Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


-  .u 


» 


REPOETS 


OF 


|lll  i\t  Cases  kcikJr.  bj  all  t\t  ^upxm  €mtts 


SELA.TINa  TO 


MAGISTRATES,     MUNICIPAL, 


AND 


PAROCHIAL     LAW. 


(BEPBINTED  FBOM   THE  «<  LAW  TIMES"  BBPOBTS.) 


EDITED  BY 

ED^S^^RD      WILLIAM      COX, 

Serjeant-at'Law,  Becoj'der  of  Portsmouth. 


VOL.    IX. 


« 


LONDON : 
LAW  TIMES  "  OFFICE,  10,  WELLINGTON- STREET,  STBAND,  W.C. 

1877. 


Lm/)tHY  OF  THE 

iFUfjn  sTAmm,  jr„  university 

i'''^'  OEPARTMENT. 

LONDON: 
PRINTKI)    BY    IIORACK  COl.   WBLLINGTOK-STRKKT,   STRAND,   W.C 


I 

V 


INDEX  TO  THE  NAMES  OF  THE  CASES 


REPORTED    IN    THIS    VOLUME. 


A 

Aberdare  Local  Board  of  Health  (apps.)  v.  Hammett 

(reap.)  / page  338 

Applebee  V.  Percy  106 

Attorney-General  v.  Alexander  and  others 304 

Attorney-General  v,  Oockermonth  Local  Board 61 

Attorney-General  v.  Hackney  Local  Board 592 

Attorney-General  v.  Mntaal  Tontine  Weetminater 

Chambers  Association  (Limited)  574 

Attorney-General    v.    Widnes    Railway   Company; 
Widnes  Bailway  Company  v.  Widnes  Local  Board     37 

B 

Baldwin  (app.)  v.  White  (reep.) 392 

Ball  (app.)  V.  Word  (reap.) 563 

Banks  (app.)  v,  Crossland  (reap.) 380 

Barton  v.  Piggott 236 

Bate80u  (app.)  v.  Oddy  (resp.) 98 

Baxter  v.  Bow» 543 

Benjamin  V.  Storr  and  another 17 

Boling'broke  ( Viaoount)  v.  Swindon  New  Town  Local 

Board   : 102 

Bolton  Election  Petition    192 

Boon  (app.)  v.  Howard  (resp.)  7 

Boston  Election  Petition ;  Malcolm  (pet.)  v.  Ingram 

and  Parry  (reaps.) 220,  349 

Bows  (app.)  V.  Fenwick  (resp.) 46 

Bradfield  St  Claire,  Rector  of,  ex  parte 380 

Briggs  V.  Sharp 551 

Bosh  V.  Trowbridge  Waterworks  Company  ...  377,  547 

C. 

Osmeron  (app.)  t<.  Fox  (resp.)     42 

Cams  (app.)  V.  Eastwood  (resp.)  524 

Castro  V.  Murray    458 

CTheetham  v.  Mayor,  Ac.,  of  Manchester 345 

Cheltenham  Union  Guardians  (apps.)  v  Ghuurdians  o^ 

Birmingham  (reaps.)  88 

ChiSlBj   (app.)    V.   Chorchwardens  of  West  Ham 

(reipa.) 415 


City  of  London,  Conunissioners  of  Sewers  of,    v. 

Glasae page  261 

Clementaon  v.  Mason 402 

Clergy  Orphan  Corporation,  re 128 

Commercial  Gaa  Company  (appa.)  v.  Scott  (resp.)  490 

Cory  and  othera  V.  Briatow   500 

Coxv.  Leigh 38 

Cutler  (app.)  v.  Turner  and  another  (reapa.)   92 


D. 


Darlington  Union,  Guardians  of,  re 391 

Dauney  V.  Chatterton 271 

Daviea  V.  Harrey    67 

Daviea  (pet.)  v.  Kenaington  and  Hardy   (reapa.) ; 

Hayerfordweat  Election  Petition 76 

Drinkwater  (pet.)  v.  Deakin  (reap.)  ;    Launceston 

Election  Petition 139 

Durham,  County  of  (Northern  Diyiaion)     225 

Durham,  County  of  (Northern  Diyiaion)  No.  2 227 

Durham  Election  Petition,  City  of 204,  207 


E. 


East  London  Railway  Company  v.  Whiteohurch  and 

othera   31 

Eastwood  (app.)  17.  Miller  (reap.) 83 

Edgware  Highway  Board  v.  Harrow  District  (}aa 

Company 234 

Eggington  (app.)  v.  Pearl  (reap.) 606' 

Etherington  v.  Wilaon 521 


F. 

Fisher  v.  ApoUinaria  Company  (Limited) 433 

Fitton  (app.)  V.  Wood  (reap.) 420 

Fleming  and  another'v.  Caye  and  another  (Bamataple 

Election  Petition)    374 

Fox  (app.)  V.  Dally  (reap.) 243 

Frewen  V  Frewen  545 


MAGISTEATES^   CASES. 


NAMES   OF   CASES. 


G. 

Gaakell  (app.)  v.  Bayley  (resp.) page     41 

Gibson  (app.)  v.  Barton  (reap.) 396 

Gwinnollv.  Earner 530 

H. 

Hackney  Election  Petition,  Borough  of  166 

Haigh  (app.)  v.  Tcwn  Council  of  Sheffield  (respe.)...  292 

Halifax  Union,  Guardians  of  v.  Wheelwright 503 

Halifax,  Mayor,  Ae.,  of,  v.  Local  Board  of  Soothill 

Upper. 62,  161 

Hall  (app.)  V.  Nixon  (resp.)  363 

Hampton  (app.)  v.  Bickard  (resp.)   74 

Hargreares  (app.)  V.  Diddams  (reap.)  437 

Herbert  and  another  v.  Gardiner 171 

Hodgson  and  another  V.  Pearson 370 

Hoffmann  (app.)  V.  Bond  (resp)    498 

Holker  v.  Porrittand  others 565 

I. 
Ingram  v.  Drinkwater    520 

J. 

James  and  another  V.  Henderson  and  another   49 

Jenkins  V.  Cook  581 

Johnson  (app.)  V.  Colam  (resp.)    479 

K. 

Kay  V.  Oxley   555 

Kittow  and  others  (apps.)  v.  Assessment  Committee 

of  Liskeard  Union  (resps.) 812 

Knight  V.  Halliwell 4 

L. 

Lakeman  V.  Mountstephen  33 

Laonceston  Election  Petition,  Borough  of  181 

Lawrence  v.  Clements 290 

Leer.  Fagg 120 

Leicester  Waterworks  Company  v.  Overseers  and 

Churchwardens  of  Oopstone   428,  473 

Lewis  (app.)  v.  Arnold  (resp.)  419 

Lewis  (app.)  v.  Evans  (resp.)    242 

Lockwood  V.  Wilson  and  another 105 

London  and  North- Weston  Railway   Company  v. 

Buckmaster.  and  others 331,  600 

London   Tramways  Company  (Limited)   (apps.)  v. 

Assessment  Committee  of  Lambeth  (resps.)    218 

Loyering  (app.)  v.  Dawson  and  athers  (resps.)  (1)...  511 

Lovering  (app.)  v.  Dawson  and  others  (resps.)  (2)...  515 

Lovesy  (app.)  u.  Stallard  (resp.)   113 

Lucas  V.  Mason  540 

Ludlow  Union,  Guardians  of,  v.  Guardians  of  Bir- 
mingham Union  279 

Lyon  V.  Fishmongers' Company   549 

M. 

Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  and  Trent,  Ancolme,  and  Grimsby 
Railway  Company  v.  Guardians  of  the  Poor  of  the 
Caistor  Union, 

and 

Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  and  the  Trent,  Ancolme,  and  Grimsby 
Railway  Company  v.  Guardians  of  the  Poor  of  the 
Glanford  Brigg  Union 883 

Marohant  V.  Lee  Conservancy  Board   21 


Marshall   and   anoUier    (pets.)    v.    James   (resp.) ; 

Taunton  Election  Petition page     50 

Martin  V.  Mackonochie  431 

Marwick  v.  Codlin 100 

M'Queen  v.  Great  Western  Railway  Company   482 

Metropolitan  Board  of  Works  v.  McCarthy 199 

Midland  Railway  Company  (apps.)  v.  Churchwardens 

of    Great    Wigston    (resps.) ;    Same    (apps.)   v. 

Churchwardens  of  Barrow-upon-Soar  (resps.)  ...  474 

Mill  V.  Hawker  and  others  and  Wickett 147  571 

Millett  V.  Coleman  ;  Dawson  v.  Coleman 587 

Milnes  v.  Bale  ;    Milnes  v.  Lea ;   Milnes  v.  Colsey ; 

Milne*  V.  Cobbett  568 

N. 

National  Society  v.  School  Board  for  London 158 

Neville  «.  Bridger    78 

New  River  Company  v.  Mather 453 

Nisbet  (app.)  v.  Greenwich  Board  of  Works  (resps.)  487 
Northcote  (pet.)  v.    Pulsford  and    Gappy   (resps.) 
Barnstaple  Municipal  Election  Petition 444 


O. 


Oldham  V.  Ramsden    517 

Osborne  eas  parte,  226  Goldsmith  211 

P. 

Pare  (pet.)  v.  Hartshome  and  another  (resps.) 241 

Pamell  v.  Roughton 297 

Pegge  V.  Guardians  of  the  Lampeter  Union 178 

Phillpotts  V.  Boyd  and  others.... 856 

Pitts  r.  Millar 1 

Plumstead  Board  of  Works  v.  British  Land  Com- 
pany   315,375 

Poole  Election  Petition,  Borough  of 186 

Pope  (app.)  V.  Tearle  (resp.) Oil 

Prentice  v.  London,  Longhurst  and  others 659 

Pym  V.  Harrison 950 

R. 

Ralph  (app.)  v.  Hurrell  (resp.) 508 

Rawlings  v.  Coal  (^lonsumers*  Association  (Limited)    48 

Redgrave  (app.)  v.  Lee  and  another  (resps.) 44 

Reg.  V.  Bumey 328 

Reg.  V.   Burton 429 

Reg.v.  Gallagher 407 

Reg.  V.  Chantrell 595 

Reg.  (on  the  prosecution  of  James  Odams)  (app.)  t;. 
Churchwardens  and  Overseers  of  the  Parish  of 
Whaddon,  and  the  Guardians  of  the  Poor  of  Roys- 
ton  Union  (resp.) 439 

Reg.  17.  Churchwardens  of  Wigan  and  others 53 

Reg.  V.  Downes   611 

Reg.  V.  Edmonds 202 

Reg.  17.  Farrell 28 

Reg.  v.Fenner 258 

Reg.  V.  Fisher 339 

Reg.  V.  FoulkoB  408 

Reg.  V.  Franois   59 

Reg.  V.  Graham  353 

Reg.  V.  Green 282 

Reg.  V.  Guardians  of  Stepney  Union 123 

Reg.  V.  Hall 855 

Reg.  V.  Hannay  296 

Reg.  V.  Harvey    254 

Reg.  V.  Hazelton 248 

Reg.  V.  Inhabitants  of  Bradfield   86 

Reg.  t>.  Justices  of  Norfolk   277 

Reg.  17.  Justices  of  Sussex 319,  461 

Reg.  V.  Kendall  27 


MAGISTRATES'  OASES. 


NAMES  01  CASES. 


Beg.  V.  Mayor  of  Chipping  Wycombe  pctge  878 

Beg.  V.  Monnt  and  another   888 

Beg.  9.  Norwich  Incorporation 90 

Beg.  V.  Ov^erseers  of  Weat  Derby 400 

Beg.  V.  Pembleton  29 

Beg.  V.  Prince 463 

Beg.  ».  Bansford 251 

Beg.  v.Budge 280 

Beg.  V.  Sandford 64 

Beg.  V.  Sannders  and  Hitchcock  613 

Beg.  V.  Sheldon  > 844 

Beg.  V.  Taylor 410 

Beg.  V.  Thomas  851 

Beg  t>.  Vestry  of  the   Pariah  of  St.  Matthew,  Beth- 

nal  Green 422 

Beg.  V.  Vine    341 

Beg.  t>.  Waller 324 

Beg.  u.  Walker    560 

Beg.  V.  Worcester  Union   2 

Boberta  (app.)  ?7.  Egerton  (reap.) 71 

BoDett  (anp.)  v.  OTCrseers  of  Corringham  (reap.  )...  493 

Basby  V.  Newaon    538 

Bye  Union,  Guardians  of  (appa.)  v.  Paine  (reap.)  ...  480 

S. 

Salford  Union,   Greraeera  of,   v.    Joaticea  of  the 

Hundred  of  Salford    26 

Salvin  v.  North  Brancepeth  Coal  Company 180 

Saull «.  Browne 288 

Shaw  (app.)  v.  Alderson  and  another  (reapa.) 478 

8maU  (app.)  v.  Bickley  (reap.)  485 

Smart «.  Posaol   70 

Smith,  William  re  394 

Smith  and  another  (appa.)  v.  Oteraeera  of  Seghill 

(reapa.) 527 

Sowerby  V.  Smith    208 

Sparatowe'fl  Charity  re  104 

Stowe  (pet.)  V.  Joliffe  (reap.) ;   Peterafield  Election 

Petition     116 

Stratton  and  othera  v.  Metropolitan  Board  of  Worka  299 

T. 

Tarbath,  ^a?  parte  260 

Taylor  V.  Ghreenhalgh 201 


Telford  and  another  V.  Lowa page  162 

Terry  v.  Brighton  Aqnariom  Comjiany 411 

Tomkinaon  v.  Weat 415 

Turner  i).  Great  Eastern  Bailway  Company 609 

Turner  (app.)  v.  Morgan  (reap.) 566 

Tynemouth  Borough  Tramway  Company  (Limited) 
re  : 553 


U. 
Uttley  and  another  v.  Todmorden  Local  Board 239 


V. 
Vaughan  V.  Hampaon 542 


W. 

Walah  V.  Biahop  of  Lincoln 423 

Walton,  Commiaaionera  of,  v.  Walford 320 

Watkina  (app.)  v.  Major  (reap.) 603 

Watt  (app.)  i7.GleniBter  (reap.) 525 

Wells  V.  Mayor,  &c.,  of  Eingston-upon-Hull 448 

Wemyaa  (app.)  v,  l^opkina  (reap.)  554 

Weatwick  v.  Theodor 472 

White  V.  Hindley  Local  Board 413 

Williams  (app.)  v.  Aaaeasment  Committee  of  Bed- 
minster  Union  (respa.) 96 

WUliama  v.  Ayleabury  and  Buckingham  Bailway 

Company 289 

Willia  V.  Thorp 559 

Wilta  and  Berka  Canal  Navigation  Company  v.  The 

Swindon  Waterworka  Company  (Limited)..'. 34 

W  inch  17.  Conaervatora  of  the  Biver  Thamea 174 

Woodward  (pet.)  v.  Saraona  and  Sadler  (reaps.), 
Birmingham  Municipal  Election  Petition 532 


T. 


Yates  and  othera  (apps.)   v.  Leech  and  another 
(resps.) Ill 


INDEX  TO  SUBJECTS  OF  CASES. 


ABDUCTION. 

Qixl  under  Bizteen — Ignoranoe  by  defendant  of  her 

real  afire    pog*  463 

(See  Crifninal  Law.) 

ADITLTEEATION  OP  FOOD. 

Qreen  tea — Colouring  matter  in — If  an  adulteration 
nnderthe  Act 71 

Meaning  of  the  term  "  shall  declare  each  mixture/' 
in  85  A  36  Yiot.  o.  74,  s.  3— Duty  of  seller   110 

ADVOWSON. 
(See  EecleHasticaX  La/w,) 

AFFILIATION. 
(See  Bastardy.) 

ANIMAL,  DANGEBOUS. 
(See  Dog.) 

ANIMALS,  CRUELTY  TO. 

Baiting  rabbits  not  within  the  Act 1 

(See  Cruelty  to  Awimalt.) 

APPRENTICE. 

Power  of  master  to  discharge  for  miscondnot 472 

(See  Master  and  8erva/nt.) 

ASSAULT. 

Duty  of  chairman  of  a  public  meeting  to  keep  order 
— Order  by  to  remove  disorderly  persons — Lia- 
bility for — Mistaken  identity  of  person  removed 
— ^Authority    540 

Meeting  of  creditors  of  a  bankrupt  —  Plaintiff 
present  as  proxy  and  refusing  to  leave  at  chair- 
man's request — Removal  of  plaintiff  by  force  by 
order  of  chairman  542 

Conviction  for,  barred  by  conviction  for  damage  to 
ahighway    554 

BALLOT  ACT. 
(See  ElectUm  Law,  MunicipaX  Corporation.) 

BASTARDY. 

Jurisdiction — Appellant  an  Irishman — Place  of  con- 
nection in  Ireland  74 

BEERHOUSE. 
Licence  —  Disqualification — "  Person  convicted  of 
felony  " — Construction  of  Statute — Retrospective 
operation 341 

^See  T/icensing  Act.) 


BETTING. 

Office  or  place — Umbrella  stuck  in  the  ground— A 
place  within  16  A  17  Vict.  c.  119 page    46 

Enclosure  for  pigeon  shooting  is  a  place  within  the 
Act  88 

Plaoe  kept  or  used  for  the  purpose  of  betting — Foot 
raoes—Betting  Houses  Act,  s.  3  292 

BETTING  HOUSES. 

Action  by  betting  agent  for  mon^  paid — Plea  that 
money  paid  in  contravention  of  the  Act— Evidence 
— aub 517 

BOROUGH. 

Extension  of  into  counties  for  purpose  of  i>olioe — 
Watch  houses  and  stations  392 

(See  Mtmieipal  CorporoMon.) 

BRIBERY. 
(See  MwUoipdl  Corporaium.) 

BUILDING  SOCIETY. 

Mortgage — ^Power  of  sale — Future  instalments 231 

Mortgage  to—Subsequent  mortgage — ^Payment  off 

and  further  advance — ^Receipt 290 

Refusal  of  justices  to  admit  an  assignee  of  shares 
as  a  member — Action  by  assignee—  Plea  of  arbi- 
tration clauses — Jurisdiction    596 

CAB  LAW. 
(See  Hackney  Carriage,) 

CANAL. 

Right  of  oompany  to  water — ^Riparian  proprietor — 
Diversion  of  stream  34 

Liability  to  repair  towing  path  —  Taking  toll — 
Negligence  174 

CARRIERS. 

Liabilitj  for  loss  by  felony  of  their  Mrvaata  — 
Evidence  of 482 

CERTIORARL 

Win  not  lie  to  bring  up  a  conviction  quashed  subject 
to  a  case  where  it  is  taken  away  by  the  statute...  595 

CHARITY. 

Lands  of  taken  by  a  railway  company — ^luteee 
entitled  to  take  the  money  out  of  court 104 

Investment  of  funds — Change  of  investments — Gash 
under  control  of  court  128 

Christ's  hospital — Election  of  candidates — ^Parish- 
ioners      52 

CHURCH,  LAW  OP. 
(See  Eeelesiaetieai  Law.) 


MAGISTRATES'  OASES. 


til 


r   II  -w-h 


SUBJECTS 

*  III  .  ■ 

CHITBCHWABDENS. 
Beotum  by  pariahionera — Separate  townflliipBye 
DiTieion  of  pariah  j»a     282 

(See  Secletiastical  Law.) 

CLBBGT,  LA.W  OF. 
(See  EecUaioBtical  Law,) 

COINING. 
PiEBotioe — ^Indictment — Uttering  after  prerions  oon- 
Tiotion — Goil^  of  snbeeqnent  offence  but  not  of 
preriona  conriotion    851 

(See  CrimMidl  Law.) 

COLONIES. 
Jnriadiction  of  in  manalanghter  on  the  high  seas  ...  888 

COMMON. 

Of  paatnre,  right  of — ^Epping  Forest—Forest  waste 
—  Immemorial  usage  —  Indosnre  by  lords  of 
manors 261 

COMPANIES  ACT. 
(See  Joint  Stock  Company.) 

CONSPIEACT. 
Indictment  for — Admissibility  of  eyidenoe  of  a  co- 
conspirator    407 

(See  Crvininal  Law.) 

CONSTABLE. 
(See  Polie$.) 

CONTAGIOUS  DISEASES  (ANIMALS). 

Tianding  cattle  by  railway  without  water — Juris- 
diotUm  of  justioes  479 

COEPOBATION. 

Trustees  of  a  public  navigation — Vslidi^  of  a  grant 
of  pension  to  a  retiring  olerk  by  resolution,  and 
not  under  seal 21 

Idabili^  cxf  individual  members  of  for  corporate 
act    147 

(See  Mtmieipal  Corporation.) 

COUNTY  POLICJE. 
(See  PoUce.) 

CBIMINAL  LAW. 

larceny — Hiring  with  intent  to  steal — ^Evidence  ...     27 
Ptactioe — Inability  of  a  witness  to  travel — ^Becep- 

tkm  of  evidence 28 

Malicious  injury  to  property — ^Throwing  a  stone  at 
a  person  and  breaking  a  window — 24  &  25  Vict., 

e.  97,  s.  51  29 

Fblse  pretences — Evidence  of  guilty  knowledge   ...     59 
Forcibie  entry — Beaaonable  cause — Evidence  of — 
Not  sufficient  evidence  of  right  of  one  in  posses- 
sion to  resist — ^Amount  of  force  to  be  used-^ 

Complete  possession  162 

Criminal  lunatic,  maintenance  of 123,178 

FUse  pretences  —  Authority  to  draw  cheques  on 

bank — Obtaining  goods  by  worthless  cheques...  248 
Misdemeanour,  attempt  to  commit — Indictment..    251 
Larceny  and  embezzlement  by   partners — Indict- 
ment—30  &  31  Vict.  0.  116,  and  24  A  25  Vict.  o. 

96  s.  22 280 

ftactice — Criminal  proceedings — Injunction  to  re- 
strain      288 

laaane  prisoner — Inquiry  concerning  settlement — 

Prison  contract— Jurisdiction 319 

Having  or  conveying  stolen  property — Jurisdiction 
of  magistrate--- Arrest  in  a  house — 2  &  3  Yiot.  cc. 

47  and  71 339 

Praotioe — Change  of  place  of  trial  —View  344 

Coining  —  Practice  —  Feloniously  uttering  after 
previous  oonviction  —  Guilty  of  subsequent 
offence  but  not  of  previous  conviction 351 


OF  CASES. 


Embeislement — Clerk  or  servant— Policeman  em- 
ployed to  receive  contributions  under  Bef  ormatory 
Schools  Act page  858 

Embezzlement — Clerk  or  servant — Debt  collector...  355 

Colonies — Criminal  jurisdiction — Manslaughter  on 
the  high  seas — Sentence  of  penal  servitude 388 

Conspiracy  and  false  pretences — Admissibility  of 
evidence  of  a  co-conspirator 407 

Embezzlement— Son  assisting  his  father 408 

Manslaughter  —  Prise  fight  —  Accessory  —  Stake- 
holder    410 

Vexatious  Indictment  Act,  s.  1.  —  Offence  upon 
which  committed  —  Misdemeanour  —  Aider  and 
abettor     424 

Compromise  of  misdemeanoxur — Duress  —  Libel — 
Bepeated  publication 433 

Court  of  error — Whether  of  right  or  grace— Fiat  of 
the  Attom^-General-- Condition  precedent — Dis- 
tinction between  misdemeanours  and  felonies — 
Duty  of  Clerk  of  Petty  Bag  as  to  sealing  writ...  458 

Insane  prisoner — ^Inquiry  concerning  settlement — 
Prison  contract  —  Justices  of  contracting  and 
receiving  authority 461 

Abduction— Girl  under  sixteen — Ignorance  of  age 
by  defendant 463 

Manslaughter — Neglect  of  parent  to  supply  medical 
aid — Beligious  belief 611 

Indecency — ^Exhibition  in  a  booth  on  a  race-course  613 

CBUELTT  TO  ANIMALS. 
(Certiorari  •»  Practice 595 

DOCKS. 
Bating  of — How  to  ascertain  rateable  value 383 

DOG. 
The  knowledge  by  a  servant  of  a  dog  being  ferocious 
is  evidence  for  the  jury  of  knowledge  of  the 
mastfir  ,. 106 

EASEMENT. 
(See  Lighir-Waier.) 

ECCLESIASTICAL  LAW. 

Loan  for  repairing  church — Lapse  of  twenty  years 
—5  Geo.  4,  c.  36 58 

Burial  in  the  vault  of  a  church — Bight  of  parson  to 
fees  for — Claim  as  a  freeholder — Jurisdiction  of 
Common  Law  Courts 78 

Procedure — Monition  in  a  civil  suit — ^All^fation  of 
interest    '. •. 120 

Election  of  churchwardens — Division  of  parish — 
Separate  township 282 

Glebe  land — Compulsory  purchase  of — Application 
of  purchase  money — Permanent  improvements — 
Bebuilding  rectory 289 

Church  Discipline  Act— Pleading— Practice 297 

Visitatorial  power  of  bishop — Jurisdiction  over  the 
fabric  of  tiie  cathedral — ^Images — Beredos 356 

Glebe  land  —  Compensation  —  Purchase  money 
applied  to  building  a  rectory 380 

Simony — Qwure  invpedit — Purdiase  of  an  estate 
pfwr  cmtre  vie  in  an  advowsju — Next  presentation 
— Presentation  of  himself  by  patron 428 

Bights  and  ceremonies  of  the  Church  —  Lighted 
candles — Hymn  during  communion— Sign  of  the 
cross  —  Practice — Personal  answer 431 

Irish  Church  Act — Devise  of  advowson  before  the 
Act— Death  after  •■•••  545 

Advowson — ^Direction  of  a  testator  to  sell — Bight 
to  next  presentation  ••  551 

Befusal  to  administer  Communion — Order  and  di- 
rection of  the  ordinary— Bristenoe  of  a  devil- 
Eternity  of  punishment — "  Evil  liver  " 681 

EDUCATION,  NATIONAL. 
Act  of  1870, 8.  23— Transfer  of  a  school  to  the  School 
Board — Consent  to  alienation  158 


Tiii 


MAGISTRATES'  CASES. 


SUBJECTS  OF  CASES. 


EDUCATION,  PUBLIC. 

Elementary  Act  1873,  s.  3 — Payment  of  sdhool  fees 
of  panperohild  page  391 

ELECTION  LAW. 

I.   EliBCTlON  PBTITION. 

Ballot  Act  1872,  s.  42 — Order  to  prodnoe  marked 
register  for  inspection  49 

Coflta — Dissolution  same  day  as  deteitnination  of  the 
petition — Certificate  of  judge  receiTed  after  the 
dissolution 50 

Befusal  of  returning  officer  to  reoeiye  the  nomina- 
tion  of  a  candidate  without  pre-payment  of  election 
expenses — Betum  of  the  other  candidate  paying 
—BaUot  Act  1872,  s.  8 76 

Practice — Scrutiny — CondusiTeness  of  register — 
BaUot  Act  1872,  s.  7 — Prohibited  from  voting — 
If  Totes  of  paupers,  alms-men,  or  non-residents, 
may  be  struck  ofE  on  scrutiny  116 

Corrupt  practices — ^Belation  of  landlord  and  tenant 
— ^Beserrations  in  leases — Waiving  rights  reserved 
— ^Licence  to  tenants  to  kill  rabbits  bribery 131 

Notice  of  an  act  of  bribery  by  a  candidate  given  to 
the  electors  before  polling  does  not  invalif'ate  the 
votes  given  to  such  candidate  139 

Irregularities  in  polling  —  Booths  not  opened  — 
InabiUtyof  voters  to  vote^Ballot  Act  1872  166 

Agency — Acting  on  committee — Charatible  gifts  by 
intending  candidate — Nursing  the  constituency — 
Inference  as  to  effect  on  the  election — Eviction  of 
tenant  by  landlord  for  having  voted  against  him 
— Undue  influence 171 

Bribery — Corrupt  promises — Influencing  wives  of 
voters — ^Treating — Payment  of  publicans'  bills  at 
previous  elections — Supply  of  beer  at  subsequent 
election — ^Intention  of  candidate — Bemoteness — 
Costs    186 

Violating  provisions  of  Ballot  Act — ^Effect  of  on 
election — ^Providing  railway  passes — Conditional 
promise — Illegal  Act — Penalty — Systematic  viola- 
tion of  the  law — ^Respondent  ordered  to  pay  costs 
though  election  declared  valid  192 

Bribery — Colourable  employment  of  voters—  Ezces- 
give  number  of  persons  employed — Payment  of 
relatives  of  voters  as  messengers,  &c. — Influence 
on  election — Payment  of  expenses  after  the  time 
at  which  the  accounts  may  be  investigated  204 

Scrutiny  under  sect.  25  of  the  Ballot  Act — ^What 
must  be  proved  to  entitle  petitioner  to  strike  off  a 
vote  from  the  poll  of  a  candidate  adjudged  guilty 
of  bribery— Evidence  of  corrupt  motive  in  the 
recipient  of  a  bribe 220 

Withdrawing  petition — Functions  of  the  judge — 
Conditions  of  withdrawal  225 

Joint  candidature — Bribery  by  agent  of  one  candi- 
date before  the  coalition — Ignorance  of  the  other 
candidate — His  responsibility  349 

Practice  —  Costs — Taxation  of  —  Instructions  for 
brief — Lump  sum  allowed — Discretion  of  master  874 

II.  Ths  Election. 

Bight  of  candidate  to  be  present  at  the  polling  booth 
—Ballot  Act  1872  402 

m.  Bboistration. 

Franchise — Borough — Part  of  a  house — Separate 
occupation  —  Separate  rating  —  When  is  a  rate 
made?  7 

Practice — Counties— -Notice  of  objection  sent  by 
post — No  postal  delivery  at  place  of  abode  of 
party  objected  to    242 

Borough  franchise  —  Staff  sergeant  of  militia  — 
required  to  occupy  an  assigned  house — Occupation 
as  tenant 243 


EMBEZZLEMENT. 

Clerk  or  servant — Debt  ooUector page  355 

Clerk  or  servant — Policeman  employed  to  receive 
contributions  under  the  Beformatory  Schools  Act  353 

Clerk  or  servant — ^Son  assisting  his  father 408 

(See  Criminal  La^v.) 

EPPING  FOREST  ACT. 

Indictment  for  disobedience  to  orders  of  oommis- 
sioners 560 

EVIDENCE. 

Of  larceny    27 

Admissibility  of  deposition  of  a  witness  unable  to 

travel    28 

Of  false  pretences  59 

Of  a  co-conspirator  in  an  indictment  for  conspiracy 

and  false  pretences 407 

(See  Criminal  Law.) 

FACTOBT  LAW. 
Act  of  1871— Saturday  half-holiday— Alteration  by 

Secretary  of  State — Form  of  informal 42 

Factory  Act,  1867,  s.  3,  sub-sect.  7 — Cement  works 

not  within  44 

(See  Workshops  Begvlation  Act.) 

FALSE  IMPRISONMENT. 
Indictment  for  embezzlement — Agreement  not  to 
sue  if  no  evidence  offered— Illegality— Breach — 

Action  good 48 

(See  Crinwnal  Law.) 

FALSE  PRETENCES. 

Evidence  of 59 

Indictment  for  and  for  conspiracy — Admissibility 

of  evidence  of  a  co-conspirator  407 

(See  CrimiTial  Law.) 

FISHING. 
Right  of  public — Stream  rendered  navigable  by 
statutes  —  Jnriiidiction 437 

FOOD. 
(See  Adulteration  of  Food.) 

FORCIBLE  ENTRY. 
Indictment  for  —  "  Reasonable  and  probable  cause  " 
— "Malice" — Not  sufficient  evidence  of!  right 
of  one  in  possession  to  resist  an  attempt  to  turn 
him  out — ^Amount  of  force  to  be  used — Complete 
possession    162 

GAME. 

Seizing  of,  on  a  highway— 25  A  26  Vict.  o.  114,  s.  2  566 
Jurisdiction  of  justices — Claim  of  an  impossible  and 
absurd  right — Mensrea 603 

GAME  LAWS. 
Bond  fide  claim  of    right — Shooting  grame  by  a 
tenant,    the    lease    containing    a    questionable 
reservation 113 

GAMING. 

(See  Betting.) 

GAS. 
Metropolitan  Qsm  Companies — Provisions  of  Act — 
Supply  under  pressure 490 

HACKNEY  CARRIAGE. 
Plying  for  hire  —  Carriage  exposed  for  hire  in  a 
privateyard 98 

HEALTH,  PUBLIC. 

Employment  by  board  to  construct  a  sewer — Statute 
of  Frauds — Liability 33 

Not  necessary  to  show  that  smoke  from  a  chimney 
is  injurious  to  health  as  well  as  a  nuisance 41 


MAGISTRATES'  CASES. 


IZ 


SUBJECTS  OF  CASES. 


8ew»g«  —  Outfall  into  oatnral  stream  —  Fonling 
Water — ^Nuisance  pa^e    61 

Lands  oompnlsorilj  taken — ^Award  and  oompensa- 
tion  for— -Oonstniction  of  a  sewer — ^Lump  sam 
awarded — Action  for  non-payment — ^Pleas  that 
Tariooa  items  are  improperly  inolnded — ^Prospeo- 
tire  damage— Pablio  Health  Aot  (11  A  12  Vict, 
c.  63),  ss.  43,  46,  47,  123, 146 239 

Exemption  from  rates 326 

Election  —  Voting    paper  —  Men»   rea  —  Local 

Goiremment  Aot 338 

(See  Local  OovemmerU — Nui$a7ic€ — Sanitary 

Law,) 

HIGHWAY. 

Nmsanoe  np<m  by  ezoessiye  use  of  by  yans  and 
horses — Obstenotion  of  light  and  air  thereby 17 

User  by  railway  —  Sabstitnted  road  —  Bailways 
CUnses  Act,  1845,  s.  53 37 

Dedication — Priyate  road  set  out  under  an  Indosure 
Aot— Liability  to  repair 86 

Idability  of  board — Trespass  in  remoying  an  ob- 
stmotion — Indiyidnal  liability  of  members  of  a 
corporatiozi  for  the  corporate  act  —  Order  to 
district  snry^or  —  Liability  of  aoryeyor  for 
obedience  to  it — "Respondeat  Bvperior** — How 
damages  and  costs  of  an  action  against  the  board 
are  to  be  paid 147 

Liability  of  aoryeyor  for  damage  caused  by  want  of 
repair   201 

licence  by  highway  board  to  open  a  road — Con- 
sideration for  bargain— 25  A  26  Yiot.  c.  61 234 

Sory^or's  accounts — Use  of  team  and  materials — 
Allowance  of  illegal  charges  —  Discretion  of 
justices 236 

Closing  of  a  highway  —  Certificate — Omission  to 
state  suryeyor's  authority — Power  of  sessions  to 
amend  254 

Dedication  of  to  the  public — Utility — Acceptance 
by  inhabitants— 5  A  6  Will.  4,  o.  50,  s.  23 277 

Stopping  of — Eeseryation — Footpath — 13  Geo.  8, 
c.  78— 55  Geo.  3,  c.  68 324 

Obstmction  of— CuZ  de  sac— Public  utility 328 

Non-repair  of  —  Communication  with  a  sewer  — 
Liability  of  Local  Board 413 

Exemption  from  rates — Immemorial  non-payment 
— Proof  of  existence  of  highway — Burden  of 
proof 493 

Xniaance  to  —  Defectiye  grating  —  Obligation  on 
tenant  to  repair — ^Liability  of  landlord 530 

Causing  damage  to — Conyiction  for — Subsequent 
conviction  for  assault  barred  by 554 

Obstruction  of  a  thoroughfare— Carayan  oS  the 
itrjet — Towns  Police  Clauses  Act 563 

Obfttruction  of — Liability  of  district  surveyor  for 
illegal  act  by  order  of  the  board 571 

(See  Ttumpiks,) 

HOSIEBY  MANUFACTUBB. 
(See  MusUr  and  Servant) 

IMPRISONMENT,  FAI^E. 
(See  Falee  Imprieonment.) 

INCLOSUBE  ACTS. 

Besonration  clause — Bights  of  lord  of  manor — 
fieseryation  of  right  of  sporting  —  Manorial 
rights   208 

INCOME  TAX. 

Idability  of  a  foreign  corporation  haying  an  agency 
in  England — Profits  iMXsruing  abroad — Schedule 
D. — Who  is  a  "  Person  residing  within  the  United 
Kingdom  ?" — What  is  business  carried  on  within 
the  United  Kingdom? 304 


INDECENCY. 
A  booth  at  a  race-course  is  a  public  place  to  sustain 
an  indictment  for  page  618 

(See  Criminal  Law.) 

INDICTMENT. 

Fer  breach  of  order — Commissioners  appointed  by 
statute  to  make  orders 560 

INHABITED  HOUSE  DUTY. 
Building  occupied  for  purposes  of  trade  only  -  Part 
of  a  tenement  or  building— Exemption 538 

INJUNCTION. 
To  restrain  criminal  proceedings 288 

INNKEEPER. 

Spirit  licence  after  a  licence  for  the  sale  of  beer — 
Confirmation  by  licensing  committee  necessary...  100 

Licensing  Act,  1872 — New  licence — House  closed 
for  three  years — Appeal  against  refusal — ^Juris- 
diction of  quarCer  sessions 260 

BonX  fide  trayeller— Eyidenoe — ^Belief  of  publican  525 

INSANITY. 
Insane  prisoner  —  Inquiry  as   to   settlement  — 
Authority  of  justices 319 

JOINT  STOCK  COMPANY. 
Information  for  not  registering  list  of  members — 
General  meeting — Companies'  Act,  ss.  26,  27 396 

(See  Railway,  Water  and  Oas  Companies.) 

JUBISDICTION. 
Of  justices  when  not  ousted  by  a  claim  of  right — 

Small  tithes 64 

Of  Common  Law  Court  in  a  claim  by  a  parson  for 

burial  fees   78 

Of  quarter  sessions  to  determine  a  point  in  settle- 
ment not  included  in  the  grounds  of  removal 88 

Of  justices  when  bond  fide  claim  of  right  set  up — 

Finding  of  justices  on  the  fact  not  conclusive  ...  113 
Service  of  summons  —  Hearing  of  information  a« 

parte — Practice — Jervis's  Act,  ss.  1,  2    394 

Of  justices  in  a  claim  of  fishing    437 

Of  justices  under  Master  and  ServantB*  Act 478 

Of  justices  under  Contagious  Diseases  (Animals) 

Acts 479 

Of  justices  not  ousted  by  claim  of  an  impossible  and 

absurd  right   608 

Of  justices  to  hear  a  charge  different  from  the  one 

for  which  defendant  had  been  summoned    606 

(See  Justices  of  the  Peace.) 

JUSTICES  OF  THE  PEACE. 

Jurisdiction — ^When  not  ousted  by  claim  of  right — 

Small  tithes 64 

Jurisdiction — bond  fide  claim  of  right — Finding  of 

justices  on  the  fact  not  conclusive  113 

Jurisdiction  of  to  hear  information  <  m  parte — Jervis's 

Act,  ss.  1,  2— Practice  394 

Jurisdiction  in  fishery  oases 437 

Jurisdiction  under  Master  and  Servants'  Act 478 

Jurisdiction  under  Contagious  Diseases  (Animals) 

Acts 479 

(See  Jwrisdiction — Practice.) 

LANDLORD  AND  TENANT. 

Execution — Bight  of  landlord  to  a  year's  rent  after 
the  determination  of  the  lease 38 

Lease  —  Covenant  to  pay  rent  without  deduction 
except  property  tax,  and  to  pay  all  rates,  taxes, 
and  charges  whatsoever,  does  not  entitle  tenant 
to  deduct  tithe  rentoharge     105 

Liability  of  a  tenant  for  shooting,  the  lease  containing 
a  questionable  reservation  of  right  to  the  landlord 
— bond  )i(2e  claim  of  right 113 


MAGISTRATES'   CASES- 


8UBJKCTS  OF  CASES. 


LANDS  CLAUSES  CONSOLIDATION  ACT. 

Sect.   68  —  Compensation   for   lands    injarionsly 

affected    page  199 

(See  Railway.) 

LAND  TAX. 
Redemption  —  Manor  and  woodlands  —  Inclosnre 
after  redemption  affects  lands  afterwards  inclosed 
— Discrepancy  between  certificate  and  schedule — 
Burden  of  proof 370 

LAEOENY. 

By  a  partner— 24  A.  25  Vict.  c.  96,  s.  22  280 

(See  Criminal  Law.) 

LIBEAEIES,  PUBLIC. 
Act  of  1855  —  Meeting  of  ratepayers  —  Bight  to 
demand  a  poll 402 

LICENSING  ACT. 

Beerhouse  licence — Disqualification — "  Person  con- 
victed of  felony" — Construction  of  statute — Be- 
trospective  operation — Wine  uid  Beerhouse  Act 

1870,  S.14     341 

(See  Beerhou$e — Innkeeper.) 

LIGHTING  AND  WATCHING. 
Bate  for — Houses,   buildings  and  property  other 
than  land — Line  of  railway  474 

LOCAL  GOVERNMENT. 

Authority  of  a  manager  of  a  sewage  farm  belonging 
to  the  local  board  in  case  of  trespass  102 

Voting  paper — Fabrication  of — Mene  rea — 21  &  22 
Vict.  c.  98,  B.  13 838 

Exercise  of  statutory  powers — Dangerous  sti-uctures 
— Certificate  of  surveyor — Evidence — Ratification 
—Building  345 

Local  board — By-laws — ^New  buildings — Notice  of 
intent  to  build  —  Deposit  of  plans  —  Penalty  ■<— 
Local  Government  Act  1858,  8.  34  368 

Liability  to  repair  a  highway— Communication  with 
sewer    413 

Towns  Police  Clauses  Act,  s.  S3 — Owner  of  lands 
and  buildings  — Occupier — Haystack— Expense  of 
fire  engine    419 

Paving  new  street — Apportionment  of  expenses — 
Appeal 487 

Towns  Police  Clauses  Act — Obstmotion  of  thorough- 
fare— Caravan  off  the  street 568 

(See  Health,  Public — Saniiary  Lwwe — N^/l^»afnce,) 

LOCAL  LAWS. 

Lea  river  navigation  21 

Halifax  waterworks— Obligation  to  sell  water  to  a 

township 62 

Halifax— Water  supply 161 

Walton-on-Naxe   Improvement  «-  Exemption  from 

rates 826 

Manchester  police  and  waterworks  345 

Trowbridge  waterworks 877 

Cardiff  borough — Music  and  dancing  licence—  Power 

to  convict 498 

LUNATIC. 
Insane  prisoner—  Inquiry  concerning  settlement  of 
— Prison  contract— Justices 461 

(See  Poor  Law.) 

LUNATIC,  CRIMINAL. 

Maintenance  of — Power  of  justices  to  adjudge  settle- 
ment—Practice     123 

Maintenance— Order  of  justices — Liability  of  for 
guardians 178 

MALICIOUS  INJURY  TO  PROPERTY. 
Throwing  a  atone  at  a  person,  missing  and  breaking 
a  window— 24  &  25  Vict.  c.  97,  s.  57  29 


Information  for — ^Variaaoe — Jerris's  Act — Owner' 
ship  pag€  508 

MANDAMUS. 
Praoiioe — Costs'— No  cause  shown  279 

MANSLAUGHTER 

On  the  high  seas— Jurisdiction  of  colonial  ooort   ...  888 

Is  a  stakeholder  in  a  prise  fight  an  aooessory  P 410 

By  neglect  to  employ  medical  aid  for  an  infant — 

Beligioiu  belief  611 

(See  Criminal  Law.) 

MASTER  AND  SERVANT. 
Conviction  of  a  coal  miner  for  absence  from  aernoa 

—Authority  to  give  notice— 30  <fc  81  Vict.  o.  181     70 
Servant  absenting   himself  —  Second    offenoe  — 

Imprisonment— 30  &  81  Vict.  c.  141,  a.  9 92 

Contract  for  service  not  in  writing — Serrioe  not 

entered  on— Statute  of  Frauds 380 

A  married  woman  cannot  enter  into  a  oontnujt  of 

service  within  sect.  2  of  the  Act  of  1867 415 

Wrongful  dismissal —Jurisdiction  of  justices 478 

Act  1867— Evidence  of  contract  of  aervioe — Rolea 

posted  524 

Hosiery  Manufacture  (Wages)  Act — Fines  deducted 

from  wages — Action  for  penalty  559 

Claim  for  wages — Jurisdiction  of  Magiatrate — 80  4 

81  Vict.  0.  141  587 

(See  Apprentice — Factory  Law — Workehop 

Regtitlatione.) 

MEAT,  UNWHOLESOME. 

Obstmoting  inspector — ^Reasonable  time  for  inajMO- 
tion  485 

METROPOLIS,  LAWS  OP  THE. 

Thamea  Embankment  Act — Compenaation  for  landa 
injuriously  affected — Lands  Clauses  Act,  s.  63  ...  199 

Metropolis  Local  Management — Compulsory  pur- 
chase under — Lands  not  injuriously  affected — 
Time  within  which  complaint  to  be  made — Practice  296 

Thames  Embankment  Acts — Deficiency  in  rates— 
Action  to  recover  land  "  taken  for  the  purpoaea 
of  the  works  " — Whether  liability  in  respect  of 
public  highways— When  demand  may  be  made  by 
the  parish 299 

Metropolis  Management  Acts— Rating— Ownera  of 
land— Public  roads 815 

Metropolitan  magistrates — Jurisdiction  of — Having 
or  conveying  stolen  proper^ — Arrest  in  a  houaa 
—2  A  3  Vict.  0.  47,  s.  71  389 
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COUBT  OF  QUSSN'S  BSVCH. 

Reported  by  J.  Shobtt  and  M.  W.  MoKslulr,  Esqn., 

Boiristen-at-Law. 


8atv/rday,  April  25,  1874. 

Pitts  v.  Millab. 

Cruelty  to  animals — Baiting — 12  ^  13  Vict, 

Cm       Vtif       8*       Ot 

A  match  between  two  doge  as  to  which  covld  take  tlie 
greatest  number  of  rabbits  took  pUtce  in  a  waUed 
fieldy  the  ral)bits  being  let  loose  at  a  certain  dis- 
tance in  front  of  the  dogs,  and  the  appellant  taking 
part  in  the  match. 

Held,  upon  a  case  stated,  thai  the  appeUa/ni  was  upon 
these  fads  improperly  convicted  of  using  a  field  for 
baiting  a  rabbit  unier  12  8f  13  Vict,  c.  92,  s.  3. 

This  was  a  ^^ase  stated  by  two  of  Her  Majesty's 
Justices  of  the  Peace  for  the  borough  of  Dews- 
bury,  in  the  West  Biding  of  the  county  of  York, 
under  20  &  21  Vict,  c  4>3,  at  the  request  of  George 
Pitts,  hereinafter  called  the  appellant,  who  was  dis- 
satisfied with  their  determination  in  convicting  the 
said  appellant  of  the  offence  charged  as  hereinafter 
mentioned  as  being  erroneous  in  point  of  law. 

The  information  was  laid  under  12  &  13  Vict, 
c  92  s,  3,  which  enacts  "  That  any  person  who  shall 
keep  or  use  or  act  in  the  management  of  any  place 
for  the  purpose  of  baiting  any  bull,  bear,  badger, 
dog,  cock,  or  other  kind  of  animal,  whether  of  a 
domestic  or  wild  nature,  or  shall  permit  or  suffer 
any  place  to  be  so  used,  shall  be  liable  to  a  penalty 
not  exceeding  5Z.  for  every  day  he  shall  so  keep  or 
use  or  act  in  the  management  of  any  place  or  per- 
mit or  suffer  any  place  to  be  used  as  aioresaid. 

The  information  stated  that  on  the  12th  July 
1873,  at  the  borough  of  Dewsbury,  George  Pitts, 
of  Dewsbury,  aforesaid,  labourer,  did  unlawfully 
use  a  certain  place,  to  wit  a  field,  for  the  purpose 
of  baiting  a  certain  animal,  tb  wit  a  rabbit,  and 
did  then  and  there  bait  such  rabbit  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided. 

At  the  hearing,  which  took  place  on  the  17th 
July  1873,  at  the  Court  House,  Dewsbury,  the 
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following  fects  were  proved  by  Alexander  Millar 
and  two  police  sergeants. 

That,  on  Saturday  afternoon,  the  12th  July,  they 
went  to  a  field  at  West  Town  in  Dewsbury  occu- 
pied by  Solomon  Eastwood,  and  known  as  the  Boro' 
Park  Grounds.  That  a  person  was  at  the  entrance 
of  the  grounds  receiving  money  for  admission. 
The  grounds  consist  of  a  field  containing  3a.  3r. 
15p.,  which  is  walled  and  paled  round  so  that  an 
aninoal  sucb  as  a  rabbit  cannot  escape  therefrom. 
That  400  to  500  men  were  in  the  grounds,  and  a 
match  took  place  for  251.  a  side  between  two  dogs 
as  to  which  could  take  the  greatest  number  of 
rabbits  by  running  after  them.  That  the  witness 
saw  the  appellant  and  Sam  Newton  and  Beniamin 
Booth  and  other  persons  taking  part.    That  a 

Eerson  had  two  dogs  in  a  slip,  and  Pitts  and  Booth 
ad  each  hold  of  one  of  the  dog's  tails.  That  a  man 
took  a  live  rabbit  and  shook  it  in  front  of  the  two 
dogs,  and  then  took  a  rabbit  and  let  it  loose  about 
60  yards  in  front  of  the  dogs  who  were  then 
slipped  and  ran  and  killed  the  rabbit.  This  was 
done  to  about  20  rabbits ;  the  dog  who  killed  the 
most  rabbits  was  the  winner  of  the  2bl, 

Mr.  Ibberson,  solicitor,  appeared  on  behalf  of  the 
appellant,  and  contended  that  this  was  not  such  a 
baiting  of  an  animal  as  came  within  the  section 
of  the  Act  of  Parliament,  and  that  a  person  who 
set  a  greyhound  at  a  hare  in  a  coursing  match,  or 
who  put  on  the  hounds  in  fox  covert  might  just  as 
well  be  charged  with  baiting  the  hare  or  fox,  as 
the  case  might  be.  The  justices,  however,  con- 
sidered that  the  cases  named  were  quite  different, 
as  the  hare  or  fox  might  escape,  but  that  in  this  case 
a  rabbit  could  not  possibly  get  away  from  the  dogs, 
and  that  this  was  such  a  case  of  baiting  an  animal 
as  the  section  was  intended  to  meet.  They  con- 
victed the  appellant  in  the  penalty  of  31.  and  costs, 
and  the  defendant  being  dissatisfied  with  their  de- 
cision, as  being  erroneous  in  point  of  law,  requested 
a  case  to  be  stated  for  the  opinion  of  this 
court. 

If  the  court  should  be  of  opinion  that  the  case 
stated  is  such  a  baiting  as  the  section  of  the  Act 
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of  PsMrliament  intended,  then  the  conviotion  was 
to  be  confirmfd,  and  if  not  to  be  quashed. 

Sir  J.Karslake,  Q.C.  (with  him  ShadweU),  for 
the  appellant. — ^There  is  no  evidence  that  the  ap- 
pellant kept,  used,  or  acted  in  the  mana^ment  of 
the  field.  If  he  was  liable  to  a  penalty  it  was 
under  the  second  part  of  the  section,  which  pro- 
vides "  that  every  person  who  shall  in  any  manner 
encourage,  aid,  or  assist  at  the  fighting  or  baiting 
of  any  bull,  bear,  badger,  do^,  cock,  or  any  other 
animal  as  aforesaid,  shall  forfeit  and  pay  a  penalty 
not  exceeding  5Z.  for  every  such  offence."  It  has 
been  decided,  however,  that  this  latter  penalty  is 
not  incurred  unless  the  penalty  in  the  first  part  of 
the  section  is  also  involved  by  the  habitual  user  of 

the  field; 

Clark  Y.  Hayne,  2  E.  &  E.  281 ; 

Morley  v.  QreenhoMgh,  3  6.  &  S.  374 ;  ' 

Coyne  v.  Brady,  Ir.  C.  L.  B.  577. 

There  is  no  proof  here  that  the  field  had  before 
been  used  for  the  purpose.  [Cockbubn,  C.  J. — 
Supposing  the  place  was  specially  appropriated  to 
the  purpose  on  this  occasion  and  the  meeting 
arranged  beforehand,  would  it  not  be  a  place  under 
the  first  part  of  the  section  P  There  would  be  no 
user  if  two  persons  met  by  accident  in  a  public- 
house  and  then  and  there  agreed  to  fight  a  pair 
of  cocks,  and  went  "to  the  yard  to  do .  so, 
but  if  a  person  gave  notice  that  it  would  take 
place  on  a  particular  day  and  in  a  particular  place, 
I  think  that  there  would  be  a  user,  and  that  the 
offence  would  be  constituted.  Quatn,  J. — The  fact 
that  money  was  received  for  admission,  seems 
to  show  that  the  meeting  was  arranged  beforehand.] 
Chasing  an  animal  that  cannot  fight  is  not  bait- 
ing. The  object  here  was  to  kill  as  quickly  as 
possible.  If  this  conviction  be  confirmed,  pigeon- 
shooting  may  be  held  to  be  baiting. 
No  counsel  appeared  for  the  respondent. 

CocKBURN,  0.  J. — The  pursuit  of  rabbits  cannot 
be  said  to  be  baiting,  which  only  applies  if  the 
animal  be  tied  to  a  stake  or  otherwise  fastened  so 
that  he  cannot  get  away,  and  then  be  set  at  by  dogs 
or  other  animals. 

Quatn,  J. — Chasing  is  not  baiting.  Johnson's 
definition  of  baitina;  is  :  1.  To  attack  with  violence. 
2.  To  harass  by  ttiQ  help  of  others,  as  we  bait  a 
bear  by  mastiffs,  or  a  bull  by  bull-dogs. 

Conviction  quashed. 

Attorneys  for  the  appellant,  BUtkeley  and  Be8' 
wick,  for  J.  Ibherson,  Dewsbury. 


8aUirda/y,  May  2, 1874. 
Beg.  v.  Worcester  Union. 

Status  of  irremovability — Breach  of  residence — 
Animus  reveriendi — Evfvployment  out  of  'parish. 

A  pauper,  whose  settlement  was  in  the  a/ppeUants* 
union,  resided  for  forty-five  years  in  the  respon- 
dents*  parish;  at  the  end  of  thai  tims  he  was 
adtnitted  into  the  respondents*  workhouse,  where 
he  worked  at  his  trade  of  a  tailor  about  six  months. 
A  tailor,  residing  just  out  of  the  parish,  then  ar- 
ranged  with  the  pauper  to  em/ploy  nim ;  the  master 
tailor  of  the  workhouse  game  the  pauper  leave  to 
go,  and  said  he  might  come  hade  if  he  and  his 
etnployer  did  not  agree.  The  palmer  worked  for 
fen  weeks  i/n  hit  employ er* s  house  for  Sa.  per  week 
wages,  with  hoard  and  lodging.  He  then  left, 
after  a  week's  notice,  hecause  he  and  his  employer 
could  not  agree,  dUhou^h  the  employer  told  him 


he  might  stay  as  long  as  he  thought  proper.    He 

returned  to  the  respondents*  parish,  and  after  a 

week  in  lodgings  hecams  chargeable  : 
Held,  that  the  absence  from  the  respondents*  parish 

was  a  sufficient  break  of  residence  to  destroy  the 

pauper* s  staius  oj  irremovability  therein,  and  that 

an  order  of  removal  to  his  place  of  settlement  in 

the  appellants*  union  was  right. 
The  Guardians   of   the    Worcester  Union  were 
appellants,  and  the  overseers  of  the  parish  of 
Birmingham  were  respondents. 

This  was  an  appeal  against  an  order  of  two 
justices  for  the  iremoval  of  Henry  Hardman  from 
the  parish  of  Birmingham,  in  the  borough  of  Bir- 
mingham, in  the  county  of  Warwick,  to  tne  parish 
of  All  Saints,  Worcester,  in  the  Worcester  Union, 
in  the  city  of  Worcester,  and  was  heard  at  the 
Easter  Quarter  Sessions  for  the  borough  of  Bir- 
mingham, holden  on  the  21st  April  1873,  when 
the  recorder  confirmed  the  order,  subject  to  the 
following  case : — 

The  pauper,  Henry  Hardman,  went  to  live  at 
Birmingham  in  the  year  1827,  and  continued  to 
reside  there  and  support  himself  by  working  at 
his  trade  as  a  journeyman  tailor  for  upwards  of 
forty-five  years  from  that  period,  down  to  the  30th 
May  1872.  On  that  dav  he  applied  for  relief, 
and  was  admitted  into  the  Birmingham  Work- 
house under  an  order,  on  which  was  indorsed  the 
word  '*  irremovable ;"  and  there  he  remained  until 
the  end  of  the  following  month  of  November, 
working  at  his  trade  under  the  direction  and 
superintendence  of  the  master  tailor  of  the  work- 
house in  the  tailors'  shop. 

On  one  day,  at  the  end  of  the  month  of  November, 
a  tailor  named  William  Bose,  living  at  West 
Smethwick,  in  the  county  of  Stafford,  about  two 
miles  distant,  came  to  the  Birmingham  Workhouse 
and  saw  the  master  tailor  and  the  pauper  in  the 
tailors'  shop  there,  when  a  conversation  took  placo 
between  them.  Mr.  Bose  said  he  wanted  a  man 
to  assist  him,  as  he  was  much  pressed  with  busi- 
ness. He  had  on  several  previous  similar  occa- 
sions, through  the  said  master  tailor,  obtained  men 
from  the  Birmingham  Workhouse,  who  had  stayed 
with  him  till  his  trade  became  slack,  and  then  left. 
He  was  in  the  habit  of  taking  a  man  on  at  the 
times  only  when  he  was  busy. 

During  the  conversation  at  the  interview  men- 
tioned, the  master  tailor  told  the  pauper  that  he 
might  go,  and  if  Mr.  Bose  and  he  did  not  agree,  he 
might  come  back. 

The  pauper  then  left  the  workhouse  and  went  to 
West  Smethwick  with  Mr.  Bose,  and  worked  for 
him,  receiving  the  wages  of  Zs.  a  week  and  board 
and  lodging  in  the  house  of  his  master.  Mr.  Bose 
stated  in  evidence  that  the  pauper  worked  b^  the 
week,  that  no  specific  time  wcus  ever  mentioned 
as  to  how  long  the  pauper  was  to  stay,  that  the 
pauper  left  his  employment  because  they  could  not 
a^ree ;  but  if  they  had  agreed,  the  pauper  might 
still  have  been  working  with  him,  and  that  he  told 
the  pauper  he  might  stay  as  long  as  he  thought 
proper. 

The  pauper  stayed  with  Mr.  Bose  for  ten  weeks, 
and  then  having  given  him  a  week's  notice,  he  left 
and  came  back  to  Birmingham,  and  took  a  lodging 
at  No.  11^,  Mill-lane,  where  he  stayed  for  a  week, 
and  then  went  to  the  workhouse  again. 

It  was  contended,  on  behalf  of  the  appellants, 
that  the  pauper  was  irremovable  by  reason  of  his 
forty-five  years*  residence  in  Birminghmn,  and  that 
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the  ten  weeks'  absence  at  Smethwick  did  not 
operate  as  a  break  of  residence. 

It  was  contended  on  behalf  of  the  respondents, 
that  his  absence  constitated  a  break  of  residence, 
and  that  he  was  removable  to  his  place  of  settle- 
ment at  Worcester. 

The  recorder  was  of  opinion  that  the  panper*s 
abseoice,  under  the  circamstances  before  men- 
tioned, operated  as  a  break  of  residence,  and  he 
confirmea  the  order  of  removal  with  costs. 

The  question  for  the  court  is,  whether  the  ab- 
sence of  the  pauper  at  West  Smethwick  constituted 
a  break  of  his  residence  in  Birmingham.  If  the 
court  should  be  of  opinion  in  the  affirmative, 
judgment  is  to  be  for  the  respondents,  and  the 
order  of  sessions  confirmed.  If  in  the  negative, 
jur  gment  is  to  be  for  the  appellants,  and  the  order 
of  sessions  and  the  order  ot  removal  (juashed. 

Soden  argued  for  the  respondents  \n  support  of 
the  orders  of  removal  and  of  sessions. — The  ques- 
tion is,  whether  this  was  such  a  break  of  resi- 
dence as  to  destroy  the  pauper's  status  of  irre- 
movability ;  the  test,  according  to  ths  case  of  Be^, 
V.  Glo88op  (L.  Bep.  1  Q.  B.  2l7),  is,  whether  his 
intention  on  leaving  his  residence  was  that  his 
absence  should  be  temporary  or  permanent,  and 
whether  or  not  he  had  a  right  to  return  to 
his  residence.  The  facts  here  show  that  the 
patt|>er  left  the  Birmingham  workhouse  with 
the  intention  of  remaining  permanently  in  Mr. 
Boee's  employment;  and  it  is  stated  he  might 
have  been  there  still  if  they  had  not  disagreed. 
Greater  stress  was  laid  upon  the  intention  to  return 
in  Beg.  v.  St,  Leonard,  bhoreditch  (L.  Rep.  1  Q.  B. 
21) ;  and  in  the  more  recent  case  of  Reg.  v.  8t.  Ives 
(26  L.  T.  Rep-  N.  S.  393 ;  L.  Rep.  7  Q.  B.  467), 
Blackburn,  J.  qualified  the  language  used  by  him 
in  Reg.  v.  Olossop  and  Reg.  v.  Stoiirbridae  (34  L.  J., 
179,  M.  C),  with  respect  to  a  pauper  s  right  to 
return  to  his  residence.  He  said,  at  p.  470 :  "  The 
real  test  is,  does  the  person  going  out  of  the  parish 
intend  to  stay  away  permanently,  or  is  the  absence 
from  the  parish  merely  a  temporary  absence?" 
He  then  refers  in  his  judgment  to  Reg.  v.  Olossop, 
in  terms  exactly  applicable  to  the  present  case. 
There  is  nothing  in  the  facts  here  stated  from 
which  the  court  can  infer  an  intention  to  return 
to  Birmingham  when  he  left  the  workhouse. 
[GocKBURN,  C.J. — ^Mav  it  not  be  said  that  Rose 
borrowed  the  pauper  from  the  workhouse  P]  No ; 
the  case  is  very  similar  to  that  of  Reg.  v.  Stapleton 
(1  E.  A  B.  766). 

Dugdcde  (with  him  Russell  Griffiths),  for  the 
appellants. —  The  Irremovability  Statutes  were 
passed  for  the  benefit  of  the  pauper,  and  not  for 
that  of  either  of  the  contending  parishes.  It  has 
been  laid  down  in  Reg.  v.  Whitby  (L.  Rep.  5  Q.  B. 
325),  and  also  in  the  more  recent  case  of  Reg,  v.  St. 
Ives{ubi  sup.),  that  the  onus  probandi  rests  upon  the 
removing  parish;  and  although  the  (][uestion,  no 
doubt,  is  What  was  the  pauper's  intention  when  he 
left  Birmingham  ?  everything  should  be  inferred  in 
the  appellants'  favour.  Considering  all  the  facts 
of  the  rase,  I  contend  there  is  sufficient  ground  for 
holding  that  this  temporary  absence  from  Bir- 
mingham did  not  create  a  break  of  residence.  In 
the  case  of  Reg.  y.  LlaneUy  (20  L.  J.  179,  M.  0.), 
the  law  on  this  point  was  thus  stated  by  Patteson, 
J. :  **  A  temporary  absence  with  an  cmimt^  rever- 
(endi  indeed  will  not,  as  we  have  recently  decided 
in  Reg  v.  Tacolnestone  (12  Q.  B.  157),  suffice  to 
effect  a  break  in  the  residence  so  as  to  include  the 


operation  of  the  statute ;  but  there  must  be  a  com- 
plete disruption."  This  cannot  be  said  to  have 
oeen  a  complete  disruption ;  and  a  similar  state  of 
facts  was  so  held  in  Reg.  v.  Brighton  (4  E.  &  B. 
236).  It  was  decided  in  Quiliford  Union  v.  St, 
Olave's  Union  (25  L.  T.  Rep.  N.  S.  803),  that  it  was 
not  necessary,  in  order  to  constitute  a  constructive 
residence,  that  %he  absent  pauper  should   retain 

Eossession  of  a  specific  place  of  residence  to  which 
e  may  return. 

CocKBURN,  C.J. — ^I  wish  we  could  adept  the  view 
of  the  appellants,  for  I  am  not  sure  that  this  order 
of  removal  was  not  an  abuse  of  power  on  the  part 
of  the  parochial  officers.  It  was  a  very  hard  thing 
upon  the  pauper,  and  if  I  could  see  my  way  to  set 
it  aside,  I  would  certainly  do  so.  But  according 
to  the  facts  stated,  the  man  left  the  Birmingham 
Workhouse  at  the  invitation  of  Mr.  Rose,  with  the 
intention  on  both  sides  that  he  should  continue  in 
Mr.  Rose's  employment  as  long  as  he  thought 
proper,  or  as  long  as  they  could  manage  to  agree. 
The  case  finds  that  the  pauper  left  nis  employ- 
ment because  he  and  his  master  could  not  agree, 
and  that  if  they  had  agreed  he  might  still  have 
been  working  with  him.  I  am  unable  to  see  how 
this  stay  of  ten  weeks  at  West  Smethwick  could 
have  been  either  an  actual  or  constructive  resi- 
dence in  the  parish  of  Birmingham.  I  am  sorry  to 
come  to  this  conclusion,  but  I  must  hold  that  this 
order  of  removal  was  right. 

Blackburn,  J.— I  also  am  sorry  to  decide  in 
this  way,  but  there  is  no  remedy  for  such  a  case 
as  this  except  by  the  Legislature.  This  is  an  ex- 
ample, not  only  of  the  hardship,  but  also  of  the 
impolicy  of  the  existing  law.  Because  this  man 
went  out  of  the  workhouse  of  the  parish  in  which 
he  had  lived  for  forty-five  years,  in  order  to  get 
work  as  an  honest  man,  and  be  no  further  burden 
to  the  ratepayers,  he  is  now  punished  for  doing  so 
by  being  sent  away  from  tne  neighbourhood  in 
which  he  had  passed  nearly  all  his  life.  The 
Legislature  has  done  this ;  it  has  required  a  resi- 
dence of  one  year  immediately  before  the  charge- 
ability  commences,  to  prevent  the  removal  of  a 
Eauper  to  his  place  of  settlement.  It  has  been 
ela  that  such  a  residence  is  not  interrupted  by  a 
mere  temporary  absence,  commenced  with  an 
intention  to  return ;  and  the  question  in  a  case  of 
this  kind  always  is,  whether  the  actual  physical 
departure  from  the  residence  in  one  place  was  such 
as  to  be  the  commencement  of  a  new  residence  in 
another.  A  person  cannot  have  a  residence  in  two 
places  at  once.  If  he  leaves  a  place  with  the  in- 
tention of  soon  coming  back,  his  residence  con- 
tinues in  that  place ;  but  if  he  has  no  intention  to 
return,  he  changes  his  residence  by  moving  away. 
I  think,  as  was  said  in  Reg.  v.  St.  Ives  {ubi  sup.), 
every  case  must  depend  upon  its  particular  cir- 
cumstances. I  cannot,  however,  from  the  state- 
ments in  this  case,  conclude  otherwise  than  that  the 
pauper  left  the  Birmingham  Workhouse  with  the 
intention  of  staying  away  from  it  if  possible ;  it  was 
not  the  case  of  an  inmate  of  a  workhouse  being 
hired  out  temporarily  for  work  elsewhere ;  the  man 
here  might  have  remained  with  his  employer  as 
long  as  they  could  agree.  Although  he  became  re- 
movable to  his  place  of  settlement  because  he  did 
his  duty,  it  is  not  for  us  to  alter  the  law. 

Lush,  J. — I  share  the  regret  which  has  been 
expressed;  but  cases  of  hardship  must  arise  under 
all  enactments,  and  here  our  duty  is  clear.  The 
statutes  say  that  "  no  person  shall  be  removed,  nor 
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shall  any  warrant  be  granted  for  the  remoyal  of 
any  person  from  any  parish  in  which  such  person 
shall  have  resided  for  one  year  next  before  the 
application  for  the  warrant.  In  this  case  the 
pauper  was  bodily  absent  for  ten  weeks  daring  the 
year  preceding  his  chargeability ;  can  it  be  said 
that  in  any  sense  he  resided  in  the  parish  of  Bir- 
mingham during  that  period  P  I  thmk,  certainly 
not.  There  is  no  ground,  therefore,  for  setting 
aside  the  order  of  removal. 

Jtidgment  for  respondents. 

Attorneys  for  appellants.  Prior,  Bigg,  Church, 
and  Adams,  for  A,  W,  Knott,  Worcester. 
Attorneys  for  reQpondents,  Torr  and  Co. 


Saturday,  May  2,  1874. 

Knight  v,  Halliweli.. 

Va^cmaMon — Notice — Period   of  limitation — Pre' 
vious  summa/ry  conviction — Point  ran>sed  in,  case 
statedr-SO  4-  31  Vict.  c.  84 ;  34  ^  35  Vict.  c.  98  ; 
20  ^  21  Vict.  c.  43. 
Under  the  Va^xvnation  Acts,  1867  amd  1871,  every 
child  is  subject  to    the  legislation  thereby  pro- 
vided,  whether  bom  vnthin  or  without  the  cListrict 
of  the  registrar  who  gives  the  information,  or 
whether  horn  before    or   after    either  Act   was 
passed,  until  the  age  offowrteen  yea/rs. 
A  resoUUioi}  of  gua/rdiams,  appointing  a  vaccination 
officer,  is  sufficient  authority  for  the  qffi,cer  so  ap- 
pointed  to  take  proceedings  under  section  31  oj 
the  Act  of  1867. 
The  grownds  upon  which  Allen  v.  Worthy  (L.  Bep. 
5  Q.B.  163;  21  L.  T.Bep.  N.  8.  666),  was  decided 
are  in  no  way  effected  &^  34  ^  35  Vict.  c.  98. 
The  appellant,  on  the  10th  May,  1872,  received  a 
notice  under  80  ^  31  Vict,  c  84  *.  31,  from  the 
respondent,  the  vacdnaiion  qffi^cer  of  his  district, 
requirirtg  him  to  have  his  child  vaccinated  within 
fourteen  days.    He  was  shortly  afterwards  sumr 
moned  a/nd  fined  for  disregarding  this  notice. 
On  the  2Wi  Jwne  1873,  the  respondent  laid  an 
information  ogaA/nstthe  appellant  for  disrega/rding 
the  same  notice,  and  on  the  3rd  JtUy  appellant  was 
a^ain  fined  for  the  offence  alleged  agavnst  him. 
Upon  a  case  staged  under  20  ^  21  Vict.  r.  43,  in 
which  certain  questions  of  law  were  reserved  for 
tJie  consideration  of  the  court,  but  in  which  no 
allusion  was  made  to  the  period  of  limiiaiion  for 
proceedings  provided  by  sect.  11  of  the  Vaccination 
Act  1871,  it  was  held  mat  the  matter  of  complaint 
or  information   arose  a^  the  end  of  tlie  time  in 
tvhich  vaccination  was  required  by  the  notice  ; 
and  that  no  imformaiion  covld  be  laid  after  the 
lapse  of  twelve  montlis  from  thai  time,  without  de- 
livering afresh  notice  : 
Held,  also,  that  the  court  wa^  competent  to  deter- 
m^ine  any  question  of  U>w  arising  on  a  case  stated 
under  this  Act,  notwithstajiding  thai  the  question 
was  not  raised  before  nor  res&t'ved  by  the  justices, 
jprovided  thai  the  question  did  not  depend  upon 
ftt^rther  evidence  which  might  have  been  cculed 
before  the  justices. 
This  case  was  stated  for  the  opinion  of  this  court 
by  one  of  Her  Majesty's  justices  of  the  peace  for 
the  borough  of  Wigan,  in  the  county  of  I^.nca8ter, 
pursuant  to  the  statute  20  &  21  Yict.  c.  43. 

On  the  24th  June  1873,  the  respondent  Bobt. 
Halliweli,  being  an  officer  appointed  by  the 
guardians  of  the  Wigan  Union  to  prosecute 
persons  charged  with  offences  against  and  other- 


wise to  enforce  the  provisions  of  the  Vaccination 
Acts  of  1867  and  1871,  and  being  the  registrar  of 
births  and  deaths  for  the  sub-district  of  Wigan  in 
the  said  county,  laid  information  in  due  form  of 
law  before  the  said  justice  against  the  above-named 
y^Td.  Henry  Knight  (hereinafter  called  the  ap- 
pellant), that  he,  the  said  Eobert  Halliweli,  had 
reason  to  believe  that  Jane  Knight,  a  child  under 
the  age  of  fourteen  years,  being  within  the  said 
union,  had  not  been  successfully  vaccinated,  and 
that  he  had  given  notice  to  the  said  appellant,  the 
father  of  such  child,  to  procure  its  being  vacci- 
nated, and  that  this  notice  had  been  disregarded ; 
and  praying  that  the  said  appellant  might  be  sum- 
moned to  appear  and  answer  to  the  said  informa- 
tion, or  to  show  cause  why  an  o^der  should  not  be 
made  directing  the  said  child  to  be  vaccinated. 

At  a  petty  sessions  holden  at  the  borough  court, 
in  and  for  the  said  borough  on  the  3rd  July  1873, 
the  said  information  came  on  to  be  heard  before 
the  said  justice  of  the  peace  as  aforesaid,  when 
both  the  said  parties  appeared  before  him  by  their 
attorneys. 

The  proceedings  were  taken  under  sect.  31  of  30 
and  31  Vict.  c.  84,  which  is  as  follows  : 

If  any  registrar,  or  any  offioer  appointed  by  the  pur- 
dians  to  enforoe  the  provisions  of  this  Aot,  shall  give 
information  in  writing  to  a  justice  of  the  peace  that  he 
has  reason  to  believe  that  any  ohild^  nnder  the  age  of  14 
years,  being  within  the  anion  or  parish  for  which  the  in- 
formant acts,  has  not  been  snooessfnlly  vaccinated,  and 
that  he  has  given  notice  to  the  parent  or  person  having 
the  onstody  of  such  child  to  procure  its  being  vaccinated, 
and  that  this  notice  has  been  disregarded,  the  justice 
mav  summon  such  parent  or  person  to  appear  with  the 
child  before  him  at  a  certain  time  and  place,  and  upon 
the  appearance,  if  the  instice  shall  nnd.  after  such 
examination  as  he  shall  deem  necessary,  that  the  child 
has  not  been  vaccinated,  nor  has  already  had  the  small- 
pox, he  may,  if  he  see  fit,  make  an  order  under  his  hand 
and  seal  directing  such  child  to  be  vaccinated  within  a 
certain  time,  and  if  at  the  expiration  of  such  time  the 
child  shall  not  have  been  so  vaccinated,  or  shall  not  be 
shown  to  be  then  unfit  to  be  vaccinated,  or  to  be  insus- 
ceptible of  vaccination,  the  person  upon  whom  such 
order  shall  have  been  made  shall  be  proceeded  against 
summarily,  and  unless  he  can  show  some  reasonable 
grounds  for  his  omission  to  carry  the  order  into  effect, 
shall  be  liable  to  a  penalty  not  exceeding  203. 

The  following  is  a  copy  of  the  notice  given  to 
the  appellant  in  pursuance  of  the  above-recited 
section : 

Vaccination  Acts  1867  and  1871. 
To  Mr.  Wm.  Henry  Knight : 

Whereas  you  are  in  default  under  the  above  Acta 
respecting  your  child  Jane  Knight,  I  hereby  require  you 
to  have  the  child  vaccinated  within  fourteen  days  from 
the  date  hereof,  and  to  do  all  other  things  the  law 
rcKiuires  touching  the  said  vaccination ;  failing  which  it 
will  be  my  duty  to  report  vour  case,  in  order  that  pro- 
ceedings mav  be  taken  as  the  law  directs. 

Dated  10th  May  1872.  Bobt.  HALLrwBLL, 

Vaccination  Officer  for  Wigan. 

Address  of  Vaccination  Officer^— 22,  Bodney-street. 

Upon  the  hiring  of  the  said  information,  the 
said  appellant  admitted  the  facts  that  he  was  the 
father  of  the  child,  that  he  had  received  a  copy  of 
the  before  recited  notice,  and  that  the  child  had 
not  been  vaccinated.  It  was  also  proved  by  the 
respondent  by  the  production  of  the  minute  book 
of  the  board  of  guardians  that  he  had  been  duly 
appointed  vaccination  officer  for  the  Wigan  dis* 
trict. 

It  was  admitted  by  the  respondent  that  the 
said  notice  was  the  only  notice  that  had  been  given 
to  the  appellant,  and  that  proceedings  had  been 
previously  taken  against  the  appellant,  for  disre* 
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carding  snch  notioe,  and  that  the  appellant  had 
been  repeatedly  convicted  for  failing  to  comply 
with  the  said  notice. 

It  was  contended  on  behalf  of  the  appellant 
that  in  order  to  comply  with  the  provisions  of  the 
said  recited  section,  it  was  necessary  that  a  fresh 
notioe  shonld  be  given  before  each  occasion  on 
which  proceedings  against  the  appellant  were 
taken,  and  that  the  appellant  could  only  be  con- 
victed once  for  non-compliance  with  such  notice, 
as  the  notice  became  exhausted  after  the  appellant 
had  been  once  convicted  for  not  complying  there- 
with. 

It  was  also  contended  on  behalf  of  the  appellant 
that  in  order  to  comply  with  the  provisions  of  the 
recited  section,  it  was  not  sufficient  for  the  respon- 
dent to  have  been  appointed  vaccination  officer  of 
the  district,  but  that  it  was  necessary  that  a  special 
resolution  should  be  passed  by  the  guardians 
authorising  the  responaent  to  take  proceedings  in 
each  particular  case. 

It  was  contended  on  behalf  of  the  respondent 
that  the  notice  referred  to  was  sufficient  within 
the  meaning  of  the  recited  section,  and  that  there 
was  nothing  in  that  section  to  support  the  conten- 
tion that  a  fresh  notice  ought  to  be  given  pre- 
vious to  the  laying  of  each  information,  but  that 
on  the  contrary  a  person  might  be  summoned  and 
convicted  any  number  of  times  for  disregarding 
one  and  the  same  notice. 

It  was  also  contended  on  behalf  of  the  respon- 
dent that  it  was  the  duty  of  the  respondent  as  a 
duly  appointed  vaccination  officer  to  institute  pro- 
ceedings asainst  all  persons  refusing  to  obey  the 
statute,  and  that  no  special  resolution  was  neces- 
sary to  authorise  the  respondent  to  take  pro- 
ceedings in  each  particular  case. 

The  said  justice  was  of  opinion  that  neither  of 
the  objections  raised  on  behalf  of  the  appellant 
was  valid,  and  therefore  made  an  order  directing 
the  child  to  be  vaccinated  and  that  the  appellant 
should  procure  its  being  vaccinated  witnin  the 
space  of  fourteen  days  from  the  said  3rd  July. 

Whereupon  the  said  William  Henry  Knight, 
the  appellant,  did,  pursuant  to  the  first-mentioned 
statute,  within  three  davs  after  the  said  determina- 
tion, that  is  to  say,  on  the  4th  July  last  past,  apply 
in  writing  to  the  said  justices  to  state  and  sign  a 
case  setting  forth  the  facts  and  grounds  of  his 
determination  for  the  opinion  thereon  of  this 
honourable  court;  and  he  having  duly  entered 
into  a  recognisance  with  one  surety  to  prosecute 
without  delay  such  appeal,  and  to  submit  to  the 
judgment  of  this  honourable  court,  and  pay  such 
costs  as  may  be  awarded  by  the  same  as  required 
by  the  said  statute  in  that  behalf,  the  said 
justice  in  pursuance  thereof  stated  and  signed 
this  case  accordingly. 

And  it  appeared  to  the  said  justice,  and  he  sub- 
mitted that  the  questions  of  law  arising  upon  this 
case  were  :  First,  whether  or  not  the  reciteii  notice 
of  the  10th  May  1872  is  a  sufficient  notice  within 
the  meaning  of  the  recited  section,  upon  which  to 
ground  the  proceedings,  notwithstanding  that  the 
appellant  had  been  previously  convicted  for  dis- 
regard of  such  notice;  secondly,  whether  or  not 
the  resolution  appointing  the  respondent  the  vacci- 
nating officer  to  enforce  the  provisions  of  the 
Vaccination  Acts  is  sufficient  to  warrant  him  in 
taking  these  proceedings  without  a  special 
authority  from  the  guardians  to  take  proceedings 
in  each  individual  case. 


The  following  were  the  minutes  of  the  meeting 
of  the  board  of  guardians  of  the  Wigan  Union 
held  28th  Feb.  1868. 

The  subject  of  appointing  registrars  of  the  varioas 
distriofcs  in  the  nnion  to  be  vaooination  offioeris  nnder  the 
new  Act  was  then  considered,  and  on  the  motion  of  Mr. 
Atkinson,  seconded  by  Mr.  Darlington,  it  was  nnani- 
monslv  resolved  to  appoint  them  vaccination  officers  at 
the  following  salaries,  viz.,  for  the  registrar  of  Wigan, 
iB20  per  aonom. 

T,  Baker  (with  him  McGonneU)  argued  for  the 
appellant. — Sect.  8  of  the  recent  Act  (34  &  35 
Vict.  c.  98)  limits  the  duties  of  each  vaccination 
officer  to  children  born  within  his  district,  and  it 
does  not  appear  from  this  case  where  the  child 
was  born.  Moreover,  notwithstanding  the  case 
of  All&n  V.  Worthy  (L.  Eep.  5  Q.  B.  163;  21 
L.  T.  Rep.  N.  S.  665),  there  is  nothing  in  30 
&  31  Vict.  c.  84,  nor  in  34  &  35  Vict.  c.  98, 
to  give  justices  power  to  convict  again  a  per- 
son who  has  been  already  fined.  Further,  the 
Act  of  1867,  under  which  AUen  v.  Worthy  was 
decided,  relates  onlv  to  children  born  when  that 
Act  was  passed.  Another  objection  to  the  pro- 
ceedings in  this  case  is  that  a  mere  general  reso- 
lution appointing  the  registrar  of  a  district  is  not 
sufficient  authority  to  the  person  appointed  to 
institute  proceedings  under  sect.  31  of  the  Act  of 
1867 ;  there  shonld  be  a  separate  resolution  of  the 
guardians  to  enforce  the  provisions  of  the  Act 
against  the  particular  individual.in  each  case.  And 
the  chief  objection  is  the  insufficiency  of  the  notice ; 
for  even  if  the  authority  of  AUen  v.  Worthy  be 
supported,  it  does  not  follow  that  one  notice  can 
be  the  ground  for  any  number  of  summary  con- 
victions. The  cause  of  complaint  is  disobedience 
of  the  notioe,  and  unless  a  fresh  notice  be  given 
after  a  conviction  there  can  be  no  fresh  cause  of. 
complaint.  Further,  in  this  particular  case  the 
notice  was  given  to  the  appellant  and  it  was  dis- 
obeyed more  than  twelve  months  before  the  com- 
plaint was  made,  in  direct  opposition  to  the  third 
clause  of  sect.  11  of  34  &  35  Vict.  c.  98. 

[Stopped  by  the  court  on  this  last  point.] 

J,  EdwardSf  for  the  respondent. — The  effect  of 
sect.  31  of  the  Act  of  1867,  and  of  the  decision  in 
AUen  V.  Worthy,  is  to  make  disobedience  of  the 
notioe  a  continuing  offence;  and  although  the 
offence  commenced  on  the  24th  May  187*2,  it  was 
and  is  now  continually  repeated  every  day  so  long 
as  the  child  is  not  vaccinated.  [Cockburn,  C.J. — 
Surely  the  offence  was  first  completed  upon  the 
conclusion  of  the  period  allowed  by  the  notice; 
from  that  time  the  limitation  in  sect.  11  ou^ht  to 
run.]  But  even  if  this  be  a  good  objection,  it  was 
not  taken  before  the  justices,  and  no  question  as 
to  its  effect  is  reserved  by  them  for  the  opinion  of 
this  court.  It  cannot,  therefore,  be  allowed,  or 
even  discussed  now.  It  was  held  in  Purkla  v. 
Hujctable  (28  L.  J.  221,  M.  C),  that,  upon  the 
argument  of  a  case  stated  under  20  &  21  Vict. 
c.  43  (the  Act  which  applies  to  the  present  case), 
the  appellant  should  not  be  allowed  to  take  objec- 
tions which  were  not  raised  before  the  justices. 
[Blackburn,  J. — What  was  the  nature  of  the 
objection  there?]  That  there  was  no  evidence  of 
appellant's  knowledge  of  the  bad  character  of  the 
persons  he  was  convicted  of  harbouring.  [Black- 
burn, J. — That  was  an  objection  which  might 
have  been  cured  by  further  evidence,  if  it  had 
been  raised  before  the  justices.] 

Baker  was  not  heard  in  reply. 


MAGISTBATES'  CASES. 


Q.B.] 


Knight  «.  Haujwbll. 


[Q.B. 


CocKBUBN,  C.J. — I  am  rery  clearly  of  opinion  that 
there  is  nothing  in  any  of  the  first  points  taken 
by  Mr.  Baker.     The  case  of  AUen  v.   Worthy  is 
immediately  in  point,  and  the  grounds  upon  which 
it  was  decided  are  in  no  way  effected  or  removed 
by  the  recent  statute,  S4  &  35  Yict.  c.  98.    Were 
it  not  for  the  limitation  of  time  for  proceedings  in 
the  11th  section  of  this  Act,  the  appellant  would 
be  liable  to  conviction  in  the  same  way  as  the 
appellant  in  AUen  v.  Worthy.    One  of  the  clauses 
in  that  section  is,   "  Any  complaint  may  be  made, 
and  any  information  laid  for  an  offence  under  the 
Yaccination  Acts  1867  and  1871,  at  any  time  not 
exceeding  twelve  months  from  the  time  when  the 
matter  of  such  complaint  or  information  arose,  and 
not  subsequently."  That  section  having  introduced 
this  provision,  although  a  notice  once  given  still 
creates,  as  long  as  it  is  disregarded,  a  continuing 
cause  of  complaint,  yet,  inasmuch  as  the  statute 
says  no  complaint  can  be  made  subsequently  to 
twelve  months  from  the  time  when  the  matter  of 
complaint  arose,  it  must  be  understood  to  limit 
proceedings  upon  this  continuing  cause  to  twelve 
months  only  from  the  first  disobedience  of  the 
notice.    The  only  difierenoe  which  this  clause  will 
effect  in  the  law  is  that  instead  of  one  notice  being 
sufficient  for  complaints  during  any  period  of  time, 
a  fresh  notice  must  be  given  every  twelve  months 
if  the  old  one  has  been  disregarded,  and  any  num- 
ber of  complaints  may  be  founded  upon  the  fresh 
notice  until  twelve  months  have  elapsed  from  the 
date  upon  which  it  required  the  vaccination  to  be 
completed.    Whether  this  is  a  right  provision  or 
not  it  is  not  for  us  to  say ;  we  are  at  all  events, 
bound  to  give  it  effect,  and  I  do  not  think  the  point 
taken  by  Mr.  Edwards  is  a  sufficient  answer  to  it. 
He  says  it  is  not  competent  to  this  court  to  con- 
sider upon  a  case  stated  by  justices  any  point  not 
raised  before  them  and  not  reserved  by  them  for 
our  opinion.    But  looking  at  the  words  of  the  Act 
which  provides  for  the  statement  of  a  case  by 
justices  (20  &  21  Vict.  c.  43),  I  find  by  sect.  6,  the 
court  shall  hear  and  determine  the  question  or 
questions  of  law  arising  thereon ;  it  seems,  there- 
fore, that  any  objection  to  the  justices*  decision 
which  arises  from  the  facts  as  the  justices  have 
stated   them,  may  be  considered  by  the   court; 
and   it  is  consequently  open  to  us  to  say  there 
ought  in  this  case  to  have  been  a  fresh  notice 
before  the  present  complaint  was  made. 

Blackbubn,  J. — I  am  of  the  same  opinion ;  and 
I  wish  to  say  that  all  the  points  raised  are  perfectly 
untenable  except  this  one.  Every  child  whether 
bom  within  or  without  the  district,  or  before 
or  after  either  Act  was  passed,  is  sul^ject  to  this 
legislation  until  the  age  of  fourteen.  I  think  the 
registrar  was  right  to  proceed  in  this  case  without 
further  special  instructions  than  those  contained 
in  the  minutop.  I  also  agree  with  the  case  of 
Allen  V.  Worthy  that  one  fine  is  no  reason  for  not 

Eroceeding  again  for  a  continued  breach  of  the 
kw,  and  that  it  is  competent  to  justices  to  make 
an  order  toties  quotiee,  as  it  shall  be  shown  to 
their  satisfaction  that  the  notice  has  not  been 
complied  with,  and  that  the  child  remains  un- 
vaccinated.  To  this  there  was,  at  the  date  of 
that  case,  no  limit,  but  by  section  11  of  34  & 
35  Vict.,  c.  98,  it  was  provided  that  a  com- 
plaint must  be  made  within  twelve  months 
from  the  time  when  the  matter  of  complaint 
arose,  and  we  must  now  consider  whether 
or    not    this   complaint    was   made    within    the 


proper  period.  The  matter  of  complaint  in  this 
case  was  the  disobedience  of  the  notice  which 
was  dated  the  10th  May  1872,  and  which  reauired 
the  child  to  be  vaccinated  by  the  24th  of  that 
month.  This  notice  continued  to  be  disregarded 
until  the  24ch  June  1873  when  the  information 
was  laid  upon  which  the  justice  made  the  order 
appealed  against  of  the  3rd  July.  Thirteen 
months  elapsed  from  the  cause  of  complaint 
before  the  complaint  was  made.  Mr.  Edwards 
attempted  to  answer  this  objection  by  contending 
that  although  the  notice  was  disobeyed  on  the 
24th  May,  it  was  also  disobeyed  and  the 
cause  of  complaint  arose  every  day  afterwards 
as  long  as  the  child  continued  unvaccinated,  but  I 
do  not  think  we  can  put  that  construction  upon 
this  11th  section  in  opposition  to  the  decisions 
upon  statutes  which  create  limitations  in  respect 
or  proceedings  for  neglect  of  the  provisions  of  an 
Act  of  ParUament.  Now,  in  the  present  case 
there  can  be  little  doubt  why  the  period  of  limi- 
tation imposed  by  this  sect.  11  was  created ;  it  was 
put  into  the  legislation  upon  the  subject  in  conse- 
quence of  the  decision  of  Allen  v.  Worthy t  and  it 
must  have  been  considered  that  the  power  to  fine 
a  man  for  ever  upon  a  single  notice  was  too  hard 
upon  him.  The  provision,  however,  does  not 
affect  the  duty  to  vaccinate  upon  receipt  of 
notice,  and  the  only  result  will  be  that  if  one 
notice  be  disregarded  for  a  year  another  fresh 
notice  will  have  to  be  substituted  for  it.  Mr. 
Edwards  also  says  we  ought  only  to  answer  the 
questions  raised  by  the  justices,  and  we  cannot 
consider  points  not  t-aken  before  them.  But  this 
is  not  like  a  point  reserved  for  our  consideration 
from  quarter  sessions,  to  which  our  decision  must 
be  limited,  but  we  are  directed  to  hear  and  deter- 
mine questions  of  law  which  arise  upon  the  facts 
stated.  The  answer  to  the  argument  derived  from 
the  cases  cited  is  obvious.  The  objection  raised 
there  might,  if  taken  before  the  justices,  have 
been  cured  by  further  evidence.  Where  there  is 
a  point  of  law,  the  effect"  of  which  no  evidence 
could  alter,  it  is  competent  for  this  court  to  con- 
sider it  under  20  &  21  Vict.  c.  43,  although  the 
justices  do  not  expressly  reserve  it.  On  this 
point,  and  on  this  only,  the  appellant  is  right. 

Lush,  J. — On  the  questions  asked  in  the  case,  I 
think  the  respondent  is  right.  I  entirely  agree 
with  the  decision  of  AUen  v.  Worthy,  and  i  should 
think  the  respondent  was  right  altogether,  if  it 
were  not  for  the  Act  subsequent  to  that  case  (34 
&  35  Vict.  c.  98).  I  can,  however,  put  no  other 
construction  upon  the  limitation  clause  in  the 
11th  section,  than  that  the  period  of  limitation  is 
to  run  from  the  time  when  the  cause  of  complaint 
first  arose.  Also  as  to  the  point  raised  in  answer 
to  this  objection,  I  have  only  to  say  we  are 
authorised  to  determine  questions  of  law  which 
arise  upon  a  case  stated,' not  merely  questions 
asked  by  the  justices. 

Judgment  for  appellant 

Attorneys  for  appellant,  Gregory,  Bowcliffes,  and 
Co.,  for  Leigh  and  ElUs,  Wigan. 

Attorneys  for  respondent,  Parkers,  Pritchard, 
and  Sharpe,  for  Ackerley  and  Son,  Wigan. 
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Jan.  22,  26,  and  31. 
(Before  Keating,  Brett,   Denman,  and 

HONYMAN,  JJ.) 

Boon  (app.)  v,  Howard  (resp.). 

Parliament — Borough  vote — Fart  of  a  house — 
Separate  occupation — Separately  raied — When 
can  a  rate  he  said  to  be  mcuie  ? — Uepreseniaiion  of 
the  People  Ad  1867—30  ^  31  Vict.  c.  102.  ss. 
3,  7,  61 — Stamper  v  The  Overseers  of  Sunder- 
land considered. 

A.  claimed  to  be  registered  for  a  borough  in  respect 
of  a  dweUing'house.  He  occupied  as  tenant  two 
rooms  in  a  house  and  lived  entirely  in  those  two 
rooms.  It  was  necessary  for  hi/m  to  use  a  stair' 
ease  and  passages  for  the  purpose  of  getting  to 
and  from  his  rooms,  and  a  short  piece  of  pas* 
sage  also  for  the  purpose  of  getting  from  one  room 
to  the  other.  The  staircase  and  passages  were 
common  to  the  other  tenants  of  rooms  in  the  same 
house,  and  the  whole  of  the  house  was  let  to  and 
occupied  by  tenants  similarly  situated  as  the 
claimant,  and  the  landlord  did  not  reside  on 
the  premises,  or  exercise  any  control  over  the 
rooms. 

Held  by  Keaiing  and  Denman,  JJ.,  that  this  con- 
slitvted  a  separate  occupation  of  a  "dweUir^' 
house"  unthtn  ss.  3  and  61  of  the  Representation 
of  the  People  Act  1867. 

Edd  by  Brett,  J.,  that  it  did  not. 

Held  by  Honyman,  J.,  thai  if  the  rooms  had  been 
separately  rated  within  the  meaning  of  sect.  61, 
during  the  necessary  period,  the  occupation  would 
have  been  sufficientiy  separaie. 

Two  rates  for  the  relief  of  the  poor  were  made 
during  the  qualifying  year,  one  in  Novennher,  the 
second  in  May.  To  both  these  tJie  claimant  was 
separately  rated.  In  a  rate  made  in  the  May 
preceding  the  qualifying  year  tJie  claimant  was 
not  separately  rated  but  the  tenants  were  rated 
jointly  under  the  namss  of  **A.  and  others.** 

add  by  Keating  and  Denman,  JJ.,  that  the 
claimant  was  entitled  under  subsect.  3  of  sect.  3, 
and  sect.  61,  to  be  registered  as  having  been 
rated  to  all  rates  made  during  the  qualifying 
year,  and  as  the  inhalntant  occupier  of  a  dwell- 
ing^houee  separately  rated  to  the  relief  of  the 
poor. 

Held  by  Brett  and  Honyman,  JJ.,  that  sect.  61  is 
to  be  « ead  into  sub-sect.  2  of  sect,  3,  and  that  the 
daimant  had  not  been  during  the  whole  of  the 
qualifying  year  an  inhabitant  occupier  of  a 
aweUing-house  separately  rated  to  the  relief  of 
the  poor. 

At  the  time  of  the  passing  of  the  Representation  of 
the  People  Act  1867,  there  was  no  Act  in  force  in 
the  borough  authorising  the  rating  of  owners 
instead  of  occupiers. 

Edd  by  Keating  and  Denman,  JJ.,  that  as  the 
daimant  was  infa^  rated  in  respect  of  his  rooms, 
and  there  had  been  no  appeal  against  the  rate,  the 
revising  barrister  need  not  have  considered  the 
question  whether  he  could  legally  be  separately 
rated. 

Edd  by  Brett,  J. — That  the  revising  barrister  ought 
U>  look  behind  the  rate  and  detsrmine  whether 
the  daimant  could  legaHy  be  separately  rated. 

Edd  also,  by  Keating,  JSiett,  and  Denman,  JJ., 


that  here  the  claimant  could  legally  be  separately 
rated. 
Held  by  Brett,  J.,  that  the  interpretation  of  sect.  7 
in  Stamper  v.   Overseers  of  Sanderland,  took 
this  case  out  of  the  operation  of  any  part  of  His 
section,  because  no  Act  authorising  the  rating  of 
owners  instead  of  occupiers  was  in  force  in  tlie 
borough  in  1867. 
Held,  by  Denman,  J.,  that  the  fact  that  parts  of  the 
house  had  been  separately  rated  precluded  the 
application  of  the  latter  part  of  sect.  7. 
Held  by  Brett  and  Denman,  JJ.,  that  Stamper  v. 
The  Overseers  of  Sunderland,  did  ru>t  apply  to 
this  case  because  it  was  not  brought  by  trie  facts 
found  within  sect.  7,  upon  which  the  former  case 
was  decided. 
Qucere,  per  Keating,  J. — Whether  the  interpretation 
of  sect.  7  in  Stamper  v.  The  Overseers  of  Sun- 
derland, can  be  maintained,  and  whether  that  case, 
inasmuch  as  it  was  not  a  registration  appeal,  is 
binding  on  the  court  sitting  to  decide  questions 
affecting  the  franchise  in  the  exercise  of  its  special 
jurisdiction. 
Held  by  Brett,  J.,  thai  Stamper  v.  The  Overseers 
of  Sunderland  was  rightly  decided,  and  that  it 
was  binding  on  the  court. 
This  was  an  appeal  from   the  decision   of   the 
Revising  Barrister  for  the  City  of  Exeter. 

At  a  court  held  for  the  revision  of  the  list  of 
voters  for  the  city  of  Exeter,  the  appellant  objected 
to  the  name  of  the  respondent  being  retained  on 
the  list  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  city  in  lespect  of  his  occupa- 
tion of  a  dwelling-house.  The  revising  barrister 
held  that  he  was  entitled,  and  retained  the  re- 
spondent's name  on  the  list,  whereupon  the  present 
appeal  was  made. 

The  grounds  on  which  the  vote  was  objected  to 
were  these  : 

1.  The  rooms  occupied  by  the  claimant  were  not 
structurally  separate. 

2.  The  part  of  the  bouse  occupied  by  the 
claimant  as  a  dwelling-house  included  a  passage 
and  staircase  used  by  other  tenants  within  the 
same  building. 

3.  The  first  rate  made  to  which  the  respondent 
was  separately  rated  was  after  July  1872. 

4.  The  rooms  occupied  were  not  separately  rated 
within  the  meaning  of  the  Act  as  interpreted  in 
Stamper  v.  The  Overseers  of  Sunderland  (18  L.  T. 
Rep.N.S.  682;  L.  Rep.  3  0.  P.  388). 

5.  The  decision  in  Stamper  v.  The  Overseers  of 
Sunderland  {^ubi  sup.),  and  the  judgments  in 
Thompson  v.  Ward  (24  L.  T.  Rep.  N.S.  679 ;  L. 
Rep.  6  G.  P.  327),  show  that  the  rooms  ought  not 
to  nave  been  separately  rated,  and  that  the  rating 
of  them  illegally  did  not  constitute  them  a 
"  dwelling-house  "  within  the  meaning  of  the  Re- 
presentation of  the  People  Act  1867. 

The  facts  were  as  follows :  The  respondent,  on 
the  31st  July  1873,  occupied,  and  nad  for  the 
whole  of  the  preceding  twelve  months  occupied, 
part  of  a  house  consisting  of  two  rooms,  which 
were  not  structurally  separate  from  the  rest  of  the 
house.  The  staircase  and  passages  were  used  in 
common  by  the  persons  occupying  other  parts  of 
the  same  house,  and  the  rooms  of  the  respondent 
communicated  with  each  other  by  means  of  one 
of  the  passages  on  the  staircase.  The  respondent 
lived  entirely  in  the  rooms,  sleeping,  cooking,  and 
eating  there.  The  landlord  did  not  live  in  the 
house  at  all,  nor  had   he   any  control,  over  the 
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premises,  the  whole  house  being  let  out  to  tenants 
who  occupied  their  rooms  similarly  to  the  respon- 
dent. There  was  an  outer  door  to  the  house  over 
which  each  tenant  exercised  an  independent 
control. 

A  rate  was  made  in  May  1872,  in  respect  of 
which  the  respondent  was  not  separately  rated, 
but  he  and  the  other  occupiers  were  rat^  under 
the  title  "Howard  and  others."  This  was  the 
last  rate  made  in  the  parish  previous  to  the  com- 
mencement of  the  qualifying  year,  on  the  31st 
July  1872.  In  Nov.  1872,  and  in  May  1873,  rates 
were  made,  and  no  otheis,  up  to  the  31st  July 
1873.  To  these  two  rates  the  rooms  of  the  re- 
spondent were  separately  rated  from  the  rest  of 
the  house,  and  the  respondent  was  accordingly 
separately  rated  in  respect  of  them.  It  was  not 
definitely  stated  in  the  case  whether  the  respon- 
dent had  paid  any  share  of  the  rate  made  in  May 
1872. 

The  revising  barrister  held  that  the  two  rooms 
were  occupied  as  a  separate  dwelling,  and  were 
separately  rated  to  the  relief  of  the  poor  within 
ss.  3  and  61  of  the  Bepresentation  of  the  People 
Act  1867,  and  allowed  the  name  of  the  respondent 
to  be  retained  on  the  register.  This  decision  was 
appealed  against,  and 

l/opes,  Q.O.,  now  argued  for  the  appellant. — 
The  question  is  what  is  a  dwelling  house  within 
the  meaning  of  ss.  3  and  61  of  the  Act  P  How  are 
the  qualifications  specified  in  those  sections  to  be 
proved  P  But  this  has  been  already  decided ;  this 
court  in  Thompson  v.  Ward  (uhi  swp.),  has  prac- 
tically settled  it;  and  on  the  authority  of  Hod- 
field's  case  (28  L.  T.  Rep.  N.  S.  901 ;  L.  Eep.  8 
C.  P.  306),  the  court  will  not  rehear  a  cjuestion 
once  decided.  Brett,  J.,  says  there  :  "  I  think  this 
court  is  bound  to  administer  the  law  as  it  exists 
at  the  time  of  the  particular  judgment  delivered. 
I  abide  by  what  I  said  in  Orme's  case  (27  L.  T. 
Rep.  N.  S.  662 ;  L.  Ren.  8  C.  P.  281),  that  this 
court  should  loyally  abide  by  its  former  decisions 
unless  they  are  clearly  shewn  to  be  wrong." 
[Bjsating,  J. — Yes ;  but  in  the  case  followed  there 
the  court  was  not  divided,  and  in  Thompson  v. 
Ward,  uhi  sup.)  it  was  equally  divided.]  The 
words  of  sect.  8,  sub-sect.  2  are  "  occupier  of  any 
dwelling-house,"  and  the  interpretation  clause  in 
sect.  61  says :  "  dwelling-house  shall  include  any 
part  of  a  house  occupied  as  a  separate  dwelling, 
and  separately  rated  to  the  relief  of  the  poor," 
and  as  pointing  to  a  difference  of  qualification,  a 
lodger  in  sect.  4,  is  described  as  occupying  sepa- 
rately and  as  sole  tenant  the  same  lodgings,  such 
lodgings  being  part  of  one  and  the  same  dwelling- 
house.  As  to  the  meaning  of  dwelling-house  so 
giving  the  right  to  be  on  the  register,  I  cannot 
put  the  view  I  am  desirous  of  urging  before  the 
court  better  than  by  reading  the  judgment  of 
Brett,  J.,  in  Thompson  v.  J^rd  (ubi  sup.)  [He 
then  read  the  judgment  referred  to.]  I  say  also 
that  the  use  of  the  passage  here  prevents  this 
beiiig  a  separate  structure.  In  Brewer  v.  McOowan 
(21  L.  T.  Rep.  N.  S.  4^2 ;  1  Hopw.  &  Colt.  276)  the 
words  of  Willes,  J.,  are  important ;  he  says  the 
definition  of  "dwelling-house  in  the  Act  would  be 
satisfied  by  part  of  a  dwelling-house  with  all 
internal  communication  cut  ofi^,  with  access 
secured  by  a  separate  outer  door  and  separately 
rated.  Now  if  this  definition  be  good,  it  is 
not  satisfied  here.  So  too  in  Thompson  v. 
Ward  (uhi  sup,),  the  same  learned  judge  says,   i 


"  Ordinarily  at  common  law,  according  to  the 
common  understanding  of  mankind,  rooms  in  a 
house,  the  occupier  of  which  rooms  has  no  control 
over  a  separate  outer  door,  do  not  constitute  a 
house ; "  and,  again :  "  It  is  a  mistake  to  suppose 
that  the  Representation  of  the  People  Act  1867, 
repeals,  or  was  intended  to  be  a  substitution  for 
the  Reform  Act,  except  in  so  far  as  it  extends  the 
franchise  by  enabling  a  person  who  in  respect  of 
the  occupation  of  a  dwelling  house  would  be 
entitled  to  a  vote  under  the  Reform  Act,  provided 
the  subject  of  occupation  was  of  the  annual  value 
of  lOZ.,  to  acquire  a  vote,  even  though  it  be  not  of 
that  value,  subject  to  certain  conditions."  [Bbbtt, 
J. — The  interpretation  clause  omits  the  word 
"house."  It  may  enlarge  or  diminish  or  leave 
the  original  section  just  as  it  was ;  which  does  it 
do  PJ  It  leaves  it  in  such  a  manner  that  the 
subject  of  occupation  must  still  be  a  house,  as 
before  1867.  [Keating,  J. — Formerlv  there  was 
great  difficulty  as  to  what  was  and  wnat  was  not 
a  dwelling-house,  so  the  Legislature  said,  We  will 
define  any  part  of  a  house  occupied  in  a  particular 
way  to  be  a  dwelling-house;  and  if  this  be  so, 
sect.  61  is  an  enlargement  of  the  previously- 
existing  qualification.  Honyman,  J. — But  if  it 
were  structurally  severed,  it  would  be  a  dwelling- 
house  under  the  old  Act ;  and  therefore  the  new  Act 
would  be  unmeaning  in  this  view.  Why  were  the 
words  "dwelling-house  shall  include  part  of  a 
house  "  put  in,  if  structural  severance  made  it  so 
before  P  Bbbtt,  J. — ^Willes,  J.  would  have  said 
"  we  will  follow  Gook  v.  Humher  (6  L.  T.  Rep. 
N.  S.  838 ;  11  0.  B..  N.  S.,  33)  in  respect  of  struc- 
tural severance."  The  same  facts  must  now  be 
found  proved  as  under  the  old  Act ;  the  difference 
is  in  the  abolition  of  the  money  qualification.]  The 
second  point  is  that  the  claimant  must  be  sepa* 
rately  rated  during  the  whole  of  the  twelve 
months  preceding  the  claim.  The  facts  found 
here  are  that  the  claimant  was  not  sepa- 
rately rated  till  Nov.  1872,  and  the  quali- 
fying year  began  on  the  31st  July  1872. 
There  was  no  new  rate  between  May  and  Novem- 
ber 1872,  but  to  the  rate  of  May  the  respondent 
was  not  separately  rated,  and  therefore  he  was 
not  separately  rated  for  three  months  of  the 
qualifying  year.  [Dbnmau,  J. — The  words  of  the 
Act  are  in  the  3rd  sub-section  of  sect.  2 :  "  Has 
during  the  time  of  such  occupation  been  rated  as 
an  ordinary  occupier  in  respect  of  the  premises  so 
occupied  by  him  within  the  borough  to  all  rates 
(if  anv)  made  for  the  relief  of  the  poor  in  respect 
of  such  premises."  Read  that  in  sect.  61,  and  it  will 
be  "  separately  rated  to  all  raties,  if  any."]  There 
is  a  case,  Cuthhertson  v.  Haines  (1  Hopw.  &  Colt. 
184),  which  shows  that,  though  a  man's  name  may 
be  inserted  in  the  occupiers'  column  in  the  rate- 
book, where  no  separate  rate  had  been  carried  out 
against  his  name,  he  cannot  be  deemed  to  be  sepa- 
rately rated  within  sect.  61  of  this  Act,  as  the 
court  will  nut  infer  payment  of  the  rates  by  him. 
[_Kvngdon,  Q.C.,  referred  to  PoweU  v.  J>nes  (11 
L.  T.  Rep.  N.  S.  600 ;  18  C.  B.,  N.  S.,  83)  where  the 
inference  was  rather  in  favour  of  the  franchise.]  I 
say  that  during  the  whole  of  the  qualifying^  year 
the  rate  must  have  been  carried  out  opposite  to 
the  name  of  the  claimant.  [Bbbtt,  J. — Do  you 
say  then  that  if  no  rate  was  made  during  the  year 
the  man  could  not  vote  P]    Yes,  that  must  be  so. 

tElEATiKG,  J.,  referred  to  Flaiclier  v.  Boodle  (11 
J.  T.  Rep.  N.  S.  630 ;  18  C.  B.,  N.  S.,  162),  in 
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which  (Williams,.  J.,  dissentienie)  the  claim  was 
allowed,  a  rate  having  been  made  in  April,  which 
though  liable  to,  the  claimemt  had  not,  from  want 
of  being^  informed  of  it,  paid ;  all  subseqaent  rates 
he  had  however  paid.]  Thirdly,  the  claimant  here 
was  not  rated  so  as  to  be  qualified  to  be  pat  on 
the  register,  for  the  reason  that  in  1867  he  was 
not  rated  as  an  occupier,  and  his  case  falls  within 
the  authority  of  Stamper  v.  The  Overseers  of  Sun- 
derland {uhi  8wp.),  This  point  turns  on  sect.  7  of 
the  Act  of  which  the  ^  ords  are  "  Where  the 
owner  is  rated  at  the  time  ot  the  passing  of 
this  Act  to  the  poor-rate  in  respect  of  a  dwell- 
ing house  or  other  tenement  situate  in  a  parish, 
wholly  or  partly  in  a  borough,  instead  of  the 
occupier,  his  liability  to  be  rated  in  any  future 
poor  rate  shall  cease,  and  the  following  enact- 
ments shall  take  effect  with  respect  to  rating  in 
all  boroughs,"  the  exception  being :  "  Where  the 
dwelling  house  or  tenement  shall  be  wholly  let  out 
in  apartments  or  lodgings  not  separately  rated, 
the  owner  of  such  dwelling  house  or  tenement 
shall  be  rated  in  respect  thereof  to  the  poor  rate." 
Now,  Sfamper  v.  The  Overseers  of  Sunderland  (uH, 
sup.)j  decides  that  such  a  house  as  the  one  in  this 
case  comes  within  the  exception  in  sect.  7,  that 
the  owner  and  not  the  several  occupiers  is  rate- 
able. I  say  here,  therefore,  that  the  claimant  not 
haying  been  rated  in  1867,  at  the  time  of  the  pass- 
ing ot  the  Act,  cannot  now  be  legally  rated ;  but 
the  owner  must  be.  This  is  agreed  to  in  principle 
in  the  judgment  of  Bovill,  (5. J.,  in  Thompson  v. 
Ward  (uhi.  sup.),  viz.,  that  not  having  been  rated 
then  he  cannot  be  rated  now  by  sect.  7  of  30  &  31 
Vict.  c.  102.  [Keating,  J.— The  first  part  of  the 
section  is  not  fulfilled  here,  and  so  the  exception 
cannot  apply.  Bbett,  J. — The  words  are  "  with 
respect  to  rating  in  all  boroughs,"  so  it  may 
apply.  Ifc  seems  that  unless  within  the  excepted 
case  the  occupier  shall  be  rated,  so  that  primarily 
the  occupier  is  to  be  rated.]  Yes,  that  view  is 
held  by  Bovill,  C.J..  in  Cross  v.  Als(yp  (23  L.  T. 
Rep.  K  S.  589 ;  1  Hopw.  &  Colt,  444 ),  and  in 
Th<yinp807i  v.  Ward  (uhi.  sitp.). 

Kingdon,  Q.C.,  contra. — The  first  question,  that 
of  the  claimant  not  being  rated  in  1867,  and  so 
being  incapable  of  being  rated  now,  is  answered 
in  the  mode  suggested  by  Keating,  J.  The  sec- 
tion only  applies  where  the  owner  was  rated  at 
the  passing  of  the  Act,  and  that  fact  is  negatived 
here.  He  could  not  be  rated  except  by  force  of 
the  Small  Tenements  Acts,  but  here  there  is  no 
local  Act,  and  so  he  could  not  have  been  rated  in 
1867  instead  of  the  occupier.  This  reading  of  the 
section  exempts  boroughs  where  the  owner  was 
not  rated  at  the  passing  of  the  Act  from  its 
operation,  for  otherwise  it  would  practically  dis- 
franchise occupiers.  But  is  the  exception  inde- 
pendent of  the  first  part  of  the  section  ?  If  it  is, 
yet  the  exception  says  that  the  owner  shall  only 
be  rated  where  the  occupier  is  not  separately 
rated.  If  the  owner,  by  the  exception  is  to  be 
rated,  yet  he  is  not  to  be  rated  where  the  occupier 
is  separately  rated.  If  the  rating  is  wrong  the 
parties  may  appeal.  That  was  the  way  in  Stamper 
V.  The  Overseers  oj  Sunderland  (uhi  sup.),  and  the 
revising  barrister  had  no  power  to  try  a  rating 
appeal  [Bkett,  J.— If  it  is  proved  to  him  that  a 
▼hole  class  without  being  entitled  had  been  rated, 
could  he  not  strike  them  off?]  No,  he  cannot  look 
beyond  the  rate  book,  and  I  contend  that  the  7fch 
section  has  no  applicability  in  boroughs  where  the 
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owner  could  not  be  rated  in  1867.     Secondly,  it  is 
said  that  the  name  was   not   on    the  rate   book 
during  the  whole  of  the  electoral  year.     But  if 
sub-sect.  3  of  sect.  2,  and  sect.  61  be  read  together, 
the  meaning  must  be  that  he  is  to  be  .rated  to  and 
pay  those  rates  assessed  during  the  year,  and  this 
is  supported  by  the  4th  sub-section,  saying  :  "And 
shall  pay  all  rates  made  upon  him."     [Seating, 
J. — Must  he  pay  a  rate  made  before,  if  liable  to 
it  on  cominc:  in  ?]    Yes,  he  is  bound  by  the  Act 
to  do  so.    This  Act  is  to  be  construed  with  the 
Reform  Act  of    1832,  the  27th  section  of  which 
has  fuller  words  abridged  in  the  later  Act  into  the 
expression   *'  if  any  ;"    there  it  is  "  rates  made 
during  the  time  of  his  occupancy."     The  section 
in  the  later  Act  is  in  effect  an  incorporation  of  the 
old  Act,  and  I  ask  you  now  to  read  the  statute  so 
as  to  incorporate  the  27th  section  of  the  1832  Act. 
As  to  the  question  whether  he  has  paid  his  share 
of  the  May  rate,  there  being  no  finding  one  way 
or  the  other,  the  court  must  not  assume  that  he 
has  not  paid  it  against  the  claimant,   and  it  is 
proved     that    he    has    paid    the    rates    made 
during     the    year,    viz.,     in    Nov.      1872,     and 
May  1873.     [Honyman,  J. — How  is  he  to  know 
what  part  to  pay  of  a  rate  made  generally  for  the 
house  in  May  if  the  real  first  separate  assessment 
of    his  rooms  is  made  in  November?]     That  is 
merely  a  practical  matter  of  detail  and  arrange- 
ment, and  does  not  affect  the  principle  of    the 
qualification.    On  the  structural  question,  I  would 
refer  the  court  to  the  judgments  of  Bovill,  C.  J., 
and  Keating,  J.,  in  Thompson  v.  Ward,  (uhi  sup.) 
Consider  what  was  the  state  of   the  law  at  the 
time  of   the  passing  of  the  Act.    At  that  time 
Cook  V.  Humher  (uhi  sup,),  had  decided  that  where 
there  was  no  structural  severance,  there  was  ik) 
house  within  the  meaning  of  the  Act.    In  Henrefie 
V.  Booth  (9  L.  T.  Eep.  N.  S.  392  ;  16  G.  B.,  N.  S., 
600),   the  principle    was   discussed,  but  a    very 
subtle  distinction  was  drawn  depending  on  the 
fact  that  the  outer  door  was  dilapidated.    To  get 
rid,  as  I  contend,  of  this  unsatisfactory  state  of 
things,   the  Legislature  said  that   any   part  of  a 
house  separately  occupied,  and  separately  rated, 
should  be  a  house  for  the  purpose  of  the  franchise. 
This  is  doubtless  an  exceptional  piece  ot  legislation, 
because  under  the  old  Act  parts  of  houses  used 
for  commerce,  such   as   shops,  warehouses,  &c., 
were  recognised  as  separate  tenements,  and  gave 
votes.     But  it  is  further  argued  that  the  common 
use   of  passages  comes  within  the  term  "joint 
occupier  "  in  sect.  3.      But  see  the  judgment  of 
Brett,  J.,  in  TJwmpson  v.    Ward  (uhi  sup.)    The 
Act  says,   "any  part  of   a  house  occupied  as  a 
dwelling,"  and  the  conditions  are  fulfilled  here,  for 
there  are  the  two  rooms  so    occupied,    and  the 
passage  and  staircase  are  only  appurtenances,  and 
are  not  occupied  as  a  dwelling.    Then  the  next 
objection  is  that  therd  is  an  outer  door.     Now  to 
these  two  objections  I  say,  first,  that  the  joint 
0($cup&tion  of  the  passage  and  staircase  does  not 
affect  the  right  of  the  claimant  to  vote  because, 
apart  from  these,  there  was  a  separate  occupation 
of  a  dwelling ;  and,  secondly,  that  it  has  been  held 
in  reference  to  chambers  and  flats  that  an  outer 
door  constituted  a  qualification  under  the  old  Act. 
Here  the  claimant  has  an  outer  door  to  each  of  his 
rooms,  and  how  can  the  fact  of  there  being  two  doors 
instead  of  one  make  any  difference  ?  The  points  then 
are  these.     First,  the  appellant  says  that  the  re- 
spondent could  not  be  legally    rated    for    these 
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rooms.  The  answers  are  (l.)>  this  is  a  matter  not 
for  the  revising  barrister,  but  for  an  appeal.  (2.) 
The  7th  section  does  not  apply ;  because,  on  the 
one  hand  the  owner  was  not  rated  and  could  not 
be  in  1867,  there  being  no  Small  Tenements  Act  in 
force  in  the  borough,  and  on  the  other  the  sub-section 
is  inoperative,  because  if  the  owner  can  be  rated  it 
is  only  if  the  whole  house  is  let  out  in  separate 
tenements  and  the  separate  occupiers  are  not 
rated.  Secondly,  then  the  appellant  says  a^in 
that  the  respondent  was  not  rated  for  the  whole 
twelve  months  during  which  he  occupied  in 
the  qualifying  year,  and  that  his  name  was 
not  on  the  rate  book  till  November.  To  this 
I  answer  that  the  rate  made  in  May  was  pro- 
spective, and  lasted  till  a  new  rate  was  made, 
and  that  the  words  of  the  section  are  quite  con- 
sistent with  this  view,  for  they  are  to  all  rates,  if 
any  made,  in  respect  c^  the  premises.  The  effect 
of  holding  otherwise  would  be  to  disfranchise  a 
man  for  the  first  year  of  his  tenancy.  [Beett,  J. 
called  attention  to  Tovmaend  v.  The  Overseers  of 
St,  Marylebone  (25  L.  T.  Rep.  N.  S.  749 ;  L.  Rep. 
7  C.  P.  143).] 

Lopes,  Q.O.  in  reply. — ^The  case  here  does  come 
within  the  7th  section  of  the  Representation  of 
the  People  Act  1867,  for  this  is  an  independent 
provision,  and  does  not  depend  on  the  introduc- 
tory words  in  the  first  part  of  the  section.  That 
this  is  the  correct  view  will  appear  from  the  judg- 
ment of  Montague  Smith,  J.,  in  Stamper  v.  The 
Overseers  of  Sunderland  (uhi  sup.),  and  of  Bovill, 
C.J.,  in  Thompson  v.  Ward  {ubi  sup.).  The  effect 
of  the  provision  is  that  persons  not  separately 
rated  at  the  passing  of  the  Act  cannot  be  rated 
afterwards,  but  that  the  landlord  must  be  rated. 
Sect.  7  applies  to  cases  where  the  Small  Tene- 
ments Acts  was  in  operation  down  to  the  proviso, 
which  is  independent.  For  it  is  clear  that  the 
intention  of  the  Legislature  was  that  the  general 
enactment  in  furtherance  of  the  franchise  should 
not  apply  to  certain  cases.  Then  as  to  the  next 
point — the  payment  of  the  rate  during  the  qua- 
lifying year;  it  is  admitted  that  he  must  pay 
his  quota  of  the  previous  rate,  but  how  is  it  to 
be  ascertained  ?  [Bbett,  J. — Look  at  sect.  30,  as 
to  claiming  to  be  put  upon  the  rate  book.]  The 
case  of  Bvshell  v.  Lucket  (2  0.  B.  Ill)  is  in  point 
as  to  the  meaning  of  rate  made.  But  the  third 
point  is  the  question  of  the  signification  to  be 
attached  to  the  words,  "  separately  rated."  I  say 
they  must  mean  separately  rated  during  the  whole 
of  the  qualifying  year.  !now,  assuming  that  the 
claimant  has  occupied  a  separate  dwelling-house, 
has  that  house  been  separately  rated  within  the 
meaning  of  sect.  3  P  During  part  of  the  year,  as 
I  contend,  the  house  was  not  such  a  house  as  is 
defined  in  the  interpretation  clause.  You  cannot 
take  one  part  of  a  definition  and  reject  the  other. 
How  long  is  the  part  of  the  house  to  be  separately 
rated  ?  Surely  it  must  be  during  the  qualifying 
year ;  any  other  view  would  be  wholly  arbitrary 
and  uncertain,  and  if  this  be  so,  the  claimant  here 
has  not  been  an  oocupier  of  a  dwelling-house  sepa- 
rately occupied  and  separately  rated  during  the 
preceding  twelve  months.  [Denhan,  J. — Do  not 
the  words  mean  separatel  v  rated  only  to  such  rates 
as  may  be  made  in  accordance  with  sub-sect.  3  of 
sect  2  in  the  year  P  Keating,  J.— The  house  is 
not  and  cannot,  strictly  speaking,  be  rated ;  it  is 
the  occupier  in  respect  of  the  house.  Beett,  J. — 
If  the  definition  be  read  into  the  sub-section,  that 


does  not  get  rid  of  the  necessity  of  the  qualifi- 
cation extending  over  the  preceding  twelve 
months.]  Then,  lastly,  can  it  possibly  be  a  sepa- 
rate dwelling  when  you  cannot  get  from  one  part 
to  another  without  using  a  common  passage  and 
staircase.  Cur.  adv.  vtdt 

On    Jan.    31    the   following    juagmentft   were 
delivered : 

HoNYXAN,  J. — Li  this  case,  which  was  an  appeal 
against  the  decision  of  the  Revising  Barrister  for 
the  City  of  Exeter,  I  am  of  opinion  that  the  decision 
is  erroneous,  and  ought  to  be  reversed.  The 
question  turns  on  the  proper  construction  of  sects. 
3  and  61  of  30  &  31  Vict.  c.  102.  It  appears  that 
the  voter  had  been  from  the  31  st  July  1872,  the 
occupier  of  two  rooms  in  a  house,  which  it  was 
found  by  the  barrister  were  not  structurally 
severed  from  the  rest  of  the  house,  such  two 
rooms  being  connected  by  a  staircase  and  passage, 
used  by  the  voter  in  common  with  the  persons 
occupying  the  rest  of  the  house.  The  last  rate 
made  for  the  parish  before  the  commencement  of 
the  electoral  year,  beginning  on  the  31st  July 
1872,  was  made  in  the  month  of  May  1872,  and  in 
this  rate  the  two  rooms  were  not  rated  separately 
from  the  rest  of  the  house.  During  the  electoral 
year,  beginning  3Ist  July  1872,  two  rates  only 
were  made,  viz.,  one  in  November  1872,  and  the 
other  in  May  1873,  and  in  those  the  two  rooms 
were  rated  separately  from  the  rest  of  the  house, 
the  voter  being  rated  for  them;  so  that  in  fact 
there  was  no  separate  rating  of  the  premises  from 
the  31st  July  1872,  to  the  month  of  November  1872. 
It  was  objected  to  the  vote,  among  other  things, 
that  the  qualification  was  insufficient,  because, 
assuming  that  the  two  rooms  constituted  a  dwelling 
house  within  sect.  61  of  the  Act  of  1867,  they  had 
not  been  separately  rated  during  the  whole  of  the 
electoral  year.  The  revising  barrister  was  of 
opinion  that  the  voter  was  duly  qualified,  and 
retained  the  name  on  list.  Before  the  Act  of 
1867  it  had  been  settled  by  the  decisions  that  the 
occupier  of  part  of  a  house  used  not  as  a  counting 
house  but  as  a  dwelling  house,  was  not  entitled  to 
vote,  unless  the  part  of  the  house  was  so  actually 
severed  from  the  rest  of  the  house  as  to  be  a 
house  of  itself:  (see  Cook  v.  Rumher  and  Renreite 
V.  Booth)  (vhi  sup.)  What  then  is  the  effect  of  the 
new  ActP  To  ascertain  this  we  must  look  at 
sect.  8.  This  section  contains  four  sub-sections, 
differently  worded  (see  Gull  v.  Austin,  26  L.  T.  Rep. 
N.  S.  767;  L.  Rep.  7  C.  P.  227),  and  directed  to 
different  subjects.  The  first  relates  to  the  personal 
capacity  of  the  voter ;  the  second  to  the  subject 
matter  of  the  occupation  and  the  length  of  it ;  the 
third  to  the  rating  of  the  voter ;  and  the 
fourth  to  the  payment  of  rates.  The  second 
sub-section  requires  that  the  voter  should,  during 
the  whole  of  the  twelve  months  preceding  the 
31st  July  in  any  vear,  have  been  an  inhabitant 
occupier  of  "a  dwelling  house"  within  the 
borough.  Now  the  61st  section  of  the  Act  says 
that  unless  there  be  something  in  the  context  re- 
pugnant thereto,  the  word  "dwelling  house" 
shall  include  "any  part  of  a  house  occupied  as  a 
separate  dwelling  and  separately  rated  to  the  relief 
of  the  poor."  Now  let  us  read  the  2nd  sub-section 
of  the  3rd  section  as  if  these  words  were  incorpo- 
rated in  it,  so  as  to  see  what  the  Legislature  in- 
tended to  say  should  be  a  sufficient  occupation, 
and  it  will  read,  "  has  been  during  the  wnole  of 
the  twelve  months  preceding  the  31st  July  an  in- 
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liBbitant  occupier  of  any  dwelling  bouse  or  any 
part  of  a  house  occupied  as  a  separate  dwelling 
and  separately  rated  to  the  relief  oi  the  poor."  it 
has  been  argued  that  the  object  of  the  Legislature 
in  the  6lBt  section  was  to  do  away  with  the  dis- 
tinction between  a  part  of  a  house  structurally 
severed  from  the  rest  and  one  not  so  severed,  pro- 
vided it  be  occupied  as  a  separate  dwelling,  and 
probably  this  was  the  intention ;  but  it  must  be 
uome  in  mind  that  the  Legislature  has  further  re- 
quired that  it  should  be  separately  rated,  and  it 
seems  to  me  that  where  the  part  occupied  by  the 
voter  has  not  been  separately  rated  duriog  the 
whole  of  the  electoral  year,  the  voter  has  not  for  the 
whole  twelve  months  occupied  the  thing  described 
by  the  Legislature.  It  is  clear  that  before  the 
Act  of  1867  the  voter  had  no  sufficient  qualifica- 
tion unless  the  rooms  occupied  by  him  had  been 
structurally  severed  during  the  whole  year,  and  it 
seems  to  me  that  if  the  Legislature  intended  to  do 
away  with  the  doctrine  as  to  structural  severance, 
the  intention  was  to  substitute  for  structural 
severance  a  separate  rating  for  the  same  period. 
It  was  contended  on  behalf  of  the  respondent  that 
it  was  impossible  that  part  of  a  house  used  as  a 
separate  dwelling  should  be  separately  rated,  as  a 
bouse  cannot  be  rated,  the  rate  being  imposed  on 
the  occupier,  not  on  the  house ;  but  we  must,  if 
possible,  read  the  Gist  section  so  as  to  give  some 
meaning  to  it,  and  this  I  think  can  only  be  done 
by  readmg  the  words  as  if  they  were,  *'  and  the 
occupiers  of  which  are  separately  rated."  If,  how- 
ever, it  be  true  that  the  part  of  the  house  cannot 
be  separately  rated,  the  result  would,  I  think, 
follow  tbat  the  voter  is  not  in  the  occupation  of  any 
such  thing  as  tbat  specified  by  the  61st  section, 
and  therefore  is  not  the  occupier  of  a  dwelling 
bouse  within  sect.  3,  sub-sect.  2.  It  was  further 
contended  for  the  respondent  that  by  sect.  3,  sub- 
sect.  3,  it  was  only  necessary  that  a  voter  should 
be  separately  rated  to  all  rates  made  during  the 
electoral  year,  and  that  the  61st  section  only 
required  the  separate  rating  of  the  rooms  to  the 
rates  to  which  it  was  necessary  that  the  voter 
should  be  rated  ;  but  I  think  that  so  to  hold  would 
be  to  confound  the  definition  of  the  thing  occupied 
with  the  provision  defining  the  rating  of  the  voter, 
and  that  though  it  may  be  enough  within  sub- 
sect.  3  that  the  voter  should  have  been  rated  to 
all  rates  made  during  the  electoral  year,  it  does 
not  afiect  the  provisions  of  the  second  sub-section, 
as  explained  by  sect.  61,  that  the  premises  should 
have  been  the  subject  of  a  separate  rating  during 
the  whole  electoral  year.  Unless  I  am  right  in 
this  view,  the  consequence  would  follow  that  if  no 
rate  be  made  in  the  borough  within  the  electoral 
year,  so  that  the  voter  himself  need  not  be  rated, 
the  franchise  would  be  acquired  by  the  occupier  of 
part  of  a  house  occupied  as  a  separate  dwelling, 
although  it  had  not  been  separately  rated  at  any 
time  during  the  year.  Nay  more,  supposing  tbat 
the  house  had,  before  the  electoral  year,  been]ointly 
rated  in  the  name  of  the  owner,  and  that  there 
has  been  no  rate  made  during  the  electoral  year, 
so  that  the  rooms  have  never  been  separately 
rated  at  all,  the  franchise  would  be  acquired  with- 
out any  separate  rating,  contrary  to  the  language 
of  sect.  61.  As  I  think  that  on  this  ground  the 
decision  of  the  revising  barrister  is  wrong,  it 
becomes  unnecessary  for  me  to  pronounce  any 
opinion  as  to  whether  the  rooms  in  question  did 
constitute  part  of  a  house  occupied  as  a  separate 


dwelling  within  sect.  61,  or  whether  in  consequence 
of  the  whole  house  being  let  out  as  mentioned  in 
the  case,  we  should  be  compelled  by  the  construe* 
tion  put  upon  sect.  7  by  this  court  in  the  case  of 
Stamper  v.  The  Mayor  of  SunderUmd  {ubi  sup),  to 
bold  that  the  owner  alone  could  be  properly  rated 
for  the  house,  and  consequently  that  the  voter  was 
disqualified  as  not  being  properly  rated. 

Dbnhan,  J. — The  appellant  in  this  case  had  duly 
objected  to  the  name  of  the  respondent  being  re- 
tained on  the  list  of  voters  for  the  city  of  Exeter. 
The  case  stated  by  the  revising  barrister  found  the 
following  facts.  [The  learned  judge  then  read  the 
facts  as  found  in  the  case.]  Upon  this  state  of 
facts  it  was  contended  on  the  part  of  the  objector 
that  the  respondent  was  not  entitled  to  have  his 
name  retained  on  the  list  of  voters ;  first,  because 
the  rooms  occupied  by  him  were  not  structurally 
separate  from  the  rest  of  the  house;  secondly, 
because  the  portion  ot  the  house  occupied  by  the 
respondent  included  the  staircase  and  passages,  and 
the  staircase  and  passages  were  occupied  b}r  him 
jointly  with  the  other  tenants  of  the  house ;  thirdly, 
becauset  until  the  first  rate  made  atter  the  31st 
July  1872,  the  said  rooms  were  not  separately 
rated,  and  therefore  they  did  not  constitute  a 
"  dwelling  house,"  the  occupation  of  which  would 
qualify  the  voter  during  the  part  of  the  electoral 
year  preceding  the  making  of  the  said  rate; 
fourthly,  because,  accordinff  to  the  decision  of 
Stamper  v.  The  Overseers  of  Sunderland  (ubi  sup,), 
and  the  judgment  of  Bovill,  O.J.,  in  Thompson  v. 
Ward  {ubi  sup.),  the  said  rooms  ought  not  to  have 
been  severally  rated,  and  the  rating  of  them  ille- 
gally by  the  overseers  did  not  constitute  them  a 
"  dwelling  house"  within  the  meaning  of  the  Repre- 
sentation of  the  People  Act  1867.  The  revising  bar- 
rister held,  as  far  as  it  was  a  question  of  fact  for  his 
decision,  that  the  said  two  rooms  were  occupied 
by  the  respondent  as  a  separate  dwelling,  and 
were  separately  rated  to  the  relief  of  the  poor,  and 
retained  the  name  of  the  respondent  on  the  list, 
and  the  question  for  the  court  is  whether  his 
name  and  that  of  nineteen  other  persons  similarly 
circumstanced,  ought  to  be  retained  on  the  list. 
Though  the  argument  upon  the  case  involved  the 
consideration  of  more  than  one  statute,  and  of 
several  cases  decided  before  the  passing  of  the 
30  &  31  Vict.  c.  102,  I  am  of  opinion  that  the 
decision  of  the  questions  raised  upon  this  appeal 
depends  entirely  upon  the  construction  to  be 
placed  upon  three  sections  of  that  statute,  and 
that  previous  statutes  and  cases  are  only  im- 
portant so  far  as  they  throw  light  upon  the 
probable  intention  of  the  Legislature  in  passing 
the  enactments  upon  which  the  present  case 
turns.  The  first  section  to  which  our  attention 
was  called  is  sect.  3  of  the  Act  which  enacts  as 
follows :  "  Every  man  shall  in  and  after  the  year 
1868  be  entitled  to  be  registered  as  a  voter^  and, 
when  registered,  to  vote  for  a  member  or  members 
to  serve  in  Parliament  for  a  borough,  who  is  quali- 
fied as  follows ;  that  is  to  say — first,  is  of  full  age, 
and  not  subject  to  any  legal  incapacity ;  and, 
secondly,  is,  on  the  last  day  of  July  in  any  year, 
and  has  during  the  whole  of  the  preceding  tsvelve 
calendar  months,  been  an  inhabitant  occupier,  as 
owner  or  tenant,  of  any  dwelling-house  within  the 
borough  ;  and  has  during  the  time  of  such 
occupation  been  rated  as  an  ordinary  occupier  in 
respect  of  the  premises  so  occupied  by  him  within 
the  borough,  to  all  rates  (if  any)  made  for  the 
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relief  of  the  poor  in  respect  of  such  premises ;  and, 
fourthly,  has,  on  or  before  the  20th  day  of  July  in 
the  same  year,  bond  fide  paid  an  equal  amount  in 
the  pound  to  that  payable  by  other  ordinary  occu- 
piers in  respect  of  all  poor  rates  that  have  become 
payable  by  him  in  respect  of  the  said  premises  up 
to  the  preceding  5th  day  of  Jail. :  Provided  that 
no  man  shall,  under  this  section,  be  entitled 
to  be  registered  as  a  voter  by  reason  of  his 
being  a  joint  occupier  of  any  dwelling-house." 
The  first  part  of  this  section  which  it  is  necessary 
to  discusc  critically  is  sub-sect.  2.  This  sub-section 
is  intended  to  secure,  first,  that  the  voter  shall  be 
the  inhabitant  occupier  as  owner  or  tenant  of  a 
dwelling  house  within  the  borough ;  and  secondly, 
that  his  occupation  should  not  be  one  of  a  few 
weeks'  or  months'  duration,  but  that  it  should 
have  extended  over  the  whole  of  twelve  months, 
ending  on  the  31st  July  in  the  year  of  registration. 
Taking  the  case  of  an  ordinary  dwelling  house 
wholly  and  exclusively  occupied  by  one  person, 
this  is  a  clause  easily  understood  and  applied,  and 
it  is  only  when  the  word  dwelling  house  is  con- 
templated under  different  circumstances  from 
those,  that  any  real  difficulty  arises.  It  must, 
however,  be  here  observed  that  this  sub-section 
relates  wholly  to  the  subject  of  occupation,  first, 
as  to  the  thing  occupied  (the  dwelling  house); 
secondly,  as  to  the  kind  of  occupation  (as  inhabi- 
tant, owner,  or  tenant) ;  and  thirdly,  as  to  the 
kind  of  occupation  (one  whole  year,  &c.),  requisite 
for  the  attainment  of  the  franchise.  It  is  a  sub- 
section wholly  confined  to  the  topic  of  occupation. 
Then  follows  sub- section  3,  which  is  wholly  con- 
fined to  a  second  subject  matter,  or  requisite  of 
the  frauchiHe  in  question,  viz.,  the  rating  of  the 
occupier  who  has  been  already  defined  by  sub- 
sect.  2.  This  sub-section  requires  that  the  above- 
mentioned  occupier  shall,  during  the  time  of  such 
occupation,  have  been  rated  as  an  ordinary  occupier 
in  respect  of  the  premises  so  occupied  by  nim 
within  the  borough  to  all  rates  (if  any)  made  for 
the  relief  of  the  poor  in  respect  of  such  premises. 
A  question  has  been  raised  In  this  case  as  to  the 
extent  and  meaning  of  this  requirement.  In  my 
opinion  it  merely  requires  the  occupier  in  question 
to  have  been  rated  in  respect  of  the  premises 
occupied  by  him  within  sub-sect.  2,  to  all  rates 
made  after  the  31st  July  in  the  year  preceding  the 
year  of  registration,  according  to  the  requirements 
of  sub-sect.  3.  It  was  contended  by  Mr.  Lopes, 
on  the  part  of  the  appellant,  that  this  sub-section 
required  the  rating  of  the  respondent  to  the  last 
rate  made  before  the  commencement  of  the  quali- 
fying year,  but  I  can  find  nothing  in  this  sub- 
section to  warrant  me  in  so  holding,  and  so  to 
hold  would,  in  my  opinibn,  be  inconsistent  with 
several  cases  decided  upon  this  sub-section,  in 
all  of  which  the  question  has  been  whether 
the  voter  was  rated  to  all  rates  made  during 
the  year,  and  not  extended  to  an  inquiry 
as  to  rates  made  even  in  part,  before  the  com- 
mencement of  the  year :  (See  Jones  v.  Bubb 
(19  L.  T.  Eep.  N.  S.  483;  L.  Rep.  4  C.  P.  468); 
Ainsworth  v.  Creehe  (19  L.  T.  Rep.  N.  S.  824),  and 
Cull  V.  Aiisthi  (nhi  stip.),  see  also  Clark  v.  Brown 
(L.  Rep.  4  C.  P.  600),  which  decided  under  a 
different  enactment,  but  in  almost  identical  words, 
that  where  no  poor  rate  was  made  within  the  time 
mentioned  in  the  Act,  the  franchise  was  acquired 
by  the  voter.  The  third  head  of  qualification 
beyond    occupation    for    twelve    months   of   the 


qualifying  tenement  and  being  rated  to  rates  made 
,  during  those  twelve  months,  is  that  contained  in 
sub- sect.  4,  viz.,  **  Has  on  or  before  the  20th  July 
in  the  same  year  bond  fide  paid  an  equal  amount 
in  the  pound  to  that  payable  by  other  ordinary 
occupiers  in  respect  oi  all  poor  rates  that  have 
become  payable  by  him  in  respect  of  the  pre- 
mises up  to  the  preceding  5th  Jan."  .The  words 
of  this  sub-section  have  received  judicial  construc- 
tion. In  the  case  of  Abel  v.  Lee  (23  L.  T.  Rep. 
N.  8.  844 ;  L.  Rep.  6  0.  P.  365)  it  was  held  that  the 
words  "  all  poor  rates  payable  by  him  "  were  not 
restricted  to  all  poor  rates  made  during  the  quali- 
fying period,  but  included  a  rate  made  in  June 
previous  to  the  commencement  of  the  qualifying 
year  in  which  the  voter  was  rated ;  and  the  excusal 
of  such  rate  was  not  equivalent  to  payment,  and  I 
think  it  must  be  inferred  that  even  if  he  had  not 
been  separately  rated  to  that  rate,  but  by  virtue  of 
some  statute  had  been  liable  to  pay  it,  though 
originally  made  npon  others,  the  same  result  would 
have  followed.  The  sub-section  was  again  under 
consideration  in  the  case  of  Cull  v.  Austin  (ubi 
awp.)  There  a  rate  in  which  the  voter  was  rated 
was  made  on  the  2nd  Feb.  and  was  then  payable 
by  him.  He  had  afterwards,  without  any  applica- 
tion of  his  own,  been  excused  by  order  of  justices 
from  the  payment  of  this  rate.  It  was  again  held 
that  this  excusal  was  not  equivalent  to  payment, 
and  that  the  rate  in  question  being  one  made 
between  the  5th  Jan.  of  the  year  preceding  the 
qualifying  year,  and  the  5th  Jan.  of  the  qualify- 
ing year,  and  up  to  that  time  payable  by  the 
claimant,  no  vote  was  gained.  These  decisions 
seem  to  me  to  apply  only  to  the  case  of  a  person 
who  has  either  been  himself  rated  to  some  rate 
payable  by  him  during  the  prescribed  period,  or  to 
the  case  of  a  person  from  whom  a  rate  has  become 
payable  by  virtue  of  some  statutory  or  other  obli- 
gation by  reason  of  his  occupation  of  the  premises 
(though  he  may  not  be  named  in  the  rate) 
upon  the  neglect  or  default  of  some  one  else  to 
pay;  and  not  to  include  the  case  of  a  rate 
made  upon  others  and  already  paid.  I  can 
find  nothing  in  the  statutes  requiring  the  voter 
to  get  his  name  placed  upon  the  rate  book 
in  respect  of  rates  made  upon  other  persons  before 
the  commencement  of  the  qualifying  year,  and 
paid  by  them.  Before  stating  my  opinion  upon 
the  more  important  and  difficult  question  in  this 
case,  it  will  be  well  to  dispose  of  the  objections 
raised  to  the  vote  in  respect  of  non-compliance 
with  sub-sects.  3  and  4  of  sect.  3.  The  facts  have 
been  already  stated,  and  first,  as  to  sub-sect.  3,  It 
was  contended  that  the  voter  had  not  been  rated 
to  all  rates  made  for  the  relief  of  the  poor  during 
the  qualifying  period,  because,  in  a  rate  which  had 
been  made  in  the  month  of  May  1872,  which  was 
the  last  rate  made  before  the  commencement  of 
the  qualifying  year,  the  rooms  were  not  rated 
separately  from  the  rest  of  the  house,  and  that  a 
rate  so  made  remained  a  rate  made  in  respect  of 
the  premises  during  part  of  the  qualifying  year, 
and  being  made  in  respect  of  the  qualifying 
premises  was  a  rate  to  which  the  respondent  ought 
to  have  been  rated.  I  can  find  no  authority  for 
holding  that  upon  the  true  construction  of  this 
section  there  is  any  necessity  for  the  rating  of  the 
voter  to  any  rates  except  those  made  durmg  the 
year.  The  cases  cited  above  seem  to  me  to  dis- 
pose of  this  objection  so  far  as  sub-sect.  3  is  con- 
cerned.   I  will,  therefore,  pass  on  to  the  objection 
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raised  upon  sub-sect.  4.  It  was  argued  for  the 
appellant  that  assuming  the  rate  of  May  1872  was 
not  made  during  the  qualifying  year,  still  it  was 
payable  by  the  respondent  and  not  paid  by  him  to 
the  extent  and  in  tne  manner  provided  for  by  sub- 
sect.  4.  But  it  does  not  appear  from  the  case  that 
this  objection  was  raised  u^  this  shape  before  the 
revising  barrister,  and  no  facts  are  stated  from 
which  it  can  be  inferred  that  if  this  rate  was  in 
any  sense  a  rate  payable  by  the  respondent  in 
respect  of  the  premises,  it  remained  unpaid  during 
any  part  of  the  qualifying  year  either  by  him  or 
any  body.  It  may,  consistently  with  the  facts  of 
the  case,  have  been  fully  paid  by  him  or  the 
owner,  or  anyone,  before  the  20th  July  1872.  I 
think,  therefore,  that  assuming  the  respondent  to 
have  occupied  a  "  dwelling  house "  within  the 
meaning  of  sub-sect.  2  of  clause  3,  there  is 
no  ground  for  saying  that  he  does  not  bring 
himself  within  both  of  the  sub-sects.  3  and  4. 
I  come  now  to  the  main  question  discussed  in  the 
case.  It  was  contended  for  the  appellant  that  the 
respondent  was  not  entitled  to  the  vote,  because 
he  did  not  fall  within  the  description  of  sub-s^ct.  2, 
as  a  person  who  "  was  on  the  last  day  of  July  1873, 
and  had  during  the  whole  of  the  preceding  twelve 
calendar  months,  been  an  inhabitant  occupier  as 
owner  or  tenant  of  a  "  dwelling  house  "  within  the 
borough.  This  objection  was,  in  fact,  a  series  of 
objections,  some  of  them  raising  very  difficult  and 
important  questions.  In  order  to  state  these  pro- 
perly it  is  necessary  to  refer  to  sect.  61  of  the  Act 
upon  which  the  respondent  and  the  appellant  both 
relied,  and  which  enacts  that  the  wora  "  dwelling 
house  shall  include  any  part  of  a  house  occupied 
as  a  separate  dwelling,  and  separately  rated  to  the 
relief  of  the  poor."  It  is  also  necessary  to  bear  in 
mind  the  proviso  at  the  end  of  sect.  3,  which  pro- 
vides "that  no  man  shall  under  this  section  be 
entitled  to  be  registered  or  to  vote  by  reason  of  his 
being  a  joint  occupier  of  any  dwelling  house." 
The  appellant  contended  that  the  respondent  did 
nob,  under  the  circumstances  of  the  case,  occupy  a 
dwelling  house,  that  the  premises  occupied  by 
him  not  being  structurally  severed  from  the  house 
of  which  they  formed  part.  Cook  v.  Humber  (ubi 
sup.)  applied.  That  if  resort  was  had  to  sect.  61, 
still  the  words  of  that  section  *' as  a  separate  dwell- 
ing "  were  not  complied  with.  That  even  if  the 
rooms  occupied  by  the  respondent  could  be  con- 
sidered a  separate  dwelling  within  sect.  61,  they 
were  not  a  separate  dwelling  which  had  been 
separately  rated  to  the  relief  of  the  poor  during  the 
whole  Qualifyijig  year,  and  therefore  sub-sect.  2 
had  not  been  complied  with.  That  the  oocupation 
of  the  respondent  was  a  joint  occupation  of  a 
dwelling  house,  and  therefore  within  the  proviso 
of  sect.  3.  That  the  respondent  occupied  as  a 
lodger,  and  not  as  owner  or  tenant ;  and  that  the 

f)remis>C8  in  question  were  part  of  a  house  wholly 
et  out  in  lodgings,  and  therefore  not  properly  the 
subject  of  a  separate  rateability  of  the  occupiers  of 
sach  lodgings  or  apartments,  but  such  as  the 
owner  ought  to  be  rated  for  within  the  decision  of 
Stamper  V.  Ths  Overseers  of  Sunderland  (ubi  sup.). 
Mr.  Lopes,  in  his  argument  for  the  appellant, 
relied  mainly  upon  the  decision  of  Willes  and 
Brett,  J  J.  in  the  case  of  Thompson  v.  Ward  (ubi  sup.), 
but  inasmuch  as  the  court  was  there  equally  divided 
upon  the  question  raised,  it  becomes  necessary  to 
consider  the  case  as  one  of  the  first  impression, 
and  to  look  to  the  reasons  given  on  both  sides  in 


the  different  judgments  in  that  case  rather  than 
to  the  result  of  it,  which  was  merely  an  affirm- 
ance of  the  rejection  of  the  vote  by  the  revising 
barrister.    In  the  present  case  the  revising  bar- 
rister has  allowed  the  vote,  and  I  do  not  think  that 
it  would  be  reasonable  to  complain  of  that  course 
having  been  taken  under  the  circumstances.     The 
facts  in  Thompson  v.   Ward  (ubi  sup.)  were  ex- 
tremely similar  to  those  in  the  present  case,  but  not 
identical.    The  existence  of  an  ashpit  and  a  privy, 
and  other  conveniences  used  in  common  by  the 
occupiers  of  the  rooms  inhabited,  appears  to  have 
been  a  material  consideration    in   inducing   one 
member  of  the  court  to  hold  that  the  room  occu- 
pied by  the  claimant  was  not  the  whole  subject 
matter  of  occupation,  and  that  therefore  there  was 
a  joint  and  not  a  separate  occupation  in  that  case. 
In  the  present  case,  however,  it  appears  clear  that 
only  part  of  the  house  in  respect  of  which  the 
respondent  was  rated  as  for  a  "  dwelling-house" 
was  the  two  rooms  in  which  he  dwelt,  and  the 
question  is  therefore  much  more  distinctly  raised 
whether  those  two  rooms  could  or  could  not  con- 
stitute a  **  dwelling-house"  for  which  a  vote  cculd- 
be  acquired.    I  am  of  opinion  that  they  could,  and 
that,  it  having  been  found  by  the  revising  barrister, 
so  far  as  it  was  a  question  of  fact  for  him,  that  they 
did,  there  is  no  ground  for  holding  the  contrary. 
For  the  purpose  of  the  present  case,  I  think  it  may 
be  conceded  that  the  occupation  of  the  rooms  in 
question  would  not  have  conferred  a  vote,  though 
all  other  requisites  existed,  as  being  the  occupa- 
tion of  a  "house"  within  the  meaning  of  sect.  27 
of  2  Will.  4,  but  in  considering  the  meaning  of 
sects.  3  and  61  of  the  30  &  31  Vict.  c.  102,  I  think 
it  must  be  borne  in  mind  that  extremely  difficult 
questions  had  arisen  as  to  what  does  constitute  a 
house,  which  would  make  it  peculiarly  desirable 
for  the  Legislature  to  adopt  some  definition  which 
would  prevent  the  recurrence  of  similar  difficulty, 
when  the  franchise  was  to  be  conferred  for  the  first 
time  in  respect  of  the  occupation  of  a  "  dwelling- 
house,"  independently  of  its  value.     It  was,  as  it 
seems  to  me,  entirely  with  the  view  of  preventing 
similar  questions  to   those  which  have  arisen  in 
Gooh  V.  Humber  (ubi  sup.),  and  other  cases,  that 
the  Legislature  introduced  into  the  Act  of  1867, 
the  61st  clause,  so  far  as  it  relates  to  the  word 
"  dwelling-house."     The  effect  of  Cook  v.  Humber 
cannot  be  better  stated  than  in  the  words  of  Brett, 
J.,  in  Piercij  v.  McLean  (22  L.  T.  Rep.  N.S.  213  ;  L. 
Rep.  5  C.  P.  269),  "  All  that  Cook  v.  Humber  de- 
cides is  that  the  occupation  of  part  of  a  house  not 
structurally  severed  from  the  rest  confers  no  vote, 
because    house,  in  sect.  37  of   2  Will.  4,   c.  4.5, 
means  a  whole  house."    But  in  deciding  what  was 
a  whole  house,  questions  of  great  doubt  and  diffi- 
culty arose:  (see  Henrette  v.  Booth,  ubi  sup.)    After 
the  most  careful  study  of  all  the  arguments  used 
in  that  case  and  in  the  present,  and  of  the  very 
elaborate  judgments  in  that  case,  I  have  come  to 
the  conclusion  that  the  law  and  its  application  to 
that  case  as  well  as  to  this  (and  even  a  fortiori  to 
this)  cannot  be  more  correctly  stated  than  in  the 
following  passage  from  the  judgment  of  Bovill, 
0.  J.,  in   TfLompson  v.  Ward   (ubi  sup.) :     "  Upon 
that  ouestion  it  seems  to  me  that  the  Legislature 
intenaed  to  make  '  any  part  of  a  house  *  as  dis- 
tinguished from  a  whole  house  (in  the  sense  in 
which    the    term    *  house  *  had   been  previously 
interpreted  by  the  courts)  a  sufficient  subject  of 
occupation,  provided  it  was  occupied  for  the  pur- 
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pose  of  a  dwelling,  and  as  a  separate  dwelling  in 
the  sense  of  the  occupation  not    being  a  3oint 
occupation  with  others  of  that  particular  part  of 
the  house,  and  provided  there  was  a  wholly  inde- 
pendent occupation  as  distinguished  from  that  of 
^  mere  lodger,  and  the  part  of  the  house  was 
separately    rated.      The    room    of     the    present 
claimant  was  part  of  a  house,  and  the  nature  of 
his  occupation  in  this  case  seems  to  me  to  fulfil 
the  other  conditions  ;  and,  it  being  found  that  he 
was  separately  rated,  I  am  of  opinion  that  he 
must,  for  the  purposes  of  this  appeal,  be  con- 
sidered the  occupier  of  a  dwelling  house,  and  that 
his  premises  must  be  considered  a  dwelling  house 
within  the  meaning  of  the  Act  of  Parliament/' 
This  view  of  the  matter  disposes  of  several  of  the 
specific  objections  raised  upon  the  construction  of 
sects.  3  and  61.      The  objection  founded  upon  the 
proviso  at  the  end  of  sect.  3  fails  because  the 
dwelling  house  here  being  the  two  rooms  which 
the  respondent  solely  occupies  as  a  separate  dwel- 
ling, there  is  no  ioint  occupation  in  respect  to  this 
dwelling-house,  by  reason  of  his  joint  occupation 
of  something  else,  namely,  the  staircase  ana  pas- 
sages.   The  objection  founded  upon  the  want  of 
structural  severance  also  fails,  because,  according 
to  the  view  of  Bovill,  0.  J.,  which  I  adopt,  it  is  not 
essential,  provided  there  be  a  separate  dwAlling, 
separately,  and  not  jointly,  occupied.    The  objec- 
tions founded  upon  the  argument  that  the  occu- 
pation was  that  of  a  lodger  and  not  of  a  tenant, 
also  fail  if  the  words  of  the  sects.  3  and  61  are 
large  enough,  as  I  think  they  are,  to  include  the 
case    and    to    confer    the    U'ancbise    upon     the 
respondent.    A  more  formidable    argument    re- 
mains.     It  was   contended    by  the    respondent 
that    sect.    61     itself,    in    defining    the    cases 
in  which  a  part  of  a  house  shall  be  included  in  the 
word  "  dwelling-house,"  adds  a  limitation  which 
is  fatal  to  the  respondent's  case ;  for,  that  it  must 
be  '*  a  part  of  a  house   separately  rated   to  the 
relief  of  the  poor,"  and  that  "  if  this  limitation  be 
read  in  as  it  was  contended  it  ought  to  be  when 
applying  sect.  3,  sub-sect.  2,  to  the  case  of  part  of  a 
house,  it  becomes  clear  that  the  "  part  of  a  house" 
which  is  to  qualify  as  a  dwelling  house,  must  not 
only  have  been  occupied  separately  as  a  separate 
dwelling  for  the  whole  qualifying  year,  but  must 
during  that  time  have  been  separately  rated,  and 
that  inasmuch  as  the  premises  in  question  in  this 
case  have  been  separately  rated  for  the  first  time 
in  Nov.  1872;  they  did  not  come  within  the  word 
"  dwelling  house    by  virtue  of  sect.  61,  but,  on 
the  contrary,  were  excluded  by  that  very  section. 
I  must  own  that  I  was  at  first  much  struck  by 
this  argument,  but  on  full  consideration  I  think 
it  is  unsound.     The  words  relied  upon  in  sect.  61, 
it  must  be  observed,  are  not  strictly  in  an  interpre- 
tation clause,  but  in  a  clause  intended  to  include  a 
j>articular  subject-matter  of  occupation  (a  part  of 
a  house)  under  a  word  which  might  not  otherwise, 
and  often  would  not  have  been  thought  to  include  it. 
The  clause  does  not  say  that "  dwelhng  house"  shall 
mean  "  part  of  a  house"  wherever  it  is  used  in  the 
Act,  but   that  it  shall  include  it  if  occupied  as  a 
separate  dwellmg,  and  if  separately  rated.    Under 
these  circumstances,  I  do  not  think  that  the  mode 
suggested  of  reading  the  two  clauses,  sect.  3  sub- 
ject. 2  and  sect.  61  together, would  have  the  effect  of 
putting  the  two  enactments  together  so  as  to  do 
wliat  the  Legislature  intended.  Sub-sect.  2  contem- 
plutis  an  occupation  of  the  qualifying  tenement  for 


twelve  months  as  a  sine  qud  non  of  the  franchise 
for   a  dwelling  house  ;    but   sub-sect.  3,  as   has 
been  already  explained,  does  not  absolutely  re- 
quire a  separate  rating  during  the  whole  twelve 
months,  but  only  a  ratme  to  all  rates  made  within 
the  twelve  months ;  and  I  think  that  the  words  of 
sect.  61  are  amply  satisfied  where  the  "  part  of  a 
house"    in    respect    of   which    the    franchise    is 
claimed  has  during  the  whole  twelve  months  been 
occupied  ab  a  separate  dwelling,  and  is  during 
that  period  separately  rated — or,  more  properly 
speaking,  separately  named  in  the  rate  as  the 
subject-matter  in  respect  of  which  its  occupier  is 
separately  rated — to  all  rates  made  during  the 
qualifying  year  as   is    required  in  the   case    of 
"  dwelling  houses"  of  any   other  kind.    I  think 
that  the  intention  of  the  Legislature  was  in  the 
language  used   in  sect.  61   merely  to  apply   the 
word  "  dwelling  house  "  in   sect.   3    to  the  case 
of  a  "  part  of  a  house"  where  occupied  as  a  sepa- 
rate dwelling,  and  where  separately  rated  as  other 
dwelling  houses  are  required  to  be  rated  for  the 
purposes  of  the  franchise,  i.e.,  to  all  rates  made 
during  the   qualifying  year.     One  further  point 
was  made  by  the  appellant.    It  was  said  that  the 
rooms  occupied  by  the  respondent  were  such  that, 
according  to  the  authority  of  Stamper  v.  The  Over' 
seers  of  Sunderland  (uhi  swp.),  the  owner  ought  to 
have  been  rated  instead  of  the  occupier.    I  greatly 
donbt  whether  this  point  was  really  open  to  the 
appellant.    The  respondent  was,  in  fact,  rated  in 
respect  of  the  rooms  in  question ;    and  I  think 
very   great    inconvenience   would    result    if    the 
revising  barrister  were  to  take  upon  himself  in 
such  cases — there  being  no  appeal  against  the  rate 
— to  decide  whether  the  claimant   was  properly 
rated  or  not ;  but  I  da  not  think  that  the  case  of 
Stamper  v.  The  Overseers  of  Sunderland  applies. 
In  that  case  each  occupier  occupied  one  room  only. 
The  case  found  that  a  water-closet  and  other  con- 
veniences were  used  in  common  by  the  occupiers 
of  the  house,  and  the  court  drew  the  conclusion 
that  the  exception  in  sect.  7  of  the  Act  applied, 
for  that  the  house  was  wholly  let  out  as  apart- 
ments or  lodgings,  not  separately  rated,  and  there- 
fore that  the  owner  and  not  the  occupier  ought  to 
be  rated.     In  the  present  case  the  revising  bar- 
rister has  found,  and  that  upon  facts  upon  which 
I  think  he  might  reasonably  find,  that  the  rooms 
occupied  were  occupied  as  a  separate  dwelling, 
and  he  states  that  the  overseers  have  separately 
rated  the  occupiers  of  parts  of  houses  in  respect 
of  the  parts  occupied  by  them,  except  when  such 
persons  occupied  only  as  lodgers,*  from  which  I 
think  it  must  clearly  be  inferred  that  the  revising 
barrister,  so  far  as  it  was  a  question  of  fact   for 
him,  was  of  opinion  that  the  present  respondent 
was  not  occupying  as  a  lodger.     I  think,  therefore, 
that  the  objection  taken  under  sect.  7  of  the  Act 
fails,  and  that  sub-sect.  3  of  that  section  applies, 
and  the  occupier  was  there  properly  rated.     For 
these  reasons  I  am  of  opinion  that  the  revising 
barrister  was  right  in  retaining  the  votes  objected 
to,  and  that  our  judgment  ought  to  be  for  the 
respondent. 

Brett,  J. — I  am  sorry  that  I  have  not  been  able 
to  prepare  a  written  judgment  in  this  case.  The 
first  material  fact  is  that  at  the  time  of  the 
passing  of  the  Representation  of  the  People  Act 
1867,  there  was  no  Act  in  force  in  the  city  of 
Exeter,  authorising  the  rating  of  owners  instead 
of  occupiers.     The  claimant  in  this  case  is  stated 
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to  lutve  occupied  part  of  a  house,  and  there  is, 
therefore,  a  conclusive  finding  that  the  whole 
building  was  what  is  called  a  house,  and  the 
claimant  therefore  occupied  part  of  a  house  in  the 
manner  described,  which  was  this:  He  and  his 
family  occupied  two  rooms,  eating,  sleeping,  and 
cooking  in  them,  which  is  no  doubt  what  the 
revising  barrister  means  by  "living  entirely  in 
the  room8«  This  cannot  mean  that  they  used  no 
other  part  of  the  house,  because  they  must  have 
used  the  passages  and  staircase  which  were  out- 
side the  rooms  and  between  them  and  the  street ; 
these  they  in  reality  did  use  in  common  with  the 
other  tenants.  It  is  found  that  the  landlord  did 
not  live  there,  or  have  control  of  the  house,  or  of 
the  rooms  or  any  of  them,  for  the  rest  of  the 
house  was  let  similarly  in  separate  sets  of  apart- 
ments and  to  various  tenants.  Two  rates  for  the 
relief  of  the  poor  were  made  in  the  city  of  Exeter 
in  the  twelve  months  preceding  the  month  of  July 
1873,  one  in  Nov.  1872,  and  the  other  in  May 
1873.  In  both  these  rates  the  rooms  of  the 
claimant  were  rated  separately,  and  the  claimani 
was  rated  in  respect  of  them.  There  was  a  pre- 
ceding rate  made  in  May  1872,  in  which  the 
claimant  was  not  nor  were  his  rooms  separately 
rated.  So  far  as  we  can  gather,  then,  at  that  time 
the  whole  house  was  rated,  one  name  only  being 
used,  the  rest  of  the  tenants  being  designated  as 
"and  oDhers."  Notwithstanding  the  case  of 
Thotnpson  v.  Ward  (ubi  sup.),  which,  on  similar 
facts  was  decided  against  the  franchise,  the  re- 
vising barrister  held  here  in  favour  of  it,  and 
allowed  the  vote.  The  first  point  is  whether  the 
occupiers  could  legally  have  been  separately  rated. 
In  point  of  fact  they  were  so  rated  m  the  last  two 
rates,  and  so  it  is  argued  that  the  revising  barrister 
cannot  look  beyond  the  rate,  and  that  if  the  over- 
seers do  rate  the  occupiers  separately  the  persons 
80  rated  acquire  a  qualification,  if  the  rate  be  not 
appealed  against,  whether  they  could  legally  be 
rai«d  or  not.  This  is  the  first  time  I  have  heard 
of  such  a  proposition  being  maintained.  If  it  were 
admitted,  it  would  put  into  the  hands  of  overseers 
a  great  power,  and  make  them  the  j  udges  of  a 
man's  status  and  his  legal  qualification,  and  prac- 
tically put  the  register  at  their  mercy.  But 
this  cannot  be  so,  and  we  must  look  behind 
the  rate,  and  the  revising  barrister  must  look 
behind  the  rate,  and  determine  whether  the  occu- 
piers here  could  be  legally  separately  rated  or 
uut.  The  answer  to  this  question  depends  on  the 
Bepresentation  of  the  People  Act  1867.  The 
cuion  of  construction,  in  my  opinion,  is  that 
laid  down  in  the  judgment  in  Cml  v.  Austin  (uhi 
8up.),  and  is  as  follows :  "  The  governing  rule 
with  regard  to  the  construction  of  all  statutes  by 
a  court  of  law  administering  the  law,  is  that  the 
court  is  bound  to  construe  them  as  nearly  as  pos- 
sible according  to  the  ordinary  received  meaning 
of  the  words,  and  ordinary  grammatical  construc- 
tion of  the  phrases  and  sentences  used  in  them. 
The  court  ought  not  in  any  case  to  depart  from  such 
ordinary  sense  and  ordinary  grammatical  con- 
struction, unless  an  interpretation  according  to 
both  or  either  appears  by  the  context  to  be  con- 
trary to  the  manifest  intention  of  the  Legislature. 
It  would  seem  that  this  rule  should,  if  possible,  be 
more  strictly  adhered  to  with  regard  to  the  vari- 
ous clauses  of  the  statutes  under  discussion  than 
with  regard  to  any  other,  because  it  must  be  mani- 
^t  to  any  court  in  this  country  that  a  statute. 


dealing  with  the  matter  with  which  this  statute 
deals,  must  have  been  discussed  and  settled  in 
almost  every  clause  by  persons  having  different 
views  of  tho  most  earnest  kind,  and  that  the  best 
way  for  the  court  to  hold  a  strictly  even  balance  is 
to  follow,  as  nearly  as  possible,  the  words  used  in 
each  clause  of  every  section  of  the  Act."  This  was 
concurred  in  by  two  eminent  judges,  Willes  and 
Keating,  J  J.  But  then,  it  is  said,  that  by  construing 
the  section  in  this  case,  according  to  the  ordinary  re- 
ceived meaning  of  the  words,  and  ordinary  gram- 
matical construction  of  the  phrases  and  sentences, 
an  absurdity,  will  arise.  But  Willes,  J.,  dealt  with 
this  matter  in  his  judgment  in  Abel  v.  Lee  [ubi 
sup.),  and  again  I  adopt  his  view.  He  said  :  "  No 
doubt  the  general  rule  is  that  the  language  of  an 
Act  of  Parliament  is  to  be  read  according  to  its 
ordinary  grammatical  construction,  unless  so  read- 
ing it  would  entail  some  absurdity,  repugnancy,  or 
injustice.  One  recognises  that  rule  where  the 
repugnancy  arises  between  the  words  of  the  sec- 
tion to  be  construed  and  those  of  some  other  sec- 
tion in  the  same  Act,  or  in  some  other  Act  which 
is  in  pari  tnaterid  with  it.  But  I  utterly  repudiate 
the  notion  that  it  is  competent  to  a  judge  to  modify 
the  language  of  an  Act  of  Parliament  in  order  to 
bring  it  into  accordance  with  the  views  of  what  is 
right  or  reasonable."  I  also  venture  again  to  state 
what  I  think  to  be  one  of  the  greatest  duties  of 
this  court  in  sitting  to  interpret  these  statutes. 
The  personality  of  the  court  must  vary,  but  the 
action  of  the  court  will  be  much  injured  unless  the 
judges  determine  to  follow  loyally  the  previous 
decisions  of  the  court.  Before  1867  there  were 
two  distinct  sets  of  circumstances  in  Parlia- 
mentary boroughs;  there  were  boroughs  in  which 
there  were  statutes  in  force  wherebv  owners 
could  be  rated  instead  of  occupiers,  and  tnere  were 
other  boroughs  where  no  such  statutes  existed. 
In  the  first  the  owners  might  be  rated  if  they 
occupied,  though  the  others  occupied  also,  or  if 
the  house  was  let  out  in  separate  dwellings, 
then,  according  to  the  authority  of  Stamper  v.  Tlie 
Overseer's  of  Sunderland  {ubi  sup.),  the  separate 
occupiers  might  be  separately  rated  under  the 
statute  of  Elizabeth.  In  the  boroughs  where  no 
Small  Tenements  Acts  were  in  force,  the  owners, 
if  they  occupied,  might  be  rated  to  the  full  rate 
paid  by  others,  and  so  also  might  the  occupiers, 
and  they  might  be  rated  jointly  or  separately  ;  but 
again,  if  the  Small  Tenements  or  any  local  Act 
applied,  the  owner  might  be  rated  instead  of  the 
occupier,  in  which  case  he  paid  a  composition  rate, 
which  was  less  than  the  full  rate.  This  being  the 
state  of  things  up  to  1867,  sect.  7  of  30  &  31  Vict, 
c.  102,  the  Bepresentation  of  the  People  Act,  was 
passed.  In  Stamper  v.  The  Overseers  of  Sunder- 
land {ubi  sup.)  a  particular  interpretation  was  put 
on  that  section.  It  is  true  that  the  appeal  there 
was  from  a  rate,  but  the  question  was  in  reality 
raised  as  a  question  of  the  Parliamentary  franchise, 
and  so  we  must  loyally  follow  that  decision,  and 
we  cannot  disregard  it  because  it  is  not  in  form  a 
case  decided  upon  an  appeal  from  the  court  of  a 
revising  barrister.  The  real  decision  was  that  the 
latter  part  of  seot  7  was  to  be  taken  as  an  excep- 
tion, withdrawing  from  the  section  that  which 
would  otherwise  be  in  it.  The  7th  section  contains 
both  a  positive  and  a  negative  enactment,  first  the 
negative,  "  where  the  owner  is  rated  at  the  time  of 
the  passing  of  this  Act  to  the  poor-rate  in  respect 
of  a  dwelling-house  or  other  tenement  situate  m  a 
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parish  wholly  or  partly  in  a  borough  instead  of 
the  occupier,  his  liability  to  be  rated  in  any  future 
rate  shall  cease ;  "  and  then  the  affirmative,  "  and 
the  following  enactment  shall  take  e£Pect  with 
respect  to  rating  in  all  boroughs,"  that  is  in  Par- 
liamentary boroughs.  Now  unless  the  enactment 
would  apply,  the  exception  would  not  apply. 
Hence  the  7th  section  will  not  apply  to  any 
borough  in  which  no  Small  Tenement  Act  was 
subsisting  at  the  time  of  the  passing  of  the  Bepre- 
sentation  of  the  People  Act  1867,  by  which  the 
owner  could  be  rated  instead  of  the  occupier,  and 
consequently  the  exception  in  the  latter  part  of 
the  section  does  not  affect  the  case.  I  think  that 
the  decision  in  Stamper  v.  The  Overseers  of  Sunder- 
land (uhi  sup.)  is  right,  but  I  should,  under  any 
circumstances,  have  held  on  this  point  in  obedience 
to  it.  Hence  it  follows  as  a  necessary  result  from  this 
view  tbat  sect.  7  does  not  apply  to  this  case  nor  does 
Stamper  v.  The  Overseers  of  Sunderland  (uhi  sup,). 
decide  that  the  occupiers  of  these  rooms  could  legally 
be  separately  rated.  The  second  point  is,  assuming 
the  occupation  to  be  sufficiently  separate  to  entitle 
the  occupiers  to  be  separately  rated,  has  the  occupa- 
tion in  respect  of  rating  sufficiently  fulfilled  the 
requirements  of  sect.  61  ?  We  must  look  at  sect. 
3,  and  the  sub-sections,  and  in  sub-section  2  the 
words  are,  **  Is  on  the  last  day  of  July  in  any  year, 
and  has  during  the  whole  of  the  preceding  twelve 
calendar  months,  been  an  inhabitant  occupier  as 
owner  or  tenant  of  any  dwelling  house  within  the 
borough."  The  occupation  tberefore  of  the 
dwelling  house  must  have  existed  through  the 
whole  year.  Now  sub-section  3  is  "  Has  during 
the  time  of  such  occupation  been  rated  as  an 
ordinary  occupier  in  respect  of  the  premises  so 
occupied  by  him  within  the  borough,  to  all  rates 
(if  any)  made  for  the  relief  of  tbe  poor  in  respect 
of  such  premises,"  and  an  interpretation  has  been 
put  on  this  sub-section  from  the  cases  of  Cull  v. 
Austin,  Abel  v.  Lee,  and  Jones  v.  Bubh  {uhi  sup.) 
It  is  evident  that  the  court  held  there  that  the 
claimaiit  need  not  be  rated  to  rates  made  within  the 
qualifying  year.  Then  arises  the  question,  When 
can  a  rate  be  said  to  be  made  P  Let  us  see  what 
the  cases  say  which  bear  upon  the  point.  A  rate 
made  before  the  year  but  allowed  by  the  magis- 
trates during  tbe  year,  was  held  not  to  have  been  ; 
made  in  the  year.  So  in  Abel  v.  Lee  (uhi  sup.) 
the  court  held  the  4th  sub-section  to  be  different 
from  the  3rd  sub-section,  and  tbat  the  claimant 
was  bound  to  pay  all  rates  payable  by  him.  In 
Cull  V.  Austin,  (uhi  sup.)  the  claimant  had  been 
rated  to  rates  made  before  and  during  the  qualify- 
ing year,  and  he  had  paid  all  made  during  the  year. 
Four  or  five  years  previously,  however,  he  had  not 
paid  one  rate  which  was  payable  by  him,  and  had 
been  duly  demanded,  but  the  reason  was  that  he 
had  been  excused  the  payment  of  it  by  the 
magistrates.  The  court  the  e  held  that  it  was 
only  a  certain  number  of  rates  made  before  the 
qualif;^-ing  year  that  the  claimant  was  bound  to 
pay,  viz. :  all  rates  made  and  allowed  after  the  5th 
Jan.  of  the  year  preceding  the  qualifying  year, 
and  payable  up  to  the  5th  Jan.  of  the  qualify- 
ing year.  These  cases  decide  distinctly  that  there 
is  a  difference  between  sub-sections  3  and  4; 
sub-section  3  relates  only  to  the  question  of  the 
claimant  being  rated ;  sub-section  4  applies  to  rates 
which  must  be  paid  by  him.  If  this  matter  had 
turned  on  sub-sect.  3,  there  is  nothing  to  show 
that  the  apartments  might  not  have  been  separately 


rated,  and  the  claimant  entitled  to  vote.  There  is, 
however,  no  finding  as  to  whether  he  had  paid  the 
May  rate  or  not,  though  it  is  found  that  he  was  rated 
to  it  jointly  with  others.  As  to  the  rating  question, 
therefore,  it  falls  on  the  61st  section,  *'  Dwelling 
house  shall  include  any  part  of  a  house  occupied  as 
a  separate  dwelling  and  separately  rated  to  the 
relief  of  the  poor,  and  there  is  nothing  in  this 
case  to  show  that  the  occupiers  of  these  rooms 
may  not  satisfy  every  requirement  of  the  Act  as 
regards  rates.  I  come  now  in  the  third  place  to 
the  construction  of  the  61st  section.  What  is  the 
meaning  of  the  latter  part  of  the  definition  **  sepa- 
rately rated  to  the  relief  of  the  poor,"  assuming 
the  first  part,  "  occupied  as  a  separate  dwelling  " 
to  be  satisfied,  for  the  purposes  of  the  argument,  on 
this  point  P  It  was  said,and  said  rightly,  that  strictly 
speaking  part  of  the  house  cannot  be  rated  at  all, 
for  it  is  the  person,  not  the  house,  that  is  rated. 
Though  strictly  true,  this  is  hypercritical,  because 
the  expression  is  a  common  one,  and  the  meaning  of 
it  is  obvious,  and  further,  it  is  used  in  this  very 
statute.  If  we  read  the  definition  in  sect.  61  into 
sub- sect.  2  of  sect.  3,  which  is  the  interpretation 
under  certain  circumstances  of  the  word  "  dwelling 
house,"  then  it  would  stand  thus :  "  Is  on  the  last 
day  of  July  in  any  year  and  has  during  the  whole 
of  the  preceding  twelve  calendar  months,  been  an 
inhabitant  occupier  as  owner  or  tenant  of  any  house 
or  part  of  a  house  occupied  as  a  separate  dwelling 
and  separately  rated  to  the  relief  of  the  poor. ' 
And  the  ordinary  construction  of  the  words  is  that 
all  which  is  necessary  as  qualification  must  have 
existed  during  the  whole  of  the  year.  If  you  ask 
me  to  read  "  rated  "  as  equivalent  in  meaning  to 
"liable  to  be  rated,"  you  do  what  Sir  Montague 
Smith  said  in  Stamper  v.  The  Overseers  ofSundei'land 
[uhi  sup.)  you  ought  not  to  do ;  you  ask,  I  say,  the 
court  to  say  something  else  than  the  statute  says. 
What  the  statute  does  say  is  this :  that  the  person 
occupying  the  rooms,  be  he  who  he  may,  must 
have  been  separately  rated  during  the  whole  year. 
I  decline  with  Willes,  J.,  in  AhetY.  Lee  (uhi  sup.) 
to  discuss  the  point,  whether  it  leads  to  what  some 
people  would  say  is  an  unreasonable  or  absurd 
conclusion.  As  I  read  it,  therefore,  the  rating 
must  have  existed  for  the  whole  year,  and  I  agree 
with  my  brother  Honyman  that  the  claimant  here 
was  not  entitled  for  this  year.  On  the  last  point 
I  am  still  of  opinion  that  the  view  I  took 
in  Thompson  v.  Ward  (uhi  sup.)  was  not  wrong, 
and  I  cannot  alter  what  I  said  there.  On  reading 
again  the  judgments  in  Stainpei'  v.  The  Overseers  of 
Sunderland,  and  assenting  to  everything  there 
said  by  the  judges  who  decided  it,  and  especially 
by  Sir  Montague  Smith,  I  think  it  is  clear  that 
every  one  was  of  opinion  that  sect.  61  did  not  alter 
the  decision  in  Cook  v.  JIumher  (uhi  sup),  except 
that  where  the  interpretation  is  not  necessary, 
that  decision  holds  good ;  and  where  it  is  necessary, 
it  is  meant  to  and  would  apply  to  cases  like 
chambers  in  the  Inns  of  Court  rather  than  in  cases 
like  these.  Even  if  there  bad  been  a  sufficient 
rating  for  a  sufficient  period,  I  am  of  opinion  that 
the  claimant  could  not  be  registered  because  the 
part  of  the  bouse  he  used  was  not  wholly  occupied 
as  a  separate  dwelling-house,  as  required  by  what  I 
hold  to  be  the  existing  law  as  appearing  in  the  Acts 
of  Parliament  and  interpreted  by  the  cases  which 
have  been  decided  under  them.  I  think,  there- 
fore, that  the  decision  of  the  revising  barrister 
was  wrong  on  both  points. 
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Keating,  J. — I  also  am  sony  that  I  am  not 
able  to  deliver  a  written  judgment.  I  need  not 
pronounce  a  detailed  opinion  on  all  the  points  in 
this  case,  because  I  agree  substantially  with  what 
has  been  said  by  my  brother  Denman,  but  there 
are  one  or  two  points  to  which  I  will  especially 
refer.  I  regret  tne  present  state  of  affairs  because 
the  court  will,  thoi^h  differently  constituted,  be 
equally  divided,  as  it  was  in  Thomson  v.  Ward  {uH 
8up.),  and  no  satisfactory  decision  is  therefore 
given  to  bind  all  similar  future  oases.  I 
will  look  at  the  question  of  the  franchise 
historically,  and  I  find  that  before  1867  the 
franchise  could  not  be  obtained  except  by 
the  occupation  of  a  whole  house.  What  constituted 
a  whole  house  was  frequently  disputed,  and  the 
difficulty  whicli  arose  with  reference  to  this  gave 
rise  to  the  doctrine  of  structural  severance,  one  of 
the  most  unsatisfactory  doctrines,  in  my  opinion, 
ever  laid  down  in  a  court  of  law.  Anyone  who 
doubts  this  should  see  the  judgment  of  Erie,  C.J. 
in  Cook  V.  Humher  (uhi  sup.).  He  thought  he  had 
dealt  with  everything,  and  delivered  a  most  careful 
and  exhaustive  judgment,  and  anyone  might  then 
think  the  question  settled.  Yet  let  him  look  at 
Henrefte  v.  Booth  (uhi  ewp.),  and  if  he  can  reconcile 
the  two  decisions  he  is  more  acute  than  I  am. 
Then  came  the  1867  Act.  It  intended  to  give  the 
franchise  to  persons  who  occupied  something 
different  from  a  whole  house,  and  thus  was  wider 
and  more  in  favour  of  the  franchise  than  the  old 
Act.  Now  I  agree  that  words  are  to  be  taken  in 
their  natural  sense,  and  so  if  the  Legislature  say 
that  the  franchise  may  be  acquired  by  the  occupa- 
tion of  part  of  a  house,  they  meant  something 
different  from  the  whole  house.  This  seems  to  me 
to  be  so;  but  I  say  it  with  diffidence,  because 
Willes,  J.  in  Thompson  v.  Ward  (uhi  sup.)  said 
differently.  How,  then,  is  a  man  to  acquire  the 
franchise  in  respect  of  a  house  or  part  of  a 
house?  What  are  the  conditions  precedent? 
It  is  to  be  separately  occupied  and  separately 
rated  for  a  certain  time.  It  was  contended 
that  a  man  cannot  separately  occupy  a  part  of  a 
house  if  there  is  a  common  staircase  and  passage, 
but  it  must  have  been  known  to  the  Legislature 
that  there  were  such  things ;  houses  so  arranged 
are  common,  and  I  see  no  difficulty  in  saying  that 
a  man  occupies  separately,  because  he  walks  up 
and  down  the  same  staircase  as  other  inhabitants 
of  parte  of  the  house.  Does  the  use  of  the  stair- 
case interfere  with  the  separate  occupation  of  his 
port  of  the  house,  occupied  as  the  separate  dwel- 
ling? I  think  not;  but  if  it  be  necessary  that 
there  should  not  be  this  common  use  of  a  stair- 
case, what  becomes  of  the  franchise?  In  the 
existing  state  of  things  all  houses  let  out  in  parts 
have  a  common  staircase,  and  the  Legislature, 
with  a  full  knowledge  of  this  fact,  cannot  have 
intended  to  make  that  a  disqualification.  But  the 
next  requirement  is  that  he  must  be  separatelv 
rated.  This  parish  was  not  under  the  Small 
Tenements  Act,  yet  most  of  England  at  that  time 
was ;  and  as  I  read  Stamper  v.  The  Overseers  of 
Sunderland  {vM  sup.),  it  comes  to  this,  that  no 
man  can  be  separately  rated  in  respect  of  part  of 
a  house  wherever  at  the  passing  of  the  Act  of 
1867  the  Small  Tenements  Act  prevailed ;  if  so, 
what  becomes  of  the  franchise  ?  It  would  in  effect 
be  the  result  that  very  few  could  avail  themselves 
of  the  franchise.  I  agree  with  my  brother  Denman 
&s  to  dwelling-houses  in  his  judgment  on  this  point, 
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and  I  do  not  think  that  sect.  61  is  to  be  read  into  the 
sub- sect.  2  of  sect.  3.  The  Legislature  intended 
to  invest  the  house  with  a  particular  quality,  and 
the  object  sought  was  this,  viz.,  that  a  house  which 
had  the  occupier  separately  rated  could  confer  the 
franchise,  and  one  m  which  the  occupier  was  not 
separately  rated  could  not.  I  must  say  that  it  is 
part  of  my  canon  of  construction  that  if  words  are 
susceptible  of  a  reasonable  and  also  of  an  unreason- 
able construction,  the  reasonable  prevails.  I  see 
no  objection  in  holding  that  tne  Legislature 
intended  that  he  is  to  be  rated  in  respect  of  that 
separate  occupation,  only  as  the  construction  would 
involve  a  new  kind  of  rating,  viz.,  that  of  a  house, 
I  agree  with  my  brother  Denman  again  in  his  view 
of  tnis  question.  As  to  Stam/per  v.  The  Overseers  of 
Sunderland  (ubi  sup.),  I  agree  generally  with  the 
observations  made  by  my  brother  Brett,  that  the 
court  should  respect  decisions  of  itself  and  of  other 
courts ;  but  I  ao  not  know  of  any  such  positive 
rule  which  prevents  the  court  from  examining  a 
previous  decision,  so  that  the  examination  be 
done  carefully  and  the  decision  not  departed 
from  except  on  the  strongest  grounds.  We 
need  not  here  pronounce  an  opinion  on  that  case, 
but  I  may  say,  as  it  is  the  fact,  that  Stamper  v. 
The  Overseers  of  Simderla/nd  {iM  su/p.)  has  excited 
considerable  observation,  and  it  will  be  found  dis- 
cussed fully  in  Mr.  Davis's  book.  If  Stamper  v. 
The  Overseers  of  Sunderland  be  examined  it  naay 
be  a  question  whether  this  court  having  exclusive 
jurisdiction  in  registration  oases  is  bound  in  the 
same  way  as  in  other  matters  bj  a  judgment  not 
arising  strictly  under  the  Begistration  Acts.  I 
understand  that  no  question  was  made  before  the 
revising  barrister  about  the  non-payment  of  rates, 
and  so  it  was,  I  think,  unnecessary  for  him  to 
have  stated  anything  more  in  the  case  than  he  has 
done.  In  my  opinion  it  is  properly  stated,  for  he 
might  with  perfect  reason  take  into  consideration 
the  fact  of  the  division  of  this  court  in  the  previous 
case.  I  adhere  then  to  the  opinion  I  expressed  in 
my  jud^ent  in  Thompson  v.  Ward  {ubi  sup.)  so 
far  as  it  IS  applicable  to  this  case,  and  in  the  other 
points  I  agree  with  the  judgment  of  my  brother 
Denman. 

Denman,  J. — With  reference  to  Stamper  v.  The 
Overseers  of  Sunderland  {ubi  sup-)  I  put  my  judg- 
ment on  other  grounds,  but  still  I  wish  to  add 
that  I  think  it  does  not  apply  here. 

HoNYMAN,  J. — I  wish  to  say  also  that  on  the 
points  which  my  brother  Brett  has  touched  on, 
and  I  have  not  mentioned,  it  must  not  be  inferred 
frtpi  my  silence  that  I  differ  from  his  view  of 
them. 

The  Court  being  equally  divided  the  decision  of 
the  revising  barrister  stood. 

Attorney  for  the  appellant,  Philhriek. 

Attorneys  for  the  respondent,  Goods,  Kingdon, 
and  Cotton^  for  Floud,  Exeter. 


April  2  and  5, 1874. 
Benjamin  v,  Storr  and  another. 

Action  for  nuisance — Wha4  plaintiff  must  prove — 
Excessive,  user  of  highway  by  neighbouring 
auctioneer  with  vans  and  horses — Obstruction  of 
light  and  air  by  vans  —  Offensive  stnell  from 
horses — Admissibility  of  evidence  of  smell,  where 
not  laid  eo  nomine. 

In  all  actions  for  damage  arising  from  a  public 
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nuisance  the  plaintiff  must  prove  a  damage  ai 
once  particular,  direct,  and  eubstanHal. 
The  plaintiff  kept  a  coffee-house,  and  the  defendants 
carried  on  the  business  of  auctioneers  in  a  na/rrow 
street  near  Covent-ga/rden  Ma/rket.    One  of  two 
entrances  to  the  defendcmts*  premises  was  situate 
in  such  street,  and  was  distant  six  feet  from  the 
plaintiff's  coffee-house.     The  defendants,  in  the 
exercise  of  thevr  business,  daily  brought  to  and 
for  some  time  kept  standing  in  the  street,  horses 
and  vans  close  to  the  doors  of  the  vlaintiff     The 
vans  obstructed  the  light  a/nd  air  of  the  plaintiff's 
coffee-house,  ca/using  him  to  bum  gas  daily,  and 
the  horses  caused  offensive  smeUs,  by  reason  of 
which  the  plamtiff  lost  some  of  his  cfusUrmers, 
"Held,  evidence  to  go  the  jury  of  varticuUir,  direct, 
arid   svhstcmHal  damage    to  the  plaintiff  from 
excessive  user  of  the  hiohway,  and  a  ruTe  to  set 
aside  a  verdict  for  the  plaintiff  discharged. 
The   decUvration  staied  that  me  coffee-house  was 
rendered  "  unhealthy  a/nd  incommodious,  as  well 
as  a  house  of  business  as  a  dweUtng-house," 
Held,  that  evidence  of  the  smell  from  the  horses  was 
admissible  under  such  declaration,  although  the 
letter  of  complamt  from  the  plaintiff's  aitomey  five 
da/ys  before  writ  contained  no  mention  of  it, 
Thz  declaration  stated  **That  before  and  at  the 
time  of  the  happening  of  the  grievances  berein- 
tdfter  mentioned  tnere  was,  and  still  of  right  ought 
to  be,  a  certain  public  highway,  known  and  called 
Bose-street,  and  that  the  plaintiff,  before  and  at  the 
time  of  the  happening  of  the  grievances  herein- 
after mentioneo,  was  possessed  of  a  certain  coffee- 
house and  premises  abutting  and  opening  into  the 
said  highway,  and  carried  on  in  tne  said  coffee** 
house  the  misiness  and  trade  of  a  coffee-house 
keeper  ;  yet  the  defendants,  well  knowing  the  pre- 
mises, but  contriving  and  wronfffullv  and  unjustly 
intending  to  ii\jure  the  plaintiff  in  his  said  trade 
as  a  coffee-house  keeper,  from  time  to  time  kept 
and  continued  to  keep  divers  aud  an  unnecessarr 
number  of  carts,  vans,  waggons,  and  horses  stand- 
ing in  the  said  highway  for  an  unreasonable  and 
unnecessary  length  of  time,  and  in  such  a  position 
as  unreasonably  and  unnecessarily  to  obstruct  the 
said  highway   and  the  light    and   air   entering 
through  the  windows  and  doors  of  the  said  coffee- 
house of  the  plaintiff  and  the  access  to  the  said 
coffee-house,  whereby  the  plaintiff  was  and  is  pre- 
vented from  carrying  on  his  said  trade  in  so  large 
and  beneficial  a  manner  as  he  otherwise  might  and 
would  have  done,  and  lost  and  has  been  deprived 
of  divers  great  gains  and  profits  which  might  and 
otherwise  would  have  accrued  to  him  from  carry- 
ing on  his  said  business,  whereby  also  the  said 
coffee-house  and  premises  have  been  rendered  un- 
healthy and  incommodious,  as  well  as  a  house  of 
business  as  a  dwelling-house."    The  plaintiff  also 
claimed  a  writ  of  injunction  to  restrain  the  defen- 
dants from  a  contmuance  and  repetition  of  the 
injuries  above  complained  of,  and  the  committal  of 
otner  injuries  of  a  like  kind.    The  only  plea  was 
— ^Not  Guilty.    Issue  thereon. 

The  cause  was  tried  before  Honyman,  J.  and  a 
common  jury,  at  the  Middlesex  sittings  in 
Trinity  Term,  1873,  and  the  following  appeftfed  to 
be  the  facts  : — 

The  plaintiff's  coffee-house  was  in  Bose-street, 
Covent-garden,  a  narrow  street  which  connects 
Hart-street  with  Ghmick- street,  and  the  defendants 
were  auctioneers,  carrying  on  a  large  business  in 
King  and  Hart  streets,  Covent-garden,  under  the 


firm  of  "Debenham,  Storr,  and  Sons."  The 
plaintiff^s  premises  adjoin  those  of  the  defendant, 
one  of  the  two  entranoes  to  the  defendants'  auction 
rooms  being  situate  in  Bose-street,  at  a  distance 
of  about  six  feet  from  the  plaintiff's  coffee-housei 
and  the  other  in  Hart-street,  which  is  a  broader 
street  than  Bose-street.  The  defendants  had 
occupied  theirpremises  for  more  them  thurt^  years. 

The  plaintiff  had  occupied  the  premises  in  Bose- 
street,  for  which  he  paid  a  rent  of  d5Z.  a  year,  since 
1870,  when  he  bought  an  unexpired  term  of  twelve 
years  for  150Z.  When  he  first  came  there  the  defen- 
dants did  not  use  the  street  so  much  as  they  after- 
wards did.  The  roadway  of  Bose-street  is  alx>u  1 8ft. 
wide,  and  allows  room  for  only  one  cart  at  a  time. 
Vans  of  the  defendants,  about  ten  feet  high,  in 
the  course  of  loading,  unloading,  and  reloading, 
stopped  many  times  a  day  close  to  the  doors, 
ana  darkened  the  windows  of  the  plaintiff's  coffee- 
house, compelling  him  to  bdm  gas  nearly  all  day. 
The  smell  from  the  horses  was  very  disagreeable, 
and  one  of  the  witnesses  said  "  that  he  could 
stand  it  no  louder."  The  receipts  of  the  plaintiff 
had  &llen  off  since  he  first  came  to  the  premises, 
but  he  admitted  that  be  kept  no  booKs.  The 
watering-cart  had  been  delayed  for  H^  much  as 
half  an  hour  at  a  time  by  the  vans,  and  scavengers 
had  been  prevented  from  sweeping  the  street. 
Customers  of  the  plaintiff  deposed  to  the  offensive- 
ness  of  the  smell,  and  one  or  two  of  them  had 
left  off  frequenting  the  coffee-house  from  that 
reasop.  A  police  constable  had  seen  the  vans 
standing  in  front  of  the  plaintiflTs  shop  all  day, 
but  the  men  in  charge  had  never  refhsea  to  move 
when  required.  It  was  undisputed  that  the  busi- 
ness of  the  defendants  had  recently  much  in- 
creased, and  that  Bose-street  was  ordinarily  dark. 
The  writ  was  issued  on  the  24th  April,  but  a  letter, 
written  five  days  before  by  the  plaintiflTs  attorney 
to  the  defendant,  referred  only  to  the  obstruction, 
and  made  no  complaint  of  the  smell.  It  was  con- 
tended for  the  defendants  (amongst  other  things) 
that  their  user  of  Bose-street  haid  been  no  more 
than  a  reasonable  user  of  a  highway  for  the  pur- 
poses of  their  business,  and  that,  even  if  it  had 
been  unreasonable,  the  plaintiff  had  a  remedy 
before  a  majg^trate. 

In  summing  up  the  learned  judge  told  the  jury 
(to  whom  he  reaa  the  declaration  at  length)  that 
in  his  opinion  evidence  as  to  the  smell  was  in- 
admissible, but  that  he  had  received  it  because  he 
thought  it  safer,  where  evidence  was  tendered  and 
objected  to,  that  the  evidence  should  be  received 
than  rejected.  He  also  remarked  that  everything 
depended  on  the  extent,  the  locality,  and  the  dura- 
tion of  the  nuisance;  that  in  his  opinion  the 
plaintiff  had  no  remedy  before  a  magistrate ;  and, 
telling  the  jury  that  no  length  of  time  would 
legalise  a  nuisance,  directed  them  to  find  for  the 
plaintiff  if  they  thought  there  "  had  been  an  exces- 
sive user  and  obstruction  of  the  highway,  and  that 
loss  had  accrued  to  the  plaintiff  in  consequence  of 
that  obstruction  and  mconvenienoe.  The  jury 
found  for  the  plaintiff,  damages  7bl.,  whereupon 
the  learned  judge  reserved  leave  to  the  defendants 
to  move  on  the  question  of  the  damage  beings 
sufficient  to  support  the  action,  but  refused  leave 
on  the  ground  of  mis-reception  of  evidence  as  to 
the  smell,  and  granted  stay  of  execution.  A  rule 
was  afterwards  obtained  to  set  aside  this  verdict 
and  enter  a  nonsuit  instead  thereof,  pursuant  to 
leave  reserved,  on  the  ground  that  the  plaintiff  did 
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DOfe  give  Bufficient  evidenoe  of  damage  to  himself 
to  maintain  the  action ;  or  for  a  new  trial,  on  the 
gronnds  (I)  that  improper  evidence  was  admitted 
Mainst  the  defendaats  at  the  trial,  and  (2)  that 
the  verdict  was  against  the  weight  of  evidenoe. 

BoUMhd  WiUiams,  for  the  plaintiff,  now  showed 
oanse. — ^An  action  lies  where  one  person  damages 
another  by  an  nnneoessary  and  onreasonable  nse 
of  a  public  highway;  and  if  an  obstrnction  of  the 
highway  prevents  access  to  a  person's  shop,  he  may 
maintain  an  action  for  the  damage  thereby  done 
to  his  trade.  So  it  is  laid  down  in  Bnllen  and 
Leake's  Precedents  of  Pleading,  p.  324,  citing  Wilkes 
V.  Hungerford  Market  Company  (2  Bing.  N.  0. 281 ; 
2  Scott,  446).  It  is  true  that  Wilke8*8  ca^e  was 
overruled  by  Bicket  v.  Metropoli-tan  Bailtowy  Com- 
pany (Law  B«p.  2  H.  L.  176;  16  L.  T.  Eep.  N.  S. 
542),  but  it  was  overruled  on  one  point  only,  on 
the  damage  to  goodwill,  and  its  general  effect 
remains  the  same.  The  effect  of  Ricke€$  case 
on  Wilkes's  case  may  be  gathered  from  the  judg- 
ment of  Willes,  J.,  in  Beckei  v.  Midland  BaU" 
way  Company  (37  L.  J.  11,  0.  P. ;  17  L.  T.  Bep. 
N.  S.  4^9),  in  which  case  he  said  "  There 
are  two  uncontested  requisites  to  entitle  a 
claimant  to  compensation;  one  is,  that  he  must 
have  sustained  damage;  the  next  is,  that  that 
damage  should  be  such  that  he  could  have  re- 
covered in  respect  of  it  in  an  action  for  damage 
caused  by  an  actionable  wrong,  but  for  the 
statute  which  has  authorised  the  company 
to  take  the  course  which  brought  about  that 
damage."  And  he  lays  these  propositions  down 
as  now  undisputed,  "  notwithstanding  some  obser- 
vations of  the  very  able  and  learned  lords  in  the 
Pickled  Egg  case  *  {Bicket's  case,  vibi  sup,) "  seeming 
to  throw  doubt  upon  the  latter  of  them.  And  he 
proceeds  to  cite  from  Com.  Dig.,  "Action  upon 
the  case,"  the  rule  that  in  all  cases  where  a 
man  has  a*  temporal  loss  by  the  wrong  of  another, 
he  may  have  an  action  upon  the  case  to  be  repaired 
in  damages ;  with  this  illustration :  "  If  A  has  a 
ooUierv,  and  B.  stops  ap  the  highway  near  it, 
whereby  nothing  can  pass  to  his  colliery,  an  action 
apon  the  case  lies,  for  he  ought  to  be  remedied  in 
particular,  though  it  was  a  highway  for  all," 
adding  that,  no  doubt  Comyn,  C.  B.,  was  thinking 
of  Iveson  v.  Moore  (2  Ld  Baym.  486 ;  1  Salk.  15). 
[Bbstt,  J., — ^There  is  nothing  in  its  nature  per- 
manent in  this  obstruction.  In  the  illustration 
cited  B.  may  have  put  a  gate  across  the  road. 
Denxan,  J. — What  were  the  foots  in  Iveson  v.  Moore 
{vhi  8wp.)  P]  They  are  best  stated  in  1  Lord  Bay- 
mond  at  p.  488,  from  which  report  Willes,  J., 
i^pears  to  have  taken  his  judgment  in  Bicket^s 
case.  [Breti,  J. — ^That  judgment  reads  like  a 
careful  and  elaborate  argument  to  save  Iveson  v. 
Moore  (iM  sup,)  firom  being  overruled  by  the 
Hooseof  Lords.^  Biekefs  case  has  not  been  much 
acted  on,  and  it  is  submitted  that  MOarthy  v. 
MetropolUan  Boa/rd  of  Works  (L.  Bep.  7  C.  P.  608 ; 
26  L.  T.  Bep.  N.  S.  772)  is  better  law.  [Brett, 
J. — ^Is  not  the  Question  here  whether  this  case 
ia  to  be  governed  by  Beckei  v.  Midland  Bailway 
Oompany  (ubi  sup,)  or  Caledonian  Baikoay  Com- 

Cy  V.  Ogilvie  (2  Mac.  229)  P]  The  questions  will 
first,  was  the  cause  a  sort  of  cause,  and, 
secondly,  was  the  result  a  sort  of  result,  as  to 
caiue  actionable  damage  to  the  plaintiff;  and  the 
constant  standing  of  the  vans  and  horses  before 
the  plaintiff's  very  doors,  coupled  with  the  ob- 
stniction  to  light  and  air  and  the  offensive  smell, 


is  a  state  of  things  which  satisfies  both  those 
conditions.  The  obstruction  to  light  and  air 
was  a  substantial  one,  and  caused  the  plaintiff  to 
consume  more  gas  than  he  otherwise  would.  If 
the  defendant  does  unreasonably  that  which  causes 
damage,  a  cause  of  action  arises  ipso  facto: 
{Tipping  v.  8t,  Helen's  Smelting  Company,  11 
H.  of  L.  Cas.  642.)  The  smell  is  included  by 
the  terms  of  this  declaration;  it  comes  in  under  the 
word  "  unhealthy."  [Denman,  J. — ^A  smell  is  not 
necessarily  unhealthy.]  It  also  comes  in  under 
the  word  "  incommodious." 

/.  B,  Torr,  Q.O.  {J,  F,  Torr  with  him),  for  tha 
defendants,  supported  the  rule. — ^It  has  been  said 
more  than  once  that  the  cases  cited  on  the  other 
side    have   already  gone  too   far.     The  careful 
resume   of  the  cases    by  Erie,  G.J.,  in  Bickefs 
case  comes  to  this.   In  Iveson  v.  Moore  (ubi  sup,), 
a  private  way  was  stopped  up.    In  Hart  v.  Basset 
(T.  Jones,  156)  the  plaintiff,  a  farmer  of  tithes,  was 
prevented  by  the  defendant's  obstruction  from 
taking  them  home.   There  must  be  actual  palpable 
pecuniary  damage  done  to  a  man.    A  mere  loss  of 
trade,  or  a  mere  discomfort,  is  not  enough.  [Bkbtt, 
J. — Is  not  the  loss  of  trade  the  greatest  a  man  can 
suffer  P]    If  there  be  a  special  loss,  such  as  the 
diminution  of  100  particular  tons  of  coal  to  50 
particular  tons,  that  might  be  actionable ;  otherv 
wise  the  damage  would  be  too  remote.   [Denman,  J., 
— ^Except  the  compensation  cases  under  the  Lands 
Glauses  Act,  what  authority  is  there  for  thatP] 
In  Hubert  v.  Qroves  (1  Esp.  148),  the  head  note 
is  "for  an  obstruction    to    a   public   highwav, 
which  is  a  public  nuisance,  though  such  •  should 
obstruct  the  party's  business,  an  action  on  the  case 
cannot  be  maintained ;  the  only  remedy  is  by  in- 
dictment."    And  to  the  same  effect  is   Wirder- 
bottom  V.  Lord  Derby  (L.  Bep.  2  Ex.  316 ;  36  L.  J. 
194,  Ex ;  16  L.  T.  Bep.  N.  S.  771),  where  the  plain- 
tiff had  to  take  a  less  direct  road  in  consequence 
of  the  obstruction.    [Denman,    J. — ^I  remember 
citing^  Wvnterbotham's  case  before  Willes,  J.,  on  One 
occasion,  and  I  think  he  expressed  disapproval  of 
it.    I  had  cited  it  as  a  strong  case  for  tne  defen- 
dants, and  he  did  not  express  unqualified  approval 
of  it  as  reported.]    The  plaintiff  must  suffer  more 
than  the  rest  of  the  public.    [Brett,  J. — ^He  has 
so  suffered  in  havinp^  to  bum  gas.]    The  proper 
test  is  that  applied  m  the  recent  case  of  The  Uify 
of  London  Brewery  v.  Tenant  (L.  Bep.  9  Oh.  App. 
212 ;  29  L.  T.  Bep.  N.  S.  755) ;  has  there  been  a  sub- 
stantial diminution  of  the  enioyment  of  the  plain- 
tiff^s  house  P  [Denman,  J. — If  the  court  had  begun 
with   the    finding   of   a  jury  in  that  case,   the 
decision   might   have    been    different.]      Wilkes* 
case  (ubi  sup.)  is  overruled  by  Bicket's  case  (nhi 
sup.).    See  the  judgment  of  Willes,  J.,  in  Beckei* s 
case  (ubi  sup,),    [Denman,  J. — ^The  substance  of 
the  plaintiff's  case  is  that  the  defendant  used  this 
highway  as  a  stable  at  the  point  opposite  to  the 
plaintiff's  hoase.]    In  no  previous  case  has  a  small 
trader  complained  of  a  large  trader  in  the  same 
street.    The  business  of  the  defendant  could  not 
go  on  without  his  doing  as  he  doos.     It  is  for  the 
benefit  of  the  public  that  this  business  should  be 
carried  on  as  it  is.    The  defendant  is  charged  with 
the  care  of  many  valuable  goods,  which  it  requires 
time  to  unload.     Secondly,  the  smell  was  not  safii- 
ciently  laid  in  this  declaration ;  *'  incommodious  " 
does    not   mean    uncomfortable.    There  was    no 
notice    that  the   smell  was  complained   of,  and 
the  lawyer's   letter,   five  days  before   the  writ. 
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contained  no  mention  of  it,  bo  that  the  defen- 
dants came  to  trial  quite  unprepared  to  rebut  the 
ovidence  which  was  given  on  that  head.  They  idso 
cited 

Qlover  y.  North  Staffordshire  Aoiliooy  Gompamy,  16 

Q.B.912;  20L.J.d76Q.B.; 
R,  T.  Bristol  Dock  Com^a/nyt  12  East,  428 ; 
Senior  y.  MetropoUtcm  Baiiwofi/  Compamy,  2  H.  A  C. 

258;  32 L.  J.  225  Ex. : 
Cameron  t.  Charing  Cross  Railway  Compam/y,  16 
C.  B.,  N.  S.  447  J  32  L.  J.  313,  C.  P. 

Bbett,  J. — In  this  case  the  plaintiff  has  sued 
the  defendant  for  injury  arismg  from  alleged 
wrongful  acts  of  the  defendant,  which  acts  con- 
sist in  the  defendant  making  an  unreasonable  use 
to  an  unreasonable  extent  of  a  public  highway,  so 
as  to  create  a  nuisance  to  that  highway.  That 
alone  would  not  be  enough  to  support  the  plain- 
tiff's action.  But  the  plaintiff  goes  on  to  say  that 
these  wrongful  acts  caused  a  damage  personal  to 
him,  the  plaintiff*.  We  have  first  to  consider  the 
question  whether  it  is  necessary  for  the  plaintiff 
to  show  more  than  personal  injury — whether  it  is 
necessary  for  him  to  show  an  in]ury  to  his  pro- 
perty. Upon  this  point  Tarious  cases  decided 
under  the  Lands  Clauses  Consolidation  Act  1845, 
8  &  9  Yict.  c.  18,  s.  68,  are  cited.  It  is  not,  I 
understand,  seriously  contended  that  it  is  neces- 
sary for  the  plaintiff  to  show  damage  to  his  house. 
The  decisions  under  the  Lauds  Clauses  Act  go  to 
that  extent  because  of  the  words  used  in  that  Act, 
and  these  decide,  no  doubt,  that  injury  to  trade 
merely  is  not  sufficient.  But  I  think  that  these 
cases  do  not  affect  the  question.  By  the  common 
law  of  England,  and  quite  apart  from  the  Lands 
Clauses  Act,  if  a  person  create  a  nuisance  he 
becomes  liable  to  indictment;  and  if  in  creating  that 
nui  sanoe  he  in j  ures  a  particular  individual  more  than 
he  injures  the  public  in  general,  he  is  further  liable 
to  an  action  at  the  suit  of  that  particular  individual. 
But  the  cases  cited  show,  that  in  order  to  maintain 
such  an  action  that  individual  must  show  three 
things.  First,  the  injury  must  be  a  particular 
injury,  that  is,  an  injury  to  the  plaintiff  himself. 
It  is  not  enough  to  show  that  he  suffers  by  the 
alleged  nuisance  as  much  as  anyone  else.  Muberi 
V.  Groves  (uhi  sup.)  shows  that.  The  plaintiff 
was  a  coal  and  timber  merchant,  and  the 
defendant  had  obstructed  a  public  highwav  by 
laving  on  it  several  cartloads  of  soil  and  rubbish, 
whereby  the  plaintiff  was  forced  to  carry  his 
timber  by  a  more  circuitous  route ;  but  the  court 
held  that  the  action  did  not  lie  because  he  could 
not  show  that  he  had  sustained  a  special  injury. 
Winterbothami  v.  Lord  Derby  (ubtsup,)  is  to  the  same 
effect,  and  was  decided  on  the  same  ground.  The 
injury  must  be  different  from  that  which  is  the 
natural  result  of  the  nuisance  to  the  public. 
Secondly,  the  injury  must  be  direct,  and  not 
merely  consequential.  Where  one  of  many  ways  is 
obstructed,  and  the  others  -are  unobstructed,  the 
having  to  go  round  by  the  unobstructed  ways  is  a 
consequental,  not  a  direct  injury,  and  such  an 
injurjr  would  not  give  a  right  of  action.  Thirdly, 
the  injury  must  be  substantial,  not  merely 
momentanr  or  evanescent.  The  three  rules  then 
are,  that  the  injury  must  be  particular,  direct,  and 
substantial.  Does  the  plaintiff  bring  himself 
within  these  three  rules  P  I  am  of  opinion 
that  he  does.  If  the  verdict  be  correct,  the  plaintiff 
has  given  evidence  that,  by  too  long  user  of  the 
highway  by  the  defendant,  the  light  and  air  have 
bjen  excluded  from  the  plaintiff's  particular  shop 


for  an  unreasonable  time,  with  the  result  of  com- 
pelling the  plaintiff  to  go  to  a  considerable  expense 
m  burning  gas  at  a  time  when  he  would  not 
otherwise  have  burnt  it.  That  is  a  particular, 
direct,  and  substantial  ii^ury  to  the  plaintiff. 
I  think,  therefore,  that  as  to  the  nonsuit,  assum- 
ing the  evidence  to  have  been  properly  admitted, 
this  rule  ought  to  be  discharged.  On  the  other 
point  as  to  misreoeption  of  evidence,  I  entertain 
greater  doubt.  But  it  seems  to  me  that  Hony- 
man,  J.,  must  have  thought  that  there  had  been 
a  substantial  unfairness  on  the  part  of  the  plaintiff 
in  not  compkuning  of  the  smells  in  the  first  in- 
stance, otherwise  he  would  have  amended  the 
declaration.  If,  therefore,  the  declaration  be  in- 
formal, we  ought  to  construe  it  strictly  against  the 
plaintiff,  after  such  an  intimation  of  opinion  from 
the  learned  judge  who  presided  at  the  trial.  Now 
is  the  declaration  formal  P  The  declaration  save 
that  the  defendant  obstructed  the  highway  by 
keeping  bis  horses  and  vans  there  an  unreason- 
able time.  If  it  had  stopped  there,  it  would  have 
alleged  no  cause  of  action,  but  only  an  indictable 
offence.  Then  it  goes  on  to  say  that  the  plaintiff 
has  suffered  in  his  trade,  and  has  lost  divers 
gains  and  profits,  &c.,  which  latter  words,  to- 
gether with  those  which  had  previouslv  stated 
the  indictable  offence,  state  a  cause  of  action. 
We  have  then  the  words  "unhealthy"  and 
"  incommodious."  The  word  "  unhealthy  "  would 
not  cover  a  smell ;  but  I  think  that  the  word 
"  incommodious  "  would.  We  are  not  to  construe 
declarations  according  to  the  strict  grammatical 
rules  of  oonstruction.  It  is  sufficient  that  the 
phraseology,  although  it  should  not  strictly  mean, 
should  let  m,  the  injury  arising  from  smells.  The 
evidence,  therefore,  as  to  the  smell  was  properly 
admitted,  and  the  rule  must  be  discharged  on  that 
ground  aJso.  As  to  the  point  that  the  verdict  was 
against  the  weight  of  evidence,  the  evidence  may 
be  suspicious,  but  we  must  act  on  the  invariable 
rule  that  the  verdict  of  the  jury  ought  not  to  be 
overruled  unless  it  be  so  unreasonable  that  it 
cannot  be  supported. 
DfiNMAN,  J. — I   am    of  the   same   opinion.    I 

E agree  that  in  order  to  maintain  his  action  the 
^intiff  must  give  evidence  of  an  iniurv  particu- 
ir,  direct,  and  substantial,  and  I  think  that  he  has 
given  evidence  of  such  injury.  In  order  to  be 
direct,  the  iiguries  need  not  flow  through  only  two 
or  three  stages.  K  it  had  the  ultimate  effect  of 
causing  a  dailv  consumption  of  gas,  that  is 
enough.  The  daily  consumption  of  gas  was  also 
enough  to  separate  the  injury  to  the  plaintiff  from 
the  injury  to  the  rest  of  the  public,  and  it  was  abo 
a  substantial,  appreciable  injury,  and  such  as 
could  be  put  in  money.  On  the  point  of  misre- 
reception  of  evidence,  I  also  doubt  whether  the 
evidence  was  legally  admitted,  but  on  the  whole  I 
think  that  that  part  of  the  declaration  which  says 
that  the  dwelling-house  was  rendered  incommo- 
dious, when  taken  together  with  the  circum- 
stances previously  set  forth,  states  an  inconveni- 
ence arising  from  smell  in  sufficient  terms  to 
enable  a  jury  to  sav,  exercising  their  judgment  on 
what  was  likely  to  happen  under  the  circumstances 
so  stated,  whether  the  offensive  smell  was  a  sub- 
stantial interference  with  the  commodiousness  of 
the  plaintiff^s  premises  or  not.  As  to  the  verdict 
being  against  evidence,  I  cannot  say  affirmatively 
that  the  verdict  was  wron^,  so  that  I  think  we 
ought  to  support  it ;  and  a  jury  of  London  trades- 
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men  are  mnoh  more  competent  to  judge  of  each  a 
matter  as  this  than  we  are. 

Rule  cUacharged. 

Attorney  for  the  plaintiff,  (7.  H.  Lmd, 
Attorneys  for   tne  defendants,    StUeman   and 


Beported  by  Jomr  Soostt,  Esq.,  Barrister-at-Law. 

SaturcUvy,  Feb.  7, 1874. 

(Before  Keating,  Gbote,  Quain,  A&chibald,  and 

honyman,  j  j.) 

Makchant  v.  The  Lee  Consebyancy  Boahd. 

sbror  fbom  the  exchequeb. 

Corporation — Trastees  of  a  'public  navigation — 
Grant  of  penaion,  by  resolution  not  under  Beal,  to 
retiring  derh — Power  to  vary  or  reduoe  pew 
sion — Lee  B4,ver  Navigation  Improvement  Act 
1850  (13  ^  14  Vict,  c.  cmj.).  »•  76— Lee  Conser- 
vancy Act  1868  (31  4-  32  Vict,  c.  div.). 

The  Lee  River  Navigation  Improvement  Act  1850 
(13  ^  14  Vict  c. cix.)  s.  76,  enacts  that  "it  shall 
be  lawful  for  the  trustees  oftlie  navigation**  (con- 
siituted  a  corporate  body  by  Act  of  Pa/rliament), 
"from  Hme  to  time  to  pay  and  aUow  to  am/y  officer 
or  servant  of  the  trustees,  whose  services  might, 
from  any  other  catue  than  misconduct,  be  no  longer 

X'red  by  the  trustees,  su^  annuity  or  other 
ance  as,  hamr^g  regard  to  length  of  service 
aiid  aUthe  other  circumstances  qf  the  case,  might, 
in  the  judgment  of  the  trustees,  oe  reasonable  and 
proper,"  and  authorises  them  to  ^ay  the  same  from 
time  to  time  otU  of  moneys  comvng  to  their  hands 
by  virtue  of  thevr  several  special  Acts  qj  Parlia- 
mentw 

Upon  the  plamtiff*8  resignation  of  his  office  of  their 
derh,  in  Mard^  1865,  after  a  service  offoriu  years, 
the  trustees,  hy  a  resoliUion  duiy  passed,  out  not 
under  seal,  granted  to  him,  under  the  above-men- 
tioned  section,  "  a  retiring  pension  of  300L  per 
annum,  free  of  income  tax*  during  the  remainder 
of  his  life.** 

By  the  I/*ee  Conservancy  Act  1868  (31  ^  32  Vid. 
e,  div,),  the  Lee  Conservancy  Board  (the  defen- 
dants) was  established  cmd  incorporated  in  the 
place  of  the  trustees,  and  all  the  rights,  property, 
privileges,  interests,  and  obligations  of  tlie  trustees 
were  thereby  transferred  to  and  vested  in  the  de- 
fendants. The  plaintiff* s  pension  was  duiy  paid 
to  him  by  the  trustees  and  by  the  defendants  sue- 
cessively,  dovm  to  the  end  of  1871,  when,  in  con- 
sequence of  the  f*Mnds  of  the  trust  falling  off,  the 
defendants,  by  resolution  duly  passed,  but  not 
under  seal,  reduced  the  amount  of  such  pension 

.    {henceforth  to  IbOl,  per  a/nnum. 

In  an  action  by  the  plaintiff  to  recover  the  amou/nt 
of  the  difference  between  oOOl,  and  1502.,  it  was 

Edd,  by  the  Court  of  Exchequer  Chamber  (Keaiing, 
Grove,  Quain,  Archibald,  and  Honyman,  JJ,), 
reversing  the  decision  of  the  court  below  (Kelly, 
G.B.  and  Martin,  B,),  that  the  adion  was  not 
maintainable,  on  the  ground  that  the  original  gift 
of  the  pension  was  a  voluntary  bounty  on  the  part 
of  the  trustees,  and  there  was  nothing  in  the 
nature  of  a  grant  or  contrad  binding  upon  them, 
or  which  prevented  the  defendants  from  afterwards 
reducing  the  amount  of  such  pension. 

This  was  an  action  to  recover  37Z.  10s,  claimed  by 
the  plaintiff  as  due  on  account  of  a  retiring  pen- 


sion granted  to  bim  by  the  Trustees  of  the  Navi- 
gation of  the  Biver  Lee. 

The  cause  came  on  to  be  tried  before  Martin,  B., 
at  the  Middlesex  Sittings  after  Michaelmas  Term 
1872,  when  a  verdict  was  found  for  the  plaintiff  for 
371,  10s,  damages  and  40a.  costs,  subject  to  the 
opinion  of  the  Court  of  Exchequer  upon  the 
following  special  case,  of  which  the  parts  material 
to  this  report  may  be  shortly  stated  as  follows  : 

Par.  2.  The  declaration  stated  that,  by  an  Act  of 
13  &  14  Vict.  c.  cix.,  to  alter  and  amend  the  Acts 
relating  to  the  navigation  of  the  river  Lee,  and  to 
enable  the  trustees  further  to  improve  the  naviga- 
tion and  to  dispose  of  the  surplus  water  and  for 
other  purposes,  it  was  enacted  that  "  it  should  be 
lawful  for  the  trustees,  acting  under  the  provisions 
of  certain  Acts  therein  recited  and  of  that  Act,  from 
time  to  time  to  pay  and  allow  to  any  officer  or 
servant  of  the  said  trustees,  whose  services  might, 
from  any  other  cause  than  that  of  misconduct,  b6 
no  longer  required  by  the  said  trustees,  such 
annuity  or  other  allowance  as,  having  regard  to 
length  of  service  and  all  other  the  circumstances 
of  the  case,  might  in  the  judgment  of  the  s^d 
trustees  be  reasonable  and  proper ;  and  the  said 
trustees  might  from  time  to  time  pay  and  allow 
such  annuity  or  allowance  out  of  the  moneys  which 
might  come  to  their  hands  by  virtue  of  the  powers 
and  provisions  of  the  said  recited  Acts  and  of  that 
Act.  And  the  said  trustees,  at  a  meeting  held  on  the 
16tb  March  1865,  and  by  virtue  and  in  exercise  of 
the  powers  given  to  them  by  the  said  Act,  and  of 
all  other  powers,  &c.,  and  having  regard  to  the 
facts  that  the  plaintiff  had  held  for  forty  years  the 
office  of  clerk  to  the  said  trustees,  and  had  always 
conducted  himself  well  in  the  said  office ;  and,  being 
incapacitated  bv  illness  from  further  discharging 
the  duties  of  the  office,  had  resigned  the  same ; 
and,  having  regard  to  all  the  other  circumstances 
of  the  plaintiff's  case,  by  a  resolution  duly  passed, 
accepted  the  plaintiff's  resignation  of  his  said 
office,  and  granted  to  him  a  retiring  pension  of 
SOOl,  per  annum,  free  of  income  tax,  during  the 
remainder  of  his  life ;  and  at  a  subsequent  meeting 
in  April  1865,  the  said  resolution  was  confirmed. 
That,  therefore,  the  said  pension  became  and  was 
payable  from  time  to  time  oat  of  the  moneys 
coming  to  the  hands  of  the  trustees  by  virtue  of 
the  powers  and  provisions  of  the  said  Act  and  the 
other  Acts  herein  recited,  and  the  same  from  time 
to  time,  as  it  became  due,  was  paid  by  the  said 
trustees  out  of  such  moneys  accordingly,  and  the 
amounts  so  paid  by  the  said  trustees  were  charged 
in  their  annual  accounts  as  moneys  expended  by 
virtue  of  the  said  Act  and  other  Acts,  and  the  said 
accounts  were  duly  received,  settled,  and  audited, 
according  to  the  provisions  of  the  Commissioners' 
Clauses  Act  1 847,  inooporated  in  the  naid  Act,  and  the 
payment  of  the  said  pension  became  and  was,  and 
thenceforth,  until  the  passing  of  the  Lee  Conser- 
vancy Act  1868  (31  &  32  Vict.  c.  cliv.),  continued 
to  be  one  of  the  purposes  for  which  income,  received 
by  the  said  trustees  under  the  said  Acts,  was  by 
law  made  applicable.  That  by  the  said  Lee  Con- 
servancy Act  1868,  a  body  of  conservators  was 
established  and  incorporatea  by  the  name  of  *'  The 
Lee  C<7Dservancy  Board,"  which  board  were  the 
defendants  ;  and  it  was  thereby  enacted  that  the 
navigation,  works,  real  and  personal  property, 
powers,  authorities,  privileges,  exemptions,  rights  of 
action  and  all  other  rights  and  interests  of  the  said 
trustees  should  be  transferred  to  and  vested  in  the 
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said  conservanoy  board,  in  the  same  manner  and  to 
the  same  extent,  and  for  the  same  purposes  and 
sabjeot  to  the  same  obligations  as  the  same  re- 
spectively theretofore  were  held,  nsed,  occnpied, 
and  eivjoyed  by  the  said  trustees ;  and  that  the 
tolls  levied  and  income  received  by  the  said  con- 
servancy board  should  be  applied  to  the  purposes 
of  the  said  Act  of  14  &  15  "Vict,  and  the  otner  Acts 
therein  recited,  which  said  Acts  are  in  the  said 
Lee  Oonservancy  Act  1868,  referred  to  collec- 
tively as  "The  Lee  Navigation  Improvement 
Acts."  And  by  the  said  Act  o£  1868,  it 
was  further  enacted,  that  subject  to  the  provi- 
sions of  the  said  Act,  all  deeds,  conveyances, 
grants,  leases,  sales,  mortgages,  agreements,  con- 
tracts, and  securities  theretofore  executed,  made, 
or  entered  into  by  with  or  in  relation  to  the  said 
trustees,  and  all  obligations  and  liabilities  which, 
but  for  the  said  Act  might  or  would  have  arisen 
In  relation  to  the  said  trustees,  should  be  as  valid 
as  if  the  same  had  been  executed,  &c.,  by,  with,  or 
in  relation  to  the  said  board.  And  that  on  the  25th 
March  then  last,  and  thenceforth  until  the  com- 
mencement of  this  suit,  there  was  due  to  the 
plaintiff  on  account  of  the  said  pension  872.  10a, ; 
and  after  the  passing  of  the  said  Lee  Oons^vancy 
Act  1868,  and  on  the  said  25th  March,  and  thence- 
forth until,  &c.,  moneys,  tolls,  and  income  to  an 
amount  exceecUng  872. 10«.,  and  applicable  to  the 
payment,  had  been  raised  and  received  bv  and 
were  in  the  hands  of  the  said  board.  And  all  con- 
ditions, &c.,  had  elapsed  necessary  to  entitle  the 
plaintiff  to  be  paid  by  the  said  board  the  said 
37Z.  IO0.  on  account  of  the  said  pension,  yet  the 
defendants,  the  said  board,  had  not  paid  the  same. 

3.  The  defendants  pleaded,  first,  never  indebted ; 
secondly,  payment  before  action. 

4.  The  aefendants  demurred  also  to  the  declara- 
tion, on  the  ground  that  it  disclosed  no  binding 
contract  on  their  part  to  pay  the  plaintiff  the  said 
pension;  and  issue  was  joined  on  the  plea  and 
there  was  also  joinder  in  demurrer. 

6  and  7.  By  the  before  mentioned  Lee  Naviga- 
tion Lnprovement  Act  1850  (18  &  14  Vict.  c.  cix.), 
after  reciting  five  several  Acts,  namely,  the  18  Eliz. 
c.  18 ;  the  12  Geo. 2,  c.  32;  the  7  Geo.  8,  c.  51 ;  the 
19  Geo.  8,  c.  58;  and  the  45  Geo.  8,  c.  69,  for  as- 
certaining, preserving,  and  improving  the  naviga- 
tion of  the  river  Lee,  &o.,  it  was  enacted  hj  sect.  3, 
**  that  the  trustees,  acting  under  the  provisions  of 
the  recited  Act,  and  that  Act  and  their  successors, 
should,  for  the  purposes  of  the  recited  Acts  and 
that  Act,  be  incorporated  by  the  name  of  'The 
Trustees  of  the  River  Lee  and  by  that  name  be  a 
body  corporate,  and  have  a  common  seal,  with  per- 
petual succession,  and  have  power  to  purchase  and 
hold,  sell,  demise,  and  dispose  of  lands  for  the 
purposes  of  this  and  the  recited  Acts." 

8  and  9.  By  sect.  7  (The  Oommissioners  Olauses 
Act  1847, 10  Vict.  c.  16),  except  sect.  54  and  the 
claases  with  respect  to  the  qualiflcations  of  com- 
missioners and  the  appropriation  and  investment 
of  a  sinking  fund,  is  incorporated  in  this  Act ;  and 
by  sect.  71,  the  trustees  were  empowered  to  levy 
the  toll  therein  mentioned. 

10  and  11.  By  sect.  76  it  is  enacted  that  it  should 
be  lawful  for  the  trustees,  "  from  time  to  time,  to 
pay  and  allow  to  any  officer  or  servant  of  the 
trustees  whose  services  might,  fh>m  any  other 
cause  than  that  of  misconcmct,  be  no  longer  re- 
quired by  the  trustees,  such  annuity  or  other 
allowance  as,  having  reg^ard  to  length  of  service 


and  all  the  other  circumstances  of  the  case,  might, 
in  the  judgment  of  the  trustees,  be  reasonable  and 
proper;"  and  the  trustees  might,  from  time  to 
time,  pay  and  allow  such  annuity  or  allowance  out 
of  the  moneys  which  nught  come  to  their  hands  by 
virtue  of  the  powers  and  provisions  of  the  recited 
Acts  and  that  Act.  Ana  by  sect.  93  the  Act  was 
made  a  Public  Act. 

12.  On  the  Iflt  Feb.  1865,  the  plaintiff,  who  had 
held  the  office  of  derk  to  the  trustees,  finding 
himself  incapacitated,  by  reason  of  failing  health, 
from  continuing  his  business  duties,  addressed  a 
letter  to  the  Ohairman  of  the  River  Lee  Trust  (the 
Maquis  of  Salisbury),  resigning  his  office,  and 
asking,  "  in  consideration  of  his  lengthened  ser- 
vices, the  &vourable  consideration  of  his  Lordship 
and  the  trustees,  whether,  under  the  circumstances, 
a  retiring  pension  should  not  be  allowed  him;" 
and,  observing,  that  ''the  Biver  Lee  Act  1850, 
contemplated  such  an  arrangement  as  the  resigna- 
tion or  otherwise  pf  the  officers  of  the  trust." 

13.  The  following  are  extracts  from  the  Book  of 
Proceedings  of  the  Trustees  of  the  Biver  Lee, 
which  book  was  kept  by  the  clerk  under  the  super- 
intendence of  the  trustees : — "  6th  Feb.  1865.  At 
the  general  meeting  of  the  Trustees  of  the  Biver 
Lee,  holden  on  Monday,  the  6th  Feb.  1865 :  pre- 
sent, the  Marquis  of  Salisbury,  K.  G.,  in  the 
chair,  &o.  ...  a  letter  from  the  clerk,  dated 
the  1st  Feb.  1865,  addressed  to  the  chairman  and 
trustees,  resigning  his  office  in  consequence  of  ill- 
health,  was  riad,  and  the  acceptance  of  the  resig- 
nation deferred  until  the  next  meeting  of  the  trust. 
.  .  .  The.  deputy-chairman  gave  notice  that  at  the 
next  meeting  he  should  propose  that  the  clerk's 
resignation  be  accepted,  and  that  he  be  allowed  an 
annuity,  as  a  retiring  pension,  of  300Z."  The  above 
entry  was  signed  by  the  Marquis  of  Salisbury, 
chairman  of  the  meeting. 

14.  "  16th  March  1865.  At  a  meeting  of  the  trus- 
tees, &c.,  held,  &c.,  the  16th  March  1865 :  present 
theMarquisof  Salisbury,  K.G.,  in  the  chair,  &o. . .  . 
Special  notice  having  tieen  given  to  every  existing 
trustee,  in  conformity  with  the  statute,  that  at 
their  meeting  it  would  be  proposed  that  the  resig- 
nation of  Mr.  Marchant  be  accepted,  and  a  retiring 
pension  of  300L  per  annum  be  granted  to  him.  On 
theproposition  of  Jas.  Bently,  Esq.,  seconded  by  H. 
G.  Edwards  Surtees,  Esq.,  M.P.,  it  was  unanimously 
resolved,  that  the  resignation  of  Mr.  Marchant  l>e 
accepted,  and  that  a  retiring  pension  of  3001.  per 
annum,  free  of  income  tax,  be  granted  to  him  durmg 
the  remainder  of  his  life."  The  above  entry  was 
signed  b^  the  Marquis  of  Salisbury,  chairman  of 
the  meeting. 

15  and  16.  From  the  16th  March  1865,  the  date 
of  the  foregoing  resolution,  the  plaintiff  retired 
from  the  office  of  the  Olerk  to  the  Trustees  of  the 
Biver  Lee,  and  the  retiring  pension  of  300L  per 
annum,  free  from  income  tax,  granted  to  the  plain* 
tiff  by  the  said  resolution,  was  duly  paid  to  him 
thereunder  quarterly  by  the  said  trustees,  until 
their  dissolution  hereimuter  mentioned. 

17 — 20.  The  trustees,  in  compliance  with  the 
Oommissioners  Olauses  Act  1847,  kept  books,  in 
which  true  and  regular  accounts  were  entered  of 
all  moneys  received  and  paid  for  and  on  account 
of  the  said  Lee  Navigation  Acts  and  the  Oommis- 
sioners Olauses  Act  1847,  and  of  the  several  pur- 
poses for  which  such  moneys  were  received  and 
paid ;  which  accounts  were  every  year  examined, 
settled,  and  allowed  by  the  trustees,  and  certified 
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by  the  cbairman  at  their  annual  general  meeting, 
and  were  duly  audited,  in  compliance  with  the  Com- 
missioners  Clauses  Act  184/.  In  each  year  the 
trasteeB  caused  an  annual  account  or  abstract  to 
be  prepared,  showing  the  total  receipt  and  expen- 
diture of  all  funds  levied  by  yirtue  of  the  before- 
mentioned  Acts  for  the  year,  with  a  statement  of 
the  balance,  duly  audited  apd  certified,  in  all  which 
aocoants  the  quarterly  payments  of  the  said  an- 
naity  to  the  plaintiff  were  included  from  its  com- 
mencement to  the  dissolution  of  the  trustees. 

21—32.  By  the  Lee  Conservancy  Act  1868  (13 
A  14  Yict.  c.  div.)  the  Trustees  ot  the  River  Lee 
were  on  and  from  the  first  Friday  in  April  1869, 
dissolved,  and  their  duties  and  powers  transferred 
to  the  defendants,  who  were  substituted  for  them, 
and  were  thereby  made  a  body  corporate,  by  the 
name  of  The  Lee  Conservancy  Board,  with  a 
perpetual  Ruccession  andacommon  seal,  with  power 
to  taiEe,  hold,  and  dispose  of,  by  grant,  demise,  or 
otherwise,  land  and  other  property,  and  with  all 
the  property,  powers,  rignts,  and  interests,  and 
subject  to  all  the  obligations  and  liabilities  of  the 

33  and  34.  By  sect.  129  of  the  said  Act  of  1868, 
in  addition  to  the  tolls  authorised  by  the  Lee 
Navigation  Improvement  Acts,  and  subject  to  the 
provisions  of  these  Acts,  the  Conservancy  Board 
might  levy  the  tolls  specified  in  the  second  sche- 
dale  to  the  Act.  And  by  sect.  130,  power  was 
given  to  the  board,  in  case  the  reduction  of  the 
tolls  in  any  year  should  diminish  the  income  of 
the  board  so  that  it  should  be  insufficient  to  keep 
down  the  interest  and  annual  income  charged 
thereon,  and  to  meet  the  expenditure  of  the  year, 
thereupon  to  raise  the  tolls  to  such  an  extent,  not 
exceeding  the  maximum  authorised  by  the  Lee 
Navigation  Improvement  Acts  and  that  Act,  as 
woala  meet  the  insufficiency  and  prevent  its  re- 
corrence. 

35  and  36.  From  the  2nd  April  1869,  to  the  25th 
Dec.  1871,  the  said  retiring  pension  of  300L  per 
annum  was  paid  quarterly  by  the  said  conservancy 
board  to  the  plaintiff,  such  payments  being  duly 
entered  in  the  accounts  of  the  board,  and  such 
accounts  being  duly  balanced,  examined,  settled, 
allowed,  certified,  and  audited  in  manner  required 
by  the  Commissioners  Clauses  Act  1847. 

37—45.  In  consequence  of  the  income  and  funds 
of  the  board  falling  off,  as  shown  by  the  accounts, 
copies  of  which  accompany  and  form  part  ot  the 
special  case,  notice  was  given  by  one  of  the 
members  of  the  board,  at  a  meeting  held  on  the 
2nd  Feb.  1872,  that  at  a  meeting  to  be  held  on  the 
16th  inst.  he  should  move  "  that  the  resolution  of 
the  16th  March  1865,  srauting  a  pension  of  3002. 
per  annum  to  Mr.  John  Marchant,  late  Clerk  to 
the  Trustees  of  the  River  Lee,  be  altered  by  the 
reduction  of  the  amount  to  1001.,  or  to  such  other 
sum  as,  having  regard  to  the  state  of  the  funds, 
the  board  may  then  determine;  the  same  to  be 
paid  during  the  pleasure  of  the  board."  Notice 
in  writing  of  the  intended  reduction  "  of  his  pen- 
sion to  such  an  amount  as  the  present  circum- 
stances of  the  conservancy  can  allow,"  was  given 
by  the  clerk  of  the  board  to  the  plaintiff  on  the 
5th  Feb.  1872,  and  on  the  16th  ■'Feb.  1872,  at  a 
meeting  of  the  board,  a  letter  from  the  plaintiff, 
dated  5th  Feb.,  repudiating  their  powers  to  reduce 
his  pension,  and  that  he  was  taking  steps  to 
enforce  his  rights,  was  read.  At  the  same  meeting 
the  motion  to   reduce  the  pension  having  been 


brought  forward,  due  notice  thereof  having  been 
given  to  every  member  of  the  board,  in  compliance 
with  sect.  44  of  the  Commissioners  Clauses  Act 
1847,  and  permission  having  been  given  to  amend 
the  same  by  inserting  the  words  "  150Z.  per  annum, 
as  from  Christmas  last,"  in  the  place  of  the 
words  "  lOOZ.  per  annum,"  it  was  resolved,  by  six 
to  three,  "  that  the  resolution  of  the  16th  March 
1865,  granting  a  pension  of  3001.  per  annum  to 
Mr.  John  Marchant,  late  clerk,  &c.,  be  altered  by 
the  reduction  of  the  amount  to  1502.  per  annum, 
as  from  Christmas  last,  the  same  to  be  paid  during 
the  pleasure  of  the  board." 

46.  Since  that  meeting  the  board  declined  to 
pay  the  retiring  pension  of  3002.  a  year  in  full,  and 
reauced  the  same  pension  to  150L  per  annum. 
They  paid  37Z.  10«.,  oeing  one  quarter's  pension  to 
the  25th  March  1872,  at  the  reduced  rate,  but 
declined  to  pay  the  balance  of  372.  10«.  required  to 
mai:e  up  the  full  amount  to  that  day  at  the  rate 
of  3002.  per  annum. 

47.  This  action  is  brought  to  recover  the  said 
unpaid  balance  of  872.  lOs,,  it  beinff  agreed  that 
the  pleadings  and  the  statutes  r^ating  to  the 
Biver  Lee  shall  form  part  of  this  case,  and  also 
that  the  court  shall  oe  at  liberty  to  draw  any 
inferences  or  find  any  facts  which  in  the  opinion 
of  the  court  or  jury  ought  to  have  drawn  or 
found.  The  question  for  their  opinion  being 
whether  the  plaintiff  is  entitled  to  recover  l^e 
said  sum  of  372. 10«. 

The  Court  of  Exchequer  (Kelly,  C.B.,  and 
Martin,  B.)  after  argument  had,  gave  judgment 
in  Trinity  Term  1873,  in  fiftvour  of  the  pkintiff 
(see  report  of  the  case  below,  L.  Bep.  8  Eq.  290 ; 
42  L.  J.  141,  Ex.),  whereupon  error  was  brought 
to  this  court  by  the  defendant,  the  grounds  of 
error  being,  first,  that  it  does  not  appear  in  the 
special  case  that  the  Trustees  of  the  Lee  in  the 
declaration  mentioned,  had  power  to  make  the 
alleged  grant  of  a  pension  to  the  plaintiff  for  life ; 
secondly,  that  it  appears  in  the  case  that  the  alleged 
pension  was  unreasonably  excessive  in  amount,, 
and  therefore  the  defendants  had  the  power  to,  and 
did  reduce  it;  thirdly,  that  the  alleged  pension  does 
not  appear  to  have  been  granted  by  deed;  and 
also  thac  it  was  a  mere  gratuity  without  con- 
sideration and  revocable  dv  the  defendants; 
fourthly,  that  the  defendants  nad  power  to  revoke 
or  reduce  such  pension,  and  did,  before  action,  in 
the  exercise  of  such  power,  revoke  and  reduce  the 
amount  thereof;  fifbnly,  that  before  action  the  de- 
fendants, as  such  Lee  Conservancy  Board,  never 
had  money  or.  funds  come  to  their  hands  applicable 
to  the  payment  of  the  plaintiff's  claim ;  sixthly,  that 
the  matters  stated  in  the  special  case,  and  plead- 
ings forming  part  thereof,  are  not  sufficient  in  law 
to  entitle  the  plaintifE  to  recover  the  judgment 
herein  against  the  defendants,  but  the  said  judg- 
ment ought  to  be  given  for  the  defendants  against 
the  plaintiff. 

The  following  are  the  points  for  argument  on 
the  part  of  the  plaintiff  (respondent).  First,  that 
the  Trustees  of  the  Biver  Lee  were  a  public  body, 
intrusted  by  the  Lee  Navigation  Improvement 
Acts  with  powers  and  duties  for  a  public  purpose, 
and,  in  exercise  and  performance  of  those  powers 
and  duties,  they,  by  resolution  of  a  meeting  duly 
held  according  to  law,  granted  and  allowed  to  the 
plaintiff  an  annuity  or  retiring  pension  of  3002. 
per  annum  during  the  remainder  of  his  life,  and 
they  thereby  incurred  an  obligation  or  liability 
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to  pay  the  said  money  during  the  plaintifiTa  life, 
which  obligation  or  liability  was  by  the  Lee  Con- 
servancy Act  1868,  transferred  to  the  defendants ; 
secondly,  that  it  was  the  duty  of  the  said  trustees  to 
fix  the  amount  of  the  said  annuity,  havine  regard  to 
the  len^h  of  the  plaintiff's  services,  and  to  all  the 
other  circumstances  of  the  case,  and  to  pay  the 
amount  so  fixed  out  of  the  moneys  which  might 
come  to  their  hands  by  virtue  of  the  powers  and 
provisions  of  the  Lee  Navigation  Improvement 
Acts,  and  that  the  resolution  fixing  the  amount 
of  such  annuity  was  either  irrevocable  or  could 
only  be  revoked  or  altered,  having  regard  to  the 
same  circumstances ;  thirdly,  that  it  was  the  duty  of 
the  said  trustees  to  fix  the  tolls  to  be  levied  by 
them  under  the  before-mentioned  Acts  (not  ex- 
ceeding the  maximum  tolls  authorised  by  the  said 
Acts)  upon  due  consideration  of  the  expenses 
attending  the  execution  of  the  said  Acts,  including 
the  payment  of  the  said  annuity  to  the  plaintiff, 
and  that  by  the'  Lee  Conservancy  Act  1868 
this  duty  was  imposed  on  the  defendants; 
fourthly,  that  by  the  said  resolution  and  the 
payment  of  the  said  annuity  thereunder 
by  the  said  trustees  down  to  the  time  of  their 
dissolution,  such  annuity  became  an  expense 
incident  to  the  powers  and  duties  of  the  trustees 
under  the  Lee  Navigation  Improvement  Acts,  and 
was  one  of  the  purposes  for  which  income  re- 
ceived hj  the  trustees  under  the  said  Acts,  was  at 
the  passing  of  the  Lee  Conservancy  Act  1868,  by 
law  applic^le,  and  that  tolls  levied  and  moneys 
received  by  the  defendants  are  applicable  solely 
to  those  purposes, 

J,  Brown,  Q.C.  (with  him  was  W,  BcMmard), 
for  the  defendants  (appellants). — The  case  cited 
and  relied  on  by  the  plamtiff  below  {Cla/i*ke  v.  The 
Imperial  Oas  Light  and  Coke  Company,  4  £.  &  Ad. 
315 ;  2  L.  J.,  N.  8.,  30,  K.  B.)  is,  when  carefully 
looked  at,  as  different  as  possible  from  the  present 
case.  There  was  nothing  whatever  to  prevent  a 
reconsideration  of  the  resolution  of  lo65.  By 
sect.  76  of  the  7  Geo.  3,  c.  51,  under  which  the 
plaintiff  was  appointed,  the  trustees  had  power  to 
remove  all  their  officers  and  servants  from  time 
to  time  at  their  will  and  pleasure ;  and  no  retiring 
pension  or  allowance  could  then  be  granted  be- 
cause by  sect.  84  of  that  Act,  the  trust  funds  were 
expressly  appropriated  to  certain  specified  pur- 
poses, not  mcluding  such  a  grant.  It  was  not 
until  the  passing  of  the  13  &  14  Yict.  o.  cix,  s.  76, 
that  any  power  existed  for  giving  compensation 
to  retiring  servants.  But  this  section  conferred 
a  power  only  and  imposed  no  obligation  on  the 
trustees  to  give  a  pension  to  the  plaintiff.  The 
lan^age  of  the  section  is  altogether  the  language 
of  bounty  and  not  of  contract,  and  enabl^  the 
trustees,  and,  consecjuently,  their  successors  (the 
defendants),  at  their  discretion,  to  vary  the 
amount,  or  even  to  discontinue  it  altogether. 
There  was  clearly  no  "  grant,"  nor  was  there  any 
^  contract,"  nor  any  consideration  to  support  one. 
The  plaintiff  being  removeable  at  the  will  and 
pleasure  of  the  trustees,  the  annuity  could  not 
nave  been  given  in  consideration  of  his  resigna- 
tion. [QuAiN,  J. — ^The  words  of  the  section  are, 
^*  Whose  services  are  no  longer  required  by  the 
trustees."  Does  the  plaintiff's  case  come  witbdn 
these  words?]  Neither  the  word  "grant,"  or 
"  contract,"  are  used  in  the  matter ;  the  words 
are  "  pay  and  allow."  It  resembles  the  allowance 
of  pocKet  money  to  a  child.    The  trustees  may, 


"having  regard  to  the  circumstances,"  judge 
"from  time  to  time,"  not  only  how  much  they 
will  "  pay  and  allow,"  but  also  whether  they  will 
pay  and  allow  anything  at  all.  No  power  is  given 
by  the  Act  to  bind  their  successors,  even  if  it  had 
been  granted  under  seal.  [He  was  here  stopped 
by  the  court,  who  called  upon] 

Benjamin,  Q.C.  (with  whom  was  Hayman),  for 
the  plaintiff  (respondent),  contra, — ^The  judgment 
of  the  court  below  was  right.  The  resolution  of 
1865  was  a  ffood  legal  execution  of  a  contract 
entered  into  between  the  plaintiff  and  the  trustees, 
and  was,  it  is  submitted,  binding  on  the  trustees,  and 
on  their  successors,  the  defendants,  either  as  a 
Parliamentary  grant  or  as  a  contract,  and  the 
plaintiff's  claim  is  one  of  right,  and  not  an 
eleemosynary  application  to  the  defendants' 
bounty.  To  take  it  first,  as  a  grant.  By  sect.  76 
of  the  7  Qeo.  3,  c.  51,  under  which  the  plaintiff 
was  duly  appointed,  the  trustees  might  appoint  a 
clerk,  and  might  allow  him  "  such  salary  or  re^ 
compense  as  they  might  think  reasonable,"  so  that 
even  under  that  Act,  while  he  was  liable  to  dis- 
missal at  their  pleasure  at  any  moment,  yet  he 
had  the  hope  held  out  to  him  of  a  "  recompense'*  at 
the  end  of  a  faithful  service.  But  by  sect.  76  of 
the  subsec^uent  Act  (13  &  14  Vict.  c.  cix.)  express 
power  is  given  to  the  trustees  "  from  time  to  time 
to  pay  and  allow  "  to  a  retiring  officer  (in  any 
other  case  than  that  of  misconduct)  such  annuity  or 
other  allowance  as  they  in  their  judgment  should 
consider  reasonable  and  proper.  The  object  was 
to  stimulate  and  encourage  faithful  and  diligent 
service.  No  sum  was  fixed,  but  it  was  left  to  the 
judgment  of  the  trustees.  In  fact,  it  was  Parlia- 
ment saying  to  the  plaintiff,  "  Be  you  diligent  and 
faithful,  ana  the  trustees  for  the  time  being  shall 
allow  you  such  a  retiring  pension  as  they  shall 
judge  to  be  proper."  The  plaintiff  had  thus  a 
parliamentary  right  to  a  pension,  and  all  that  was 
left  for  consideration  by  the  trustees  was  the  value 
of  the  plaintiff's  services  and  the  amount  of  the 
pension.  The  trustees  had  exercised  their  "judg- 
ment "  upon  these  matters  by  their  resolution  of 
1865,  and  that  resolution  would  not  have  been 
revocable,  even  by  themselves;  and,  a  fortiori,  it 
was  not  by  the  defendants,  who  could  not  exercise 
the  "  judgment "  intended  by  the  Act  of  Parlia- 
ment upon  services  and  merits  of  which  they  could 
know  nothing.  Had  the  trustees,  as  they  might 
have  done,  given  the  plaintiff  a  lump  sum  down  to 
enable  him  to  buy  an  annuity  of  3002.  a  year  for 
his  own  life,  it  could  not  have  been  recalled.  What 
difference  in  principle  can  it  make  that  (probably 
thinking  it  to  be  a  better  bargain  for  the 
trust)  they  prefer  to  pay  him  the  annuity  itself 
out  of  the  funds  P  Either  mode  was  an  equally 
legal  and  valid  execution  of  their  power,  and  each, 
it  is  contended,  equally  irreversiole.  The  words 
"  firom  time  to  time  "  are  applicable  to  the  case  of 
successive  trustees  and  successive  clerks,  and  not 
to  the  case  of  one  clerk  only.  [Aechibaxd,  J. — 
Do  you  say  that  this  is  a  parliamentary  power 
delegated  to  the  trustees  and  binding  them  for 
ever  P]  I  do ;  that  is  precisely  the  way  in  which  I 
put  it.  Once  done,  it  is  done  and  done  for  ever. 
It  becomes  a  vested  right,  and  another  party, 
having  no  knowledge  of  the  circumstances,  cannot, 
after  it  has  been  done,  alter  or  reverse  it.  To  take 
it  now  on  the  second  ground,  ihat  of  contract.  In 
Clarke  v.  The  ImpericU  Gaslight  and  Coke  Company 
{uhi  sup.),  Lord  Denman,  C.J.  (at  p.  325  of  4 
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B.  k  Ad.)  says :  *'  We  are  of  opinion  that  the 
general  authority  confided  to  tne  directors  to 
manage  the  concerns  of  the  company  may  well 
authorise  a  grant  like  this,  particularly  to  an 
officer  entitled  to  a  salary  wishing  to  retire  on 
account  of  ill-health,  and  agreeing  to  abstain  from 
transferrin fif  his  services  to  any  other  company." 
No  doubt  the  annuity  there  was  granted  under 
seal.  Does  its  not  being  so  in  the  present  case  make 
any  difference  ?  By  the  very  words  of  the  decision 
in  Gibson  v.  The  East  India  Company  (5  Bing. 
N.0. 262 ;  8  L.  J.,  N.  S.,  193, 0.  P.),  the  grant  in  this 
case  would  have  been  valid  if  under  seal.  In  Gibson*  s 
case  a  deed  and  seal  were  necessary  to  bind  alarge 
body  of  shareholders,  and  the  doctrine  of  the  com- 
mon law  is  intelligible  in  the  case  of  a  corporation 
with  a  large  body  of  shareholders.  But  here 
every  individual  trustee  had  formal  notice  of  the 
proposed  resolution,  which  was  afterwards  unani- 
mously passed  by  all  the  trustees  present,  and 
there  was  nobody  else  to  be  bound.  The  same 
technical  necessity  for  a  seal  also  existed  in  Innes 
V.  The  East  India  Gonypany  (17  0.  B.  351 ;  25 
L.  J.  154,  C.P.)  The  Companies  Clauses  Act  of 
1847  (10  &  11  Vict.  c.  16,  and  which  is  incorporated 
in  13  &  14  Vict.  c.  cix.)  by  sect.  56  gives  power  to 
enter  into  a  contract  such  as  that  in  the  present 
case.  After  the  passing  of  13  &  14  Vict,  the 
plaintiff  must  be  assumed  to  have  remained  in 
the  trustees*  service  on  the  terms  that,  barring 
misconduct,  he  should  receive  such  a  retiring 
pension  as  they  in  their  judgment  should  allow, 
and  the  subsequent  resolution  created  a  binding 
contract  on  their  part  to  pay  him  such  pension  in 
consideration  of  his  past  services :  {Eastwood 
r. Kenyan,  11  A.  A  E.  438 ;  9  L.  J..  N.  S.,  406,  Q.B. ; 
Bryant  v.  Flight,  5  M.  &  W.  1 14 ;  8  L.  J.,  N.  S.,  189, 
Ex.)  The  power  "  from  time  to  time  to  pay  and 
allow,"  &c.,  may  be  a  power  to  grant  other  or  in- 
creased annuities,  but  is  not  a  power  to  recall  a 
contract  once  made,  or  to  reduce  the  amount  of  the 
pension  once  granted. 

J.  Brovm,  Q.C.,  replied,  and  cited  a  passage 
from  Chitty  on  Contracts,  p.  50,  when  he  was 
stopped. 

Keating,  J. — I  am  of  opinion  that  the  judgment 
of  the  court  below  (which,  it  must  be  observed, 
was  that  of  two  learned  Judges  only,  and  in  which 
judfi;ment  one  learned  Lord  Chief  Baron  appears 
to  have  concurred  with  considerable  hesitation) 
must  be  reversed.  The  facts  of  the  case  are  very 
short,  and  it  may  be  as  well  that  I  should  here 
recapitulate  them.  The  plaintiff  in  this  action  was 
appointed  by  certain  persons,  who  were  by  Act  of 
Parliament  constituted  a  corporation  under  the 
name  and  style  of  "the  Trustees  of  the  River 
Lee,"  to  be  their  clerk,  and  in  pursuance  of  the  pro- 
visions of  the  Act  of  Parliament  (7  Geo.  3,  c.  51, 
8.  76),  under  which  he  was  appointed,  he  became 
their  servant,  removable  at  their  will  and  pleasure 
Under  the  terms  of  that  Act  it  was  not  competent 
to  the  trustees  to  give  or  make  any  remuneration 
by  w»y  of  a  retiring  allowance,  or  a  payment  of 
any  kind  whatever,  to  any  servant  or  officer 
of  theirs,  upon  his  leaving  their  service,  or 
resigning  his  office,  under  any  circumstances; 
because  by  sect.  84  of  the  Act  it  was  ex- 
pressly enacted  and  provided  that  all  sums  of 
money  raised  by  the  trustees  should  be  appro- 
priated and  applied  by  them  to  certain  specified 
purpose?,  of  which  such  an  allowance  or  payment 
was  not  one.    Any  such  allowance,  or  payment 
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bein^  thus  clearly  excluded  by  the  provisions  of 
the  Act  of  Geo.  3,  it  became  necessary,  in  order 
to  enable  the  trustees,  if  they  should  feel  so  dis- 
posed, to  confer  any  remuneration  in  the  shape  of 
an  annuity,  or  a  retiring  allowance,  upon  an  old 
servant,  to  give  them  that  power  by  a  special 
enactment,  and  accordingly,  by  the  13  &  14  Vict, 
c.  cix.,  which  was  an  Act  for  altering  and  amending 
the  Acts  relating  to  the  navigation  of  the  river 
Lee,  and  to  enable  the  trustees  further  to  improve 
the  navigation,  and  to  dispose  of  the  surplus 
water,  and  for  other  purposes,  that  power  was 
given  them  by  sect.  76,  which  enacts  that  "  it  shall 
be  lawful  for  the  trustees  acting  under  the 
provisions  of  certain  Acts  herein  recited,  and  of 
this  Act,  from  time  to  time  to  pay  and  allow  to 
any  officer  or  servant  of  the  said  trustees,  whose 
services  might,  from  any  other  cause  than  that 
of  misconduct,  be  no  longer  required  by  the  said 
trustees,  such  annuity  or  other  allowance  as, 
having  regard  to  length  of  service,  and  all  the 
other  circumstances  of  the  case,  might,  in  the 
judgment  of  the  said  trustees  be  reasonable  and 
proper ;"  and  the  section  then  goes  on  to  enable 
the  trustees,  from  time  to  time,  to  pay  and  allow 
such  annuity  or  allowance  out  of  tne  moneys 
which  might  come  to  their  hands  by  virtue  of  the 

?owers  and  provisions  of  the  several  Acts  of 
Parliament  relating  to  their  trust.  In  the  year 
1865  the  plaintiff,  who  had  been  for  a  period  of 
forty  years  in  the  service  of  the  trustees  as  their 
clerk,  finding  himself,  from  increasing  years  and 
ill-health  combined,  unable  any  longer  to  perform 
satisfactorily  the  duties  of  his  office  of  clerk,  ap- 
plied to  the  trustees  to  appoint  his  son  to  be  their 
clerk  in  his  stead,  and  further  solicited  their  favour- 
able consideration  of  his  past  services.  Thereupon 
the  trustees  complied  with  both  these  requests, 
and  they  unanimously,  on  the  16th  March  1865, 
passed  a  resolution  that  the  plaintiff's  "  resigna- 
tion be  accepted,  and  that  a  retiring  pension  of 
3002.  per  annum,  free  of  income  tax,  be  granted  to 
him  during  the  remainder  of  his  life,"  and  there  is 
little  doubt,  probably,  that  it  was  their  full  inten- 
tion that  the  annuity  should  be  for  his  life.  For 
many  years,  down  to  the  end  of  the  year  1871,  the 
plaintiff  received  his  full  retiring  pension  of  300/.  a 
year.  Subsequently  thereto,  in  consequence  of 
the  funds  of  the  trust  falling  away,  it  became  neces- 
sary, in  the  judgment  of  the  defendants  (who  had 
in  the  meanwhile  succeeded  to  the  office,  powers, 
and  obligations  of  the  old  trustees)  to  reconsider 
the  amount  of  the  plaintiff's  pension,  which  they 
accordingly  did,  and  the  result  of  such  reconsidera- 
tion was  that  the  former  resolution  of  1865  was 
varied  by  a  resolution  of  the  16th  Feb.  1872, 
which  reduced  the  amount  of  the  plaintiff's  annuity 
thenceforth  from  300Z.  to  150i.  per  annum,  and 
which  stated  that  it  was  to  be  paid  *'  duriug  the 
pleasure  of  the  board."  The  question,  then,  for 
our  decision  is  whether  or  not  the  defendants  had 
power  to  vary  the  previous  resolution  of  1865.  In 
the  interval  between  the  date  of  that  resolution 
and  the  later  one  of  1862,  there  had,  no  doubt, 
occurred  a  change  in  the  constitution  of  the 
trustees,  and  a  transfer  under  the  Act  of 
1868  to  The  Lee  Conservancy  Board  (the 
defendants)  of  the  navigation,  works,  property, 
and  all  other  rights  and  interests  of  che  old 
trustees  had  taken  place  ;  but  I  do  not  think 
that  that  makes  the  slightest  difference.  The  new 
board  (the  defendants)  stand  in  the  place  and,  if  I 
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may  say  so,  in  the  shoes  of  the  old  one  (the 
tmstees),  with  all  the  latter's  rights,  powers,  privi- 
leges, liahilities,  and  obligations.  I  am  clearly  of 
opinion,  therefore,  that  the  defendants  had  power 
to  vary  the  resolution  of  1865  in  the  way  they 
have  done.  The  power  was  to  pay  the  annnity 
'*  from  time  to  time,"  but  there  was  no  grant  under 
seal  or  any  valid  contract  by  which  the  trustees 
had  bound  themselves  to  pay  it.  It  is  unnecessary 
to  consider  what  the  case  would  have  been  if  the 
trustees  had  made  a  grant  of  this  annuity  under 
seal,  or  by  a  valid  contract  founded  on  a  good 
consideration,  for  the  simple  reason  that  there  was 
here  neither  the  one  nor  tne  other.  Mr.  Benjamin, 
indeed,  has  ar^ed  with  much  ability  that  the 
original  resolution  was  binding  as  a  grant,  because 
under  sect.  76  of  the  13  &  14  Yict.  c.  ciz.  a  duty 
or  obligation  was  imposed  upon  the  trustees  to 
exercise  their  judgment  in  the  matter,  and  that, 
havinc;  once  exercised  that  judgment  by  pass- 
ing uie  resolution  of  1865,  they  could  not 
af^wards  retract  it,  nor  could  such  reso* 
lution  be  subsequently  varied.  I  muse  say 
that  that  is  a  construction  of  the  section 
to  which  I  cannot  agree,  and  for  which  I  can  see 
no  ground  at  all ;  and  from  which,  therefore,  I 
entirely  dissent.  A  power  was  given  by  the  sec- 
tion in  question  to  the  trustees,  but  no  obligation 
was  thereby  imposed  upon  them.  But  then  Mr. 
Benjamin  says,  if  the  court  should  hold  that  there 
was  no  grant,  yet  still  the  resolution  showed  a  valid 
contract  founaed  on  good  consideration  between 
the  plaintiff  and  the  trustees.  I  can  see  no  trace 
of  any  such  contract,  or  of  anything  like  a  con- 
tract. The  case  is  one  simply  of  good  service,  and 
a  voluntary  reward ;  the  resolution  conferred  a 
bounty  merely  on  the  plaintiff.  No  doubt  the 
trustees  desired  and  intended,  at  the  time,  to  pro- 
vide for  him  during  the  remainder  of  his  life ;  and 
had  the  funds  continued  to  admit  of  it,  the  full 
original  amount  of  the  annuity  would  probably  have 
continued  to  be  paid  to  him  ;  but  a  denciency  which 
was  not  anticipated  having  arisen  in  the  funds, 
there  is  nothing  to  prevent  the  defendants  from 
reconsidering  the  matter,  and  reducing  the 
amount  as  they  have  done,  and  which  I  think 
they  were  fully  authorised  to  do. 

Grove,  J.^I  am  entirely  of  the  same  opinion, 
and  upon  the  same  grounds ;  though  1  should 
have  been  far  better  pleased  if  I  could  have  come 
to  an  opposite  conclusion. 

QuAiN,  Abchibald,  and  Honthan,  J  J.  concurred, 
the  last-named  learned  judge  observing  that,  if 
necessary,  he  would  have  been  disposed  to  rely  upon 
the  construction  of  the  words  "  whose  services  are 
no  longer  required,"  in  sect.  76,  suggested  by 
Quain,  J,  during  the  argument. 

Jvdgmmi  reversed. 

Attorneys  for  the  plaintiff  (respondent),  Mcmch' 
ion.  Long,  and  Co,  17,  Lincoln's-inn-fields,  W.C., 
and  Maidstone. 

Attorney  for  the  defendants  (appellants),  B,  J, 
Pead,  4,  Storey^  -  gate,  Great  George  -  street, 
Westminster,  S. W. 
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Fridcuy,  May  8, 1874. 

The  Ovisbseebs  op  Salfobd  Union  v.  The  Justices 
OP  the  Hundbed  op  Salpobd.    ^ 

Union  Assessment  Act  1864 — Appeal  to  assessment 

committee — Oondition    precedent    to    a^ppeal    to 

quarter  sessions. 

Under  the  Union  Assessment  Act  1864  (25  4*   2^ 

Vict.  c.  103,  ss.  18, 20),  and  the  Union  Assessment 

Cornvnittee  Act  1864  (27  ^  28  Vict.  c.  39,  s.  1),  notice 

of  objection  to  thevahiation  Ust  and  notice  ofa/ppeal 

mui  he  given  to  the  assessment  committee  before 

an  appeal  can  be  m,ade  to  quarter  sessions,  and 

such  notices  are  a  condition  precedent  to  the  hear- 

ing  of  such  appeal.    In  the  event  of  omitting  to 

give  such  notices  the  court  vnU  qiMsh  the  order  of 

quarter  sessions,  even  in  cases  where  the  assess^ 

ment  committee  has  no  power  to  grant  relirf. 

This  was  an  application  for  a  rule  for  a  certiorari 

to  bring  up  an  order  made  by  the  respondents, 

sitting  in  quarter  sessions,  to  be  quashed. 

The  facts  of  the  case  were  as  follows  :  Messrs. 
Shaw,  Ashton  and  Sharp,  were  bill-posters,  carry- 
ing on  business  at  Manchester,  and  they  were 
assessed  to  the  relief  of  the  poor  in  respect  of 
certain  advertising  stations  used  by  them  in  the 
Ordinary  way  of  their  trade. 

These  stations  consist  of  walls  and  hoarding, 
which  are  the  property  pf  a  railway  company,  and 
for  the  licence  to  use  which  as  advertising  stations 
Messrs.  Shaw  and  Go.  pay  a  yearlv  rent.  The 
licence  is  revocable  at  any  time  on  behalf  of  the 
railway  company,  and  it  does  not  confer  any  ex- 
clusive right  to  the  possession  or  sole  use  of  the 
walls  and  hoardings. 

The  overseers  having  made  out  a  supplemental 
valuation  list  the  assessment  note  was  served  upon 
Messrs.  Shaw  and  Go.,  and  as  they  disputed  their 
liability  to  be  rated  at  all  to  the  relief  of  the  poor 
of  the  Salford  township,  they  caused  notice  of 
appeal  to  be  served  both  on  the  overseers  and  also 
on  the  assessment  committee,  but  no  objection 
was  ever  taken  on  behalf  of  Messrs.  Shaw  and  Go. 
to  the  valuation  list.  The  appeal  against  the  rate 
was  entered  for  trial  at  the  ensuing  general 
quarter  sessions  of  the  peace,  and  upon  the  hear- 
ing of  the  appeal,  no  counsel  having  appeared  for 
the  overseers,  the  court,  upon  proof  bemg  given  of 
the  service  of  the  notice  of  appeal  pronounced 
judgment,  quashing  the  rate. 

HerscheiU,  Q.G.  (with  him  /.  E.  Oorst),  showed 
cause  against  the  rule. — The  real  question  is 
whether  Shaw  and  Go.,  are  rateable  at  all.  The 
case  depends  on  the  oonstruction  of  two  Acts  of 
Parliament,  the  Unions  Assessment  Gommittee  Act 
1862  (25  &  26  Yict.  c.  103),  sect.  20,  and  the  Union 
Assessment  Act  1864  (27  &  28  Yict.  o.  39),  sect.  1. 
I  contend  that  the  assessment  committee  are  not 
authorised  to  entertain  the  question  of  rateability. 
By  the  20th  section  of  the  first  Act  the  committee 
may,  whether  any  objection  be  or  be  not  made  to 
any  such  valuation  list,  and  either  before  or  after 
any  meeting  for  hearing  objections,  make  such 
alteration  m  the  valuation  of  any  hereditaments 
included  in  any  valuation  list,  and  insert  therein 
any  rateable  hereditaments  omitted  therefrom,  and 
make  such  corrections  in  names,  descriptions,  and 
particulars  in  any  valuation  list,  and  upon  such 
information  as  to  them  may  seem  sufficient,  and 
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may,  with  the  consent  of  the  gaardians  as  afore- 
said  appoint  or  employ  a  person  to  survey  and 
Tfilue  toe  rateable  hereditaments  comprised  in  any 
sach  valnation  list,  or  any  of  them,  or  omitted 
therefrom,  or  may  take  snch  other  means  as  they 
may  think  necessary  for  ascertaining  the  correct- 
ness thereof,  and  when  the  committee  have  heard 
snd  determined  all  snch  objections  as  aforesaid, 
and  have  made  such  alterations,  insertions,  and 
oQrrections  in  any  ralnation  list  as  to  them  may 
seem  proper,  they  shall  approve  the  same  under 
the  himds  of  three  members  of  the  committee 
present  at  the  meeting,  at  which  the  same  is 
approved,  with  the  date  of  such  approval ;  but  if 
ohaw  and  Co.  had  objected  under  that  section, 
and  said  We  are  not  liable  at  all,  it  would  not  be 
an  objection  which  the  committee  could  inquire 
into.  Nor  are  the  committee  empowered  to  enter- 
tain the  objection  under  the  18th  section,  for  the 
persons  to  give  notice  of  objection  are  persons 
who  may  feel  themselves  aggrieved  oy  any 
valuation  list  on  the  ground  of  unfairness  or  in- 
correctness in  the  valuation.  Nor  is  the  authority 
of  the  assessment  committee  enlarged  by  the 
27  &  28  Yict.  c.  39,  s.  1,  which  enacts  that  before 
any  appeal  shall  be  heard  by  any  special  or 
quarter  sessions  against  a  poor  rate  made  for  any 
parish  contained  in  any  union  to  which  the  Union 
Assessment  Committee  Act  1862,  applies,  the 
appellant  shall  give  twenty-one  days  notice  in 
wricing  previous  to  the  special  or  quarter  sessions 
to  which  such  appeal  is  to  be  made,  of  the  in- 
tention to  appeal,  and  the  grounds  thereof,  to  the 
assessment  committee  of  such  union,  provided 
that  after  the  first  day  of  August  next  no  person 
shall  be  empowered  to  appeal  to  any  sessions 
against  a  poor  rate  made  in  comformity  with  the 
valoation  list  approved  of  by  such  committee 
unless  he  shall  have  given  to  such  committee 
notice  of  objection  against  the  said  list,  and  shall 
have  failed  to  have  obtained  such  relief  in  the 
matter  as  deemed  just.  [Blackbusn,  J. — Is  it 
not  a  substantial  enactment  that  after  1st  Aug. 
no  person  shall  be  empowered  to  appeal  unless 
he  shall  have  given  the  committee  notice  of  ob- 
jection?] I  submit  not,  where  the  contention 
u  whether  a  part^  is  ratable  at  all,  not  whether 
he  is  unfairly  or  mcorrectly  rated.  Prior  to  1864, 
you  could  go  to  sessions  direct  on  appeal,  and 
therefore  it  is  easy  to  understand  why  the  com- 
mittee could  determine  the  amount  of  the  valua- 
tion. The  words  in  sect.  20  are  unmeaning  unless 
my  contention  is  right.  [Blackbuiin,  J. — It  is 
quite  clear  that  if  Shaw  and  Co.  had  been  left 
oat  of  the  valuation  list  altogether,  the  railway 
company  might  have  appealed  to  have  them 
inserted;  the  Legislature  has  enacted  that  the 
parties  shall  go  to  the  committee,  and  fail  to  obtain 
relief  before  tney  can  appeal  to  the  quarter  sessions.] 

The  Soltcitor-Chnercd  (Mr.  HoUcer,  Q.C.)  and 
Edwards  were  not  called  upon. 

Blackburn,  J.— The  27  &  28  "Vict.  c.  39,  sect.  1, 
18  curiously  worded,  but  absolute  and  positive. 
It  enacts  that  before  any  appeal  shall  be  neard  at 
quarter  sessions,  the  appellant  shall  give  notice  of 
his  intention  to  appeal  and  the  grounds  thereof  to 
the  assessment  committee ;  and  then  the  statute 
goes  on  to  provide  that  after  the  1st  Aug.  next 
no  person  shaU  be  empowered  to  appeal  to  any 
sessions  against  a  noor-rate  made  in  conformity 
with  the  valuation  list  approved  of  by  such  com- 
mittee, unless  he  shall  have  g^ven  to  such  com- 


mittee notice  of  objection  against  the  said  list,  and 
shall  have  failed  to  obtain  such  relief  in  the  matter 
as  deemed  just.  This  is  a  separate  enactment. 
Here  there  is  a  rate  made  out  in  conformity  with 
the  valuation  lists,  only  assessing  property  which 
it  is  contended  ought  not  to  be  assessed.  K  Mr. 
Herscheirs  contention  is  ri^ht,  the  parties  would 
£Etil  to  obtain  relief  from  their  notice  of  objection 
to  the  assessment  committee,  but  yet  the  appli- 
cant ought  to  have  given  notice,  althoi^h  the 
assessment  committee  could  give  no  relief  as  that 
is  a  condition  precedent  to  an  appeal  to  quarter 
sessions.  The  rule  must  therefore  be  made  ab- 
solute. 

Mellor,  J. — I  am  of  same  opinion. 

Rule  absolvie. 

Solicitors  for  appellants,  Chester,  Urquhart,  and 
Co.  for  Butt,  Manchester. 

Solicitors  for  respondents,  Venn  and  Son  for 
BUson,  Manchester. 


CBOWV  CASES  BESEBVED. 

Reported  by  JoHjr  Thoxpbov,  Esq.,  Banister-at-Law. 

Saturday,  April  26,  1874. 

(Before  Lord  Colbridob,  C.J.,  Blackburn  and 
Lush,  JJ.,  and  Fioott  and  Clbasbt,  BB.) 

Beg.  v.  Gboroe  Kbnball. 

Larceny. 

W.let  a  horse  on  hire  for  a  week  to  C,  who  fetched 
the  horse  every  morning  from  W*s  stable,  a/nd 
retwmed  U  after  the  danfs  worh  was  done.    The 
prisoner  went  to  C  one  dan/,  just  as  the^  day's 
work  was  done,  OAid  fraudulenity  obtained  it  from 
him  by  soAfvng  falsely,  "  I  have  corns  for  W.'s 
horse ;  he  has  got  a  job  on,  and  wants  it  as  quickly 
as  possible***     The  same  evening  the  prisoner  was 
found  three  miles  off  urith  the  horse  by  a  constable, 
to  whom  he  staieathai  it  was  his  father's  horse, 
and  thai  he  was  sent  to  sell  it : 
Held,  that  tlie  jfrisoner  was  rightly  convicted   of 
larceny  on  an  indictment  alleging  the  property  of 
the  horse  to  be  in  W, 
Case  stated  for  the  opinion  of  this  Court  by  the 
Deputy  Assistant  Jnage  at  the  Middlesex   Ses- 
sions. 

George  Kendall  was  tried  before  me  at  the  Mid- 
dlesex Sessions,  on  the  11th  Feb.  1874,  on  an  in- 
dictment which  charged  him  with  having  stolen, 
on  the  28th  Jan.  1874,  a  horse,  the  property  of 
James  Watson. 
The  facts  proved  were  these : 
James  Watson,  the  owner  of  the  horse,  had  let 
it  on  hire  for  a  week  to  John  Coote,  a  master  car- 
man employed  in  the  West  India  Docks.  Coote 
fetched  the  horse  every  morning  from  Warren's 
stable,  and  returned  it  every  afternoon  after  the 
day's  work  was  done. 

On  the  28th  Jan.,  jast  as  the  horse's  work  was 
done,  the  prisoner,  Ueorge  Kendall,  came  to  Coote 
and  said,  "  I  have  come  for  Mr.  Watson's  horse ; 
he  has  got  a  job  on,  and  wants  it  back  as  quickly  as 
possible."  Believing  that  statement,  Coote  took 
the  harness  off,  assisted  the  prisoner  to  mount,  and 
desired  him  to  take  the  hprse  back  to  Watson's 
as  soon  as  he  could.  The  prisoner  rode  off  with 
the  horse,  did  not  take  it  to  Watson's,  but  was 
found  with  it  the  same  evening  three  miles  off 
by  a  police  constable,  to  whom  ne  stated  that  it 
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was  his  father's  horse,  and  that  he  was  sent  to 
sell  it. 

Upon  proof  of  these  facts,  I  doubted  if  the  offence 
amounted  to^'laroeny,  inasmuch  as  the  horse  was 
not  taken  out  of  the  possession  of  Watson,  in  whom 
the  ownership  was  laid. 

The  counsel  for  the  prosecution  then  applied  to 
amend  the  indictment,  by  alleging  the  property  to 
be  in  Coote. 

I  was  of  opinion,  that  if  this  amendment  were 
made,  the  offence  was  still  not  that  of  larceny,  but 
that  of  obtaining  the  horse  by  false  pretences. 

There  heing  no  G|ue8tion  as  to  the  fraudulent 
intention  of  the  prisoner,  I  left  the  case  to  the 
jury  on  the  indictment  unamended,  and  they  found 
prisoner  guilty. 

I  desire  the  opinion  of  the  Court  for  the  Consi- 
deration of  Crown  Cases  Eeserved,  whether  the 
prisoner  on  these  facts  could  be  properly  convicted 
of  larceny  on  the  indictment,  either  as  it  originally 
stood,  or  as  amended  by  alleging  the  ownership  in 
Coote.  If  the  latter,  the  amenmnent  is  to  be  con- 
sidered as  made. 

I  postponed  judgment,  and  the  prisoner  remains 
in  the  House  of  Correction  until  tne  opinion  of  the 
court  is  pronounced. 

(Signed)        Fbancis  Basbow, 
Chairman  of  the  Second  Court 
Middlesex  Sessions. 

No  counsel  appeared  for  the  prisoner. 

Abram,  for  the  prosecution. — There  is  no  doubt 
if  the  case  is  one  of  larceny,  the  indictment  is  good, 
as  Watson  was  the  owner  of  the  horse,  but  the 
learned  judge  doubted  whether  it  was  not  more 
properly  a  case  of  obtaining  the  horse  by  false 
pretences. 

Blackburn,  J. — 'No  doubt  it  would  have  been  so 
if  the  prisoner  had  been  charged  with  stealing  the 
horse  from  Coote,  the  bailee,  but  as  against  the 
owner,  Watson,  it  was  larceny. 

By  the  Court.  Gonvietion  affirmed. 


Satwrdcuy,  May  2, 1874. 

(Before  Lord  Coleridge,  C.  J.,  Blackburn,  J., 
Lush,  J.,  Pigott,  B,,  and  Clbasby,  B.) 

Beg.  v.  Fabrell. 

Evidence — Inahility  of  wUnesa  to  travel — Reception 
of  depontion^ll  ^  12  Vict.  c.  42,  «.  17. 

The  deposition  of  a  witness  properly  taken  before 
the  committing  magistrate^  with  ftm  opportunity  of 
cross-examination  hy  the  accused,  was  aUotoed  to 
be  read  ai  the  trial  under  the  following  circum- 
stances, in  the  absence  of  the  toitness  who  was  alive. 
It  was  proved  by  a  medical  man  that  the  witness 
was  seventy -four  years  old,  and  that  he  thought  that 
she  would  faint  at  the  idea  of  coming  into  court, 
and  that  seeing  so  ma^iy  faces  would  be  dangerous 
to  her,  and  that  slie  was  so  nervous  that  it  might 
be  dangerous  to  her  to  be  examined  at  aU,  but  that 
he  thotight  she  could  go  to  London  to  see  a  doctor 
without  difficulty  or  danger. 

Held  that  her  deposition  ought  not  to  have  been 
received  under  the  11  ^  12  Vict.  c.  42,  s.  17. 

Case  reserved  for  the  opinion  of  this  court  by 

Lord  Coleridge,  C.  J. 
The  prisoner  was  indicted  for  embezzlement, 

and  was  tried  before  me  at  Stafford,  on  Saturday, 

14th  March  1874. 
In  the  course  of  the  case  for  the  prosecution  it 


was  proposed  to  put  in  evidence  the  deposition  of 
Mary  Lee,  the  aunt  of  the  prosecutor,  who  sold 
milk,  and  whose  milk  accounts  were  entirely  kept 
and  his  milk  business  managed  by  Mary  Lee,  his 
aunt. 

To  Mary  Lee  the  prisoner  had  been  in  the  habit 
of  accounting.  Mary  Lee  was  alive  and  was  living 
in  Stafford,  not  far  from  the  court  where  the 
prisoner  was  being  tried. 

Due  proof  having  been  given  that  her  deposition 
was  properly  taken  in  the  presence  of  the  prisoner, 
and  witn  full  opportunity  of  cross-examination,  it 
was  proposed  to  read  it  under  11  &  12  Vict.  o.  42, 
s.  17,  on  the  ground  that  she  was  so  ill  as  to  be 
unable  to  travel. 

On  this  point  Samuel  Cookson,  a  doctor  of 
medicine  living  in  Stafford,  and  the  regular  medical 
attendant  of  Mary  Lee,  gave  the  following  evidence : 

Dr.  Cookson  :  I  am  a  doctor  of  medicine  living 
and  practising  in  Stafford.  I  know  Mary  Lee. 
She  is  very  nervous  and  seventy-four  years  of  age. 
I  think  she  would  &int  at  the  idea  of  coming  into 
court,  but  I  think  that  she  could  go  to  Lunoon  to 
see  a  doctor  without  difficulty  or  danger.  I  think 
the  idea  of  seeing  so  many  faces  would  be  dan- 
gerous to  her,  and  that  she  is  so  nervous  that  it 
miffht  be  dangerous  for  her  to  be  examined  at  all. 
I  think  she  could  distinguish  between  the  court 
going  to  her  house  and  she  herself  coming  to  the 
court. 

I  received  the  deposition  and  evidence,  and  the 
jury  convicted  the  prisoner.  But  I  respited  the 
sentence,  and  now  request  the  opinion  of  the  Court 
of  Criminal  Appeal  whether  the  deposition  ought 
to  have  been  received.  If  it  ought  not,  the  con- 
viction must  be  quashed. 

April  25. — This  case  was  called  on  for  argument, 
but  no  counsel  appeared  on  either  side. 

May  2. — Lord  Colebidge,  C.J.,  now  delivered 
the  judgment  of  the  court. —  We  are  of  opinion 
that  upon  the  facts  in  this  case  the  deposition  of 
Mary  Lee  was  improperly  received  in  evidence 
under  the  11  &  12  Vict.  c.  42,  s.  17,  which  (after 
directing  justices  to  take  in  manner  therein- 
mentioned  the  statement  on  oath  or  affirmation  of 
the  witnesses  appearing  against  any  person  charged 
before  them  with  an  indictable  offence)  enacts  that 
if  afterwards  "  upon  the  trial  of  the  person  so 
accused  it  shall  be  proved  that  any  person  whose 
deposition  shall  have  been  taken  as  aforesaid,  is 
dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if 
also  it  be  proved  that  such  deposition  was  taken 
in  the  presence  of  the  person  so  accused,  and  that 
he  or  nis  counsel  or  attorney  had  a  full  oppor- 
tunity of  cross-examining  the  witness,  then  if 
such  deposition  purport   to    be   signed    by  the 

i'ustice  by  or  before  whom  the  same  purports  to 
lave  been  taken,  it  shall  be  lawful  to  read  such 
deposition  as  evidence  in  such  prosecution  without 
further  proof  thereof,  unless  it  shall  be  proved 
that  sucn  deposition  was  not  in  fact  signed  bv 
the  justice  purporting  to  sign  the  same.*'  We  think 
that  old  age,  and  nervousness,  and  inability  to 
stand  a  cross-examination  is  not  a  sufficient  founda- 
tion for  the  reading  of  the  deposition,  and  that  it 
would  raise  a  dangerous  latituae  in  practice  if  we 
were  to  admit  it  upon  such  grounds. 

Conviction  quashed. 
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Saturday,  April  25, 1874. 

(Before  Lord  Golebidgs,  G.J.  and  Blackbusn  and 
Lush,  JJ.,  Pigott  and  Cleasby,  BB.) 

REg  v.  Pbmbleton. 

MalieiouM  injv/ry  to  property — Throwing  a  atone 
€U  a  person  but  missvng  and  bredhing  a  window — 
24  ^  25  Vict.  c.  97  «.  61. 
V^endant  was  indicted  for  unlawfully  and  mali- 
ciously  committing  damage  upon  a  window  in  the 
house  of  the  prosecutor  contrary  to  the  24i  &"  25 
Vict.  c.  97,  s.  51.  Defendant  who  had  been  fighting 
with  other  pei'sons  in  the  street  after  being  turned 
out  of  a  public  house,  went  across  the  street,  and 
picked  up  a  stone,  and  threw  at  them.  The  stone 
missed  them,  passed  over  their  heads,  and  broke  a 
toindow  in  tlie  public-house.  The  jury  fou/nd  thai 
he  intended  to  hit  one  or  more  of  the  persons  he 
had  been  fighting  with  and  did  not  intend  to 
break  the  window : 
Held  that  upon  this  finding  the  prisoner  was  not 

guilty  of  the  charge  within  the  above  statute. 
To  support  a  conviction  under  sect.  51  there  must 
be  a  wilful  and  intentional  doing  of  an  unlawful 
act  in  relation  to  the  property  damaged. 
Casb  stated  for  the  opinion  of  this  Court  by  the 
Recorder  of  Wolverhampton. 

At  the  Quarter  Sessions  of  the  Peace  held  at 
Wolverhampton  on  the  8th  Jan.  instant  Henry 
Pembleton  was  indicted  for  that  he  "  unlawfully 
and  maliciously  did  commit  damage  injury,  and 
spoil  upon  a  window  in  the  house  of  Henry  Kirk- 
ham  "  contrary  to  the  provision  of  the  Stat.  24 
and  25  Vict.  o.  97  s.  51.  This  section  of  the  statute  | 
enacts: 

WfaoBoeyer  shall  unlawfully  and  malioiously  commit 
an  J  damage  is  jury  or  spoil  to  or  upon  any  real  or 
perabnal  property  whatsoever  either  of  a  public  or  a 
private  nature  for  which  no  punishment  is  hereinbefore 
provided,  the  damage  injury  or  spoil  being  to  an  amount 
exoeeding  bl.  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable  at  the  discretion  of  the 
court  to  be  imprisoned  for  any  term  not  exceeding  two 
years  with  or  without  hard  labour ;  and  in  case  any  such 
offence  shall  be  committed  between  the  hours  of  nine  of 
the  clock  in  the  evening  and  six  of  the  dock  in  the  next 
morning,  shall  be  liable  at  the  discretion  of  the  court  fo 
be  kept  in  penal  servitude  for  any  term  not  exceeding 
five  years  and  not  less  than  three,  or  to  be  imprisoned  for 
any  term  not  exoeeding  two  years,  with  or  without  hard 
labour. 

On  the  night  of  the  6th  Dec.  1873  the  prisoner 
was  drinking  with  others  at  a  public-house  called 
"  The  Grank  Turk "  kept  by  the  prosecutor.  About 
eleven  o'clock  p.m.  the  whole  party  were  turned 
out  of  the  house  for  being  disoraerly,  and  they  then 
b^an  to  fiffht  in  the  street  and  near  the  prose- 
cutor's window,  where  a  crowd  of  from  40  to  50 
persons  collected.  The  prisoner,  after  fightine 
some  time  with  persons  in  the  crowd,  separatea 
himself  from  them,  and  removed  to  the  other  side 
of  the  street,  where  he  picked  up  a  large  stone,  and 
threw  it  at  the  persons  ne  had  been  fighting  with. 
The  stone  passed  over  the  heads  of  those  persons, 
and  struck  a  large  plate  glass  window  in  the 

Srosecutor's  house,  and  broke  it,  thereby  doing 
amage  to  the  extent  of  71.  I2s.  9d. 
The  jury,  after  hearing  evidence  on  both 
sides,  found  that  the  prisoner  threw  the  stone 
which  broke  the  window,  but  that  he  threw  it 
at  the  people  he  had  been  fighting  with,  in- 
tending to  strike  one  or  more  of  them  with  it, 
but  not  intending  to  break  the  window;  and 
they  returned  a  verdict  of  "  guilty "  whereupon 


I  respited  the  sentenoe,  and  admitted  the  prisoner 
to  bail,  and  pray  the  judgment  of  the  Court  for 
Crown  Cases  Reserved,  whether  upon  the  facts 
stated  and  the  finding  of  the  jury  the  prisoner 
was  rightly  convicted  or  not. 

(Signed)  John  J.  Powell. 

Recorder  of  Wolverhampton. 

No  counsel  appeared  to  argue  for  the  prisoner. 

J.  XJnderhill  for  the  prosecution. — The  conviction 
was  right  under  the  statute,  for  it  is  found  that  the 

Erisoner  threw  the  stone  at  the  people,  intending  to 
it  some  or  one  of  them ;  that  is,  that  he  was  guilty 
of  a  malicious  act;  and  the  other  part  of  the  finding 
that  he  did  not  intend  to  break  the  window,  may 
be  rejected  as  surplusage.  An  unlawful  act  done 
without  just  cause  implies  malice.  In  the  Act  there 
are  some  sections  under  which  it  is  necessary  that 
there  should  be  the  intention,  in  order  to  prove 
the  ofience,  but  there  are  others  under  which  it  is 
not  necessary  that  there  should  be  the  intention ; 
for  instance  sect.  58  enacts  that  every  punishment 
and  forfeiture  imposed  by  the  Act  on  any  person 
maliciously  committing  any  offence  whether  the 
same  be  punishable  upon  indictment  or  upon 
summary  conviction,  snail  equally  apply  and  be 
enforced,  whether  the  offence  shall  be  committed 
from  malice  conceived  a^nst  the  owner  of  the 
property  in  respect  of  which  it'  shall  be  committed, 
or  otherwise.  There  was  malice  against  the 
persons  at  whom  the  stone  was  thrown  and  the 
consequence  of  throwing  the  stone  was  the  damage 
to  the  window.  The  above  section  seems  to 
dispense  with  malice  against  the  owner  of  the  pro- 
perty injured,  and  the  rule  of  law  that  a  man  must  be 
taken  to  intend  the  consequence  of  an  unlawful  act 
also  applies.  In  1  Russell  on  Crimes  667  (3rd  edit.) 
it  is  said  **  It  should  however  be  observed  that  when 
the  law  makes  use  of  the  term  *  malice  afore- 
thought* as  descriptive  of  the  crime  of  murder  it  is 
not  to  be  understood  merely  in  the  sense  of  a 
principle  of  malevolence  to  particulars,  but  meaning 
that  the  fact  has  been  attended  with  such  circum- 
stances as  are  the  ordinary  svmptoms  of  a  wicked 
depraved  and  malignant  spirit — a  heart  regard- 
less of  social  duty  and  deliberately  bent  on  mischief. 
And  in  general  any  formed  design  of  doing  mis- 
chief may  be  called  malice.  Fost.  256  262." 
[Blackburn,  J. — Foster  is  speaking  of  murder  in 
that  passage.  Lord  Coke,  3  Inst  56  also  speaking 
of  murder  says  "  If  the  Act  which  causes  death 
is  unlawful  it  is  murder."  He  puts  the  case  of  a 
man  who  intending  to  steal  a  deer  in  a  park,  shoots 
at  it,  and  by  the  glance  of  the  arrow  kills  a  boy  that 
is  hidden  in  a  bush.  '*  This,  he  says,  is  murder, 
for  the  act  was  unlawful  although  A.  had  no  intent 
to  hurt  the  boy  nor  knew  not  of  him."  la  there 
any  authority  except  those  dicta  and  Plumnier's 
case  (Kely,  109)  which  go  that  length?]  The 
same  rule  is  laid  down  in  East's  P.  C.  231  and  Lord 
Hale,  P.  C.  451.  [Lush,  J. — Lord  Coke  seems  to  put 
it  on  the  unlawfulness  of  the  act,  and  he  goes  so 
far  as  to  say  *'If  a  man,  knowing  that  many  people 
come  in  the  street  from  a  sermon,  throw  a  stone 
over  the  wall,  intending  only  to  frase  them"  or  to 
give  them  a  light  hurt  and  thereupon  one  is  killed, 
this  is  murder ;  for  he  had  an  ill  intent,  though 
that  intent  extended  not  to  death  and  though  he 
knew  not  the  party  slain."  Surely  that  would  be 
only  manslaughter  unless  he  knew  what  his  act 
would  probably  do,  or  unless  he  intended  to  do 
grievous  bodily  harm.  You  have  to  make  out  not 
only  that  the  act  was  unlawful  but  that  it  was  mull- 
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cions.  Does  not  that  mean  intentionally  malicions  ? 
Mast  you  not  show  that  he  did  maliciously  break 
the  window  P]  Suppose  a  man  throws  at  one 
window,  and  misses  it  but  breaks  another.  Would 
not  that  case  be  within  the  Act,  although  there 
was  no  intention  to  break  the  particular  window  P 
In  Eus.  739  it  is  said  "  There  are  many  acts  so 
heedless  and  incautious  as  necessarily  to  l>e  deemed 
unlawful  and  wanton  though  there  may  not  be  any 
express  intent  to  do  mischief ;  and  the  party  com- 
mitting them,  and  causing  death  by  such  conduct 
will  be  guilty  of  manslaughter."  In  Reg  v.  Ward, 
(12  Cox  0.  C.  123  ;  41  L.  J.  69,  M.  0.)  where  the 
prisoner  who  was  iealous  of  other  persons  going 
m  pursuit  of  wild  lowl  in  a  creek  of  a  river,  fired 
from  his  boat  while  the  prosecutor  was  in  pursuit 
of  wild  fowl  in  a  way  so  as  to  frighten  and  deter 
him  from  going  there  again;  but  as  the  prosecutor's 
punt  slewed  round,  he  was  struck  b^  the  shots 
from  the  prisoner's  gun,  but  if  the  boat  had  not 
slewed  round,  the  shot  would  not  have  struck  him; 
and  it  was  held  by  a  majority  of  twelve  judges  to 
three  that  there  was  evidence  of  a  malicious  wound- 
ing by  the  prisoner.  [Ltjsh,  J. — ^In  that  case  Kelly, 
C.B.  asked  "Does  maliciously  necessarily  mean 
intentionally  P]  The  cases  of  Bex  v.  Haughton, 
(5  C.  &  P.  555)  and  Beg  v.  Monagham  (23  L.T.  Eep. 
N.  S.  168)  were  then  cited.  If  a  peron  throws  a  stone 
in  a  neighbourhood  where  there  are  windows  intend 
ing  seriously  to  hurt  some  person,  can  he  excuse 
himself  because  the  result  is  only  that  a  window  is 
broken  instead  of  a  man's  head  P  Sect.  39  relates 
to  unlawful  and  malicious  injuries  to  works  of  art. 
Now  if  two  persons  happen  to  quarrel  in  a  museum 
and  one  throws  a  missile  at  the  other,  and  misses 
him  but  destroys  a  valuable  art  specimen,  is  he  to 
be  held  not  guilcy  of  an  offence  because  his 
malicious  intention  was  towards  the  man  and  not 
the  property  or  its  owner  P  Yet  that  must  follow, 
if  the  conviction  is  not  upheld  in  this  case. 

Lord  CoLE&iDGE,  C.J. — 1  am  of  opinion  that  this 
conviction  must  be  quashed.  The  facts  of  the  case 
are  these.  The  prisoner  and  some  other  persons  who 
had  been  drinking  in  a  public  house  were  turned 
out  of  it  about  11  p.m.  for  being  disorderly,  and 
they  then  began  to  fight  in  the  street  near  the 
prosecutor's  window.  Th e  prisoner  separated  him- 
self from  the  others,  and  went  to  the  other  side  of 
the  street,  and  picked  up  a  stone,  and  threw  it  at 
the  persons  he  nad  been  fighting  with.  The  stone 
passed  over  their  heads,  and  broke  a  large  plate 
glass  window  in  the  prosecutor's  house,  doing 
damage  to  an  amount  exceeding  61.  The  jury 
found  that  the  prisoner  threw  the  stone  at 
the  people  ho  had  been  fighting  with  intending  to 
strike  one  or  more  of  them  with  it,  but  not 
intending  to  break  the  window.  The  question  is 
whether  under  an  indictment '  for  unlawf uUv  and 
maliciously  committing  an  injury  to  the  window  in 
the  house  of  the  prosecutor,  the  proof  of  these  facts 
alone  coupled  with  the  finding  of  the  jury  will  do  ? 
Now  I  think  that  is  not  enough.  The  indictment' 
is  framed  under  the  24  &  25  Vict.  c.  97  s.  51.  The 
Act  is  an  Act  relating  to  malicious  injuries  to  pro- 
perty, and  sect.  51  enacts  that  whosoever  shall 
unlawfully  and  maliciously  commit  any  dam- 
age, Ac.  to  or  upon  any  real  or  personal  property 
whatsoever  of  a  public  or  a  private  nature  for 
which  no  punishment  is  hereinbefore  provided 
to  an  amount  exceeding  5Z.  shall  be  guilty  of  a 
m isdemeanor.  There  is  also  the  58th  section  which 
deserves  attention.    "  Every  pmiishment  and  for- 


feiture by  this  Act  imposed  on  any  person  mali- 
ciously committing  any  offence,  whether  the  same 
be  punishable  upon  indictment  or  upon  summary 
conviction,  shall  equallv  apply  and  be  enforced, 
whether  the  offence  shall  be  committed  from  malice 
conceived  against  the  owner  of  the  property  in 
respect  of  which  it  shall  be  committea,  or  other- 
wise." It  seems  to  me  on  both  these  sections 
that  what  was  intended  to  be  provided  against 
by  the  Act  is  the  wilfully  doing  an  unlawful 
Act,  and  that  the  Act  must  be  wilfully  and 
intentionally  done  on  the  part  of  the  person 
doing  it,  to  render  him  liable  to  be  convicted. 
Without  saying  that  upon  these  facts  if  the  jury 
had  found  that  the  prisoner  had  been  guilty  of 
throwing  the  stone  recklessly,  knowing  that  there 
was  a  window  near  which  it  might  probably  hit, 
that  I  should  have  been  disposed  to  interfere  with 
the  conviction,  yet  as  they  have  found  that  he  threw 
the  stone  at  the  people  he  had  been  fighting  with 
intending  to  strike  them  and  not  intending  to 
break  the  window,  I  think  the  conviction  mant  be 
quashed.  I  do  not  intend  to  throw  any  doubt  on 
the  cases  which  have  been  cited  and  which  show 
what  is  sufficient  to  constitute  malice  in  the  case 
of  murder.  They  rest  upon  the  (irinciples  of  the 
common  law,  and  have  no  application  to  a  statutory 
offence. 

Blackburn,  J. — I  am  of  the  same  opinion  and  I 
quite  agree  that  it  is  not  necessary  to  consider 
what  constitutes  wilful  malice  aforethought  to 
bring  a  case  within  the  common  law  crime  of 
murder,  when  we  are  construing  this  statute  which 
says  that  whosoever  shall  unlawfully  and  mali- 
ciously commit  any  damage  to  or  upon  any  real 
or  personal  property  to  an  amount  exceeding  61., 
shall  be  guilty  oi  a  misdemeanor.  A  person  may 
be  said  to  act  maliciously  when  he  wilfully  does  an 
unlawful  act  without  lawful  excuse.  The  question 
here  is  can  the  prisoner  be  said  when  he  not  only 
threw  the  stone  unlawfully,  but  broke  the  window 
unintentionally,  to  have  unlawfully  and  maliciously 
broken  the  window.  I  think  that  there  was  evi- 
dence on  which  the  jury  might  have  found  that  he 
unlawfully  and  maliciously  broke  the  window,  if 
if  they  had  found  that  the  prisoner  was  aware 
that  the  natural  and  probable  consequence  of 
his  throwing  the  stone  was  that  it  might  break 
the  glass  wmdow,  on  the  principle  that  a  man 
must  be  taken  to  intend  what  is  the  natural 
and  probable  consequence  of  his  acts.  But  the 
jury  nave  not  found  that  the  prisoner  threw  the 
stone,  knowing  that,  on  the  other  side  of  the 
men  he  was  throwing  at,  there  was  a  glass  window, 
and  that  he  was  reckless  as  to  whether  he  did  or  did 
not  break  the  window.  On  the  contrary  they  have 
found  that  he  did  not  intend  to  break  tne  window. 
I  think  therefore  that  the  conviction  must  be 
quashed. 

PiGOTT,  B. — I  am  of  the  same  opinion. 

Lttsh,  J. — I  also  think  that  on  this  finding  of  the 
jury  we  have  no  alternative  but  to  hold  that  tne  con- 
viction must  be  quashed.  The  word  "  maliciously  " 
means  an  act  done  either  actually  or  constructively 
with  a  malicious  intention.  The  iury  might  have 
found  that  he  did  intend  actually  to  break  the 
window  or  constructively  to  do  so,  as  that  he 
knew  that  the  stone  might  probably  break  it 
when  he  threw  it.    But  they  have  not  so  found. 

Clbasby,  B.  concurred. 

Conviction  quaehed. 
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B«potted  by  C.  E.  Halokv.  Esq.,  Barxister-at-Law. 

May  8  and  19, 1874 

(Before  the  Lohd  Chancellor  (Caims),  Lords 
Chelhstord,  Hathssley,  O'Haoan,  and  Sel- 
borne). 

The  East  London  Railway  Company  v.  White- 
church  AND  others. 

error  prom  the  coxtrt  of  exchequer  chamber  in 

ENGLAND. 

Eating — InainUiy  of  company  to  make  good  defir 

ciency  in  rates. 

By  the  East  London  Baikoay  Act  1865  (28  ^  29 
Vid.  c.  li,)  the  plaintifa  in  error  toere  authorised 
to  construct  a  system  of  railways,  numbered  from 
Ito  7  ;  and  by  sect,  128  of  the  Act  it  was  erected 
thai  "  if  and  while  the  company  are  possessed 
wider  this  Act  of  any  lands  assessed  or  liable  to 
be  assessed  to  any  sewers  rate,  consolidaied  rate, 
poor  raie,  police  rate,  main  drainage  rate,  church 
rate,  or  other  parochial  or  ward  rate,  they  shaM 
from  time  to  time,  until  the  railway  and  the  worJcs 
thereof  are  completed  and  assessed,  or  liable  to 
be  assessed,  be  liable  to  make  good  the  deficiency 
in  the  assessment  for  such  rates  by  reason  of  those 
lands  being  taken  or  used  for  the  purpose  of  the 
railway  or  works;  and  the  deficiency  shall  be 
computed  according  to  the  rental  at  which  those 
lanas,  with  any  buildings  thereon,  are  now 
rated:' 

No.  1  railway,  which  was  the  principal  line,  passed 
through  several  parishes,  among  otliers,  B.,  of 
which  iJie  defendants  in  error  were  churchwardens 
and  overseers.  The  whole  of  the  part  which  passed 
through  M.  was  completed  and  worked ;  out  the 
part  xn  some  other  varishes  was  unfinished,  as 
were  other  parts  of  the  system. 

Held  {reversing  the  decision  of  the  Exchequer 
Chamber)  that  the  whole  of  the  line  in  B.  parish 
being  complete,  amd  capable  of  being  assessed  as  a 
working  railway,  the  company  were  no  longer 
liable  to  malce  good  the  difioiency  in  the  rates 
under  the  above  sections,  for  the  provisions  of  the 
section  relaie  only  to  each  particular  parish. 

Beg.  V.  Metropolitan  District  Railway  Company 
(X  Bep.  6  Q.  B.  698)  disapproved. 

This  was  a  proceeding  in  error  on  the  judgment 
of  the  Court  of  Exchequer  Chamber,  Willes, 
Keating,  Lush,  and  Brett,  J  J.,  Blackburn  and 
Mellor,  JJ.,  dissenting  (reported  L.  Rep.  7  Ex.  424 ; 
27  L.  T.  Rep.  N.  S.  494),  reversing  the  judgment 
of  the  Court  of  Exchequer,  Kelly,  C.B.,  JBramwell 
and  Cleaeby,  BB.,  Martin,  B.,  dissenting  (reported 
L.  Rep.  7  Ex.  248 ;  26  L.  T.  Rep.  N.  S.  635),  on  a 
special  case  stated  in  an  action  brought  by  the 
defendants  in  error,  the  churchwardens  and  over- 
seers of  the  parish  of  St.  Maty,  Rotherhithe,  to 
reoover  from  the  railway  company  the  sum  of 
310L,  the  deficiency  in  the  rates  upon  lands  taken 
by  the  company  under  their  Act  (28  &  29  Vict. 
c.  li),  and  claimed  by  the  defendants  in  error  as 
due  under  sect.  128  of  that  Act. 

The  feuctB  are  fully  set  oat  in  the  reports  in  the 
eomts  below. 

Sir  /.  Karslake,  Q.C.  and  Poland  for  the  plain- 
tiffs in  error. 

Prentice,  Q.C.  and  Morgan  Howard  for  the 
defendants  in  error,  urged  the  same  arguments, 
And  relied  on  the  same  cases  as  in  the  courts 
below.  Cur.  adv.  vult. 


May  19. — ^The  Lord  Chancellor  (Cairns),  after 
going  through  the  facts  as  to  the  authorization  of 
the  railway  under  the  East  London  Railway  Act 
1865  (28  &  29  Yict.  c.  li),  continued :  The  rail- 
wa^r    so   authorised    passed     through     different 

Parishes,  including  the  parish  of  St.  Mary,  Rother- 
ithe,  and  it  is  completed  in  that  parish,  although 
not  along  the  whole  extent  of  the  line  contemplated 
by    the    Act.      Now    when   an   Act    is    passed 
authorising  a  company  to  construct  a  railway  or 
other  pubhc  works,  and  to  take  land  and  houses 
in  a  parish  for  that  purpose,  if  there  were  nothing 
further  provided,  the  company  would  be  at  liberty 
to  pull  down  the   houses  and  occupy  the  lands 
along  their  whole  line,  while  it  was  in  course  of 
construction,  and  if  daring  the  process  the  pre- 
mises became  of  a  less  assessable  value,  it  would 
be  within  an  ordinary  landowner's  powers  to  do  as 
he  pleased  with  his  land  in  any  pEkrish,  and  the 
parochial    authorities   would    be    compelled    to 
submit  to  the  loss.    Bat  it  has  been  the  habit 
of  the  Legislature  to  take  into  consideration  the 
inconvenience  and  loss  caused  by  the  land  being 
rendered     of     little     or    no     assessable    value 
during  the  progress  of  the  works,  and  in  conse- 
quence, the  provision  contained  in  sect.  128  of  the 
East  London  Railway  Act,  was  enacted,  and  the 
only  question  before  your  Lordships  is  the  proper 
construction  of  that  section.    The  (question  must 
be  approached  without  any  a  piiori  view  as  to 
what  would  be  the  natural  course  for  the  Legis- 
lature to  adopt.    I  venture  to  remind  your  Lord- 
ships of  this,  because  some  of  the  learned  judges 
of  the  court  below  say  that  the  intention  a  priori 
must  be,  that  the  parishes  should  suffer  no  loss. 
1  do  not  see  why  tnis  should  be  so.     Some  provi- 
sion should,  no  doubt,  be  made  as  to  lands  lying 
unproductive  during  the  progress  of  the  works ; 
but  we  cannot  tell  what  bargain  the  Legislature 
may  choose  to  make.    The  wisdom  of  Parliament 
may  adopt  either  of  two  courses  ;  they  may  say 
that  the  assessable  value  of  the  premises  occupied 
is  to  be  taken  as  it  originally  stood,  until  the  whole 
line  is  completed ;  or,  looking  at  each  parish  sepa- 
rately, that  the  sum  at  whieh  the  premises  were 
assessed  is  to  be  taken  to  be  their  value  until 
there  is  another  assessable  property  in  the  parish 
to  bo  assessed,  though  that  mav  not  be  as  valu- 
able as  it  was  before.    I  wiU  add,  as  regards  the 
former  of  these  courses,  that  it  might  or  might 
not  be  beneficial  to  the  parish,  when  part  of  the 
line  was  completed,  it  might  be  more  productive 
,than  after  the  whole  had  been ;  and  according  to 
this  view  the  original  assessment  would  contmue 
until  everv  portion  of  this  line,  however  minute, 
was  completed.    The  respondents  contend  that  the 
original    assessment    should  continue    until    the 
whole  line  authorised  by  the  Act,  or  at  all  events, 
until  the  whole  of  the  No.  1,  or  main  line,  should 
be  completed.    The  appellants  contend  that  as 
soon  as  the  railway  in  any  particular    parish  is 
completed,  although  only  a  portion  of  a  larger 
line,  so  that  it  can  be  assessed,  that  is,  the  terminus 
of  the  time  during  which  the  old  assessment  is  to 
continue.    The  words  of  sect.  128  are:  "If  and 
while  the  company  are  possessed  under  this  Act  of 
any  lands  assessed,  or  liable  to  be  assessed,  to  any 
sewers  rate,  consolidated  rate,  poor  rate,  p61ice 
rate,  main  drainage  rate,  church  rate,   or  other 
parochial  or  ward  rate,  they  shall  from  time  to 
time,  until  the  railway  or  the  works  thereof  are 
completed  and  assess^,  or  liable  to  be  assessed. 
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be  liable  to  make  good  the  deficiency  in  the 
assessment  for  snch  rates  by,  reason  of  those 
lands  being  taken  or  used  for  the  parposes 
of  the  railway  or  works,  and  the  deficiency 
shall  be  computed  according  to  the  rental  at  which 
those  lands  with  any  buildings  thereon  are  now 
rated."  Your  Lordships  will  observe  that  two 
assessments  are  contemplated,  the  one  present, 
while  the  company  are  possessed  of  the  lands,  the 
other  future,  which  is  the  terminus  of  the  interval 
during  which  the  old  assessment  is  to  continue. 
This  would  lead  to  the  conclusion  that  they  are 
enuadem  generis,  and  that  as  the  first  is  parochial 
tne  second  is  also  parochial.  We  shall  obtain  a 
clue  to  the  meaning  if  we  insert  in  the  second  line 
of  the  section  after  the  words,  "  assessed  or  liable 
to  be  assessed,"  the  words  "  in  any  parish,"  which 
must  necessarily  be  understood.  We  then  have 
clearly  and  plainly  the  expression  of  the  intention 
of  the  Legislature  that  until  the  present  parochial 
assessment  is  replaced  by  another  parochial  assess- 
ment, always  looking  to  the  same  parish,  the  old 
assessment  is  to  remain.  If  we  adopt  the  view 
contended  for  by  the  respondedts,  the  words  after 
"  completed  "  should  be  struck  out  of  the  clause. 
For  tnese  reasons  I  think  the  judgment  of  the 
minority  of  the  court  below  was  correct,  and  that 
the  decision  of  that  court  ought  to  be  reversed.  I 
attach  but  little  importance  to  arguments  drawn 
from  other  clauses  m  the  Act ;  they  are  of  the 
nature  of  private  bargains  with  particular  parishes 
inserted  at  their  instance,  and  ought  not  to  affect 
the  construction  of  a  general  clause,  such  as  that 
now  before  your  Lordships.  As  the  case  of  Beg.  v. 
The  Metropolitan  District  Railway  Company  (L. 
Bep.  6  Q.  B.  698)  was  much  commented  on  below, 
I  must  admit  the  view  which  I  take  is  inconsistent 
with,  and  must  supersede  it. 

Lord  Chelmsford. — My  Lords,  the  question 
cannot  be  regarded  as  free  from  difiBculty  when 
we  look  at  the  difierences  of  opinion  among  the 
learned  judges,  and  the  case  of  It  eg.  v.  The 
Metropolitan  District  Railway  Company  (uhi  sup.), 
they  tnought  could  not  be  distinguished  from  which 
the  present  case.  'It  depends  on  the  words  in  sect. 
128,  "  the  railway  or  the  works  thereof,"  whether 
these  words  are  to  be  taken  to  mean  the  whole 
railway,  or  the  part  of  it  which  is  within  the  par- 
ticular parish  so  as  to  be  assessable  therein.  It  is 
not  dimcult  to  understand  the  reason  for  the 
enactment  of  this  section,  and  of  sect.  133  of  the 
Lands  Clauses  Consolidation  Act,  which  is  in- 
corporated with  this  Act.  When  the  lands  taken 
cease  to  be  valuable  it  is  just  that  the  parish  should 
be  protected  against  the  deficiency  in  the  rates, 
ana  that  the  company  should  be  liable  for  it ;  but 
when  the  reason  for  it  ceases  the  operation  of  the 
provisions  should  cease  also.  This  renders  it 
probable  that  there  would  be  some  limitation  of 
time,  but  still  the  intention  of  the  Legislature 
must  be  found  from  the  words  themselves.  If  the 
contention  of  the  respondents  be  right — ^if  any 
portion  of  the  line,  however  minute,  be  left  in- 
complete, the  company  must  be  charged  with  the 
old  rate,  and  if  the  works  are  not  all  completed  in 
the  period  of  five  years  mentioned  in  the  Act  they 
mast  be  so  charged  for  ever.  Your  Lordships 
would  not  adopt  so  unreasonable  a  construction 
unless  compelled  to  do  so  by  the  words  of  the 
section.  It  has  been  said  that  the  whole  railway 
must  be  intended,  or  else  the  assessment  could  not 
be  distributed  among  the  several  parishes.    But 


that  is  not  the  principle  upon  which  railways 
are  rated ;  they  are  rate^  upon  what  a  lessee  would 
be  willing  to  pay  for  the  line  in  the  parish,  and 
the  question  of  what  they  are  liable  to  be  assessed 
at  is  to  be  determined  in  each  parish.  It  is  a 
matter  of  dif&cultv,  but  quite  as  difficult  when 
dealing  with  the  wnole  railway  as  with  a  part  of 
it.  Mr.  Justice  Willes,  in  the  court  below,  said 
that  it  could  not  be  supposed  that  a  railway  could 
be  worked  sucoessfully  within  the  limits  of  a 
single  parish;  in  this  case  the  railway  is  com- 
pleted in  the  parish,  and  worked  by  the  London, 
Brighton,  and  South  Coast  Bailway  Company,  as 
the  lessees  of  the  appellants,  whether  successfully 
or  not,  does  not  affect  the  question.  The  same 
learned  judge  seems  to  consider  the  provision  as 
of  the  nature  of  an  indemnity  to  the  parish,  but 
I  do  not  so  read  the  clause.  If  the  railway  is 
liable  to  be  rated  the  parish  must  rate  it  at  its 
value,  though  that  may  be  less  than  the  rateable 
value  of  the  land  before  the  company  took  it.  I 
lay  considerable  weight  upon  the  words  "  liable  to  be 
assessed,"  which  Mr.  Justice  Bl£u;kburn  rejects  as 
surplusage.  When  the  property  is  liable  to  be 
assessed,  the  parish  is  bound  to  assess  it ;  any  rate- 
payer would  oe  entitled  to  insist  on  it,  as  that 
teamed  judge  ^ays.  The  construction  contended 
for  by  the  parochial  authorities  being  unreason- 
able, as  I  have  said,  it  becomes  necessary 
to  see  if  we  cannot  put  a  different  construction 
upon  the  section.  The  words  themselves  appear 
to  me  to.be  more  applicable  to  a  part  than  to  the 
whole  of  the  line ;  the  assessment  must  be  made 
in  the  different  parishes,  and  when  the  words 
"  liable  to  be  assessed  "  are  added,  they  can  only  be 
applied  to  the  different  parishes  as  it  is  only  there 
that  it  can  be  ascertained  what  is  the  property  liable 
in  the  parish.  I  do  not  think  it  necessary  to  read 
in  the  words  *'in  the  parish,"  as  suggested  by 
Brett  J.,  for  I  think  they  are  involved.  I  cannot 
acquiesce  in  the  decision  of  the  Queen's  Bench  in 
the  case  of  The  Queen  v.  Ths  Metropolitan  District 
Railway  Company  {uhi  sup.),  or  distinguish  it  from 
the  present  case  as  Cleasby,  B.,  has  attempted  to  do. 

Lord  Hatherley. — My  iJbrds,  I  am  of  the  same 
opinion ;  I  rely  entirely  on  the  words  of  sect.  128, 
without  omitting  or  adding  anything.  I  find  the 
word  **  railway;  "  to  what  does  that  apply,  having 
reference  to  the  whole  subject  of  the  provision? 
The  subject  is  the  parish  rate,  which  must  be 
assessed  where  the  rateable  property  is  found ;  we 
must  therefore  come  to  the  conclusion  that  the 
railway  spoken  of  must  be  the  railway  in  the 
parish  where  the  rate  is  to  be  made ;  and  it 
cannot  be  intended  that  the  parochial  authorities 
are  to  wait  for  an  indefinite  time  till  it  is  finished 
in  other  parishes.  We  cannot  apply  the  word 
"  railway  in  sect.  128  to  anything  but  that  which 
is  the  subject  of  assessment)  m  the  parish 
where  it  is  found. 

Lord  O'Kagan  concurred  for  the  same  reasons, 
admitting  that  it  was  a  case  of  great  difficulty,  in 
which  the  arguments  were  nicely  balanced,  as  the 
division  of  opinion  among  the  learned  judges 
below  showed.  The  words  would  warrant  either 
contention,  as  one  side  must  insert  the  words  "  in 
the  parish,"  the  other  the  word  "  whole,"  in  order 
to  maintain  their  view. 

Lord  Sblbornb. — My  Lords,  the  words  of  sect. 
128  seem  to  me  to  be  enough  to  decide  the  case  in 
favour  of  the  appellants,  and  I  will  not  go  beyond 
them.    The  governing  words  relate  to  the  poro- 
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chial  assessment.  In  the  context  the  particular 
local  assessment  is  in  view,  which  could  not  be 
bad  upon  the  whole  railway,  but  only  upon  the 
part  of  it  in  the  particular  parislx  The  sentence 
should  be  read  as  the  Lonl  Chancellor  has  pro- 
posed, and  it  seems  impossible  not  to  extend  the 
words  "  in  the  parish  "  to  the  words  "  liable  to  be 
assessed"  in  tne  middle  of  the  sentence.  Each 
assessment  must  be  in  the  particular  parish,  and 
the  whole  sentence  relates  to  the  particular  lands 
in  the  particular  parish.  I  find  nothing  in  it  to 
justify  the  contention  that  it  contemplates  an 
aggregate  assessment  of  all  the  parts. 

Jvdgment  of  the  Goturt  of  Exchequer  Chamber 
reversed,  and  judgment  given  for  the  plaintiffs 
in  error. 

Attorneys  for  the  plaintiffs  in  error,  Wilson, 
Bristows,  and  Garpmael, 

Attorneys  for  tne  defendants  in  error,  Hawhs, 
WiOmoU,  and  Stokes. 


Tuesday,  May  5, 1874. 

(Before  the  Lord    Chancellor  (Cairns),    Lords 
Hatherlet,  O^Hagan,  and  Selborke.) 

Lakeman  v.  Mountstephbn. 

OM  appeal  from  the  EXCHEQX7ER    CHAMBER    IS 

ENGLAND. 

Siahde  of  Frauds  (29  Car.  2,  c.  3)  sect.  4t— Promise 
to  he  a/nswerahle  for  debt  of  another — Evidence  of 
prUnary  liaMlity. 
The  respondent  had  been  employed  to  construct  a 
main  sewer  by  a  local  board  of  health,  of  which 
the  appellant  was  chairman .    When  tJte  sewer  was 
nearly  completed  the  hoard  game  notice,  under  WSf 
12  Viet.  c.  63,  s.  69  to  the  occupiers  of  the  adjoining 
houses  to  connect  tlteir  drainage  within  twenty' 
one  da/ySf  or  the  board  would  do  the  work  at  their 
expense.     Before  the  twenty-one  days  had  expired, 
the  respondent,  having  completed  the  sewer,  was 
about  to  leave  the  place,  when  the  aippella/nt  said 
"  What  objection  home  you  to  m^lce    the    con- 
nections ?  "   The  responaent  replied  "  Ihave  none, 
if  you  or  the  board  will  give  the  order,  or  become 
responsible."     The  appellant  then  said,  '*  Oo  on 
and    do  the  work,  and  I  will  see  you  paid." 
The  respondent  accordingly  did  the  work  under 
the  superintendence  of  the  surveyor  of  the  board, 
and  sent  in  his  account  to  the  board.    The  board 
refused  payment  on  the  grotmd  that  they  had 
not    authorised  the  order,  and  the  respondent 
brought  an  action  against  the  appellant. 
The  appellant  denied  the  cmversation,  but  the  jury 
found  that  it  did  take  place,  and  the  respondent 
obtained  a  verdict. 
A  rule  having  been  obtained  to  enter  a  nonsuit 
on  the   ground  that  the  conversation   did    not 
Ofmount  to  on  undertaking  to  he  primarily  Uahle, 
hut  was  a  promise  to  answer  for  the  debt  of  an- 
c^er,  vrUhin  sect.  4  of  the  Statute  of  Frauds,  and 
should  therefore  have  been  in  writing,  the  Court  of 
Queen's  Bench  made  it  absolute,  bvi  on  appeal  the 
Court  of  Exchequer  Chamber  reversed  the  judg- 
mentf  on  the  ground  that  there  was  evidence  of  an 
agreement  on  the  part  of  the  appellant  to  be  pri- 
marUy  Uable.    On  appeal  to  the  House  of  Lords : 
Held  that  there  was  sufficient  evidence  of  primary 

liability  to  go  to  the  jury. 
This  was  an  appeal  from  a  decision  of  the  Ex- 
chequer Chamber  (reported  L.  Bep.  7  Q.  B.  196 ; 

Mag.  Cab.— Vol.  IX 


25  L.  T.  Bep.  N.  S.  755)  reversing  a  judgment  of  the 
Queen's  Bench  (reported  L.  Bep.  5  Q.  B.  613)  making 
absolute  a  rule  to  enter  a  non-suit  in  an  action  in 
which  the  respondent  was  plaintiff,  and  the  appel- 
lant defendant.  The  facts  of  the  case,  and  the 
pleadings  are  fully  set  out  in  the  report  in  the 
court  below. 

For  the  appellant,  Cole,  Q.C.  and  Finder  urged 
the  same  arguments,  and  relied  on  the  same  cases 
as  below. 

For  the  respondent.  Lopes,  Q.C.  and  A.  Charles 
were  not  called  upon  to  argue. 

The  Lord  Chancellor  (Cairns)  said. — Mj  Lords, 
the  question,  and  the  only  question,  which  your 
Lordships  are  called  upon  to  decide  is  whether 
there  was  or  was  not  evidence  of  an    original 
liability  on  the  part  of  the  defendant  to  pay  the 
plaintiff  on  account  of  the  work  done  by  him.     I 
begin  by  pointing  out  that  it  is  the  only  question 
for  the  purpose  of  reminding  your  Lor({khips  that 
your  decision  is  not  embarrassed  by  having  to 
consider  whether  the  precise  sum  which  has  been 
awarded  by  the  jury  is  the  sum  which  ought  to 
have  been  awarded.    What  questions  have  been 
raised,  and  what  distinctions  have  been  drawn  as 
to  the  various  items  in  the  plaintiff^s  account  this 
is  not  the  time  or  place  to  discuss.    It  might  have 
been  done  at  an  earlier  stage  of  the  case,  but  not 
here.     Taking  the  question   raised  by  the  rule, 
whether  there  was  anv  evidence  of  an  original 
liability,  I  must  remind  your  Lordships  that  it  is 
to  be  determined  on  the  evidence  of  the  plaintiff 
himself.    Other  witnesses  were  called,  but  their 
evidence  is  not  material  with  respect  to  the  point 
with  which  alone  your  Lordships  have  to  deal. 
The  jury  might  accept  it,  or  might  refuse  it  if  they 
9rere  satisfied  with  the  evidence  called  on  the  other 
8id«,  but  the  only  Question  before  your  Lordships 
is  whether  at  the  close  of  the  plaintiff's  case  the 
learned  judge  would  have  been  justified  in  directing 
a  nonsuit.    Afber  all  the  witnesses  have  been  called 
the  case  must  depend  upon  what  the  plaintiff  him- 
self says,  and  bv  reading  parts  of  his  evidence  your 
Lordships  wiU  oe  better  able  to  understand  what 
was    the    original    contract.     Beferring   to    the 
resolution  of  tne  local  board,  and  the  notice  given 
to  the  occupiers,  he  says  **  I  knew  nothing  of  this." 
"  Adams  asked  me  if  I  could  procure  1300  feet 
of  pipes,  and  do  the  work  : "  two  different  things, 
provide  the  materials,  and  do  the  work.    "  I  said  I 
wonld  not,  unless  the  board  would  be  responsible, 
for  I  would  not  take  the  order  from  the  occupiers.'* 
Then  the  resolution  of  the  board  was  communicated 
to  him,  but  he  refused  to  proceed,  "unless  the 
board  would  make  itself  responsible."    It  is  clear 
from  these  statements  that  the  plaintiff  had  had 
his  attention  called  to  the  danger  of  proceeding  in 
these  matters  without  the  sanction  of  the  local 
authority,  and  therefore  refused  either  to  get  the 
materials  or  begin  the  work  without  it.    He  got 
the  order  for  the  materials,  and  was  so  far  satis- 
fied, but  not  for  the  work,  and  he  therefore  refused 
to  continue  it.    As  to  what  passed  between  him 
and   Lakoman,  Lakeman  said,  "  What  objection 
have  you  to  making  the  connections?"  He  replied, 
"  I  have  none,  if  you  or  the  board  will  give  the 
order,  or  become  responsible  for  the  payment." 
On  this  Lakeman  said,  "  Go  on  and  do  the  work, 
and  I  will  see  you  paid."    We  have  had  an  inge- 
nious  argument  axldressed  to  us  putting  a  con- 
struction on  these  words  to  the  effect  that  Mount- 
Stephen  asked  Lakeman  for  an  order  from  the 
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board,  and  had  an  order  from  him  as  chairman, 
and  bad  bis  verbal  personal  guarantee  as  well. 
But  this  seems  to  me  violent  and  strained.  The 
natural  construction  is  that  Mountstepben,  following 
the  course  be  pursued  with  Adams,  stated  that  be 
must  refuse  to  do  the  work  if  he  could  get  no 
order,  but  would  do  it  if  be  got  an  order  from  the 
board,  or  from  Lakeman  as  chairman,  or  personally. 
Then  Lakeman,  wishing  the  work  to  be  completed, 
said,  "Don't  concern  yourself  about  theboard ;  do  the 
work,  and  I  will  be  paymaster."  That  is  the  obvious 
meaning  of  the  words,  and  appears  to  me  to  be 
strong  evidence  that  Lakeman  gave  the  go  by  to 
the  order  of  the  board  and  stepped  in,  and  took  the 
primary  liability.  He  might  expect  to  be  able 
afterwards  to  shelter  himself  as  chairman  under  an 
alter  obtained  consent  of  the  board  to  make  the 
order ;  but  that  wa.s  for  him  to  consider.  He  did 
what  the  contractor  required  to  be  done,  and  the 
only  contract  that  there  could  then  be  between 
them  was  a  personal  one.  There  was  a  clear  case 
to  go  to  the  jury.  No  judge  could  have  with- 
drawn it.  I  therefore  move  that  the  decision  of  the 
Exchequer  Chamber  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Lord  Hathbrlby. — My  lords,  I  entirely  concur 
in  what  has  been  said  by  the  noble  and  learned 
lord  on  the  woolsack,  and  for  the  same  reasons. 
The  evidence  was  sufficient  for  the  jury  if  they 
chose  to  act  upon  it.  Whether  one  would  have 
done  so  oneselr  or  not  is  a  different  matter.  The 
defendant  was  anxious  that  the  work  should  not 
be  stopped,  and,  hearing  that  the  plaintiff's  difficulty 
was  as  to  whom  he  should  look  for  payment,  made 
use  of  the  expression  "  Go  on  and  do  the  work,  and 
I  will  see  you  paid."  It  might  be  capable  of 
another  interpretation,  but  it  is  sufficient  that 
there  was  evidence  enough  for  the  jury  to  find 
that  he  undertook  a  personal  liabiUty.  I  do  not 
see  how  there  could  be  a  nonsuit. 

Lord  O'Hagan. — I  am  of  the  same  opinion,  and 
for  the  same  reasons  substantially.  The  evidence 
was  abunduit  to  go  to  the  jury.  The  learned 
judges  of  the  courts  below  differed  as  to  its  effect, 
but  it  is  enough  for  us  to  say  that  there  was  evi- 
dence with  which  the  jury  could  deal.  I  wish  to  add 
that  this  decision  does  not  in  any  wa^  affect  the 
section  of  the  Statute  of  Frauds,  or  fritter  away  its 
obligation.    It  is  only  on  the  question  of  evidence. 

Lord  Selborne. — ^1  am  of  the  same  opinion. 
Some  of  the  expiessions  of  the  learned  judges  of 
the  Queen's  Bench  look  as  if  they  thought  that  a 
secondary  liability  could  exist,  even  if  there  were 
not  any  principal  or  primary  liability.  But  there 
can  be  no  surety  unless  there  is  a  principal  debtor. 
His  liability  may  be  created  ex  post  facto ;  until 
it  is  there  can  be  no  surety,  there  cannot  be  a 
guarantee  unless  there  is  something  to  be 
guaranted.  To  put  this  as  a  guarantee,  as '  seems 
to  have  been  tne  tendency  of  the  court  below, 
would  defeat  the  whole  purpose  of  the  communi- 
cation, which  was  intended  to  remove  the  difficulty 
of  the  contractor,  and  to  induce  him  to  go  on.  The 
double  office,  which  Mr.  Justice  Blackburn  seems 
to  assign  to  the  words,  that  they  were  spoken  by 
the  defendant  as  chairman  on  behalf  of  the  board 
and  as  a  personal  guarantee  of  its  liability,  appears 
to  me  to  be  suicidal,  for  the  necessary  result  is  that 
in  that  case  it  becomes  strong  evidence  to  make  the 
plaintiff  liable  on  the  first  count  of  the  declaration 
XClierryv,  Bcmh  of  Australasia,  L.  Rep,  3  P.  C.  25; 
21  L.  T.  Bep.  N.  S.  356),  and  the  case  could  not  be 


withdrawn  from  the  jury  unless  the  board  was  really 
liable,  which  the  court  of  Queen's  Bench  did  not 
find.  Mr.  Finder  has  arg[ued  that  it  was  so,  but  I 
do  not  see  a  particle  of  evidence  to  support  such  a 
contention. 

Decision  of  the  Exchequer  Ohamber  affirmed,  and 
appeal  dismissed  with  costs. 

Solicitors  for  the  appellant,  Ohurch,  Sons,  and 
Clarke. 
Solicitor  for  the  respondent,  G,  E.  PhUhrick. 


COTTSLT  OF  APPEAL  IV  CEAirCEBT. 

Beported  by  E.  Stkwaut  Bochs  and  H.  Pvat,  Esqrs., 
Borriatera-atr-Law. 


Tuesda/y,  Ma/rch  10, 1874. 

(Before  the  Lobds  Justices.) 

The  Wilts  and  Bebks  Canal  Navigation  Company 
V,  The  Swindon  Waterworks  Co.  (Limited). 

Canal  company — Bight  to  water — Riparian  pro- 
prietor— Diversion  of  stream- — Injunction, 
By  an  Act  of  Parliam^ent  passed  in  1821  for  amal- 
gamating two  canal  companies,  the  amalgamated 
company  were  empowered  to  maintain  and  keep 
namgaole  the  unUed  canal;  and  for  that  purpose 
to  supply  the  united  canal  at  cdl  timss  for  ever 
thereafter  with  water  from  aU  springs  and  streams 
which  had  been  or  should  be  jound  within  2000 
yards  of  the  canal.     Under  the  powers  of  their 
Act  (he  company  diverted  the  waters  of  a  stream 
within  the  prescribed  limits  by  means  of  a  new 
channel  into  their  canal : 
Held  (reversing  the  decision  of  Malins,  V,0,)  thai 
the  canal  company,  although  they  had  s^iffered  no 
present  damage,  were  etUiUed  to  an  injunction  to 
restrain  a  waterworks  company  from  diverting  the 
water  of  the  stream  so  as  to  cause  injury  to  the 
navigation  of  the  canal. 
This  was  an  appeal  &om  a  decision  of  Malins, 
V.C. 

The  hearing  in  the  court  below  is  reported  in  29 
L.  T.  Bep.  N.  S.  722,  where  the  facts  of  the  case 
are  fully  stated. 

The  Yice-Chancellor  having  dismissed  the  plain- 
tiffs' bill  with  costs,  the  plaintiffs  appealed. 

John  Pearson,  Q.C.  and  C.  M,  BoupeU,  for  the 
appellants. — We  have  even  greater  rights  than 
ordinary  riparian  proprietors,  and  are  entitled  to 
an  injunction  to  restrain  the  defendants  from 
diverting  the  water  of  this  stream.  The  defend- 
ants are  also  riparian  proprietors,  and  have  no  right 
to  abstract  water  so  as  to  injure  other  proprietors. 
We  have  already  suffered  considerable  damage  by 
the  diversion  of  the  water,  especially  in  the  dry 
summer  of  1870.  But  whether  we  have  suffered 
damage  or  not,  we  are  entitled  to  an  injunction  to 
restrain  the  defendants  from  abstracting  this  water 
in  such  a  way  as  to  interfere  with  the  navigation 
of  the  canal :  (The  Medway  Company  v.  The  Earl 
of  Bomn&if,  9  C.  B.,  N.  S .,  676.)  In  Harrop  v.  Hirst 
(19  L.  T.  Bep.  N.  S.  426 ;  L.  Bep.  4  Ex.  43)  it  was 
held  that  an  action  for  diverting  water  was  main- 
tainable without  proof  of  any  actual  personal 
damage,  inasmuch  as  the  act  oi  the  defendant  in 
dirverting  the  water  might,  if  repeated  often 
enough  vrithout  interruption,  furnish  evidence  in 
derogation  of  the  plaintiffs'  legal  rights.  We 
ought  to  have  an  injunction.  [Lord  Justice  Jambs 
referred  to  The  Rochdale  Canal  Company  v.  King, 
2  Sim.  N.  S.  78.] 
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Ola88e,  Q.C.,  Bristowe,  Q.O.,  and  W,  W.  Karslake, 
for  the  respondents. — ^The  appellants  are  only 
entitled  to  the  water  for  the  purposes  of  navigation. 
We  have  never  taken  water  in  such  a  way  as  to 
impede  the  navigation  of  the  canal,  and  as  the 
aj^lants  have  suffered  no  actual  damage  they 
are  not  entitled  to  an  injunction,  and  the  Yioe- 
Chancellor  was  right  in  dismissing  their  bilL 

Without  calling  for  a  reply, 

LordJustice  Jauss  said:  lam  of  opinion  that  the 

Elaintiflw,  the  company,  are  rieht  on  the  question  of 
ffll  right  which  is  asserted  by  this  bill.  The  plain- 
tins,  the  company,  obtained  an  Act  of  Parliament 
many  years  ago  by  which,  they  were  entitled  to 
supply  this  canal  with  water  from  the  streams 
within  a  certain  distance  of  their  canal ;  and,  among 
other  steams,  there  was  a  stream  within  that 
distance  called  the  Wroughton  Stream.  They 
availed  themseles  of  their  powers  in  respect  of  the 
Wroughton  Stream  about  the  beginnmg  of  this 
century ;  and  in  order  to  get  the  water  from  that 
stream  they  acquired  by  purchase  a  mill  a  little 
distance  from  the  line  ot  the  canal,  and  made  a  new 
channel,  which  they  lawfully  might  under  those  cir- 
camstanoes,  to  divert  the  water  into  their  canal. 
That  has  been  a  lawful  stream  from  that  time  to 
this.  That  is  the  old  channel  from  the  Wroughton 
Stream  down  to  the  point  of  diversion  into  the 
canal  which  it  reaches  at  the  middle  of  the  summit 
level  That  was  lawful  for  the  purpose  of 
supplying  their  canal.  They  ac<]^uii^  all  the 
rights  of  a  riparian  proprietor  with  regard  to 
that  stream.  They  also  acquired  all  the  rights 
of  a  riparian  proprietor  which  were  vested  up  to  the 
time  of  the  purcnase  in  the  then  owner  of  that  mill. 
That  being  so,  it  is  the  right  of  a  riparian  proprietor 
in  this  coontrv  to  prevent  any  other  riparian  pro- 
prietor above  nim  rrom  diverting  the  stream  so  as 
to  cause  that  stream  to  flow  otherwise  than  in  its 
accustomed  channel  so  far  as  he  is  concerned  ;  and 
he  has  a  right  to  have  the  natural  flow  of  water 
through  his  land,  and  into  his  artificial  canal,  if  he 
has  had  that  for  a  sufficient  length  of  time,  ezactlv 
as  it  has  been  before,  during  past  years.  AU 
streams  Are  publiid  juris,  and  all  the  water  flowing 
down  the  stream  is  for  the  common  use  of  mankind 
who  live  on  the  banks  of  the  stream ;  and,  there- 
fore, no  doubt  any  person  living  on  the  banks  of  the 
stream  has  a  right  to  use  the  water  for  himself,  his 
family  and  his  cattle,  and  for  all  ordinary  domestic 
Pm>o8e8,  such  as  brewing,  washing  and  so  on. 
Those  are  the  common  purposes  of  water  in  the 
ordinary  mode  of  using  water.  The  defendants  in  ' 
this  case  are  a  water  company  who  have  been 
minded  from  public  motives  partly,  and  for  private 

S^fit  partly,  to  supply  water  to  the  large  towns  of 
Id  and  iNew  Swindon  where,  by  reason  of  the 
works  of  the  railway,  a  large  population  has 
gathered  together ;  and  they  are  asking  to  use  and 
divert  water  for  liie  purpose  of  supplying  those 
towns.  That  is  not  ^  purpose  for  which  a  riparian 
proprietor  is  entitled  to  take  the  water  from  its 
natural  course.  That  being  so,  the  defendants  are 
diverting;  water  from  the  stream  for  a  purpose 
which  is  not  legal  and  in  manner  which  is  not  legal. 
The  {daintiffs  are  persons,  who,  being  below  them 
on  the  stream,  have  a  right  to  say,  "You  must  not 
divert  the  water  from  its  natural  course."  That 
really  is  a  question  of  right  for  the  court  to  decide. 
It  has  been  settled  that  actual  pecuniary  damage 
is  not  necessary  to  give  a  right  of  action  or  suit, 
becanae  it  is  sufficient  to  show  that  you  are  inter- 


fering with  that  which  is  a  right,  and  in  a  mode 
which  may  give  a  future  legal  right  to  interfere 
with  the  stream  when  it  may  be  wanted,  or  may  be 
useful  in  a  pecuniary  point  of  view  to  the  riparian 
proprietor  below.  I  am  of  opinion,  notwithstanding 
the  decision  of  the  Yice-Chancellor,  that  there  is  a 
clear  legal  right  in  the  canal  company,  whether  as 
owners  of  the  canal,  or  as  owners  of  the  stream  diver- 
ted into  the  canal,  to  say,  "  You  must  let  the  water 
flow  down  its  ordinary  course."  That  is,  of  course, 
assuming  we  were  now  merely  trying  it  in  an  action 
at  law  m  which  action  the  jury  would  be  directed 
by  the  jud^e  to  And  a  verdict  for  the  plaintiff,  but 
possibly  without  damages,  except  so  far  as  damage 
was  incurred  in  the  year  1870,  which  might  be  one 
shilling,  that  is  to  say,  sufficient  damages  to  show 
that  there  was  a  legal  right  invaded,  and  that  the 
plaintiff  was  right  in  having  that  vindicated  by  the 
courts  of  this  country.  Then  it  is  said  that  if  such 
an  action  were  brought  with  a  view  of  applying  to 
this  court,  it  would  be  more  with  reierence  to 
whether  there  was  a  substantial  wrong  done,  and 
that  this  court  will  not  interfere  where  there  is  no 
substantial  damage  done.  In  point  offact  it  appears 
to  me  that  in  the  year  1870  there  was  what  I 
consider  substantial  damage.  It  may  be  that  from 
the  small  amount  of  traffic  there  may  not  have 
been  many  boats  anxious  to  travel  along  the  canal 
during  the  months  of  September,  October,  Novem- 
ber, and  December  1870.  If  the  canal  was  reduced 
two  feet  or  three  feet  below  its  proper  level  at  the 
time  when  the  whole  of  it  was  wanted  for  the  pur- 
pose of  the  navigation  of  the  boats,  it  appears  to 
me  that  that  is  a  serious  damage  to  a  canal.  Itisim- 
4X)ssible  to  say  how  many  barges  might  have  wanted 
to  go  along  the  canal  at  that  time.  Then  it  is  said 
that  the  plaintiffs  might  diminish  that  evil  by 
dredging ;  but  the  defendants  have  no  right  to  tell 
the  plaintiffs  how  and  at  what  time  they  are  to 
dredge  their  canal.  That  made  it  more  important 
to  keep  the  water  that  could  be  got.  It  was  not  in 
the  year  1870,  in  my  opinion,  an  idle  complaint 
on  the  part  of  the  canal  company,  when  they  said, 
**  You,  the  defendants,  are  taking  away  the  water 
from  us  so  as  to  make  our  canal  cease  to  be  a  canal 
during  those  months."  The  defendants  not  only 
allege  that  tiiere  was  no  damage,  but  they  have  put 
most  distinctly  and  clearly  on  their  answer  a  claim 
of  right  of  such  a  kind  as  to  make  it  absolutely 
imperative  on  this  court,  as  it  seems  to  me,  to  deter- 
mine that  question  of  right,  and  to  declare  the 
right  one  way  or  the  other ;  and,  as  the  matter 
now  stands  with  the  bill  dismissed  by  the  Vice- 
chancellor  with  costs,  it  is  an  adjudication  in  favour 
of  the  defendants  that  they  have  the  right  which 
they  claim  by  the  61st  paragraph  of  their  answer, 
which  is  in  these  terms :  "  We  deny  that  we  have 
threatened,  though  we  admit  that  we  intend  (unless 
enjoined  by  injunction  from  so  doing)  to  continue 
the  diversion  of  the  Wroughton  Stream  into  our 
reservoir  for  our  own  purposes  and  profits  when- 
ever the  demand  on  us  for  water  requires  us  so  to 
do."  Then  they  say  that  is  no  injury  to  the  plain- 
tiffs. Of  course  it  does  no  injury  if  there  is  the 
legal  right,  but  injury  is  involved  in  the  violation 
of  a  legal  right.  It  appears  to  me  that  the  plain- 
tiffs are  entitled  to  have  a  declaration  from  the 
court  that  the  defendants  are  not  at  liberty  to 
divert  the  water  from  the  Wroughton  Stream  into 
their  reservoir  for  their  own  purposes  and  profit 
whenever  the  demand  on  them  for  water  requires 
it.    I  think  they  are  not  entitled  to  make  any 
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diversion  of  the  water.  Then  the  canal  company 
only  want  water  legally  as  a  canal  company  for  the 
purposes  of  navigation.  If  they  have  surplns  water 
there  would  be  ffreat  difficulty  in  saying  whether 
or  not  they  might  sell  it  to  other  persons.  That  is 
a  matter  as  between  them  and  otner  persons  who 
would  be  injured  by  it ;  but  as  far  as  their  con- 
stitution goes,  thev  are  only  entitled  to  take  and 
use  the  water  for  the  purposes  of  navigation,  and 
the  surplus  must  be  the  surplus  which  arises 
casually  with  regard  to  the  water  they  have  so 
taken.  Therefore  it  would  be  ri^ht,  in  making  the 
declaration  and  in  granting  the  injunction,  not  to 
grant  an  injunction  which  would  enable  the  canal 
company  to  play  the  part  of  the  dog  in  the  manner 
and  prevent  the  waterworks  company  from  usmg 
the  water  at  a  time  when  the  canal  company  were 
turning  it  off  as  waste,  as  far  as  they  are  concerned, 
under  the  canal,  which,  it  seems,  has  been  the  case 
in  1870, 1871, 1872, 1873,  and  as  far  as  we  have 
gone  in  1874.  In  making  the  declaration  of  right 
that  the  defendants  are  not  entitled  to  divert  the 
water  from  the  Wroughton  Stream  into  their 
reservoir,  the  injunction  must  be  limited  to  this  : 
to  restrain  the  defendants  from  so  diverting  the 
water  as  to  cause  any  damage  or  hindrance  to  the 
navigation  of  the  camd.  That  is  all  that  it  is 
necessary  to  do  for  the  protection  of  the  right  of  the 
one,  and  not  unnecessarily  interfering  with  the 
objects  of  the  other.  The  plaintiffs  having 
succeeded  as  to  their  legal  right,  and  the  defend- 
ants being  wron^,  that  will  carry  the  costs  of  the 
suit,  but  there  will  be  no  costs  of  the  appeal. 

Lord  Justice  Hellish. — I  am  of  the  same 
opinion.  I  think  that  the  canal  company,  having 
purchased  land  on  the  banks  of  the  stream,  have  the 
ordinary  right  of  riparian  proprietors,  with  respect 
to  that  stream.  I  am  of  opinion  also  that,  besides 
the  ordinary  rights  of  a  riparian  proprietor,  they 
have,  under  the  first  Act  ck  Parliament,  a  right  to 
take  the  waters  of  the  stream  for  the  purpose  of 
supplying  their  canal  with  water  for  navigation. 
I  aeree  that  they  have  no  right  to  take  t^e  water 
of  the  stream  for  other  purposes,  such  as  for  the 

Surpose  of  selling  the  water ;  and  if  they  were  to 
o  so,  probably  any  person  lower  down  the  stream 
who  was  prejudiced  by  being  deprived  of  the  water 
would  have  a  right  of  action  at  law  against  them ; 
although  I  think  if  they  reallv  took  the  water  into 
their  canal  fur  the  purpose  of  navi^tion,  and  then 
happened  to  have  a  surplns  quantity  of  water  in 
any  particular  place  it  would  be  very  difficult  to  say 
that  they  might  not  legally  sell  it,  but  that  is  quite 
immaterial  for  the  purpose  of  this  suit.  Although 
I  agree  that  the  plaintiffs  have  the  ordinary  rights 
of  a  riparian  proprietor,  yet  this  suit  was  really 
instituted  in  respect  of  their  rights  as  canal  pro- 
prietors  for  the  purpose  of  supplying  their  canal 
with  waf-er.  Now  the  argument  which  has  been 
urged  upon  us,  and  which  is  the  real  argument  to 
consider,  is  this.  It  is  said  that  they  are  only 
enabled  to  get  the  water  for  the  purpose  of  supply- 
ing their  canal  with  water  for  navigation,  and  when 
this  suit  was  instituted  (for  that  is  the  material  time, 
I  suppose)  they  did  not  want  it  for  that  purpose, 
and  tnereibre  they  ought  to  have  no  right  to  a 
decree ;  and  it  is  said  that  they  could  not  bring  an 
action  at  law  for  the  diversion  of  the  water  unless 
at  the  time  there  had  been  a  diversion  which  took 
away  water  which  they  wanted  for  navigation.  If 
that  was  so,  and  if  instead  of  instituting  this  suit 
they  had  brought  an  action  in  Jan.  1871— for  there 


had  been  a  diversion  of  water  in  Nov.  1870  at  a 
time  when  they  did  not  want  it,  whether  to  a 
greater  or  less  extent  it  is  not  neoessarjr  to  consider 
— the  action  might  have  been  maintamed,  even  if 
the  proposition  was  correct  that  they  could  not 
maintain  the  action  unless  there  had  been  a  divei^ 
sion  of  the  water  at  the  time  when  they  wanted  it 
for  the  purposes  of  navigation.    That  proposition 
is  not,  in  my  opinion,  correct ;  and  although  the 
canal  company  have  only  a  right  by  Act  of  Parli- 
ment  to  take  away  the  water  for  the  purposes  of 
navigation,  yet,  having  taken  it,  and  legally  having 
made  a  junction  between  the  stream  and  their  canal 
for  bond  fide  supplying  the  canal  with  water,  they 
could  maintain  an  action  against  the  proprietor 
above  who  illegally  diverted  the  water,  notwith- 
standing that,  at  the  iime,  they  did  not  actually  want 
it  for  the  purposes  of  navigation.    The  test  of  it  is 
this.     Supposing  the  person  who  had  so  diverted 
it,  had  diverted  it  and  used  it  for  twenty  years, 
could  he  have  claimed  a  right  P    In  my  opinion  be 
olearly  could.    If  he  had  kept  up  the  diversion  for 
twenty  years  although  they  never  wanted  the  water, 
yet  when  they  came  to  want  it  at  the  end  of  twenty- 
one  years,  having  allowed  him  to  divert  it,  their 
right  would  be  lost,  just  the  same  as  the  right  of 
any  other  landed  proprietor  would  be  lost.  For  the 
purpose  of  maintaining  their  right  they  would  be 
entitled  to  maintain  such  an  action.    I  quite  agree 
that  this  Act  of  Parliament  does  not  give  them  the 
entire  stream.     The  proprietors  above  are  not 
deprived  of  the  rights  they  have  when  the  stream 
is  diverted,  that  is  to  say,  all  the  rights  of  a  riparian 
proprietor.    If  the  population  increases  under  the 
stream  and  the  stream  gets  diverted  for  the  ordin- 
ary purposes  for  which  a  riparian  proprietor  is 
entit^  to  use  the  stream,  the  company  have  no 
remedy.    The  Act  of  Parliament  does  not  ^ive 
them  any  property  in  the  stream,  but  only  a  right 
to  make  a  junction  within  two  thousand  yards  of 
their  canal,  to  take  all  they  properly  can  obtain  sub- 
ject to  the  rights  of  the  proprietors  above,  and  the 
rights  which  the  millers  above  may  have  gained  to 
use  the  water  for  ordinary  purposes.    If  the  pro* 
prietors  above  afterwards  seek    to    use    it    for 
purposes  for  which  they  are  not  entitled  to  use  it, 
it  appears  to  me  that  the  plaintiffs  have  the  same 
right  that  anv  other  proprietor  along  the  stream 
would  have  if  his  rights  were  injured,  that  is  to 
say,  a  right  to  use  it  for  ordinary  riparian  purposea 
— a  right  to  use  it  for  the  purpose  of  supplying 
their  canal  with  water;  and  having  these  important 
rights  on  the  stream  they  are  entitled  to  say  that 
they  will  not  allow  a  person  above  to  acquire  rights 
to  divert  the  water  which  may  deprive  them  of  tho 
means  of  exercising  their  right.    Then  it  is  quite 
plain — indeed  I  do  not  know  that  it  is  disputed — 
that  the  diversion  of  the  water  of  the  stream  for 
the  purpose  of  sending  it  in  large  (j^uantities  to  a 
mill  is  beyond  all  question  not  within  the  right  of 
a  riparian  proprietor.    To  my  mind  it  follows  that, 
at  tne  time  this  suit  was  instituted,  the  plaintiffs 
might  have  maintained  an  action  at  law  for  diver- 
sion.   Then  what  relief  ought  they  to  have  in  this 
court  P    I  quite  agree  in  toe  modification  which 
the  Lord  Justice  has  proposed ;  and  probably  the 
mere  fact  that  previously  to  institutmg  this  suit 
they  might  have  sold  large  quantities  of  water, 
makes  it  more  necessary  that  we  should  see  that 
our  injunction  does  not  enable  them  to  get  water 
for  purposes  for  which  they  are  not  entitled  to  it. 
Just  in  the  same  manner  as  if  they  brought  an  action 
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rt  law  for  the  diyersion  of  the  water,  though  they 
might  maJntain  the  action  they  oould  not  allege  as 
speoial  damage  that  they  had  been  deprived  of 
obtaining  lar^  qaantities  of  water  which  they 
might  otherwise  have  sold  for  profit.  They  ooula 
not,  being  only  entitled  to  the  water  for  the  pur- 
poses of  navigation,  have  recovered  damages  for 
that  which  prevented  them  from  having  the  water 
for  other  purposes.  I  quite  agree  that  the  injunc- 
tion should  be  in  the  form  proposed.  The 
arguments  did  go  to  the  length  of  saying,  on  the 
couBtruction  of  the  Act  of  Parliament,  that  really 
the  e£fect  of  the  Act  was  oidy  to  prevent  the  branch 
canal  from  being  supplied  from  rivers  that  flowed 
into  the  stream,  and  aid  not  allow  the  summit  level 
to  be  supplied  by  water  from  rivers  flowing  into 
the  Thames.  That  b  not  so  at  all,  for  both  in  the 
second  and  in  the  third  Act,  the  very  sections 
which  say  that  the  branch  canal  shall  not  be  sup- 
plied with  water  flowing  from  any  stream  that 
would  otherwise  flow  into  the  Thames,  say  that  it 
shall  be  supplied,  and  only  supplied,  from  the 
summit  leyeL  It  is  perfectly  plain  that  the 
Legislature  did  not  intend  to  make  any  restriction 
&s  to  the  mode  in  which  the  summit  level  was  to 
be  supplied. 

Order  of  the    Vice-Chancellor    accordmgly 
dieehcarged. 

Solicitors  for  the  appellants,  T.  White  and  Bona. 

Solicitor  for  the  respondent,  Jamee  Croiody, 


Monday,  AprU  27, 1874.. 

(Before  the  Lobds  Justices.) 

The  Attobvbt-Gbnebal  v.  The  Widnes  Bailway 
CoiCFANT ;  The  Wibnes  Bailwat  Compahy  v.  The 
Widnes  Local  Boabd. 

Highway — Veer  by  raihoay    company — Bailway 8 

OlaiMes  ConsolidaMon  Act  1845,  s.  53 — **  Eztror 

ordinarily  inconvement " — Suhatitfuted  road, 

A  railway  company,  on  whose  deposited  plans  a 

highway  is  deUneated,  a/re  not  entitled,  under  the 

iSrd section  of  the  Railways  Clauses  Consolidation 

Act  1845,  to  lay  down  rails,  and  rwn  trains  along 

a  portion  of  the  highway,  until  they  have  made  a 

sttfficient  road  in  sttbsiitution  for  the  highway, 

such  a  proceeding  being  necessarily  "  dangerous 

or  egUraordinarily  inconvenient  to  passengers  or 

carriages  "  within  the  meaning  of  the  53rd  section 

of  the  Act, 

The  first  of  the  above  suits  was  commenced  by  an 

information  by  the  Attorney-General,  at  the  relation 

of  the  Widnes  Local  Boara,  in  order  to  restrain  the 

Widnes  Bailway  Company  from    obstructing  a 

public  highway  within  the  jurisdiction  of  the  local 

The  Widnes  Bailway  Company  were  incorpor- 
ated under  the  provisions  of  tne  Bailway  Construc- 
tion FaciUtiee  Act  1864  (27  &  28  Yict.  c.  121),  and 
were  empowered  b^  a  certificate  of  the  Board  of 
Trade  to  make  a  railway  to  connect  the  Manchester 
and  Liverpool  Extension  Bailway  with  the  town 
of  Widnes,  and  to  enter  upon,  take,  and  use  such  of 
the  lands  delineated  on  the  plan  as  might  be 
leooired  for  the  purposes  of  the  undertaking. 

The  deposited  plans  showed  that  this  railway 
was  to  pass  along  a  part  of  a  public  highway 
extending  from  Tanhouse  Lane  to  a  place  called 
Moss  Bank,  which  highway  was  under  the  control 
of  the  Widnes  Local  BoanL 


In  Dec.  1873,  the  company  proceeded  to  lay 
down  sleepers  and  lines  of  rail  along  a  portion 
about  164  yards  in  length  of  the  highvray,  but 
without  croHsing  it.  These  lines  cf  rail  were 
intended  ta  be  used  for  the  construction  of  the 
line  and  were  not  intended  to  form  part  of  the 
permanent  way.  The  company  did  this  without 
having  contracted  for  the  use  of  the  highway,  and 
without  having  previously  to  the  commencement 
of  their  operations  caused  a  suf&cient  road  to  be 
made  instead  of  the  road  thus  interfered  with,  as 
required  by  the  53rd  section  of  the  Bailways 
Clauses  Consolidation  Act  1854. 

The  second  of  the  above  suits  was  instituted  by 
the  company  to  restrain  the  local  board  from 
pulling  up  the  company's  rails  and  sleepers  on  the 
hiehway. 

The  Master  of  BoUs  granted  an  injunction 
against  the  company. 

Li  delivering  judgment,  his  Honour  said:  I  must 
say  I  am  really  very  much  surprised  (I  may  be 
entirely  wrong,  for  it  is  said  that  when  a  man  is  very 
positive  he  is  apt  to  be  very  wrong)  to  have  heard 
the  argument  that  I  have  heard  to  day  in  this  case. 
The  &cts  are  short  and  simple.  A  railway  com- 
pany, having  no  power,  as  I  understand  it,  except 
the  powers  conferred  by  the  General  Bailway  Act, 
takes  forcible  possession  of  a  public  highway,  lays 
down  its  rails  along  it,  and  runs  locomotive  engines 
along  those  rails.  Nothing  to  my  mind  can  be 
plainer  than  that  such  a  proceeding  is  about  as 
lawless,  as  illegal  and  as  violent  an  infraction  of  the 
public  rights  as  can  be  imagined  or  conceived. 
There  is  no  pretence  for  saying  (although  it  was 
argued)  that  this  railway  company  had  any  power 
to  take  this  road.  The  simple  power  of  taking 
land  is  given  them  by  the  clause  of  the  certificate, 
which  is  a  private  Act  of  Parliament,  which  con- 
fines their  powers  to  land  which  they  have  already 
contracted  for  the  purchase  of.  They  have  no 
power,  therefore,  of  appropriating  the  road  in  the 
sense  of  taking  the  land  from  the  landowner, 
but  they  have  undoubtedly,  subject  to  certain 
restrictions,  the  power  of  taking  the  road,  it  being 
delineated  on  their  deposited  plans,  on  making  a 
diverted  road  in  substitution  for  it,  and  if  they 
had  made  that  diverted  road  before  they  had  done 
what  they  have  done,  no  dispute  would  have  arisen, 
and  there  would  have  been  no  occasion  to  apply  to 
this  court.  But  they  do  not  choose  to  exercise  tneir 
parliamentary  powers,  and  they  have  the  courage, 
the  boldness,  as  it  appears  to  mo,  and  I  must  say 
the  impudence — because  these  railway  companies 
are  about  as  impudent  a  set  of  bodies  as  you  can 
well  conceive  in  these  matters  where  they  think 
they  can  override  the  law  and  petty  corporations, 
or  the  small  and  comparatively  powerless  bodies 
which  they  meet  in  some  obscure  parts  of  the 
country — I  say  they  have  have  the  impudence  to 
lay  down  these  rails  in  spite  of  the  remonstrances 
of  the  local  board,  and  to  run  their  locomo- 
tive engines  on  them.  Of  course  their  counsel  is 
not  responsible  for  what  they  have  done,  and  he 
must  support  thoir  contention  which  1  can  only 
call  impudent,  as  in  my  view  it  is—he  is  bound  to 
support  their  contention  and  he  addresses  a  grave 
argument  to  the  court  that  taking  a  half  or  a  third 
of  the  width  of  the  public  highway,  and  laying 
down  rails  and  running  locomotives  on  them,  with 
trucks  and  tenders,  and  all  the  accompaniments  of 
a  railway  train  is  neither  dangerous  nor  extra- 
ordinarily inconvenient  to  passengers  or  carriages. 
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trayersing  that  highway.  Sitting  here  as  a  inry* 
I  can  only  express  again  my  astonishment  at  the 
contention  that  it  is  neither  dangerous  nor  extra- 
ordinarily inoonyenient  to  passengers  or  carriages. 
I  cannot  express  myself  in  stronger  language  than 
I  haye  done,  or  I  would.  In  my  opinion  the 
contention  is  groundless,  hoth  in  law  and  in 
common  sense,  and,  sitting  here  as  a  jury,  I 
repudiate  it  as  emphatically  as  I  can,  and  say 
that,  in  my  opinion,  the  Legislature  neyer  intended 
that  a  railway  company  should  lay  down  rails  and 
run  engines  and  carriages  on  a  public  highway 
before  l£ey  had  proyided  for  the  public  a  proper 
substituted  road.  That  being  so,  I  continue  the 
injunction  already  granted,  until  the  hearing  of 
the  cause.  I  refuse  the  motion  for  an  injunction 
in  the  second  suit.  The  costs  will  be  costs  in  the 
cause  in  the  usual  way. 

From  this  decision  the  railway  company  ap- 
pealed. 

On  the  appeal  motion  coming  on  to  be  heard,  it 
was  arranged  that  notice  of  motion  for  a  decree 
should  be  giyen  and  that  the  hearing  should  take 
place  before  the  Court  of  Appeal. 

The  information  and  suit  now  came  on  for 
hearing,  the  mam  question  being  the  costs,  as 
the  ruiway  company  had  made  a  sufficient  sub- 
stituted road  since  the  date  of  the  injunction  being 
granted  by  the  Master  of  BoUs. 

Fry,  Q.O.  and  North,  for  the  local  board. 

The  Attorney-General  (Sir  Bichard  BaggaUay, 
Q.G.)  and  Hemming,  for  the  railway  company. 

Without  calling  for  a  reply. 

Lord  Justice  Jambs  said : — I  am  of  opinion  that 
npon  the  only  question  before  us,  whether  the  local 
board  or  the  railway  company  were  justified  in 
what  they  did,  the  Master  of  Bolls  was  quite  riffht. 
Independently  of  the  balance  of  eyidence,  consider^ 
ing  the  yery  strong  eyidence  which  was  ciyen  by 
the  local  board,  I  quite  agree  with  the  Master  of 
the  Bolls  that  it  really  ought  not  to  be  seriously 
contended  that  taking  a  half  or  a  third  of  a  public 
highway,  laying  down  rails  and  running  locomo- 
tiyes,  tenders,  and  trucks  upon  them,  is  not  a 
dangerous  or  extraordinarily  inoonyenient  thing 
to  passengers  along  the  road.  If  it  is  dangerous 
ana  extraordinarily  inoonyenient,  then  the  obliga- 
tion of  the  company  to  proyide  a  sufficient  road 
in  substitution  arises.  For  my  own  part  1  should 
not  like  to  take  upon  myself  the  moral  responsi- 
bility which  I  should  be  under  if  I  held  out  to 
railway  companies  that  they  could  do  a  thing  of  this 
kind. 

Lord  Justice  Meujsh. — I  quite  agree  with  what 
the  Lord  Justice  has  said. 

Lord  Justice  James. — ^We  make  the  injunction 
perpetual  with  costs.  And  the  bill  in  the  second 
suit  will  be  dismissed  with  costs. 

Solicitor  for  the  local  board,  W.  W.  Wyrme, 
agent  for  Beasley  and  Oppenheim,  St  Helens. 

Solicitor  for  the  railway  company,  E,  BedcUeh, 
agent  for  Reddish  and  Lake,  Stockport. 


COUBT  OF  QITESrS  BEHCK. 

Reported  by  J.  Shobtt  and  VL  W.  McKm.TiAE,  Ssqn., 

Bairieten-at-Law. 


April  28,  and  May  1, 1874. 

Cox  V,  Leigh. 
Writ  of  fi.  fa. — Eight  of  landlord  to  a  year's 

rent  after  determination  of  lease. 
The  defendant  as  sheriff,  on  behalf  of  an  execution 
creditor,  had  seized  the  goods  of  a  tenant  while  in 
possession  within  six  months  after  the  determina- 
tion of  his  lease :  the  defendant  caused  the  aoods 
to  be  sold  and  the  proceeds  given  to  the  creditors 
withotU  satisfying  the  arrears  of  rent  due  to  the 
plaintiffs  as  landlords : 
Held  that  the  landlords*  right  to  a  yearns  rent  under 
the  1st  sect,  of  8  Anne,  c.  141,  ceased  upon  the 
determination  of  the  leotse,  although  by  sects.  6  Sf 
7  tliey  retained  a  power  of  distress  for  six  months 
afterwards. 
This  action  was  commenced  on  the  23rd  Noy. 
1872,  by  the  plaintiffs  against  the  defendant,  as 
sheriff,  for  the  remoyal  of  goods  taken  in  execu- 
tion without  alleged  rent,  amounting  to   125Z., 
being  paid.    And  by  the  order  made  by  one  of 
the  Masters  of  the  Court  of  Common  Pleas  with 
the  consent  of  the  parties,  dated  14th  Dec.  1872, 
it  was  ordered  that  the  facts  should  be  stated  for 
the  opinion  of  the  court  without  any  pleadings ; 
and  tne  parties  stated  the  following  case : 

The  plaintiffs  are  the  trustees  for  and  on  behalf 
of  the  Derby  and  Derbyshire  Banking  Company, 
and  the  defendant  is  the  Sheriff  of  Cheshire. 

George  Underwood  beins  possessed  of  or  well 
entitled  to  the  messuage  and  premises  called  Baby 
Hall,  in  the  county  of  Cheshire,  by  yirtue  of  an 
assignment  dated  '21st  Mar.  1868,  for  the  residue 
of  a  term  of  ninety-nine  years,  to  be  computed 
from  the  2nd  Aug.,  1846,  subject  to  the  yearly 
rent  of  792.  6a.,  payable  to  the  Earl  of  Shrewsbury, 
the  owner  in  fee,  by  an  indenture  dated  21st  March 
1868,  between  him,  the  said  George  Underwood, 
of  the  first  part,  and  Charles  Spencer  and  Thomas 
Leyi  Harris,  of  the  other  part.  Underwood 
assigned  to  Spencer  and  Harris  the  said  messuage 
and  premises,  subject  to  the  said  yearly  rent  for 
the  residue  of  the  said  term  of  ninety-nine  years 
by  way  of  mortgage  for  securing  the  repayment 
of  5000L  and  interest  at  hi.  per  cent,  per  annum 
adyanced  by  the  said  Charles  Spencer  and  Thomas 
Leyi  Harris  to  the  said  Greorge  Underwood.  And 
by  this  indenture.  Underwood  attorned  and  became 
tenant  from  year  to  year  to  the  said  Charles 
Spencer  and  Thomas  Leyi  Harris,  or  the  suryiyor 
of  them  or  his  executors  or  administrators  their 
and  his  assigns  for  and  in  respect  of  the 
said  messuage  and  premises  with  the  appurten- 
ances at  the  yearly  rent  of  250Z.,  clear  of  all 
deductions  to  be  paid  by  two  equal  half- 
yearly  payments  on  the  21st  March  and  the 
2lBt  Sept.  in  each  year,  the  first  half-yearly  pay- 
ment thereof  to  be  paid  on  the  21st  Sept.  then  next 
with  power  to  the  said  Spencer  and  Harris  or  the 
suryiyor  of  them  or  the  executors  or  administratorB 
of  such  suryiyor,  their  or  his  assigns,  to  enter  upon 
and  to  take  possesssion  of  the  said  hereditaments 
and  premises  in  case  of  non-payment  of  the  said 
rent  within  twenty-one  days  after  the  same  had 
become  due,  or  to  determine  the  tenancj  created 
by  the  aforesaid  attornment.  And  by  an  mdentnre 
of  2nd  Feb.  1869,  the  said  Spencer  and  Harria 
assigned  to  Josiah  Lewis  (since  deceased)  and 
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one  of  the  plamtiffs,  the  said  'William  Thomas 
Ooz  (the  then  trastees  of  the  said  Derby  and 
Derbyshire  Banking  Company)  the  said  messaage 
and  premises,  and  the  said  debt,  security,  and  ^1 
their  rights  and  title  in  regard  to  the  same,  and 
to  the  messuage  and  premises,  subject  to  the 
equity  of  redemption  under  the  last  mentioned  in- 
denture, and  Greorge  Underwood  having  been  and 
remaining  in  the  occupation  of  the  said  messuage 
and  premises,  signed  the  following  attornment : 

I  do  hereby  agree  to  pay  to  the  said  Josiah  Lewis  and 
Wmiam  Thomas  Cox  for  the  same  hereditaments  and  pre- 
mises, meaning  the  meaanage  and  premiaes  called  Baby 
Hall,  the  same  rent  as  is  reBerved  to  the  aaid  Charles 
Spenoer  and  Thomas  Levi  Harris,  by  a  oertain  indenture 
of  mortgage  bearing  date  the  2l8t  March  1868,  and  made 
between  me  the  undersigned  of  the  one  part  and  the  said 
Cbarles  Spencer  and  Thomas  Levi  Harris  of  the  other 
part ;  and  from  such  several  periods  or  times  as  are  in 
tiie  aaid  indenture  ezpreaaed,  and  I  have  given  unto  the 
aaid  Joeiah  Lewis  and  William  Thomas  Cox,  the  aum  of 
Is.  in  the  name  of  attornment  and  in  part  of  the  aaid  rent. 

As  witness  my  hand  this  19th  Feb.  1869, 

Gbo.  Undbbwood. 

Witness,  John  Moodt,  Solicitor,  Derby. 

The  2501,  above  referred  to  represented  the 
5  per  cent,  interest  due  on  the  said  advance  of 
50001.  for  which  the  said  messuage  and  premises 
were  held  W  the  parties  as  security.  And  the 
said  Josiab  Lewis  having  died,  and  the  said  plain- 
tiff, Samuel  Walter  Cox,  having  become  one  of 
the  trustees  of  the  said  banking  company,  with 
the  said  plaintifif,  William  Thomas  Cox,  he,  the 
said  William  Thomas  Cox,  by  deed  dated  the  8th 
Oct.  1869  (amongst  other  things)  assigned  the  said 
messuage  and  premises,  and  the  said  debt,  security, 
and  all  the  right,  title,  and  interest  of  the  said 
Josiah  Lewis  at  the  time  of  his  death,  and  the  said 
plaintiff  William  Thomas  Cdx  jointly,  or  of  the 
said  plaintiff,  William  Thomas  Cox,  as  the  sur- 
vivor of  the  said  Josiah  Lewis  in  regard  thereto, 
and  the  said  messuage  and  premises,  subject  to  the 
said  equity  cf  redemption,  to  the  use  of  the 
plaihtiffs. 

The  said  several  indentures  were  referred  to  as 
part  of  this  case. 

The  said  George  Underwood  paid  the  said  yearly 
sum  of  2501.  to  the  said  Charles  Spencer  and 
Thomas  Levi  Harris,  which  was  due  to  them  up 
to  the  2nd  Feb.  1869,  and  to  the  said  Josiah  Lewis 
and  William  Thomas  Cox,  which  was  due  to  them 
to  the  time  of  the  death  of  the  former,  and  to 
the  plaintiffs  from  that  time  up  to  the  21st  Sept. 

1871,  and  on  the  21st  March  1872,  by  a  due  notice 
to  quit  being  before  then  given  by  the  plaintiffs 
to  tbe  said  George  Underwood,  his  tenancy  to  the 
plaii^tiffs,  if  any  existed,  in  such  messuage  and 
premises  expired. 

On  the  21st  March  1872,  there  became  and  was 
due  from  the  said  George  Underwood  to  the  plain- 
tiffs under  the  circumstances  aforesaid  in  respect 
of  the  said  yearly  sum  of  2502.  hereinbefore  men- 
tioned in  this  case,  the  sum  of  125Z.  for  the  half- 
year  ending  on  that  day.    And  on  the  26th  March 

1872,  the  plaintiffs  issued. a  writ  in  an  action  of 
gecttnent  against  the  said  George  Underwood, 
brought  to  recover  the  possession  of  the  said 
messuage  and  premises ;  and  on  the  9th  May 
1872,  judgment  was  obtained,  and  the  sheriff  de- 
livered possession  to  the  plaintiffs  on  the  22nd 
June  1872. 

An  action  was  broaght  by  John  Cash  and 
another,  against  the  said  George  Underwood,  in 
the  Court  of  Exchequer,  and  judgment  was  signed 


for  the  plaintiffs  .therein,  and  upon  such  judgment 
a  writ  of  fi,  fa,  was  issued,  and  on  the  27th  March 
1872,  it  was  lodged  with  the  defendant  as  the 
sheriff  of  Cheshire,  to  be  executed.  By  such  writ 
of  fieri  facias,  the  said  sheriff  of  Cheshire  was 
commanded  to  levy  of  the  goods  and  chattels  of 
the  said  George  Underwood,  in  his  bailiwick, 
34L  lbs.  11(2.,  besides,  <$bc.,  and  the  defendant  as 
such  sheriff  by  his  officer  on  the  same  day  took 
goods  and  chattels  of  the  said  George  Underwood, 
then  being  in  and  upon  the  said  messuage  and 
premises  in  the  bailiwick  of  the  said  sheriff,  to 
answer  the  said  writ,  and  left  a  man  in  possession 
thereof,  under  the  said  writ  of  fi^  fadasy  and 
another  action  was  brought  by  Edward  Gilbert, 
against  the  said  George  Underwood,  in  the  Court 
of  Exchequer  of  Pleas,  and  judgment  was  signed 
for  the  plaintiff  therein,  and  upon  such  judgment 
a  writ  of  fieri  faciae  was  issued,  and  it  was  lodged 
with  the  said  defendant  as  such  sheriff,  on  the  11th 
April  1872,  to  be  executed  in  like  manner  to  levy 
612.  lbs,  2d.  besides,  &c.,  and  the  defendant  as  sucn 
sheriff  by  his  officer,  took  on  the  same  day  the 
said  goods  and  chattels  of « the  said  George  Under- 
wood, then  being  in  and  upon  the  said  messuage 
and  premises,  to  answer  such  last  mentioned  wnt, 
and  left  the  same  man  in  possession  thereof,  under 
the  said  two  writs  of  fi^  facias. 

Before  these  executions  were  put  in,  and  before 
the  21st  March  1872,  viz.,  on  or  about  the  13th 
March  1872,  the  Earl  of  Shrewsbury  had  seized  a 
large  part  of  the  goods  on  the  said  messuage  and 
premises  for  arrears  of  rent  due  in  respect  of  the 
said  premises,  amounting  to  2201.  lOs.  4d.,  being 
2^  years  of  rent  in  arrear,  which  goods  were  sold 
by  the  Earl  of  Shrewsbury  in  June  1872.  The 
sheriff  seized,  for  the  purpose  of  satisfying  the 
said  writs  so  lodged  with  him,  the  residue  of  the 
goods  on  the  said  premises  not  seized  by  the  Earl 
of  Shrewsbury.  On  the  12th  April  1872,  the 
plaintiffs  caused  a  distress  to  be  put  in  upon  the 
said  goods  and  chattels  of  the  said  Greorge  Under- 
wood then  being  in  and  upon  the  said  messuage 
and  premises,  which  had  been  so  seized  and 
taken,  and  were  then  held  in  possession  under 
the  said  writs  of  fi^ri  facias  for  tne  said  arrears  of 
alleged  rent  due  on  the  21st  March  preceding,  and 
put  and  left  a  man  in  possession  of  the  said  goods 
and  chattels  under  the  said  distress,  and  so  con- 
tinued such  last-mentioned  man  in  possession  of 
the  said  goods  and  chattels,  with  the  said  man  so 
put  in  possession  thereof  by  the  said  sheriff  until 
the  16tn  April  then  following. 

The  defendant  as  such  sheriff  continued  also  to 
hold  the  said  goods  and  chattels  under  and  by 
virtufe  of  the  writs  of  fi^  facias  before  men- 
tioned, and  the  said  goods  and  chattels  so  taken 
in  execution  and  under  the  said  distress  then 
were  and  continued  to  be  in  and  upon  the 
said  messuage  and  premises;  and  on  the  16th 
April  the  plaintiffs  caused  written  notice  to  be 
given  to  the  said  defendant  as  such  sheriff,  that 
the  said  alleged  rent  was  so  in  arrear  as  aforesaid, 
and  requested  him  not  to  remove  the  said  goods 
of  the  said  George  Underwood,  so  then  being  taken 
oy  him  in  execution  as  aforesaid,  till  the  said  rent 
so  in  arrear  was  paid,  and  thereupon  the  plaintiffs 
withdrew  the  said  man  so  sent  by  them  to  take 
possession  under  the  said  distress. 

On  the  16th  April  1872,  a  oertain  other  writ  of 
fi£ri  facias  on  a  judgment  for  the  plaintiffs  in  a 
suit  wherein  Walter  William  Wynne  was  plaintiff 
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and  the  said  George  Underwood  was  the  defen- 
dant, was  lodged  with  the  now  defendant  as  snch 
sheriff  to  levy  of  the  goods  and  chattels  of  the  said 
George  Underwood  then  being  in  and  upon  the  said 
messuage  and  premises,  the  sum  of  1041. 11«.  3(2., 
being  the  amount  of  sach  judgment  with  interest 
thereupon ;  and  the  now  defendant  by  his  officer 
on  the  same  day  took  and  held  the  said  goods  and 
chattels  henceforth  under  and  by  virtue  of  such 
writ;  and  on  the  30th  April  tnen  following  a 
certain  other  writ  of  fieri  facias  on  a  judgment 
for  the  plaintiff  in  an  action  wherein  William 
Byalls  was  the  plaintiff  and  the  said  George 
Underwood  wcks  the  defendant,  was  lodged  with 
the  now  defendant  for  execution  on  the  said  goods 
and  chattels  of  the  said  George  Underwood,  then 
being  in  and  upon  the  said  messuage  and  pre- 
mises; and  the  now  defendant}  on  the  same  day 
took  and  held  the  same  to  satisfy  the  said  writ. 

On  the  9th  May  1872  the  plaintiffs  obtained  judg- 
ment in  the  said  action  of  ejectment  herein  re- 
ferred to  of  the  26tii  March  1872,  and  possession 
of  the  said  messuage  was  awarded  to  be  given  in 
execution  to  them  on  the  1st  June  then  ensuing. 

On  the  4th  June  1872  the  defendant  caused  to 
be  sold  the  said  goods  and  chattels  of  the  said 
George  Underwood  so  as  aforesaid  seized  by  him ; 
and  the  said  goods  and  chattels  were  removed  from 
the  said  messuage  and  premises  and  delivered  to 
the  respective  purchasers  thereof  and  realised 
sufficient  to  pay  the  plaintiffs  if  they  are  entitled 
to  priority  as  against  the  execution  creditors. 

After  the  said  sale  of  the  said  goods  and  chattels 
of  the  said  George  Underwood  by  the  defendant, 
there  remained  no  further  or  other  goods  and 
chattels  of  the  said  George  Underwood  on  the  said 
messuage  and  premises  to  answer  an^  distress(  by 
the  said  plaintiffs  or  to  meet  the  said  rent  so  in 
arrears  as  aforesaid. 

The  question  for  the  opinion  of  the  court  is, 
whether  under  the  circumstances  above  stated  the 
defendant  could  legally  cause  to  be  sold  and 
removed  in  pursuance  of  such  sale  the  said  goods 
and  chattels  in  order  to  satisfy  all  the  said  writs 
of  execution  until  the  said  arrears  of  rent  had  been 
paid  to  the  plaintiffs. 

If  the  court  should  be  of  opinion  in  the  negative, 
then  judgment  is  to  be  entered  up  for  the  plaintiffs 
for  125Z.,  and  costs  of  suit. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive, then  judgment  phall  be  entered  up  for  the 
defendant  with  costs  of  suit. 

Field,  Q.O.(with  him/.  0.  Qriffits),  for  plaintiffs. 
— The  6th  and  7th  sections  of  the  statute  of  Anne 
provide  for  the  right  of  distress  by  the  landlord, 
within  six  months  from  the  termination  of  the 
lease :  the  first  section  must  be  read  with  these. 
The  doctrine  laid  down  in  Woodfall's  Landlord 
and  Tenant  (9th  edit.,  p.  444)  and  Chitty's  Statutes 
(note  c.)  that  there  must  be  an  existing  tenancy 
rests  upon  a  mistake  in  the  head  note  to  Hodgson 
V.  Oascoigne  (5  B.  &  Aid.  88),  for  in  that  case  this 
question  was  not  in  issue.  The  question  was 
taken  to  have  been  decided  in  BiseUy  v.  Byle  (10 
M.  &  W.  101),  but  in  &ct  it  never  has  been  decided 
at  all. 

H,  Matthews,  Q.C.  (with  him  Tindal  Athinson), 
for  the  defendant. — All  the  text  books  have  treated 
the  Question  as  already  decided.  (See  Coote's 
Limdlord  and  Tenant  464,  and  Comyn*s  Landlord 
and  Tenant  397.)  The  1st  section  of  the  statute  is 
quite  distinct  from  the  6th  and  7th. 


The  following  cases  were  also  referred  to. 
Cook  V.  Cook,  Andrews  219 ; 
WharUm  y.  Na/ylor,  12  Q.  B.,  673. 

May  1. — Blackbukn,  J.,  delivered  the  judgment 
of  the    court  (Gockbum,"   C.J.,   Blackburn    and 
Lush,  JJ.) — The  point  which  wiU  decide  the  whole 
case  is  whether  or  not  the  plaintiffs  have  a  right 
to  recover  against  the  sheriff  for  the  removal  of 
goods  taken  under  execution,  without  paying  a 
year's  rent  to  the  plaintiffs  as  landlords.     The 
facts  are  that  under  a  mortgage  deed,  which  we 
assume  for  the  purposes  of  the  case  amounted 
to  a   demise  at  a  rent  from  year  to  year,  the 
relation  of  landlord  and  tenant  existed  between 
the    trustees,    the   plaintiffs,  and  the   execution 
debtor,  notice  to  quit  was  given,  and  that  lease 
was  determined.     Subsequently  to  the   determi- 
nation of  the  lease,  and  within  six  months  of  it, 
the    sheriff  seized   on    behalf  of    the  execution 
creditor,  and  as  it  was  within  six  months,  there 
would,  if  the  premises  were  still  in  possession  of 
the  tenant,  be  a  right  to  distrain  given  by  the 
statute  of  8  Anne,  c.  141,  ss.  6  and  7.    I  pass  by 
another  point  about  what  the  effect  of  an  eject- 
ment being  served  would  be.    What  we  have  now 
to  determine,  for  the  first  time  as  I  believe,  is 
whether  the  statute  of  Anne,  which  by  sect.  1  re- 
quires the  sheriff  before  he  removes  the  goods  taken 
in  execution,  to  pay  the  landlord's  rent,  applies  to 
a  sheriff  who  taxes  goods  in  execution  after  the 
lease  has  expired,  but  at  a  time  when  a  landlord 
can  distrain,  because  the  six  months  are  not  out. 
Now,  looking  at  the  words  of  the  statute,  it  seems 
clear  enough  that  the  sheriff  can  remove  the  goods 
without  paying  the  rent.    The  first  section  enacts 
that  no  goods  or  chattels   shall   be  liable  to  be 
taken  by  virtue  of  any  execution  on  any  pretence 
whatsoever,  unless  the  party  at  whose  suit  the 
execution  is  sued  out  shall  before  the  removal  of 
such  goods  pay  to  the  landlord  the  rent  due, 
provided  it  does  not  amount  to  more  than  a  year's 
rent.    As  the  section  is  worded  there  is  noMiing 
said  about  the  landlord's  right  to  distrain.    Then 
by  the  second  section  it  is  enacted  that  the  Icmd- 
lord  may  within  five  days  seize  the  goods  fran- 
dulently  carried  away  and  sell  them,  as  if  they 
had  been  distrained ;  and  by  sect.  6,  it  is  enacted 
that  the  landlord  may  during  six  months  after  the 
lease  has  been  determined  distrain,  but  in  neither 
section  is  there  any  enactment  that  where  there 
is  a  statutable  power  of  distress  there  should  be 
the  same  obligation  on  the  execution  creditor  to 

Say  a  year's  rent,  as  if  the  term  were  still  existing. 
Tow  the  question  is,  whether  we  are  to  extend  the 
enactment  of  the  1st  section  to  those  cases  to 
which  by  the  6th  and  7th  sections  in  the  same 
Act  the  powers  of  distress  are  extended,  or 
whether  it  is  confined  to  the  existing  tenancy.  In 
the  text  books,  Chitty's  Precedents  of  Pleading 
and  Chitty's  Statutes,  it  is  asserted  that  the 
obligation  is  only  during  an  existing  tenancy,  bat 
they  cite  a  case  which,  though  it  does  support 
that  proposition,  does  not  decide  it.  Tnere 
is,  therefore,  no  decision  yet.  And  we  do  not 
think  the  words  of  the  statute  sufficiently  wide 
to  justify  us  in  putting  a  construction  upon  the 
statute  different  from  that  which  has  been  enter- 
tained for  160  years.        Judgment  for  defendanL 

Attorney  for   plaintiffs.    Redhead  for  Moody, 
Derby. 

Attorneys  for  defendant,  Hudson,  Matthews  and 
Co.,  for  Tathek,  Chester. 
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Wednesday,  April  29, 1874. 
Gaskell  (app.)  V.  Batlet  (resp.). 

Smoke  ieeuingfrom  chimney — Nuiacmce — Not  found 
to  he  injwruyua  to  health, 

B  is  not  necessary  vn  an  i^fnrmation  under  the 
Sanitary  Act  1866,  s,  19,  to  show  that  black  smoke 
sent  forth  from  a  chimney  is  injurious  to  health 
as  well  as  a  nuisance. 

TssB  is  a  case  stated  by  us,  the  underBigned,  three 
of  Her  Miyesty's  jastioes  of  the  peace  in  and  for 
the  borough  of  Bolton,  in  the  county  of  Ijancaster, 
onder  the  stat.  20  &  21  Yiet.  c.  43,  for  the  purpose 
of  obtaining  the  opinion  of  the  court  on  questions 
of  law  which  arose  before  us  as  hereinafter  stated. 

1.  At  a  petty  sessions  holden  at  the  borough  of 
Bolton,  in  the  county  of  Lancaster,  on  the  SOth 
May  1872,  a  complaint  preferred  by  John  G^kell 
(heremafter  called  the  appellant),  against  George 
Frederick  Bayley,  Charles  Henry  fiayley,  James 
Filkington,  and  Thomas  William  Holden  (herein- 
after called  the  respondents),  came  on  to  be  heard 
before  us  the  undersigned  justices,  whereby  the 
appellant  complained  against  the  respondents  for 
tnat  there  then  (that  is  at  the  time  of  tne  making  of 
the  said  complaint)  existed  in  or  upon  the  pre- 
mises situate  in  Gaskell-street,  in  Little  Bolton,  in 
&e  said  borough,  occupied  by  the  respondents,  a 
chimney  (not  bein^  the  chimney  of  a  private 
dwelling  house)  which  on  the  20th  Feb.  then  last 
past,  and  on  divers  days  between  that  day  and  the 
day  of  the  iniJcing  of  tne  said  complaint,  was  send- 
ing forth  black  smoke  in  such  quantity  as  to  be  a 
nuisance,  and  that  such  nuisance  was  caused  by  the 
respondents  as  such  occupiers  as  aforesaid.  And 
that  the  respondents  had  by  notice,  dated  the  29th 
April  then  last,  been  duly  required  by  the  local 
authority  aforesaid  to  abate  the  said  nuisance,  and 
for  that  purpose  to  execute  such  works  and  to  do 
all  such  things  as  might  be  necessary  within  seven 
days  from  the  service  of  such  notice  aud  require- 
ment to  abate  as  aforesaid,  which  time  had,  at  the 
making  of  the  said  compiaint,  long  since  elapsed, 
and  that  the  respondents  had  made  default  in 
abating  such  nuisance  accordingly. 

2.  l%e  appellant  is  the  inspector  of  smoke  nui- 
sances for  the  borough  of  Bolton,  duly  appointed 
ia  that  behalf,  and  authorised  to  institute  and  carry 
cm  the  proceedings  in  question. 

3.  The  respondents  are  extensive  cotton  spinners 
at  the  borough  aforesaid,  and  the  owners  and 
occupiers  of  a  certain  cotton  mill  (including  the 
diimney  of  the  said  mill  hereinafter  mentioned), 
sitaate  in  Gaskell-street,  in  the  said  borough,  in 
the  vicinity  whereof  there  is  a  large  population  and 
many  dwelling  houses. 

4.  It  was  proved  before  us  that  the  appellant 
made  five  several  inspections  of  the  alleged  nui- 
sance arising  from  the  chimney  aforesaid.  Each 
of  the  said  inspections  was  for  a  period  of  one 
foil  hour.  The  first  was  upon  the  20th  Feb.  1872, 
from  forty  minutes  af^er  eight  to  forty  minutes 
after  nine  in  the  morning  of  that  day.  During 
the  hour  aforesaid  the  chimney  was  sending  forth 
black  smoke  thirty-five  minutes,  medium  smoke 
twenty-one  and  a  half  minutes,  and  no  smoke 
three  and  a  half  minutes. 

Bv  black  somke  is  meant  such  a  volume  of 
smoke  that  an  object  on  the  opposite  side  of  the 
smoke  to  the  spectator  could  not  be  perceived. 
By  medium  smoke  is  meant  such  a  volume  of 
smoke  that  an  object  on  the  opposite  side  of  the 
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smoke  to  the  spectator  could  be  perceived.  For 
convenience  of  reference  the  loUowing  table 
represents  the  result  of  the  evidence  as  to  black, 
medium,  and  no  smoke  at  the  several  inspections. 
(A  table  then  set  forth  that  at  five  different  days 
during  one  hour  each  day  black  smoke  issued 
from  thirty-five  to  fifty-four  minutes  during  the 
hour,  and  medium  smoke  for  nearly  the  whole  of 
the  remaining  minutes.) 

5.  The  appellant  thereupon  delivered  a  paper  to 
the  responaents'  book-keeper,  informing  idm  that 
the  same  was  a  smoke  nuisance  notice. 

6.  The  appellant  made  a  second  inspection  of 
the  same  cnimney  of  the  respondents  on  the  21  st 
Feb.  1872,  during  the  period  of  one  hour,  beginning 
at  fifty  minutes  after  nine  in  the  morning.  During 
that  period  the  said  chimney  sent  forth  forty-six 
and  a  half  minutes  black  smoke,  and  thirteen  and 
a  half  minutes  medium  smoke. 

7.  The  appellant  made  a  further  inspection  of 
the  said  chimney  on  the  8th  March  1872,  between 
fifty  minutes  past  eight  and  fifty  minutes  past 
nine  in  the  forenoon.  During  that  period  the 
chimney  sent  forth  dense  smoke  during  thirty-five 
minutes,  medium  smoke  during  twenty-three  and 
a  half  minutes,  and  no  smoke  during  one  and  a 
half  minutes. 

8.  The  appellant  in  due  course  reported  the 
result  of  the  said  inspections  to  the  local  authority, 
and  on  the  29th  April  he  served  the  respondents 
with  a  notice,  of  which  the  following  is  a  copy : — 

Borough  of  Bolton. — Jn  porsnaiioe  of  the  Sanitary  Act 
1886,  the  Oonnoil  of  the  Borough  of  Bolton,  in  the  oonnty 
of  Lanoaster,  as  the  Looal  Board  of  Health  of  the  aaid 
borough,  hereby  give  you  notice  to  abate  the  nuisance 
hereunder  epeoified.  and  for  that  purpose  to  execute  such 
works,  and  to  do  all  Buoh  things  as  may  be  necessary, 
within  seven  days  from  the  service  hereof. 

The  nuisance  above  referred  to : 

A  chimnev  uix>n  the  premises  in  Gaskell-street,  in  the 
said  borough  (not  being  the  chimney  of  a  private  dwell- 
ingJUhouse),  sending  forui  black  smoke  in  such  quantity 
as  to  be  a  nuisance. 

Dated  the  29th  April  1872. 

B.  G.  HiNMBLL,  Town  Clerk  of  the  said  Borough. 

To  Geor^  Frederick  Bayley,  Charles  Henry  Bayley, 
James  Pilkmgton,  and  Thomas  William  Holden,  the  oc- 
cupiers of  the  said  premises. 

9.  On  the  7th  May  1872,  the  appellant  again 
inspected  the  said  chimney  for  the  hour  between 
five  minutes  past  three  p.m.,  and  five  minutes  past 
four  p.m.  of  that  day.  During  that  time  the  said 
chimney  was  sending  forth  black  smoke  during 
fifty-four  minutes,  and  medium  smoke  during  six 
minutes. 

10.  On  the  16th  May  the  appellant  a^in  in- 
spected the  said  chimney  between  thirty-five 
minutes  past  two  in  the  afternoon  and  thirty-five 
minutes  past  three.  During  that  time  the  said 
chimney  sent  forth  black  smoke  thirty-nine 
minutes,  medium  smoke  during  seventeen  minutes, 
and  no  smoke  during  four  minutes.  Upon  cross* 
examination,  it  was  proved  that  there  was  in  the 
immediate  vicinity  of  the  respondents'  said  chimney 
other  works  in  connection  with  which  there  were 
chimneys  and  boilers  burning  coal  and  emitting 
smoke ;  that  the  respondents'  chimney  was  a  high 
chimney,  and  that  there  were  also  public  works  in 
the  neighbourhood.  It  was  also  proved  that  there 
was  a  fireman  on  the  premises,  and  that  the  place, 
as  far  as  the  appellant  could  see,  was  constructed 
in  a  proper  manner. 

11.  It  was  proved  by  Fergus  Ferguson,  a 
medical  practitioner  and  certifying  surgeon  under 
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the  Factory  Acts,  that  smoke  sent  forth  in  the 
quantities,  and  of  the  character  and  density  proyed 
by  the  appellant,  was  a  nuisance  and  annoyance  to 
anyone  who  micht  be  exposed  to  it,  poUating  the 
atmosphere,  ana  he  also  believed  it  to  be  injurious 
to  health  to  inhale  unconsumed  coal  in  the  shape 
of  smoke. 

12.  No  witnesses  were  called  by  or  on  behalf  of 
the  respondents,  but  we  were  addressed  by  the 
advocate  of  the  respondents,  who  referred  us  to 
the  terms  of  the  .very  section  under  which  the 
proceedings  were  instituted,  namely,  "  Where  a 
person  is  summoned  before  the  justices  in  respect 
of  a  nuisance  arising  &om  a  fireplace  or  furnace 
which  does  not  consume  the  smoke  arising  from 
the  combustible  used  in  such  fireplace  or  furnace, 
the  justices  may  hold  that  no  nuisance  is  created 
within  the  meaning  of  this  Act,  and  dismiss  the 
complaint  if  they  are  satisfied  that  such  fireplace 
or  furnace  is  constructed  in  such  manner  as  to 
consume,  as  far  as  practicable,  having  regard  to 
the  nature  or  manufacture  of  the  trade,  all  smoke 
arising  therefrom,  and  that  such  fireplace  or 
furnace  has  been  carefully  attended  to  by  the  per- 
son having  the  charge  thereof."  He  contended 
that  the  respondents  were  entitled  to  a  dismissal 
of  the  complaint,  as  the  only  evidence  was  that  of 
the  appellant,  and  that  the  &cts  proved  did  not 
constitute  a  nuisance  within  the  terms  of  the  Act 
under  which  the  proceedings  were  issued. 

Upon  the  grounds  thus  urged  upon  us  by  the 
respondents'  advocate,  we  dismissed  the  summons. 

The  questions  for  the  opinion  of  the  court  are : 
— i^t,  was  it  incumbent  upon  the  appellant  to 
prove  that  the  emission  of  smoke  in  the  quantities 
and  under  the  circumstances  hereinbefore  appear- 
ing, was  an  injury  to  the  health  of  any  person  or 
persons  P  secondly,  did  the  issuing  of  black  smoke 
m  the  quantities  and  manner  hereinbefore  de- 
scribed constitute  a  nuisance  within  the  meaning 
of  the  29  &  30  Vict.  c.  90  P  If  the  court  is  of 
opinion  that  the  emission  of  black  smoke,  in  the 
quantities  and  manner  stated,  was  a  nuisance 
within  the  meaning  of  the  said  Act,  our  judgment 
will  be  for  the  appellant,  and  the  case  will  have  to 
be  remitted  for  our  consideration  to  make  an  order 
of  abatement  upon  the  said  respondentia  in  the 
terms  of  the  saia  Act.  If  the  opinion  of  the  said 
court  is,  that  the  issuing  of  black  smoke  in  the 
quantities  atid  manner  above  stated  does  not  con- 
stitute a  nuisance  under  the  provisions  of  the  said 
Act,  or  that  it  is  necessary  in  this  case  to  prove  that 
the  emission  of  black  smoke  in  the  quantities  and 
under  the  circumstances  mentioned,  was  an  injury 
to  the  health  of  any  person  or  persons,  our  judg- 
ment will  stand. 

Black,  for  the  appellant,  contended  that  the  jus- 
tices should  have  convicted. — 29  &  30  Vict.  c.  90, 
B.  19,  enacts :  "  That  the  word  'nuisance,'  under  the 
Kuisanoes  Bemoval  Acts,  shall  include  .  .  .  every 
chimney  (not  being  the  chimney  of  a  private 
dwelling  house)  sending  forth  black  smoke  m  such 
quantity  as  to  be  a  nuisance,  provided  .  .  .  that 
where  a  person  is  summoned  before  the  justices  in 
respect  of  a  nuisance  arising  fix)m  a  fireplace  or 
furnace  which  does  not  consume  the  smoke  arising 
from  the  combustibles  used  in  such  fireplace  or 
furnace,  the  justices  may  hold  that  no  nuisance  is 
created  within  the  meaning  of  this  Act,  and  dis- 
miss the  complaint,  if  they  are  satisfied  that  such 
fireplace  or  furnace  is  constructed  in  such  manner 
as  to  consume,  as  far  as  practicable,  having  regard 


to  the  nature  of  the  manufacture  or  trade,  all  smoke 
arising  therefrom,  and  that  such  fireplace  or  fur- 
nace has  been  carefully  attended  to  by  the  person 
having  the  charge  thereof."  It  is  not  necessary, 
in  proceeding  under  this  section,  to  show  that  the 
nuisance  is  uso  injurious  to  health.  Secondly,  the 
issuing  of  black  smoke  in  the  quantities  and  man- 
ner described  in  the  case,  was  clearly  a  nuisance. 
The  respondent  was  not  represented  by  counsel. 

By  the  GouKT. — ^It  is  not  necessary  to  show  that 
the  issuing  of  black  smoke  is  injurious  to  health 
as  well  as  a  nuisance,  and  the  issuing  of  black 
smoke  in  the  quantities  and  manner  described,  was 
undoubtedly  a  nuisance. 

Ccue  remitted  wUh  opinion. 


WednesdoAf,  April  29, 1874. 

Cameron  (app.)  v,  Foy  (resp.). 

Workshop  Regulation  Act  1867  (30  ^  31  Vict,  c.  146), 
ached,  1,  eed,  9 — Factory  and  Workshop  Act  1871 
(34  ^  35  Vict,  c.  104)— Saturday  half  holiday-- 
Alteration  by  Secretary  of  Staie — Form  of  in- 
formaiionfor  not  substiiutmg  other  holiday, 
A  half  holiday  of  equal  length  may  {under  &  ^  31 
Vict,  c,  146,  schea.  1,  sect,  9),  by  permission  of  the 
Secretary  of  State,  he  siMbsiituted  on  some  other 
day  of  the  week  for  the  half  holiday  required  by 
the  Act  to  be  given  on  Saturday  to  children,  yotmg 
persons,  and  women  employed  in  workshops 
coming  vjithin  the  Act,  Permission  homing  been 
given  to  substitute  Wednesday  for  Saturday 
afternoon  in  a  particular  workshop,  an  informa* 
turn  was  preferred  against  the  proprietor  for  em- 
ploying  a  young  person  after  two  p,m,  on  Wed- 
nesdav : 
Held,   that   such   an   information   could  not   be 

sustained. 
The  following  is  a  case  stated  by  ns,  the  under- 
signed, two  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  borough  of  Bolton,  in  the  county  of 
Lancaster,  under  the  statute  20  &  21  Vict.  o.  43, 
for  the  purpose  of  obtaining  the  opinion  of  the 
Court  of  Queen's  Bench  on  questions  of  law  which 
arose  before  us,  as  hereinafter  stated. 

1.  At  a  petty  sessions  holden  at  Bolton,  in  and 
for  the  borough  of  Bolton,  in  the  county  of  Lan- 
caster, on  the  19th  May  1873,  and  afterwards  by 
adjournment  on  the  12th  June  1873,  Joseph  Foy, 
mantle  maker,  &o,,  the  above-named  respondent, 
was  charged  before  us  on  a  complaint  made  hv 
Heniy  James  Cameron,  the  above-named  appel- 
lant, being  the  sub-inspector  of  factories  for  the 
district  within  which  the  said  borough  of  Bolton  is 
situate,  "For  that  he,  the  said  respondent,  on 
Wednesday,  the  23rd  April  1873,  at  the  borough 
of  Bolton  aforesaid,  did  offend  against  the  Act 
30  &  31  Vict,  intituled  '  The  Workshop  Regulation 
Act  1867,'  as  amended  by  the  Act  34  &  35  Vict., 
intituled,  '  The  Factory  and  Workshops  Act  1871,' 
forasmuch  as  he,  the  said  respondent,  on  the  said 
23rd  April  1873,  at  Oreat  Bolton,  in  the  said 
borough,  beinff  then  and  there  the  occupier  of  a 
certain  workshop  within  the  said  borough,  the 
same  being  a  workshop  within  the  true  intent  and 
meaning  of  the  said  nrst  redted  Act,  did  employ 
a  certam  young  person,  to  wit,  one  Eleanor 
Townsend,  after  two  o'clock  in  the  afternoon,  to 
wit,  at  twenty  minutes  past  four  o'clock  in  the 
afternoon  of  the  same  day,  the  same  being  an 
establishment  where  more  than  five  persons  were 
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employed,  and  where  snch  employment  consisted 
not  in  making  articles  to  be  sold  oj  retail  on  the 
premises,  or  in  repairing  articles  of  a  like  nature 
to  those  sold  by  retail  on  the  premises,  and  the 
SecretaiY  of  State  having  by  order  advertised  in 
the  Lonaon  CkaettSy  or  otherwise  published,  giving 
the  permission  mentioned  in  the  first  schedule  to 
the  said  first-mentioned  Act,  that  young  persons 
mieht  be  employed  therein  between  two  and  eight 
o*cu)ck  in  the  afternoon  of  Saturdays,  arrangements 
having  been  made  to  the  satisfiskstion  of  the  said 
Secrete^  of  State  for  giving  an  equal  half  holiday 
on  the  Wednesday  in  every  week  to  young  persons 
therein  employed,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided." 

Upon  such  hearing  the  appellant  and  respondent 
appeared  before  us. 

2.  The  appellant  proved  that  the  respondent  is 
an  employer  of  labour  under  the  WorKshops  Act 
1867,  and  that  on  Wednesday,  the  23rd  April  last, 
at  4.30  p.m.,  he  called  at  respondent's  shop,  and 
on  going  upstairs  into  the  workroom  found  two 
young  women  at  work;  Eleanor  Townsend  was 
one  df  them.  That  the  respondent  actually  employs 
more  than  five  persons  on  the  premises  in  the 
making  of  articles  to  be  sold  not  by  retail.  The 
respondent  had  previously  obtained  from  the 
Secretary  of  State  an  authority,  under  sect.  9  of 
the  first  schedule  to  the  Act  30  &  31  Vict.  c.  146, 
to  employ  young  persons  and  women  on  his  pre- 
mises after  two  o'clock  on  Saturday,  he  having 
Arranged  to  have  Wednesday  afbemoon  as  a  haJl 
holiday,  instead  of  Saturday  afternoon. 

Eleanor  Townsend,  one  of  the  young  persons 
previously  referred  to,  proved  that  she  remembered 
Wednesday,  the  23rd  April  last,  and  was  working 
in  the  respondent's  premises  at  4.30  p.m.  on  that 
day.  She  was  making  flags  (banners)  by  hand  for 
nfe  in  respondent's  shop.  She  had  not  had  a  half 
holiday.  That  when  the  appellant  came  she  was  in 
the  showroom,  in  which  articles  were  exhibited  for 
sale,  and  where  there  was  a  sewing  machine.  That 
out  of  the  showroom  there  was  a  recess  in  which 
the  witness  and  Miss  Morris  (another  young  per- 
son) sat  at  the  time  of  such  visit.  That  witness 
resided  on  the  premises,  but  Miss  Morris  went  out 
to  sleep.  That  witness  attended  to  customers  in 
the  showroom,  but  when  not  in  attendance  on 
customers  filled  up  the  time  by  stitching  for  the 
respondent.  That  mantles  were  made  sometimes 
in  the  room  in  which  she  was  found  working,  and 
that  she  assisted  to  make  these. 

3.  For  the  respondent  it  was  contended :  First, 
that  the  Act  gave  the  justices  no  power  to  convict 
for  working  on  Wednesday  afternoon  where  the 
afternoon  of  that  day  had  been  set  apart  as  a  half 
holiday  instead  of  Saturday  afternoon ;  secondly, 
that  the  women  were  not  employed  in  a  workshop ; 
thirdly,  that  the  respondent  was  not  liable  as 
coining  within  the  exception  in  sub-sect.  4  of  sect.  6 
of  the  said  Act,  by  reason  that  the  nature  of  em- 
ployment of  the  women  was  making  articles  to  be 
sold  by  retail,  and  that  there  were  not  five  persons 
prosent. 

We  were  of  opinion  that,  as  to  the  first  objection, 
sub-sect.  1  of  sect.  9  of  the  schedule  to  the  Act 
30  ^  31  Yict.  c.  146,  did  not  state  that  the 
Wednesday  afternoon  was  to  be  substituted  for 
Saturday  afternoon,  but  that  young  persons  might 
be  employed  on  Saturday  afternoon  if  arrange- 
ments weie  made  to  have  a  holiday  of  equal  length 
on  another  day,  and  that,  therefore,  tne  offence 


which  would  be  committed  would  be  working  on 
Saturday  afternoon,  not  having  made  arrange- 
ments for  a  half  holiday  on  some  work  day  in  the 
week. 

That  it  was  not  a  contravention  of  the  Act  to 
work  on  Wednesday  afternoon,  that  being  ex- 
pressly allowed  as  one  of  the  ordinary  days  of  the 
week. 

That  the  ofience  contemplated  by  the  Act  was 
that  of  working  on  Saturday  afternoon,  and  that 
the  exemption  of  the  penalty  on  that  account  only 
accrued  where  arrangements  were  made  to  grant 
a  holiday  on  another  day,  in  this  case  a  Wednesday 
afternoon. 

That  the  Act  provided  no  penalty  for  permitting 
work  on  the  Wednesday  afternoon. 

That  as  to  the  second  objection,  the  use  of  a  room 
not  ordinarily  a  workshop  for  the  purpose  of  a 
workshop,  within  the  description  given  in  the  Act, 
renders  such  room  essentially  ^o  tem,  a  workshop 
within  the  Act,  independently  of  the  nuiliber  of 
persons  employed  therein. 

That  as  to  the  third  objection,  after  finding  as 
a  fact  that  the  articles  were  being  made  for  sale 
by  retail  on  the  premises,  and  that  there  were  less 
than  five  persons  employed,  we  were  of  opinion 
that  as  fewer  than  five  persons  were  employed  or 
occupied  in  the  respondent's  establishment,  and 
such  employment  consisted  in  making  articles  to 
be  sold  in  retail  upon  the  premises,  no  penalty 
under  the  Workshops  Act  was  incurred. 

We  therefore  dismissed  the  case. 

The  appellant  expressed  himself  dissatisfied  with 
our  determination,  as  being  erroneous  in  point  of 
law,  and  pursuant  to  the  2nd  section  of  stat.  20  &  21 
Vict.  c.  43,  duly  applied  to  us  in  writing  to  state 
and  sign  a  case,  setting  forth  the  facts  and  the 
grounds  of  our  determination  as  aforesaid,  for  the 
opininion  of  this  honourable  court. 

Now,  therefore,  we,  the  said  justices,  in  com- 
pliance with  the  said  application  and  the  pro- 
visions of  the  said  statute,  do  state  and  sign  this 
case. 

The  questions  for  the  opinion  of  the  court  are : 
First,  whether  the  employment  of  persons  in  the 
respondent's  workshop  on  the  WeKinesday  aHer- 
noon,  under  the  circumstances  mentioned  in  the 
evidence,  is  an  offence  in  contravention  of  the  Act 
for  which  a  penalty  is  provided ;  secondly,  whether 
the  women  were  employed  in  a  workshop  as  de- 
fined by  the  Act ;  thirdly,  whether  where,  as  in 
the  case  of  the  respondent,  more  than  five  persons 
are  usually  employed  in  the  making  of  articles  to 
be  sold  not  by  retail,  the  employment  of  less  than 
five  persons  in  the  same  premises  daring  the  half 
hoUoay  in  l^e  making  of  articles  to  be  sold  by 
retail,  renders  the  respondent  liable  to  penalties. 
If  it  is  the  opinion  of  the  court  that  we  were 
wrong  in  our  decision,  then  the  case  to  be  remitted 
for  our  judgment  thereon. 

(Signed)        John  Livy. 

Wm.  Makakt. 

0.  Bawen,  for  the  appellant. — By  sect.  9  of  the 
first  schedule  to  the  Workshops  Kegulation  Act 
1867  (30  &  31  Vict.  c.  146),  the  Secretary  of  State, 
''  on  proof  to  his  satisfaction  that  the  customs  or 
exigencies  of  trade,  or  any  other  special  circum- 
stances, require  the  alteration  to  be  made,  may, 
by  order  to  oe  advertised  in  the  London  Gazette,  or 
otherwise  published  in  such  manner  as  the  Secre- 
tary of  State  may  think  fit,  give  permission  with 
respect  to  any  particular  workshop  or  class  of  work« 


44 


MAGISTRATES'  CASES. 


.Q.B.] 


Bedgsayb  (app.)  V.  Lbb  and  ahothsb  (reaps.). 


CQ.B. 


shop,  for  all  or  any  of  the  following  things :  namely, 
(1),  that  chiliLren,  young  persons, or  women  maybe 
employed  between  two  and  eieht  o'clock  in  the 
afternoon  on  Saturday,  provided  that  in  any  such 
workshop  or  workshops,  arrangements  are  made 
to  the  satisfaction  of  the  said  Secretary  of  State 
for  giving  on  some  work  day  in  every  week  to  every 
child,  young  person,  or  woman  employed,  a  half 
holiday  of  eoual  length,  either  at  the  beginning  or 
at  the  end  or  their  day's  work,"  &c.  The  difiSculty 
in  the  way  of  the  appellant  is  this,  that  the  infor- 
mation is  simply  for  working  on  the  afternoon  of 
Wednesday,  not  for  permitting  work  on  Saturday 
afternoon. 
No  one  appeared  for  the  respondent. 

GocKBXJBN,  C.J. — That  is  a  fatal  objection.  If 
the  information  had  been  for  allowing  the  child  to 
work  on  Saturday  afternoon,  the  case  would  be 
different. 

Blackbubn,  J.  concurred. 

Jvdgmewtfor  respondent. 


Wedmeday,  April  29, 1874. 

Bbdokavb  (app.)  V.  Lbb  and  anotubb  (resps.). 

Factory  Acts  Extension  AcU  1867  (30  ^  31  Vict 

c.  10^,  8,  3,  sub-sect,  7 — Factory — Cement  works. 

Cement  works,  in  which  over  200  persons  are  em* 

ployed,  covering  aibout  ten  acres  of  ground,  and 

consisting  par(J/y  of  miUs  separate  and  detached, 

with  temporary  covers  over   the  miUs  in  some 

places  to  protect  the  machinery,  most  of  the  other 

work  being  carried  on  under  a  felt  cover  open  aU 

round,  do  not  constitute  a  factory,  toithin  the 

meaning  o/  80  ^  31  Vict,  c  103,  s,  3,  sub-sect.  7. 

This  is  a  case  stated  by  us  the  undersigned,  three 

of  her  Mi^esty's  justices  of  the  peace  in  and  for  the 

county  of  Kent,  under  the  stat.  20  &  21  Vict.  c.  43, 

for  the  purpose  of  obtaining  the  opinion  of  the 

court  on  the  question  of  law  which  arose  before  us, 

as  is  hereinafter  stated. 

1.  At  a  petty  sessions  holden  at  the  precinct  of 
Rochester  Cathedral,  in  and  for  the  division  of 
Aylesford  North,  in  the  county  of  Kent,  on  the 
27th  June  1873,  an  information  preferred  by  Joseph 
Alexander  Redgrave,  sub-inspector  of  factories  for 
the  counties  of  Kent,  Surrey,  and  Sussex  (herein- 
after called  the  appellant),  against  William  Lee, 
William  Henry  Roberts,  Alfred  Pale,  and  Charles 
Letchford,  in  the  said  information  described  as 
William  Lee,  Son,  and  Company,  of  Hailing,  in  the 
said  county  of  Kent,  cement  manufacturers  (herein- 
afcer  called  the  respondents),  under  sect.  28  of 
the  Act  7  &  8  Vict.  c.  15,  charging  for  that  they, 
the  said  respondents,  on  the  10th  June  in  the  year 
aforesaid, at  the  parish  of  Hailing,  in  the  said  county 
of  Kent,  being  then  and  there  the  occupiers  of  a 
certain  factory,  within  the  true  intent  and  mean- 
ing of  the  Factory  Acts,  did  unlawfully  fail  to  hang 
up  in  the  entrance  of  the  factory  a  notice  of  the 
names  and  addresses  of  the  inspector  and  sub- 
inspector  of  the  district  in  which  the  factory  is 
situated,  and  other  particulars  required  to  be  in- 
serted in  the  said  notice,  contrary  to  the  form  of 
the  statute,  was  heard  and  determined  by  us,  the 
said  parties  respectively  being  then  present,  and 
upon  such  hearing  we  dismissed  the  said  informa- 
tion. 

2.  And  whereas  the  appellant  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  information  as  being  erroneous  in  point  of  law 
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hath,  pursuant  to  sect.  2  of  the  said  statute  20  &,21 
Yict.  c.  43,  duly  applied  to  us  in  writing  to  state 
and  sign  a  case  setting  forth  the  &cts  and  grounds 
of  such  our  determmation  as  aforesaid  for  the 
opinion  of  this  court,  and  hath  duly  entered  into  a 
recognisance  as  required  by  the  said  statute  in 
that  oehalf. 

3.  Now,  therefore,  we  the  said  justices,  in  com- 
pliance with  the  said  application  and  the  nrovisions 
of  the  said  statute,  ao  hereby  state  ana  sign  the 
following  case : 

4.  The  appellant,  after  reading  sect.  3,  sub-sect. 
7,  of  the  Act  30  &  31  Yict.  c  103,  which  enacts, 
that  for  the  purposes  of  the  Act  the  word  "  factory 
shall  mean  "any  premises  whether  adjoining  or 
separate  in  the  same  occupation,  situate  in  the 
same  city,  town,  parish,  or  place,  and  constituting 
one  trade  establishment  in,  on,  or  within  the  pre- 
cincts of  which  fifty  or  more  persons  are  employed 
in  any  manufacturing  process ;"  and  by  the  same 
section,  "manufacturing  process"  shall  mean 
"  any  manual  labour  exercised  by  way  of  trade  or 
for  the  purposes  of  gain  in  or  inciaental  to  the 
making  an  article  or  part  of  an  article,  or  in  or 
incidental  to  the  altering,  repairing,  ornamenting, 
finishing,  or  otherwise  adapting  for  sale  any  article,* 
called  the  following  witness : 

WiUiam  Bayner:  I  am  general  foreman  and  time- 
keeper in  the  dinplov  of  Messrs.  Lee,  Son,  and  Company, 
and  reside  at  Mailing;  the  premises  over  whioh  I  am 
foreman  are  sitoate at  Hailing,  theyare  in  the  ooonpation 
of  WiUiam  Loe,  William  Henzy  Boberts,  Alfred  Dale, 
and  Charles  Letohford,  and  they  trade  ander  the  name, 
style,  and  firm  of  William  Lee,  Son,  and  Company ;  ce- 
ment is  mazLiifaotnred  on  those  premises,  and  lime  also 
is  burnt  there ;  I  know  what  oement  is  made  of ;  ohalk  la 
used  in  its  preparation ;  lime  is  not  used  in  it  ^  mud  is 
also  used.  The  first  process  which  ohalk  is  snb^eoted  to 
in  making  oement  is  placing  it  in  a  washmill  with  mnd ; 
the  ohalk  is  first  dng^  from  a  pit ;  after  the  chalk  and 
mad  leave  the  washimll  it  passes  throngh  pipes  to  a  force 
pump ;  it  is  then  forced  throngh  the  pamp  into  the  backs 
and  there  it  deposits  itself ;  it  is  then  wheeled  from  the 
backs  to  Hie  fines,  and  there  dries ;  then  passes  from 
thence  to  the  kilns ;  it  is  then  bnmt,  then  drawn  from 
the  kilns,  then  cmshed.  then  ground  between  stones,  then 
passed  into  a  shed,  and  it  there  beoomea  cement  ready  for 
the  market,  and  is  put  into  oa«ks  and  sacks.  There  are 
over  200  people  employed  on  the  premises  of  the  defen- 
dants at  Hailing.  These  include  pitmen,  carters,  lime- 
burners,  cement  manufacturers,  barge  loadero,  engine 
fitters,  blacksmiths,  wheelwrights,  sawvers,  engine 
drivers,  kiln  fillers,  coal  heavers,  barge  builders,  fluemen, 
men  emplo]red  at  the  washwills,  spoutmen,  millers, 
crushmen,  lulndrawers,  tippers.  I  recollect  the  inform- 
ant paying  a  visit  to  the  premises  on  the  10th  June  inat. 
There  was  then  no  notice  on  any  part  of  the  premisea 
containing  the  names  of  the  inspector  and  sub-inspeotor 
of  factories  of  the  district.  I  nave  never  seen  such  a 
notice  upon  the  premises. 

On  cross-examination  the  witness  said : 

The  premises  are  very  extensive.  The  chalk  pit  ex. 
tends  over  three  acres,  and  is  a  mile  away  from  the 
works.  There  is  a  railroad  from  the  pits  down  to  the 
works ;  it  is  about  a  mile  long.  The  other  works  occupy 
about  ten  acres.  There  is  no  great  buildixig  where  men 
and  women  are  employed  under  cover.  The  mills  are 
separate  and  detached,  but  stand  upon  the  ten  acrea ; 
there  is  a  hole  on  the  top  of  them,  and  on  each  side  there 
is  an  open  cowl  over  eacn  of  them.  There  are  temporary 
covers  over  the  mills  in  some  places  to  protect  the  ma- 
chinery. There  are  no  boys  working  at  the  mills.  I  know 
Philip  Peters ;  he  does  not  work  in  any  covered  building ; 
his  duty  is  to  tally  the  chalk  into  the  washmill,  and  whue 
doing  so  he  stands  in  the  open  air ;  that  is  his  only  dn^ ; 
he  is  under  the  age  of  sixteen  years,  and  he  is  the  only 
boy  under  that  age  employed  on  the  works.  The  river  is 
on  one  side  of  the  works,  and  the  works  are  all  open  to 
the  ootmtry  on  all  other  sidee.  There  is  no  entranoe  gats 
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whioh  is  u«d }  there  is  an  ordinary  five  barred  gate  from 
iha  tompike  road,  which  ia  open  for  oatUe  to  go  in. 
There  ia  no  entrance  ^te  or  place  where  a  notice  conld 
he  affixed  withont  being  expoaed  to  the  wind,  rain,  or 
weather. 

.xnisation  the  witness  said : 


On 

It  is  the  habit  of  the  men  to  come  on  the  premisee  jnat 
when  they  can.  There  is  an  entrance  to  cuiTe  a  horse 
and  tiap  through,  near  the  fitter's  shop.  That  is  the 
eatianoe  by  which  stiangers  would  enter  the  i>remiBes. 
There  ia  an  entrance  at  the  end  of  the  backs ;  this  brings 
the  men  into  any  part  of  the  works.  The  men  come  on 
the  premises  aoroas  a  field,  and  through  the  entrance 
behind  l^e  premises.  The  men  get  over  the  fence  and 
get  into  the  works  where  thev  can.  A  notice  conld  be 
put  np  where  the  entrance  is  for  a  horse  and  trap,  but  it 
most  be  placed  outside.  There  is  a  boy  who  works  in 
the  engine  fitting  shop ;  his  name  is  Qeorge  Strong^  he 
nms  m  errands  and  attends  to  the  men ;  moves  things 
abont  from  one  phMe  to  another  for  the  nse  of  the  men. 
I  know  a  boy  of  the  name  of  Eyles ;  I  do  not  know 
iHiether  either  of  those  boTs  is  under  the  age  of  eighteen 
years.  Most  of  the  work  u  carried  on  under  a  felt  cover, 
open  an  round.  There  is  no  division  betfreen  the  cement 
works,  the  lime  works,  the  carpenters'  shop,  and  the 
fitting  work,  otHj  the  walls  to  support  the  buildings  and 
gear.  There  is  nothing  to  prevent  anyone  getting  into 
the  works  in  certain  places  where  there  are  no  fences. 
The  railway  runs  at  the  top  of  the  works,  but  there  is  a 
field  between  the  works  and  the  railway ;  that  field  is  not 
pert  of  the  premises  where  manufacturing  process  goes 
on ;  ^  field  ia  the  boundaiy  of  those  premises. 

5.  It  was  contended  on  the  pert  of  the  respon- 
dents, that  the  premises  were  not  a  factory,  within 
the  meaning  of  the  Factory  Acts ;  that  the  manu- 
&ctonr  carried  on  is  not  one  of  those  mentioned  in 
sect.  8  of  the  said  Act  30  &  31  Vict.  c.  103,  or  of  a 
similar  nature;  that  those  Acts  apply  only  to 
closed  buildings ;  that  there  is  no  separate  build- 
ing in  which  fifty  persons  are  employed;  that 
30  &  81  Yict  c  15,  s.  3,  sub-sect.  7,  does  not  apply 
to  cement  works  like  those  in  question,  and  that 
the  principle  involved  in  the  case  of  Kent  v.  Ashley 
(5  Cox's  Mag.  Cas.  171)  was  precisely  the  same  as  in 
the  case  before  us ;  that  the  several  sheds  could 
not  be  considered  as  being  joined  together  for  the 
purpose  of  bringing  them  within  the  provisions  of 
the  Factory  Acts;  that  only  one  boy  is  employed 
on  the  premises  under  the  age  of  sixteen  years, 
and  he  is  employed  out  of  doors  in  the  open  air  as 
a  tally  boy,  to  aee  what  chalk  and  mud  is  put  into 
certain  wash  mills. 

6.  We  being  of  opinion  that  the  evidence  so 
adduoed  before  us  did  not  bring  the  case  within 
the  operation  of  the  said  Act  of  Parliament  of  the 
30  &  31  Vict.  c.  103,  sect.  3,  sub-sect.  7,  gave  our 
determination  against  the  appellant  in  the  manner 
before  stated. 

7.  The  question  of  law  for  the  consideration  of 
the  court  therefore  is,  are  the  cement  works  and 
premises  before  described  within  the  operation  of 
the  Factory  Acts  P 

8.  If  the  court  should  be  of  opinion  that  they 
are,  then  the  case  is  to  be  remitted  to  us. 

Given  under  our  hands  the  Ist  Aug.  1873,  at 
Rochester  Cathedral  Precinct,  in  the  county  of 

Kent  aforesaid. 

Jambs  Hxtlkss. 
J.  H.  Baker. 
John  M.  Knight. 

0.  Bowew,  for  the  appellant,  contended  that  the 
premises  of  the  responaent  were  a  factory  within 
the  meaning  of  30  &  31  Vict,  a  103,  s.  3,  sub-sect. 
7,  where  factory  is  defined  to  include  "  any  pre- 
mises, whether  adjoining  or  separate,  in  the  same 
oocapation,  situate  in  the  same  city,  town,  parish, 


or  place,  and  constituting  one  trade  establishment 
in,  on,  or  within  the  precincts  of  which  fifty  or 
more  persons  are  employed  in  any  manufiMsturing 

Erocess;  the  words,  "manufacturing  process, 
eing  by  the  same  section  defined  to  mean,  "  any 
manual  labour  exercised  by  way  of  trade  or  for 
purposes  of  gain  in  or  incidental  to  the  making  any 
article  or  part  of  an  article,  or  in  or  incidental  to 
the  altering,  repairing,  ornamenting,  finishing,  or 
otherwise  adapting  for  sale  any  article.  The  case 
of  Kmt  V.  Astley  (L.  Rep.  5J  Q.  B.  19),  relied 
on  by  the  defendants,  is  by  no  means  deci- 
sive of  the  question.  That  case  decided  that  a 
slate  quarry,  which  was  a  large  open  space  extend- 
ing over  an  area  of  400  acres,  the  works  of  which 
were  carried  on  in  the  open  air,  the  only  buildings 
being  sheds,  and  in  which  more  than  fifty  persons 
were  employed  in  splitting  the  rock  into  slates 
and  shaping  them  for  sale,  was  not  a  factory  within 
the  meaning  of  the  Act.  The  court  in  that  case,  it 
is  submittM,  did  not  intend  to  draw  a  hard  and 
&st  line  between  works  carried  on  in  the  open  air 
and  those  carried  on  under  cover ;  but  the  decision 
turned  on  the  particular  facts  of  the  case.  "No 
doubt,"  said  Cockbum,  C. J.,  "  the  object  of  the 
Legislature  was  to  prevent  the  crowding  together 
of  workmen  and  their  detention  at  labour  for  an 
undue  time,  and  the  mingling  of  the  sexes.  By 
degrees  the  Legislature  has  extended  the  operation 
of  the  Acts  to  manufactures  not  ori^ally  within 
their  scope.  But,  except  in  cases  which  have  been 
specially  provided  for,  it  has  not  as  yet  included 
works  carried  on  in  the  open  air,  because  they  are 
less  exposed  to  the  evils  incident  to  manufactures 
carried  on  in  buildings.  Where  the  mischief  is  the 
same  the  remedy  ought  to  be  applied;  but  we 
ought  not  to  outstrip  the  Legislature,  and  apply 
these  statutes  to  circumstances  to  which  the  Le- 
gislature appears  to  have  considered  that  they 
could  not  be  properly  applied.  I  cannot  think  it 
was  intended  that  where  a  process  like  this  is  car- 
ried on  in  the  immediate  proximity  to  a  quarry,  it 
is  to  be  included  in  statutes  meant  to  apply  to 
manufactures  carried  on  in  buildiugs."  The  in- 
ference to  be  drawn  from  this  judgment  is,  that 
the  circumstances  of  each  particular  case,  and  the 
nature  of  the  work  carried  on,  is  to  be  regarded; 
and  the  real  question  in  the  present  case  is, 
whether  the  place  where  this  cement  is  made 
is  not  a  factory,  within  the  meaning  of  the 
Act.  If,  substantially,  there  is  no  confine- 
ment of  the  persons  employed,  then  the  pre- 
mises do  not  come  within  the  Act ;  but  if  there 
is,  the  object  of  the  Legislature  is  carried  out  by 
holding  that  the  premises  are  a  factory  within  the 
Act.  Cement  manufacture  necessitates  a  great 
deal  more  of  indoor  working  than  slate  quarrying. 
There  is  nothing  in  the  Act  requiring  that  all  ^e 
buildings  should  form  one.  [Blackburn,  J.^No 
doubt  it  it  is  always  a  question  of  more  or  less.] 
The  process  here  was  clearly  a  manufacturing 

process.  ^      ,  j     . 

Manisty  (with  him  F.  Lee),  for  the  respondents, 

was  not  called  upon.  . 

CocKBURN,  C.J.  — I  think  this  case  is  reaUy 
governed  by  the  decision  in  Kent  v.  Astley  {ubi, 
sup.).  I  think,  when  the  word  "premises  is 
used  for  the  place  where  a  manufacturing  process 
is  carried  on,  something  more  is  imphed  than  what 
is  carried  on  in  the  open  air.  If,  indeed,  it  were 
essential  to  the  manufacture  of  cement  to  have  so 
many  sheds  that  the  buildings  would  be  the  pre^ 
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dominant  feature  of  the  whole  concern,  the  case 
miffht  be  different.  Here,  however,  that  is  not  so ; 
and  I  am  therefore  of  opinion  that  the  case  does 
not  come  within  the  Aot. 

Blackbuun,  J. — I  am  of  the  same  opinion.  I 
haTB  no  donbt  that  this  making  of  cement  is  a 
manufacturing  process  withing  the  meaning  of  the 
Act ;  and  if  it  appeared  that  on  these  ten  acres  of 
gpronnd  there  were  so  many  sheds  and  other  bnild- 
mgs,  that  the  process  was  carried  on  for  the  most 
part  under  cover,  the  justices  might  have  been 
justified  in  finding  that  the  place  was  a  factory. 
Here,  however,  they  have  found  that  it  was  not ; 
and  I  think  they  were  right  in  so  finding.  If  the 
intention  of  the  Legislature  was  not  to  confine  the 
operation  of  the  Factory  Abts  to  processes  carried 
on  in  buildings,  they  had  an  opportunity  of 
making  this  clear  in  the  Act  of  18/1,  after  the 
decision  of  the  court  in  Kent  v.  Adley  (iM  sup.), 
but  they  have  not  said  so. 

Judgment  far  respondenie. 


COVBT  OF    COMMOV    FLEAS. 

B^portod  bj  Bthsbivotov  Smith  and  J.  M.  Lblt,  Ufqn.. 

Barristen-at-Law. 

Monday,  May  4, 1874. 

Bows  (app.)  V.  FsifwiCK  (resp.) 

Betting— 16  ^  17   Vict,  e,  11^ —Gonetrudion^ 
Office  or  place — TenvporoAry  structure — Umbrella 
atuch  in  me  ground — Ascertad^ned  pla^. 
A  man  took  up  a  position  on  a  racecou/rse,  standing 
upon  a  law  stool.    A  large  umibreUa,  ca/pahle  of 
covering  several  persons,  was  faoed  over  his  head 
by  means  of  a  l&ng  jointed  stick  with  a  spike  at 
the  end,  which  was  inserted  into  (he  ground.  The 
wnbreUa   was    kept   open   irrespective   of   the 
weather,  and  on  the  ouiside  was  a  placard  hea/r» 
ing  the  ownei's  name  and  address,  cmd  cm  an^ 
nouncementj    **  We  pay  aU  bets  first  past  the 
post.**    Undemeaih  he  made  bets  upon  the  races 
and  received  deposits  of  money : 
Held,  that  this  was  a  ** place"  %oiihin  the  meaning 

of  16  ^  17  Vict,  c,  119,  s,  3 : 
8emble,  per  Lord  Coleridge,  OJ,,  thcU  it  was  an 

*' officer 
Held,  that  ''place"  in  ss.  1,  2,  and  3  of  16  ^  17 

Vict,  e.  119,  means  an  "  ascertained  plcbce." 
This  was  a  case  stated  under  20  &  21  Yict.  c.  43, 
by  justices  of  the  city  of  Chester,  for  the  opinion 
of  the  Court  of  Common  Pleas,  as  to  the  validitv 
of  the  conviction  of  the  appellant  under  the  fol- 
lowing circumstances. 

An  information  was  preferred  against  the  ap- 
pellant for  having,  on  the  19th  May  1873,  been  the 
occupier  of  a  certain  stand  on  the  racecourse  at 
Chester,  and  having  used  it  for  the  purpose  of 
betting  on  a  horse  race  with  persons  resorting 
thereto,  contrary  to  the  1st  section  of  16  &  17  Yict. 
c.  119. 

The  appellant  was  upon  the  Eoodee  or  race- 
course at  Chester  on  the  day  named  in  the  infor- 
mation, during  the  races,  and  stood  upon  a  stool 
about  2ft.  high,  and  under  an  umbrella  which  was 
7ft.  or  8ft.  above  the  ground,  and  was  capable  of 
accommodating  several  persons.  The  umbrella 
was  like  a  carriage  umbrella,  but  the  stick  was 
made  with  screw  joints  and  had  a  point  at  the  end, 
by  which  it  was  fixed  into  the  ground.  It  was  a 
showery  day,  but  the  umbreU^  was  kept  up, 
whether  it  was  raining  or  not,  throughout  the 


whole  day.  On  the  outside  was  painted,  "G. 
Bows,  Victoria  Club,  Leeds,"  and  there  was  also 
a  card  displayed  on  which  was  printed,  "  We  pay 
all  bets  first  past  the  post."  The  appellant  stood 
underneath  the  umbrella,  and  kept  calUng  out, 
offering  to  make  bets,  and  was  seen  to  make 
several  bets  with  persons  upon  the  races  which 
were  being  run,  and  money  was  deposited  with 
him  by  the  persons  bettine,  to  whom  he  gave 
tickets.  Upon  these  facts  the  justices  convicted 
the  appellant,  and  inflicted  a  penalty  of  51,  The 
question  was,  whether  the  stand  of  the  appellant 
constituted  a  '*  place  "  within  the  meaning  of  the 
Act  16  &  17  Vict.  c.  119. 

Straight,  for  the  appellant. — ^This  stool  with  the 
umbrella  over  it  is  not  an  office  or  place  within 
the  meaning  of  the  Act.    It  is  no  more  a  place 
than  the  ground  under  a  tree  in  Hyde  Park,  which 
was  held  m  DoggeU  v.  Cattems  (12  L.  T.  Bep.  N.  S. 
355 ;  34  L.  J.,  159,  C.  P.),  not  to  be  within  the 
statute.     [Lord  Colebidoe,  C.  J.— This  is  more 
like  Shaw  v.  Men-ley  (19  L.  T.  Eep.  N.  S.  15 ;  L. 
Bep.  3  Ex.  137),  where  the  judgment  of  Kelly,  C.  B. 
shows  what  is  the  meaning  of  the  words  in  the 
A(^.]  But  this  is  not  a  structure  as  that  was,  which 
had  desks  and  was  in  a  spot  railed  off  and  inclosed. 
The  appellant  here  was  oxdy  standing  as  anyone  else 
might  have  done.    He  miffht  have  been  made  to 
move  on  at  any  moment.   X^bstt,  J. — Suppose  he 
had  used  ropes  and  spikes  as  at  a  prize  fight  F] 
This  is  not  nxed  so  definitely;  there  was  onlv  the 
umbrella  stuck  for  the  time  into  the  ground,  and 
it  could  have  been  moved  easily   and    directly. 
[Dbkman,  J. — The  3rd  section  of  the  Act  seems  to 
contemplate  a  place  of  which  a  man  can  be  owner 
or  occupier.]     x  es ;  that  shows  the  real  intention 
of  the  statute.     There  was  nothing  here  which 
was  capable  of  being  owned  or  occupied.    Can  it 
be  said  that  the  ground  under  the  umbrella  was 
capable  of  being  owned  or  occupied   when   the 
umbrella  might  be  moved  at  anv  moment  P  [Bbstt, 
J. — ^Is  the  test,  then,  that  of  being  moved  on  P 
What,  then,  if  so,  could  be  said  with  regard  to  an 
awning  or  a  waggon  P]    A  waggon  might  be  in 
itself  a  defined  inolosure,  and  would  come  within 
the  structure  described  by  Martin  B.  in  his  judg- 
ment in  Shaw  v.  Morley  {uhi  sup,),  but  this  is 
surely  very  different.  The  words,  "  or  other  place," 
in  the  first  section,  show  that  the  place  intended 
must  be  e^usdem  generis  with  a  house,  office,  or 
room,  ana  not  such  a  thing   as  this   umbrella 
struck  into  the  ground.    This  has  been  done  for 
years  without  interference,  and  it  would  be  strain- 
mg  the  Act  to  include  this  within  it.    A  penal 
statute  must  be  construed  strictly,  and  nothing  of 
this  sort,  it  is  submitted,  is  specified  in  it. 
No  one  appeared  for  the  respondent. 
Lord  CoLEBiDGB,  C.J. — I  am  of  opioion  that  in 
this  case  the  conviction  must  be  affirmed.    The 
conviction  proceeded  on  the  terms  of  the  1st  sec- 
tion of  16  &  17  Yict.  c.  119,  which  enacts  that  "  no 
house,  office,  room,  or  other  place  shaQ  be  opened, 
kept,  or  used  for  the  purpose  of  the  owner,  occu- 
pier, or  keeper  thereof  or  any  person  usine  the 
same,  or  any  person  procured  or  employed  oy  or 
acting  for  or  on  behalf  of  such  owner,  occupier,  or 
keeper,  or  person  using  the  same,  or  of  any  person 
havmg  the  care  or  management,  or  in  any  manner 
conducting  the   business    thereof,   betting  with 

Cons  resorting  thereto;"  and  the  2nd  section 
the  same  words,  "  every  house,  room,  office,  or 
place  opened,  kept,  or  used  for  the  purpoaes  afore- 
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said,  or  any  of  them  shall  be  taken  and  deemed  to 
be  a  common  gaming  honse  within  the  meaning 
of  8  A  9  Vict.  c.  109."    Then  the  3rd  section, 
which  is  the  one  npon  which  in  truth  this  oonvio- 
tion  mnst  be  snstamed,  if  sustained  at  all,  though 
it  is  nominally  stated  under  the  Ist,  is,  **  any 
person  who,  being  the  owner  or  occupier  of  any 
house,  office,  room,  or  other  place,  or  a  person  using 
the  same,  shall  open,  keep,  or  use  the  same  for 
the  purposes  hereinbefore  mentioned,  &o,**    Now 
in  this   case   the    facts   found    hj   the   justices 
are  that  the  Chester  races  were  going  on,  and  the 
defendant  went  on  the  Boodee  or  race-course,  and 
took  up  his  position,  standing  on  a  stool  about 
2ft.  hign,  over  which  was  plac^  an  umbrella  of  a 
size  capable  of  ooTering  several  persons :  the  stick 
of  the  umbrella  was  jointed  like  a  sweep's  brush, 
and  had  a  spike  at  the  end  which  was  stuck  in  the 
gronnd.   The  umbrella  when  opened  was  about  8ft. 
from  the  ground,  and  had  on  tne  outside  the  name 
of  the  defendant  painted,  and  the  reference  to  a 
betting  club  of  which  he  was  a  member.    He  there 
offered  bets  in  money,  and   persons  came  and 
deposited  money,  and  received  a  caid  or  ticket. 
If  this  umbrella  and  stool  were  an  office,  place,  or 
room  within  the  meaning  of  the  Act,  it  is  clear  that 
the  defendant  was  using  them  for  betting  purposes, 
and  the  only  question  therefore  is  whether  this 
was  an  office,  house,  room,  or  place.    It  was  not  a 
house  or  room.    It  might  perhaps  be  said  that  it 
was  an  office ;  I  do  not  give  an  opinion  on  that 
point,  because  I  am  certiunly  of  opinion  that  it 
was  a  place.    It  was  an  ascertained  place,  for  the 
umbrella  was  fixed ;  the  place  whence  the  defendant 
came  was  stated  on  the  outside,  and  cards  were 
given.    Then  the  umbrella  was  kept  up,  whether 
it  was  wet  or  dry,  and  I  am  therefore  of  opinion 
that  he  was  using  a  place  within  the  meaning  of 
the  Act.     A  man  has  a  perfect  right  to  evade  a 
stringent  Act  if  he  can  ao  so ;  and  this  is,  as  my 
brother  Brett  says,  a  stringent  Act,  and  an  inter- 
ference with  the  Uberty  of  tne  subject.  Now  there 
were  two  cases  cited,  which  we  have  considered  as 
bearing  on    this   case.      In  Doggett  v.   Oattema 
(vbi  sup.)  it  appeared  that  a  man  who  was  in  the 
habit  of  standing  under  a  tree  in  Hyde  Park  for 
the  purpose  of  betting  was  not  within  the  Act. 
This  court    had    thought   otherwise,    but    their 
judgment  was  reversed  m  the  Exchequer  Chamber, 
though  oertainly  on  conflicting  grounds ;  the  Chief 
Baron  thinking  that  the  lo(m8  in  quo,  although 
not  a  place  because  open,  yet,  because  it  was  in 
Hyde  ^ark  and  could  not  have  an  owner  or  occu- 
pier, was  not  within  the  Act.   Baron  Bramwell,  on 
the  other  hand,  decided  that  the  defendant  was 
not  using  an  ascertained  place,  and  therefore  not 
within  the  Act,  and  half  the  Court  agreed  with  the 
Chief  Baron  and  half  with  Bramwell,  B.  So,  thoueh 
tiie  judgment  of  the  Court  below  was  unanimously 
reversed,  yet  it  was  reversed  on  different  groun<k 
by  the  dinerent  judges,  and  we  may  say,  having 
regard  to  the  facts,  that  the  decision  in  the  Ex- 
cheouer  Chamber  does  not  apply  here  so  as  to  bind 
us.  There  nothing  was  done  in  the  park ;  the  man 
cmly  walked  under  a  tree  and  stood  there,  so  that 
I  do  not  wish  at  all  to  quarrel  with  the  conclusion 
there  arrived  at.    The  other  case  was  Shaw  v. 
Morley  (tM  aupJ),  where  the  circumstances  were 
again  different.    There  the  appellant  had  a  desk, 
pan  of  a  temporary  wooden  structure  placed  on  a 
strip  of  land,  adjoining  the  Doncaster  race  course, 
and  behind  the  desk  he  conducted  his  business  as 


a  betting  agent.  It  was  held  that  this  structure 
was  an  "  office"  and  a  "  place"  within  the  meaning 
of  the  Act,  and  the  conviction  of  the  appellant  was 
upheld ;  the  Chief  Baron  Kelly  saying,  "  It  is  no 
matter  whether  there  is  a  roof  or  none,  or  whether 
the  structure  is  movable  or  fastened  to  the  earth, 
it  is  clearly  an  office  within  the  meaning  of  the 
act;"  and  Martin,  B.  says,  "The  structure cU^scribed 
was  both  an  office  and  a  place,"  and  that  it  was 
most  like  those  movable  offices  in  which  merchants 
conduct  their  business  at  the  docks  at  Liverpool. 
Now,  without  saying  that  the  case  is  exactly  in 
point,  yet  I  do  think  that  the  facts  are  more  like 
those  before  us  than  are  those  in  Doggett  v.  Catiems 
(vM  $up.),  and  the  reasoning  of  the  judges  carries 
us  to  the  conclusion  to  which  we  come  here.  There 
is  an  ascertained  spot,  for  the  fixing  of  the 
umbrella  makes  it  an  ascertained  place,  and  under 
it  was  carried  on  what  was  undoubtedly  against 
the  statute.  I  am  therefore  of  opinion  that  the 
conviction  was  right  and  must  be  affirmed. 

BsETT,  J. — ^When  this  Act  was  passed  the  Le^s- 
lature  had  not  made  up  its  mind  to  prohibit  bettmg 
altogether,  nor  has  it  yet  gone  so  &r ;  but  what  it 
had  made  up  its  mind  to  do  is  expressed  in  the 
preamble  to  the  statute.  "  Whereas  a  kind  of 
gaming  has  of  late  sprung  up  tending  to  the 
mjury  and  demoralization  of  improvident  persons 
by  the  opening  of  places  called  betting  houses  or 
offices,  and  the  receiving  of  money  in  advance  bv 
the  owners  or  occupiers  of  such  houses  or  offices. 
The  kind  of  betting  there  described  it  had  deter- 
mined ought  to  be  suppressed,  and  the  first  section 
shews  against  what  sort  of  proceeding  the  Act  is 
directed — ^viz.  the  opening  of  **  places  for  betting 
purposes,  with  persons  resorting  thereto."  It  de- 
sired to  prevent  fixed  places  bemg  established  to 
which  the  unwary  might  resort  for  betting.  It  did 
not  prevent  persons  betting  on  the  course,  but 
prohibited  their  having  a  certain  place.  No  doubt 
to  satisfy  the  statute  a  fixed  place  is  required, 
such  a  place  at  any  rate  as  might  be  ascertained 
and  which  could  be  used.  The  case  of  Doggett  v. 
Oattems  {uhi  au/p.)  shews  this.  So  now  arises  the 
real  question,  was  this  spot  a  fixed  place  to  which 
the  appellant  could  invite  any  other  person  to 
resort.  It  is  said  that  he  went  on  the  course  with 
a  stool,  and  with  what  for  his  sake  is  called  an 
umbrella,  but  it  was  not  an  umbrella  in  the  ordinary 
sense  of  the  word,  nor  was  it  used  as  such ;  it  was 
an  open  tent.  For  why  did  he  take  it  P  Not  to 
shelter  himself,  but  to  m^e  for  himself  a  fixed 

Elace,  and  tell  people  where  he  was,  for  he  described 
imself  upon  it.  He  put  on  it,  '*  we  pay  all  bets 
first  past  the  post,"  but  really  that  means  '*  we  pay 
here  all  bets.  He  did  not  wish  to  refer  people  for 
payment  to  the  Victoria  Club,  Leeds ;  he  said  if 
you  will  resort  to  this  umbrella,  here  is  a  place 
where  you  can  deposit  your  money,  and  here  you 
will  be  paid.  It  seems,  therefore,  to  me  that  he 
comes  within  the  statute,  and  within  the  principle  in 
Doggett  v.  Oattems  and  Shato  v.  Morley  (uhi  sup,), 
Mr.  Straight  says  it  is  not  a  fixed  place,  because 
the  appellant  was  liable  to  be  moved  on,  and 
because  he  does  not  pay  rent,  and  so  is  not  an 
owner  or  occupier,  but  I  do  not  agree  that  that  is 
so,  and  the  conviction  must  be  affirmed. 

Denman,  J. — I  agree  with  my  Lord  that  neither 
of  the  cases  cited  is  absolutely  in  point,  but  I 
think  that  Shaw  v.  Morley  {ubi  sup.)  is  more  nearly 
so  than  Doggett  v.  Cattfms  {ubi  sup,)  The  question 
is  whether  what  has  been  described  to  us  is  a 
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place  within  sect.  3  of  the  Act.  I  thick  it  is 
sufficient  to  have  an  ascertained  and  appropriated 
place.  Here  the  appellant  stood  on  a  stool,  and 
was  sheltered  above  by  an  umbrella,  capable  of 
ooverine  several  persons,  which  was  kept  there 
wet  or  dry,  and  which  required  unscxiewine  before 
it  could  be  moved.  Then  there  was  an  advertise- 
ment on  it  with  the  appellant's  name,  and  reference 
to  his  dub,  and  he  himself  was  there  offering  and 
making  bets  and  giving  tickets.  Therefore  I  am 
of  opinion  that  it  was  quite  clear  that  in  an  ascer- 
tained place,  and  one  which  he  had  taken  some 
trouble  to  appiopriate,  he  was  carrying  on  betting 
within  the  Act.  Conviction  affirmed. 

Attorneys  for  appellant,  Doyle  and  Edwards,  for 
OartwrigJU,  Chester. 


Wednesday,  May  6, 1874. 

Eawltkos  v.  Goal  Gonstjicebs  Association 

(Limited). 

Action  for  false   imprisonment  —  Indictment  for 

emhe»zlem>mt — Agreement  not  to  stis  if  tm  evidence 

offered  on  indictment — Breach   of  agreement — 

lUegaM^   of  agreement — Action   allowed  to  be 

proceeded  with. 

An  agreement  between  a  prisoner  and  a  prosecutor 

that  the  prisoner  wiU  not  sue  the  prosecutor  for 

false  imprisonment  if  the  prosecutor  wUL  offer  no 

evidence  upon  an  indictment,  is  iUegal  ana  void, 

and  the  prosecutor  may  be  sued  by  the  prisoner 

tor  false  imprisonment,  awg  sueh  agreement  not" 

withstanding. 

The  plamtiff  had  been  indicted  by  the  defendants  on 

three  separate  charges  of  embezzlement.    The  jury 

hamng  acquitted  him  on  the  fvrsi,  it  was  agreed 

between  tie  eounset  for  the  prosecution  and  the 

counsel  for  the  defence,  that  no  evidence  shotdd  be 

offered  on  the  other  two  indictments  in  considered 

t%on  thai  the  plomliff  wovld  not  sue  the  d^enda/nts 

for  false  imprisonment,  whereupon  verdicts  of  not 

guilty  were  taken  by  consent,  and  counsel  indorsed 

their  bri^s,  *'  Verdict  not  guUty.    No  action  to  be 

brought : 

Held,  thai  the  agreement  being  void,  the  aetion  coidd 

be  brought,  and  a  rule  to  stay  proceedings,  as  in 

breach  of  good  faith,  refused. 

This  was  a  rule  to  stay  proceedings  in  an  action 

for  false  imprisonment  and  malicious  prosecution 

brought  by  the  plaintiff  against  the  defendant 

under  the  following  circumstances : 

In  Jan.  1874  the  plaintiff  was  committed  for 
trial  on  various  charges  of  embezzlement  of  the 
moneys  of  the  defendants,  his  masters,  at  the 
Lambeth  Police  Gourt,  and  three  indictments  were 
preferred  against  him  for  embezzlement  at  the 
Central  Criminal  Gourt  accordingly.  The  plaintiff 
was  tried  upon  the  7th  April  upon  one  of  these 
indictments,  before  the  Common  Serjeant,  de- 
fended by  counsel,  and  acquitted.  Thereupon  a 
conference  was  had  between  the  prosecuting  and 
defending  counsel,  the  result  of  which  was  that 
the  brief  of  the  prosecuting  counsel  was  indorsed, 
"Verdict,  not  guilty.  Second  indictment  nob 
proceeded  with.  No  action  to  be  brought,"  such 
indorsement  being  signed  by  both  counsel. 

The  plaintiff  denied  having  given  an  authority 
to  his  counsel  to  undertake  not  to  sue  the  defen- 
dants; but  the  affidavit  of  the  attorney  for  the 
prosecutors,  the  now  defendants,  was  to  the  effect 
that  "he  was  informed  and  believed  that  it  was 


arran^^  by  and  with  the  consent  of  the  plaintiff 
and  his  then  attorney,  that  no  evidence  should  be 
offered  on  the  remainiog  indictments,  the  plaintiff 
on  his  part,  through  his  counsel,  undertaking  that 
he  would  bring  no  action  for  false  imprisonment  or 
malicious  prosecution  in  reference  to  the  charges 
made  against  him."  The  said  affidavit  was  to  the 
further  effect  that  the  indorsement  of  the  briefs  of 
counsel  was  made  in  good  &ith,  and  that  it  was 
upon  the  distinct  understanding  that  no  action  was 
to  be  brought  by  the  plaintiff  against  the  defen- 
dants ;  that  no  evidence  was  offered  bv  the  counsel 
for  the  prosecution  against  the  plaintiff  upon 
either  of  the  other  indictments  then  remaining  to  be 
tried;  but  verdicts  of  not  guilty  were  taken  on 
both,  and  that  the  action  was  brought  i^gainst  good 
faith. 

Very  shortly  after  his  acquittal,  under  the  cir- 
cumstances above  stated,  the  plaintiff  issued  a  writ 
against  the  defendants,  whereupon  the  defendants 
took  out  a  summons  before  Archibald,  J.  to  stay 
proceedings,  who  granted  a  summons  nisi,  but  upon 
cause  being  shown,  referred  the  matter  to  the  court. 

R,  E,  Webster  now  moved  for  a  rule  to  stay  pro- 
ceedings.— ^This  action  is  brought  against  good 
&ith  and  in  breach  of  an  agreement  made  in  eood 
faith.  There  was  no  compounding  of  a  felony 
here.  [B&ett,  J. — ^It  appears  to  me  you  are  in  a 
dilemma.  Either  the  counsel  for  the  prosecution 
had  some  evidence  to  give,  and  then  it  was  com- 
pounding a  felony,  or  no  evidence,  and  then  there 
was  no  consideration  to  support  the  promise  of  the 
plaintiff.]  The  judge  consented  to  no  evidence 
bein^  taken,  and  the  prisoner  was  acquitted.  The 
consideration  was  the  release  from  exposure  which 
a  man,  however  innocent,  would  naturaUy  dread,  and 
especially  as  he  had  already  been  tried  for  the  same 
offence.  [Bbett,  J. — I  should  be  inclined  to  look 
verv  narrowly  into  an  agreement  of  this  character 
made  by  a  prisoner  at  the  dock.]  The  agreement 
was  made  bj  the  advice  of  his  counsel.  [Bkett,  J. 
— Could  this  have  been  done  before  the  trial  of 
the  first  indictment  P  If  not,  what  difference  is 
there  between  that  and  the  two  others  P]  Keir  v. 
Leeman  (6  Q.  B.  308 ;  9  Q.  B.  371)  will  be  relied  on 
by  the  other  side ;  but  that  case  is  distinguishable, 
as  there  was  there  a  compounding  of  a  criminal 
offence,  whereas  here  there  is  no  such  compound- 
ing. [Lord  Coleridge,  C.J. — ^In  Keir  v.  Leeman 
{ubi  sup.),  Tindal,  C.  J.,  in  delivering  the  considered 
judgment  of  the  Exchecjuer  Chamber,  said,  **  It 
seems  clear  that  some  misdemeanors  are  of  such  a 
nature  that  a  contract  to  withdraw  a  prosecution 
in  respect  of  them,  and  to  consent  to  give  no  evi- 
dence against  the  parties  accused,  is  founded  upon 
an  illegal  consideration.  Such  was  the  case  of  Gouins 
V.  Blantem  (2  WilB,  341,347,  Sm.L.G.  vol.1),  which 
was  the  case  of  a  prosecution  for  perjury.  It  is 
strange  that  such  a  doubt  should  ever  have  been 
raised.  A  contrary  decision  would  have  plaoed 
it  in  the  power  of  a  private  individual  to 
make  a  profit  to  himself  by  doinfir  a  great  public 
injury.  ...  It  is  very  remarkaole  what  very 
little  authority  there  is  to  be  found,  rather  con- 
sistiug  of  dicta  than  decisions,  for  the  principlet 
that  any  compromise  of  a  misdemeanor,  or  indeed 
of  any  public  offence,  can  be  otherwise  than  illegal, 
and  anv  promise  founded  on  such  a  oonsidera* 
tion  otherwise  than  void."]  It  is  submitted  that 
if  a  man  be  convinced  in  his  own  mind  that  he  has 
no  cause  against  a  prisoner,  he  is  justified  in 
withdrawing  from  it. 
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Frencht  who  was  prepared  to  show  cause  in  the 
first  instance,  was  not  neard. 

Lord  CoiiBRiDOE,  G.J. — ^I  am  of  opinion  that 
ihere  should  be  no  rale  in  this  case.  It  is  said 
that  the  action  was  brought  in  breach  of  good 
faith,  in  breach  of  an  agreement  made  between  the 
plaintiff  and  the  defendant  under  the  followiDg 
circumstances:  [The  learned  judge  stated  the 
facts  as  above  set  forth,  and  proceeded :]  Now  I 
entirely  agree  with  the  interlocutory  remarks  of 
my  brother  Brett.  I  think  that  the  coart  ought  to 
look  with  a  most  scrupulous  eye  upon  these  agree- 
ments, and  with  a  strong  desire  to  prevent  the 
fulfilment  of  them  ;  otherwise  counsel  for  nrisoner, 
for  inadequate  reasons,  gives  up  rights  wnich  are 
justly  his,  or  counsel  for  the  prosecution  is  a  party 
to  that  which,  by  which  the  course  of  public  jus- 
tice may  be  seriously  impeded,  and  foregoes  those 
pablic  rights  of  which  he  is  the  constituted  guar- 
dian. This  is  a  dilemma  which  has  been  put  by 
my  brother  Brett,  and  I  do  not  think  that  it  has 
been  answered.  On  every  principle,  agreements  of 
this  kind  ought  to  be  steadily  discountenanced, 
and  I  cannot  help  saying  that  counsel  for  the  pro- 
secution in  such  a  case  either  puts  forward  a  con- 
sideration which  is  no  consideration,  or  is  a  party 
to  the  stifling  a  prosecution.  So  far  as  to  the 
principle  involved  in  this  case.  With  regard  to 
authority,  I  find  that  not  only  the  Court  of  Queen's 
Bench,  but  also  a  strong  court  of  error,  in  Keir  v. 
Leman  {uhi  sup.),  pronounced  against  an  agree- 
ment of  this  kind,  and  thai;  in  a  case  where  the 
indictment  was  for  an  act  of  far  less  moral  crimi- 
nality, the  taking  part  in  a  riot.  I  have  already 
read  the  striking  language  of  Tindal,  C.J .  in  deli- 
vering judgment  in  that  case  in  the  court  of  error, 
and  I  will  not  repeat  it.  But  I  find  the  law  also 
laid  down  in  CoUins  v.  Blaniem  (1  Sm.  L.  C,  5th 
edit.,  p.  321),  where  Gould,  J.,  speaking  of  an 
agreement  to  buy  off  a  witness  agamst  a  man  ac- 
cused of  perjury,  says,  "  This  is  an  agreement  to 
stifle  a  prosecution  for  wilful  and  corrupt  perjury, 
a  crime  most  detrimental  to  the  commonw^th ; 
for  it  is  the  duty  of  every  man  to  prosecute,  ap- 
pear against,  and  bring  offenders  of  this  sort  to 
justice."  Now,  embez^ement  is  an  offence  of  a 
very  grave  kind.  This  agreement  was  either  an 
agreement  to  stifle  a  prosecution,  or  it  was  an 
agreement  made  without  consideration.  Upon 
strong  authority,  as  well  as  on  principle,  I  am  of 
opinion  that  it  was  utterly  illegal  and  void,  and 
tuat,  consequently,  this  rule  must  be  refused. 

Bestt,  J. — If  it  be  the  case  that  these  agree- 
ments are  not  uncommon  at  the  Old  Bailey,  it  is 
highly  desirable  that  the  opinion  of  this  court  upon 
them  should  be  made  known.  That  opinion  has 
now  been  made  known  by  the  judgment  just 
delivered  by  the  Lord  Chief  Justice,  and  I  entirely 
concur  in  the  way  in  which  the  Lord  Chief  Justice 
expressed  that  opinion.  The  agreement  before  us, 
if  made  for  consideration,  was  tantamount  to 
the  prisoner  giving  a  sum  of  money  to  the  pro- 
secution to  desist  from  prosecuting  him,  and 
therefore  amounted  to  the  compounding  of  a 
felony,  which  is  abhorrent  to  the  law  of  England. 

Denman,  J. — I  entirely  agree  with  the  judgment 
of  the  rest  of  the  court ;  and  I  agree  with  it  upon 
the  grounds  which  have  been  already  siven. 

Blue  refused. 

Attorneys  for  plaintiff,  Bradford  and  Co. 
Attorneys  for  defendants,  Wontner  and  Sons. 

Ma&.  Cas.— Vol.  IX. 


Friday,  May  8, 1874. 
James  and  anotheb  v,  Henderson  and  anotheb. 

Election  petition — Ballot  Act  1872,  rule  42 — Order 
to  produce  marked  register  for  inspection. 

The  marked  register  of  voters  being  open  to  public 
inspection  by  rule  42  of  the  naUgt  Act  1&72, 
inspection  thereof  on  behalf  of  an  election  peti- 
tioner will  be  ordered  as  of  course. 

The  Durham  election  petition  charged  bribery  and 
treating f  but  did  not  pray  for  a  scrutiny  ; 

Ordered,  per  Lord  Goleridgey  0.  J.  and>  Brett  and 
Denman,  JJ.  that  thai  the  marked  register  of 
voters  be  exhibited  to  the  agent  of  the  petitioner. 

Stowe  V.  JoUiffe  (30  L.  T  Bep.  N.  8.  299)  followed. 

This  was  a  rule  obtained  on  Thursday,  7th  May,  on 
behalf  of  John  William  James  and  Henry  Ash- 
worth,  petitioners,  calling  upon  John  Henderson 
and  Thomas  Charles  Thompson,  respondents,  to 
show  cause  peremptorily  on  tnis  day  why  the  Clerk 
of  the  Crown  in  Chancery  should  not  be  at  liberty 
to  open  a  certain  sealed  packet,  alleged  to  contain 
the  marked  register  of  voters  for  the  City  of  Dur- 
ham, and  permit  the  petitioners  and  respondents 
respectively,  or  their  agents,  to  inspect  such  marked 
register,  and  take  copies  of  the  same  if  required 
upon  paying  for  the  same,  the  Clerk  of  the  Crown 
in  Chancery  taking  care  that  no  other  papers  than 
the  said  marked  register  be  inspected.  The  rule 
had  been  drawn  up  on  reading  the  petition  and 
the  following  affidavit  of  the  attorney  for  the 
petitioners : 

1.  I  have  the  coudaot  of  this  petition  in  London  as 
agent  for  Messrs.  Trotter,  Brnoe,  and  Trotter,  of  Bishop 
Auckland  in  the  Clonnty  of  Durham,  who  act  as  attorneys 
for  the  petitioners. 

2.  The  petition  amongst  other  things  charges  bribery 
and  treating. 

3.  I  am  advised  and  believe  it  to  be  trne  that  it  is 
neoessary  for  the  case  of  the  petitioners  to  inspect  and 
take  copies  of  the  marked  register  of  voters  for  the  last 
election  at  the  said  city. 

McKellar  for  the  respondents,  showed  cause. 
Stowe  V.  JoUiffe  (ubi  sup.)  and  Malcolm  v.  Ingmm 
(not  reported)  will  be  relied  on  by  the  other  side, 
but  in  DOth  those  cases  a  scrutiny  was  prayed  for, 
so  that  they  are  distinguishable.  Moreover  in 
Stowe  V.  JoUiffe  {tibi  sup.)  Grove,  J.,  agreed,  not 
without  doubt.  [Denman,  J. — The  majority  of  the 
court  must  be  taken  to  have  held  that  the  marked 
register  was  to  be  freely  open  to  inspection.]  There 
is  no  sufficient  reason  alleged  in  the  affidavit  for 
the  exhibition  of  this  marked  register,  and  although 
it  is  open  to  public  inspection  by  rule  42,  it  is, 
according  to  rule  29,  as  read  by  Grove,  J.,  to  be 
sealed  up  with  the  counterfoils  which  by  rule  41 
are  not  to  be  opened  without  an  order  of  the  court. 
Bule  42  being  thus  in  conflict  with  the  other  rules, 
the  court  will  not  give  effect  to  rule  42  without 
stronger  reason  being  shown  than  is  shown  upon 
this  affidavit. 

A.  L.  Smith,  for  the  petitioners.— This  is  a  case 
of  treating,  and  it  is  sought  to  know  who  voted  in 
order  to  prove  what  effect  the  treating  had.  [Lord 
Coleridge,  C.  J. — If  rule  42  says  that  the  marked 
register  is  to  be  "  open  to  public  inspection,"  I  see 
no  reason  why  the  order  applied  for  should  not  be 
made].  A  reason  has  been  given,  if  a  reason  be 
required.    [He  was  then  stopped.] 

Lord  CoLEBiDGE,  C.J. —This  is  a  very  clear  case. 
We  are  asked  to  permit  the  inspection  of  a  public 
document,  made  open  "  to  pubUc  inspection  "  by 
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the  very  terms  of  rule  42.(a)    This  order  must  be 

made  as  prayed. 
Brett  and  Denman,  JJ.  concurred. 

Rule  ahsolide. 
Attorney  for  the  petitioners,  Crowdy, 
Attorneys  for  the  respondents,  Bogereon  and 

Fordy  for  ifarshall,  Durham. 


Friday,  May  29, 1874. 

Marshall  and  another  (pets.)  v.  James  (resp.) 

Taunton  Election  Petition. 

Electio7i  petition — Costs — Dissolution  same  day  as 
determination  of  petition — Oral  order  of  jvdge  as 
to  costs — Certificate  of  jvdge  received  by  Speaker 
after  dissolution  —  Presumption  as  to  precise 
time  of  judicial  proceedings  —  Parliamentary 
Elections  Act  1868,  s,  4,  sub-sect,  13  of  s,  11,  ss. 
26,41. 

When  Parliament  is  dissolved  on  the  same  day  as 
the  deiermvncUion  of  am,  election  judge  is  pro- 
nounced, the  contempora/neous  order  of  such  judge 
as  to  coits  is  good. 

Judicial  proceedings  a/re  presumed  to  have  taken 
place  at  the  ea/rliest  period  of  the  day. 

The  Taunton  Election  Petition  was  determined  by  a 
judgm^ent  of  the  election  judge  in  Javour  of  the 
respondent  on  the  morning  of  the  day  on  which 
Parliament  was  dissolved.  The  judge,  in  deliver- 
vug  his  judgment,  ordered  the  petitioners  to  pay 
costs,  and  forthwith  forwarded  a  report  and  cer- 
tificate of  his  determvnation  to  the  Speaker,  wnder 
sect,  11,  sub-sect,  13,  q/*  the  Parliamentary  Elec- 
tions Act  1868.  Such  certijlcaie  was  silent  as  to 
costs,  but  the  order  as  to  costs  had  been  indorsed 
on  the  petition  by  the  registrar  at  Taunton,  The 
certificate  reached  the  Speaker  on  the  evening  of 
and  after  the  dissolution,  but  was  not  reported  to 
the  House  t%lX  the  next  Session,  whm  it  was 
entered  upon  the  Jowmals  of  the  House,  pursuant 
to  sect.  18  0/  the  Act  of  1868  : 

Held,  that  the  determvnation  of  the  petition  must  be 
preswned  to  have  taken  place  in  point  of  time 
before  the  dissolution ;  that  the  order  as  to  costs 
was  good,  and  a  rule  to  stay  taxation  discharged 
with  costs, 

Semble,  that  the  order  as  to  costs  would  liave  been 
equally  good  if  made  on  a  day  subsequent  to  the 
^solution. 

This  was  a  rule  oallinff  upon  the  respondent  to 
the  Taunton  Election  Petition  to  show  cause  why 
the  taxation  of  costs  and  all  proceedings  incident 
to  such  taxation,  and  generally  in  the  matter  of 
the  petition,  should  not  be  stayed,  and  why  the 
taxation,  if  any,  should  not  be  set  aside. 

From  the  affidavits  of  Mr.  Ellis,  one  of  the  at- 
torneys for  the  petitioners,  and  Mr.  Holmes,  the 
agent  for  the  respondent,  and  from  the  statements 
of  Grove,  J.,  who  tried  the  petition,  the  facts  ap- 
peared to  be  as  follows : 

The  petition  was  presented  on  the  4th  Nov.  1873, 
against  the  return  of  the  respondent  (Sir  Henry 
James,  Q.C.)  for  the  borough  of  Taunton,  and 
security  for  costs  to  the  amount  of  lOOOl.  was  on 
that  day  given  on  behalf  of  the  petitioner. 

The  petition  was  appointed  to  be  and  was 
heard  on  the  12th  Jan.  1874,  and  such  subsequent 

(a)  This  rule,  together  with  the  others  cited  in  the 
argument,  will  be  found  set  out  at  length  in  tiie  report  of 
Btowe  V.  Joimfe  (30  L.  T.  Bep.  N.  S.  800). 


days  as  were  needftd,  beforeGrove,  J.,  who  delivered 
an  oral  judgment  about  half-past  ten  a.m.  on 
Monday,  the  26th  Jan.,  determining  that  the  re- 
spondent was  duly  elected,  and  that  the  petitioners 
should  pay  the  respondent's  costs  of  the  petition. 
The  learned  judge  immediately  afterwards  certified 
the  Speaker  of  the  House  of  Commons  in  manner 
hereafter  appearing.  Such  certificate  was  posted 
at  Taunton  about  noon,  and  reached  the  Speaker 
on  Monday  night. 

The  following  indorsement  was  made  upon  the 
p>etition  immemately  after  the  delivery  of  the  judg- 
ment : 

The  Parliamentary  ElectionR  Aot  1868. 

At  a  oonrt  holden  at  the  Shire  Hall,  Taunton,  in  the 
oonniiy  of  Somerset,  on  Monday,  the  12th  Jan.  1874,  and 
several  days  afterwards,  before  the  Hon.  Sir  William 
Bobert  Grove,  Eni^ht,  the  within  petition  oame  on  to  be 
tried,  and  the  petitioners  and  respondent,  by  their  ooim« 
sel  and  attorneys,  severally  appeared.  And  npon  hearing 
oonnsel  on  both  sides,  and  the  evidence  addnoed  by  and 
on  behalf  of  the  respective  parties,  the  said  Sir  William 
Bobert  Grove,  at  the  oonolasion  of  the  ^aid  trial,  deter- 
mined as  follows : — First,  that  the  said  Henry  James 
was  duly  elected  and  returned;  secondly,  that  the 
petitioners  do  and  shall  pay  to  the  respondents  their 
costs,  charges,  and  expenses,  to  be  taxed  in  the  prescribed 
manner.  Jas.  L.  Matthbws,  Registrar. 

On  the  said  Monday,  the  26th  Jan.  1874,  the 
then  present  Parliament  was  dissolved  by  Boyal 
Proclamation  in  the  ordinary  form. 

By  sect.  18  of  the  Act  of  1868,  the  House  of 
Commons,  on  being  informed  of  the  certificate  and 
report  of  an  election  judge,  "  shall  order  the  same 
to  be  entered  in  their  journals,"  and  the  following 
entry  appeared  in  such  journals  for  the  19th  Marcn 
1874  (being  the  day  on  which  the  House  first  met 
for  business),  the  Speaker  of  the  old  Parliament 
having  been  re-elected : 

'*  Mr.  Speaker  informed  the  House  that  he  had  received 
from  Mr.  Justice  Grove,  one  of  the  judges  selected  for 
the  trial  of  election  petitions,  pursuant  to  the  Parlia- 
mentary Elections  Act  1868,  a  certificate  and  report  re- 
lating to  the  election  for  the  borough  of  Taunton. 

"  Mr.  Speaker  also  informed  the  House  that  the  said 
certificate  having  been  given  and  the  report  made  before 
the  dissolution  of  the  late  Parliament,  were  not  received 
b^  him  until  after  such  dissolution,  but  he  thought  it 
nght  that  the  same  should  be  laid  before  the  House." 

And  the  same  was  read  as  f olloweth : 

[Then  followed  the  report  of  the  judge,  which 
makes  no  mention  of  costs.] 

And  the  said  certificate  and  report  were  ordered 
to  be  entered  on  the  Journals  of  the  House. 

There  was  no  affidavit  as  to  the  precise  time  of 
the  delivery  of  the  judgment  of  Grove,  J.,  which 
was  taken  to  be  half -past  ten,  from  the  statement 
of  the  learned  judge  nimself;  but  it  will  be  seen 
from  the  judgment  that  such  precise  time  was  im- 
material. The  precise  time  oi  the  dissolution  was 
wholly  unascertained. 

Giffard,  Q.O.  (with  him  E.  S.  Wright)  now 
showed  cause. — The  burden  of  proof  is  upon  the 
other  side  to  displace  the  jurisdiction  whicn  'primd 
fade  exists — the  jurisdiction  of  the  election  judge. 
The  dissolution  of  Parliament  could  not  afiect  that 
jurisdiction ;  the  certificate  to  the  Speaker  is  merely 
the  formal  mode  of  signifying  that  result  of  the 
petition  which  affects  the  House  of  Commons — 
whether  the  respondent  is  unseated  or  not.  Whether 
costs  be  given  and  how,  is  a  collateral  matter  in 
which  the  House  of  Commons  as  such  has  no  in- 
terest. It  is  true  that  the  effect  of  a  dissolution  of 
Parliament  while  an  election  petition  is  pending, 
iB»  that  the  petition  drops,  and  the  court  will  order 
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the  security  for  costs  to  be  returned  to  the  peti- 
tioners: (Oor^,  app.  y.  MiUe,  regp.  {Exeter  petition)^ 
L.  Bep.  9  0.  P.  117.)  But  in  that  case  the  dissolu- 
tion took  place  before  the  hearing.  And  although 
the  court  ol:»erTed  that  a  case  haying  arisen  not 
expressly  provided  for  by  the  Parliamentary  Elec- 
tions Act,  they  most  guide  their  proceedings  by 
(he  old  Parliamentary  practice,  according  to  which, 
s&id  Lord  Coleridge,  C.  J.,  "  the  petition  abated  or 
dropped  in  such  case ;"  this  may  be  explained  by 
the  consideration  of  the  constitution  of  the  Parlia- 
mentary Committees*  An  election  committee, 
being  conoipoeed  of  individuals,  themselves  mem- 
bers of  Farliament,  ceased  to  exist  at  the 
moment  of  dissolution,  so  that  the  tribunal 
hemff  gone,  the  petition  was  gone  also.  The  elec- 
tion ]udiciary,  on  the  other  hand,  survives  a  disso- 
lution of  Parliament,  and,  what  is  more,  an  election 
judge  has  to  decide  many  collateral  issues,  e.g., 
whether  corrupt  practices  have  prevailed,  whether 
the  respondent  has  by  bribery  disqualified  himself 
from  sitting  in  another  Parhament.  [Lord  Golb- 
BIDGB,  C.  J. — We  are  expressly  referred  by  sect.  26 
to  the  old  Parliamentary  practice.  Brett,  J. — 
According  to  your  argument,  the  whole  trial  of 
the  petition  might  be  be^un,  continued,  and  ended 
after  the  dissolution.]  That  is  so,  and  it  is  so  con- 
tended. The  Legislature  can  never  have  intended 
that  the  jurisdiction  of  an  election  jud^e  should  ter- 
minate by  a  dissolution.  The  old  practice  was,  that 
e?en  prorogation  terminated  the  3urisdiction  of  an 
election  committee.  This  was  altered  by  28  Geo.  3, 
c.  52,  s.  33.  Parliament  has  often  sat  and  done 
business  on  the  day  of  dissolution,  as  is  shown  by 
extracts  from  the  Journals  of  both  Houses,  Dec. 
29, 1600,  June  10,  1818,  July  17,  1837,  July  23, 
1847.  July  21, 1862,  March  21,1867,  July  6, 1866. 
[Lord  GousAiDOE,  G.  J. — William  the  Fourth  once 
dissolved  during  debate.]  It  is  a  recognised  prin- 
ciple of  law  that  judicial  proceedings  are  presumed 
to  have  taken  place  at  the  earliest  possible  period 
of  the  day : 

Wright  y.  MiUs,  4  H.  &  W.  488 ;  28  L.  J.  228,  Ex. ; 

Shelley^s  case,  1  Bep.  d3. 
So  that  die  determination  as  to  costs  will  be  pre- 
sumed to  kave  been  given  in  point  of  time  before 
&e  dissolution,  or  rather  it  is  immaterial  in  point 
of  law  whether  it  was  given  before  or  after  it. 
[G&oiHB,  J.  stated  that  as  a  matter  of  fact  his  judg- 
ment was  delivered  about  half-past  ten  a.m.,  and 
that  the  certificate  to  the  Speaker  was  posted 
before  noon.  The  registrar,  he  said,  had  better  de- 
pose formally  to  the  exact  hour,  if  anything  should 
torn  upon  that.]  However  that  may  be,  the  cer- 
tificate has  been  in  fact  entered  upon  the  Journals 
of  the  House.  With  respect  to  the  party  to  whom 
the  certificate  is  given,  the  term  **  Speaker "  is 
satisfied  by  Deputy-Speaker  or  Glerk  of  the  House, 
or  even  by  other  officer  performing  the  duties  of 
the  Clerk  of  the  House : 

Ballot  Act  1872,  8.4; 

atrachey  v.  Turley,  7  East,  194 ; 

Ex  parte  Stochhndge  RaiXwa/y  Bill,  L.  Bep.  2  Eq. 
S64. 
hkSirachey  y.  Turley  {uhi  9tip.),  a  very  similar 
objection  to  that  in  the  present  case  was  raised— 
that  the  authority  given  to  a  Speaker  did  not  ex- 
tend to  the  Speaker  of  another  rarliament ;  but  it 
was  said  by  Bayley,  B. :  *'  It  is  agreed  that  the  act 
to  be  done  is  merely  ministerial,  and  may  as  well 
be  performed  by  one  Speaker  as  another.  The 
Act  (28  Geo.  8,  c.  62,  s.  22)  mentions  the  Sp<wker 
generally ;  and  though  it  does  not  add  for  the  time 


being,  yet  if  such  a  construction  be  necessary  to 
advance  the  remedy,  we  must  so  construe  the 
general  words.  No  injustice  can  ensue  from  such 
a  construction,  but  great  injustice  would  ensue 
from  a  narrower  one,  for  immediately  after  a  re- 

?ort  made  of  a  frivolous  and  vexatious  petition, 
Parliament  might  be  dissolved  before  any  taxation 
could  be  made,  and  then  if  the  Speaker  in  the 
next  Parliament  could  not  direct  the  taxation  and 
grant  a  certificate,  the  remedy  would  altogether 
fail." 

0,  Bussell,  Q.O.  and  W.  G.  Harrison,  for  the 
petitioners,  supported  the  rule. — This  is  a  point  of 

freat  importance,  and  being  unprovided  for  by  the 
.ct  of  lo68,  the  court  ought  to  decide  it  according 
to  the  old  parliamentary  practice  before  that  AcL 
The  election  judges  inform  the  House  in  the  same 
manner  as  a  parliamentary  committee  was  accus- 
tomed to  do ;  they  are,  in  fact,  merely  the  succes- 
sors of  the  parliamentary  committees,  and,  except 
as  the  Act  directs,  have  the  same  powers,  neither 
more  nor  less.  The  vacancy  in  the  office  of 
Speaker,  provided  for  by  sect.  4,  did  not  happen  in 
this  case;  the  determination  of  the  Speaker's 
office  by  a  dissolution  is  Quite  a  different  thing 
from  the  contingency  proviaed  for  by  that  section. 
In  Hwrdle  v.  Wwring  (30  L.  T.  Rep.  N.  S.  329),  it 
is  said  by  Lord  Coleridge,  0.  J.,  at  p.  331 :  "  The 
true  construction  "  (of  the  words  "  return  their 
names,"  in  sect.  2  of  the  Ballot  Act  1872)  "  is,  that 
'  return  to  be  made,'  means  that  the  officer  is  to 
make  it  in  such  sense  as  that  the  Clerk  of  the 
Grown  can  act  upon  it."  [Lord  Coleridge,  G.  J. 
— That  decision  was  founded  on  the  special  cir- 
cumstances of  the  case,  and  on  the  peculiar  posi- 
tion of  the  Glerk  of  the  Grown.]  They  also  argued 
that  "  given,"  in  sub-sect.  13  of  sect.  11,  implied 
a  donor  and  a  donee,  and  that  the  suit  being  at  an 
end  by  reason  of  the  dissolution,  there  was  no 
jurisdiction  to  give  costs  under  it. 

Lord  CoLBELDGB,  G.  J. — It  is  material  to  state 
the  facts  of  this  case,  because  I,  for  my  part,  wish 
to  decide  it  mainly  upon  the  facts  alone.  The 
petition,  then,  was  filed  on  the  4th  Kov.  1873, 
came  on  to  be  heard  before  Grove,  J.  on  the  12th 
Jan.  1874,  and  the  trial  of  it  was  proceeded  with 
till  the  26th  of  that  mouth.  On  that  day,  about 
half-past  ten  in  the  morning,  Grove,  J.  delivered 
judgment  against  the  petitioners,  and  ordered 
costs  to  be  paid  by  such  petitioners.  He  also 
"  forthwith  " — an  expression  which  I  repeat  now 
for  an  obvious  reason — signed  a  certificate  and 
report  to  the  Speaker  of  the  House  of  Commons, 
reporting  the  non-existence  of  corrupt  practices. 
The  report  and  certificate  were  posted  at  Taunton 
some  time  between  eleven  a.m.  and  noon,  and 
reached  London  the  same  night.  The  present 
Speaker,  who  was  also  the  Speaker  of  the  late 
House  of  uommons,  received  the  certificate  and 
report  after  the  dissolution  of  that  Parliament.  A 
curious  question  might  arise  in  other  matters  as  to 
the  precise  period  of  a  dissolution,  whether  it  is  to 
be  fixed  by  the  affixing  of  the  sign  manual,  or  the 
counter  signature  of  the  minister,  or  the  publish- 
ing of  the  Boyal  Proclamation.  But  we  have  to 
deal  with  judicial  proceedings  here;  and  with  regard 
to  such  proceedings,  it  is  a  well-established  rule 
that  they  are  presumed  to  have  taken  place  at  the 
earliest  possible  moment  of  the  da^.  The  rule  is 
well  laia  down  in  the  elaborate  decision  in  Wright 
v.  MHIb  (uhi  8wp,),  which  exhausts  the  whole  lean- 
ing d  the  subject.    This  judgment  was  given,  and 
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this  certificate  was  written  and  given  during  the 
life  of  Parliament,  and  contemporaneouBly  with  his 
judgment,  Grove,  J.,  by  word  of  mouth,  made  the 
order  as  to  costs  which  is  now  called  in  question. 
All  that  could  be  done  physically  and  judicially  by 
Grove,  J.,  was  done  by  him  during  the  lifetime  of 
Parliament.  But  then  it  is  said  that  the  Act  of 
1868  makes  two  parties  necessary  to  a  certificate 
— that  not  only  should  the  judge  certify,  but  that 
the  person  who  is  to  be  certifi^  should  be  in  fact 
certified,  and  that  the  Speaker  was  not  certified, 
on  the  ground  that  when  the  certificate  reached 
him  he  was  no  longer  Speaker.  It  becomes  neces- 
sary, therefore,  to  consider  the  basis  of  this  con- 
tention. Various  sections  of  the  Act  have  been 
referred  to,  but  it  is  not  neceesary  to  examine  any 
of  them  in  detail,  except  sub-sect.  13  of  sect.  11. 
[The  learned  judge  read  the  sub-section,  and  pro- 
ceeded:] The  language  of  this  most  important 
sub-section  is  most  carefully  framed.  Now,  with- 
out deciding  what  would  have  been  the  result  if 
the  certificate  had  been  given  after  the  dissolution 
of  Parliament,  in  the  present  case  it  is  enoneh  to 
say  that  the  terms  of  this  sub-section  have  oeen 
complied  with.  When  the  certificate  had  once 
been  given  by  the  judge,  the  determination  be- 
came final  to  all  **  intents  and  purposes."  But  we 
are  referred  to  our  judgment  in  Hv/rdle  v.  Wcurmg 
{tkbi  8up,),  and  it  is  urged  that  as  in  that  case  we 
looked  to  the  party  receiving  as  distinguished  from 
the  party  sending  a  public  document,  so  in  this 
case,  where  words  of  a  somewhat  similar  kind  are 
used,  we  ought  to  look  only  to  the  Speaker  and 
not  to  the  judge.  It  is  enough  to  say  that  the 
objects  of  the  two  sections,  sub-sect.  2  and  sect.  11, 
sub-sect.  13  of  this  Act,  are  difierent,  and  the 
words  are  different.  In  Hurdle  y.  Waring  {ubi 
8tt/p,),  the  time  for  presenting  a  petition  was  to 
be  calculated  from  a  particular  event — ^the  making 
cf  the  return  to  the  Clerk  of  the  Grown  in  Chancery. 
Our  decision  in  that  case  in  no  manner  confiicts 
with  our  decision  in  this.  The  question  of  costs  is 
not  a  matter  contained  in  the  certificate,  nor  has 
any  reference  to  it.  It  forms  no  part  of  the  certi- 
ficate, and,  strictly  speaking,  hais  no  connection 
with  the  certificate  at  aU.  Now,  can  the  dissolu- 
tion take  away  the  validity  of  the  decision  as  to 
costs  P  I  think  not,  if  sub- sect.  13  has  been  com- 
plied with.  Even  from  the  narrowest  construction 
of  that  section,  it  follows  that  the  order  as  to  costs 
was  pronounced  at  a  time  when  the  judge  had 
jurisdiction.  The  raoment  that  the  order  was 
pronounced,  a  vested  ri^ht  to  those  costs  accrued 
to  the  respondent  by  virtue  of  the  order,  and  the 
petitioners  cannot  defeat  that  vested  right  by 
virtne  of  the  subsequent  dissolution.  It  is  not 
necessary  to  go  into  sect.  41,  but  I  strongly  incline 
to  the  opinion  that  even  if  the  order  for  costs  had 
been  given  after  the  dissolution,  such  an  order 
would  have  been  good  if  the  other  proceedings  in 
the  petition  had  taken  place  before  me  dissolution. 
The  judge  might  have  taken  time  to  consider,  and 
the  question  of  costs  is  often  complex,  and  always 
ancillary  to  the  substantial  (^[uestion  in  the  petition. 
Mr.  Ginard  has  properly  laid  great  stress  upon  the 
large  and  elastic  po  ttbtb  given  by  sect.  41 ,  and  it  is  my 
present  impression  that  the  jurisdiction,  well  founded 
upon  and  well  exercised  under  that  section,  cannot 
be  ousted.  We  have  been  pressed  with  our  deci- 
sion in  Carter  v.  Mills  {ubi  eup.).  We  are  not  dis- 
posed to  go  back  from  that  decision,  which  pro- 
ceeded upon  right  grounds,  and  in   no  manner 


conflicts  with  our  decision  here.  This  petition  was 
prosecuted  to  the  end,  and  all  that  remained  to  be 
done  was  to  reduce  the  order  as  to  oosts  into  for- 
mal shape  by  the  process  of  taxation.  It  is  within 
the  words  of  the  Act,  it  is  also  consonant  with 
justice,  that  where  petitioners  have  made  a 
groundless  accusation,  they  should  have  to  pay 
costs,  and  the  mere  accident  of  a  dissolution  an 
hour  or  two  afterwards  ought  not  to  excuse  them. 
Still,  accident  or  no  accident,  we  construe  the  Act 
as  we  find  it,  and  I  think  that  the  respondent  is 
entitled  to  the  costs  which  the  Election  Judge  has 
awarded. 

Brett,  J. — I  am  of  opinion  that  this  rale  should 
be  discharged.  The  arguments  to  the  contrary 
are,  that  some  acts,  whence  the  vested  right  to 
costs  is  sought  to  be  derived,  were  done  after  the 
dissolution  of  Parliament,  and  therefore  have  no 
validity,  and  that  other  acts  cannot  be  done  now. 
But  I  think  that  after  a  petition  is  once  launched, 
any  vested  rights  given  by  interlocutory  steps  in 
it,  might  be  realised,  notwithstanding  a  dissolution. 
I  am  clearly  of  opinion  that  it  is  not  correct  to  say 
that  a  petition  drops  by  virtue  of  a  dissolution 
happening  at  any  time  previous  to  the  determina- 
tion of  it,  however  probable  it  may  be  that  no  new 
rights  could  accrue  after  a  dissolution.  But  the 
determination  of  the  judge,  under  sub-sect.  13  of 
sect.  11,  is  a  determination  in  open  court,  and  after 
that  determination  is  once  given,  I  do  not  see  how 
it  can  be  set  aside.  Whether  a  certificate  could  be 
given  after  the  dissolution  it  is  not  necessary  to 
decide.  In  this  case  it  is  clear  that  the  certificate 
was  drawn  up  and  delivered  as  final  before  the 
dissolution.  But  it  is  said  that  the  certificate  did 
not  arrive  in  time ;  that  sub-sect.  13  of  sect.  11 
presumes  a  donor  and  donee,  that  there  was  no 
aonee  here,  the  Speaker  having  vacated  his  ofiSoe 
by  the  dissolution,  and  in  this  respect  it  is  urged 
th&t  Hurdle  Y,  Waring  {ubi  aup.)  is  an  authority 
for  the  petitioners.  But  that  case  was  so  decided 
upon  the  ^ell  established  rule  that  the  section 
there  construed  was  to  be  construed  with  reference 
to  the  state  of  things  existing  \  efore  the  Act  passed. 
Here,  "  given "  is  equivalent  to  "  given  by,"  not 
"  given  to,"  and  when  the  certificate  was  received 
is  not  material.  When  once  given  by  the  judge 
it  became  final  to  all  intents.  I  incline  to  think 
that  an  order  for  costs  would  be  good,  oven  if  made 
after  a  dissolution,  but  it  is  not  necessary  to  decide 
that  point.  Here  a  final  judgment  was  pronounced, 
by  virtue  of  which  a  vested  right  to  costs  accrued 
to  the  respondent  under  sect.  41. 

Grove,  J. — 1  have  very  little  to  add.  I  purposely 
refrained  from  making  any  observations  m  tho 
course  of  the  argument,  except  for  the  sake  of 
giving  information,  inasmuch  as  my  own  judicial 
acts  were  under  examination ;  however,  it  appears 
those  acts  were  not  in  any  way  incorrect.  I  think 
this  judgment  was  complete  when  given  in  open 
court,  and  my  strong  impression  is,  that  an  onler 
as  to  costs,  having  the  same  force  as  the  judgment, 
might  be  made  quite  irrespectively  of  the  certifi- 
cate to  the  Speaker.  The  judgment  once  given, 
the  judge  has,  by  sect.  41,  a  plenary  power  as  to 
costs,  enabling  him  if  not  before,  at  least  after  the 
judgment,  to  make  an  order  for  their  payment. 
Such  an  order  is  not  a  judgment,  but  rather  a 
judicial  adjudication  of  questions  subsidiary  to  the 
question  determined  by  the  judgment.  It  must  be 
remembered  that  in  considering  costs,  we  can  ^t 
nothing  from  the  common  law,  but  must  examine 


MAGISTRATES^   OASES. 


63 


Sx.Gh.] 


Bs6.  v.  Chubchwakdbns  of  Wigan  and  othsjels. 


[Ex,  Oh. 


each  BtaliQte  under  which  the  costs  are  given. 
When  this  certificate  was  delivered,  the  work  of 
the  iadge  was  done,  and  it  is  admitted  that  all  that 
work  was  done  dnring  the  lifetime  of  Parliament. 
I  do  not  see  how  the  subsequent  dissolution  can 
relate  back,  and  make  that  work  or  any  part  of  it 
coram  non  jtidiee.  I  think,  both  on  the  true  con- 
struction of  sect.  15  and  sect.  41,  the  determination 
was  final.  Bule  diseha/rged  urUh  costs. 

Attorney  for  the  petitioners,  EUis. 

Attorney  for  the  respondent,  Hohnes. 


Reported  by  M.  W.  MoKsllaa,  £eq.,  Baniater-at-Lftw. 


Nov.  26,  27, 1873,  and  Feb,  10, 1874. 

RSO.  V,  CHiraCHWARDENS  OF  Wig  AN  AND  OTHEBS. 

Mandamus — Loan  for  repavrmg  church — Lapse  of 

tufenty  years — 6  Geo.  4,  c.  36. 
In  1849  the  cfMurchwardens  and  overseers  of  the 
parish  of  Wigan  borrowed  4540Z.  from  the  Public 
Works  Loan  Commissioners  under  5  Geo,  4,  c.  36, 
8, 1,  for  the  piMrpose  of  enlarging  and  repairing 
the  parish  church.     The  Act  requires  repayment 
by  assignment  of  raies,  to  be  m^ade  amd  levied  in 
the  faine  way  as  church  rates,  and  as  tlie  com- 
missioners  shall  direct,  so  that  the  repayment  of 
principal    and  interest  may  be   secured  within 
twenty  years  al  furthest  from  the  date  of  the  loan. 
The  rales  were  duly  assigned  as  required,  andfowr 
annual  instalments  were  paid  to   the  commis- 
sioners, but  nothing  was  paid  after  1853.     Since 
then  the  parish  has  been  divided  under  several 
Acts  of  Parliament,  amd  in  1871    the   commis' 
sioners  obtained  a  writ  of  mamdamus  to  compel 
payment  by  the  overseers  of  all  the  districts  com- 
prised  in  the  old  parish  of  the  instalment  due 
ii»1854. 
Hdd,  by    the   Exdiequer    Cha/tnber  reversing  the 
Queen's  Bench,  upon  demurrer  to  the  return,  that 
the  terms   of  this  Act  of  Parliament  both  ex- 
pressty  and  impliedly  prohibit  the  m^ing  of  a 
rate  under   the  circumstances  of  this  case ;  and 
that  the  return  to  the  tnandamus  setting  out  the 
dates  and  facts  was  a  qood  answer  to  the  writ. 
This  was  error  from  a  judgment  of  the  Court  of 
Qaeen's  Beach  upon  demurrer  to  the  return  to  a 
writ  of  mandamtus. 

The  writ  was  issued  on  the  15th  Dec.  1870,  on 
the  prosecution  of  the  Public  Works  Loan  Com- 
missioners,  and  was  directed  to  the  church- 
wardens of  the  parish  of  All  Saints,  in  Wigan, 
and  the  overseer^  of  the  townships  respectively  of 
Wigan,  Abram,  Aspuil,  Billinge  Chapel  End, 
BiUinge  Higher  End,  Dalton,  Haigh,  Hindley, 
Ince,  OrreU,  Pemberton,  Upholland,  and  Win- 
Stanley. 

The  writ,  after  reciting  5  Geo.  4,  c.  36,  ss.  1  and  2 ; 
19  A  20  Vict,  c  104,  ss.  1, 2, 15, 29 ;  31  and  32  Vict, 
c  109,  8.  3;  and  that  before  the  17th  Sept.  1849, 
the  several  ecclesiastical  districts,  the  overseers 
of  which  are  defendants,  were  formed  within  the 
ancient  parish  of  Wigan  by  various  orders  in 
council,  under  59  Geo.  3,  c.  134,  proceeded: 
**  And  whereas  we  have  been  given  to  understand, 
and  be  informed  in  our  court,  before  us,  that  ou 
the  10th  Aug.  1849,  the  churchwardens  of  the 
parish  of  Wigan  aforesaid,  and  the  overseers  of 
the  said  several  townships,  did  in  pursuance  of 
the  said  Act  of  5  G«o.  4,  with  the  consent  thereby 
required*  apply  to  the  said  Public  Works  Loan 


Commissioners,  for  a  loan  of  45402.,  for  the  pur- 
pose of  repairing,  and,  in  part,  rebuilding  and 
restoring  the  church  of  the  said  parish.  And  that 
the  said  commissioners,  being  satisfied  that  such 
consent  as  required  by  the  said  Act  of  5  Geo.  4, 
had  been  given,  did  in  pursuance  of  the  said  last- 
mentioned  statute  on  the  13th  Aug.  1849,  duly 
grant  for  the  purposes  aforesaid,  a  loan  of  the  sum 
of  45402.,  which  sum  was  received  by  the  said 
churchwardens  and  overseers,  and  that  afterwards 
for  the  purpose  of  securing  reptiyment  of  the  said 
loan  of  4540Z.,  and  interest  at  the  rate  of  4Z.  per 
cent,  per  annum  in  manner  and  form  in  that  behalf 
directed  and  appointed  by  the  said  commissioners, 
a  certain  indenture,  dated  17th  Sept.  1849,  was 
duly  made  between  the  said  churchwardens  and 
all  of  the  said  overseers  of  the  one  part,  and  John 
Strettell  Brickwood,  Esq.,  the  then  secretary  of 
the  said  commissioners,  of  the  other  part." 

This  indenture,  which  was  set  out  at  length  in 
in  the  writ  of  mandamiM,  recited  the  said  various 
Acts  of  Parliament  and  the  completion  of  the 
preliminaries  thereby  required,  and  also  that  the 
thereinbefore  named  churchwardens  and  overseers 
constituted  the  whole  of  the  churchwardens  and 
overseers  acting  in  or  nominated  or  appointed  to 
act  in  or  for  the  said  parish,  or  in  or  for  any 
township,  district,  or  place  within  the  said  parish ; 
and  witnessed  that  in  consideration  of  the  Public 
Works  Loan  Commissioners  having  caused  to  be 
delivered  to  the  said  churchwardens  and  overseers 
or  their  order  a  certificate  in  respect  of  which  such 
churchwardens  and  overseers  would  be  entitled  to 
receive  firom  the  Commissioners  for  the  B>eduction 
of  the  National  Debt  the  sum  of  45402.,  the  receipt 
of  which  certificate  the  churchwardens  and  over* 
seers  did  thereby  admit,  the  said  churchwardens  and 
overseers  did  for  themselves  and  their  successors 
thereby  assiG:n  to  the  then  Secretary  of  the  Public 
Works  Loan  Commissioners  '*all  and  every  the 
annual  or  other  rates  which  shall  from  time  to 
time  be  made  in  the  said  parish  of  Wigan  under 
or  in  pursuance  of  suoh  direction  or  appointment 
as  aforesaid  or  which  may  be  otherwise  made  under 
or  by  virtue  of  the  provisions  of  the  said  Act  of 
Parliament  made  and  passed  in  5  Geo.  4,  and  all 
and  every  sum  and  sums  of  money  accruing  and 
payable,  or  which  shall  or  may  at  any  time  or 
times  hereafter  accrue,  become  payable,  or  be  made, 
levied,  or  collected,  or  receivea  in  the  said  parish 
from  or  in  respect  thereof,  to  have,  hold,  receive, 
perceive,  and  take  the  said  rates,  sum  and  sums  of 
money  unto  and  by  the  said  John  Strettell  Brick- 
wood,  his  successors  and  assigns,  subject  to  the 
proviso  hereinafter  expressed  and  contained,  that 
is  to  say,  provided  always  that  if  the  said  church- 
wardens and  overseers  of  the  poor,  or  other  the 
churchwardens  and  overseers  of  the  poor  for  the 
time  being  of  the  said  parish,  or  any  of  them,  do 
and  shall  on  the  17bh  Sept.  next,  and  which  will 
be  in  the  year  1850,  and  on  the  17th  Sept.  in  every 
then  succeeding  year  until  the  whole  of  the  prin- 
cipal moneys  intended  to  be  hereby  secured  shall 
have  been  fully  paid  off  and  satisfied,  pay  or  cause 
to  be  paid  unto  the  cashiers  of  the  Bank  of  Eng- 
land at  their  office  for  the  use  of  her  said  Majesty, 
her  heirs  or  successors,  interest  at  the  rate  of 
4  per  cent,  per  annum  on  the  said  sum  of  45402,  or 
on  such  part  thereof  as  shall  for  the  time  being 
remain  unpaid,  such  interest  to  be  computed  from 
the  day  to  be  mentioned  for  such  purpose  at  the 
foot  of  the  certificate  to  be  issued  for  the  said  sum 
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of  4540Z.  and  the  fartiher  sum  of  227L  in  or  towards 
the  discharge  of  the  said  principal  sum  of  46401., 
until  the  whole  of  the  said  principal  sum  of  4540Z. 
and  the  interest  thereof  shall  be  discharged ;  then 
and  in  that  case  or  on  any  other  acceptance  of  the 
said  sum  of  45402.  and  the  interest  thereof,  by  or 
under  the  order  or  direction  of  the  said  Public 
Works  Loan  Commissioners,  the  assignment 
hereby  made  as  aforesaid  shall  become  absolutely 
Toid.'^ 

The  writ  ^yent  on  to  recite :  "And  whereas  we  have 
further  been  given  to  understand  and  be  informed 
in  our  court  before  us,  that  of  the  instalments  of 
principal  made  payable  yearly  by  the  aforesaid 
indenture,  four  only,  amounting  to  908L,  were  paid 
with  interest  thereon,  up  to  the  17th  Sept.  1853, 
by  means  of  general  church  rates  made  and  levied 
by  the  chur^wardens  of  the  parish  of  Wigan 
over  the  whole  parish  of  Wigan,  including  the  said 
townships  and  aistricts ;  and  that  no  further  pay- 
ment has  been  made  in  respect  of  either  principal 
or  interest  on  the  said  indenture,  notwithstanding 
that  applications  for  payment  of  the  instalments 
due  and  the  interest  tnereon  have  been  from  time 
to  time  duly  made ;  and  that  no  church  rate  has 
been  raised  in  the  parish  of  Wigan  since  the  30th 
Dec.  1853,  which  was  the  day  of  the  date  of  the 
last  payment,  and  that  the  instalments  remaining 
unpaid,  according  to  tlie  said  indenture,  amounted 
to  4841Z.  158. 10c2.  for  principal  and  interest  up  to 
the  17th  Sept.  1866.  And  wnereas  we  have  further 
been  given  to  understand  and  be  informed  in  our 
court  oefore  us  that  there  has  been  no  rate  assess- 
ment or  taxation  made  by  you,  the  churchwardens 
of  All  Saints,  in  Wigan,  and  the  overseers  of  the 
townships  of  Wigan,  Abram,  Aspull,  Billinge 
Chapel  End,  Billinge  Higher  End,  Dalton,  Hai^, 
Hindley,  Ince,  Orrell,  Pemberton,  Upholland,  and 
Winstsmley,  upon  the  inhabitants  and  occupiers  of 
lands,  tenements,  houses,  and  other  things  rateable 
within  the  said  parish  and  the  said  townships  for 
and  towards  the  payment  of  any  of  the  said  instal- 
ments now  remaining  due,  or  of  the  interest  there- 
on ;  and  that  although  you,  the  said  churchwardens 
and  overseers,  have  been  often  requested  to  make 
such  rate  for  the  purpose  aforesaid,  according  to 
the  form  of  the  Statutes  in  such  case  made  and 
provided,  yet  you,  the  said  churchwardens  and 
overseers,  not  regarding  your  duty  in  this  behalf, 
have  absolutely  refused  and  neglected,  and  still  do 
absolutely  refuse  and  neglect  to  make  such  rate, 
assessment,  or  taxation  for  the  purpose  aforesaid, 
according  to  the  form  of  the  Statutes  in  such  case 
made  and  provided,  in  contempt  of  us,  and  to  the 
great  damage  and  grievance  of  the  said  commis- 
sioners as  we  have  been  informed.  Therefore  we, 
being  willing  that  due  and  speedy  justice  should 
be  done  in  this  behalf,  as  it  is  reasonable,  do  com- 
mand you,  the  said  churchwardens  and  overseers, 
and  every  of  you,  firmly  enjoining  you  that  imme- 
diately after  the  receipt  of  this,  our  writ,  you  do 
without  delay  make  and  publish,  levy,  and  collect, 
a  rate  pursuant  to  the  said  Statute  of  5  Oreo.  4,  c. 
36,  for  payment  of  the  sum  of  2272.,  one  year's 
instalment,  due  the  17th  Sept.  1854,  of  the  said 
loan  of  45402.,  and  1452.  5^.  7d.,  one  year's  interest 
at  the  rate  of  42.  per  cent,  per  annum  on  36322., 
the  unpaid  balance  of  the  said  loan  due  and  pay- 
able to  the  said  Public  Works  Loan  Commis- 
sioners, and  secured  by  the  said  mortgage  or 
assignment,  dated  the  17th  Sept.  1849,  of  the  rates 
of  the  parish  of  Wigan  aforesaid ;  or  that  you  sig- 


nify to  us  cause  to  the  contrary  thereof,  lest  by 
your  default  the  same  complaint  should  be  repeated 
to  us." 

Three  separate  returns  were  made  to  the  writ  of 
mandamus — (1)  by  the  churchwardens  of  Wigan 
and  the  overseers  of  Wigan,  OrreU,  and  Uphol- 
land; (2)  by  the  overseers  of  Abram,  Aspull, 
Billinge  Chapel  End,  Dalton,  Haigh,  Hindley, 
Ince,  Pemberton,  and  Winstanley ;  and  (3)  by  the 
overseers  of  Billinge  Higher  End. 

These  returns  were  at  great  length ;  bat  the 
only  objections  to  the  writ  argued  before  the  Ex-  ; 
chequer  Chamber  were  those  raised  as  follows  in 
the  first  of  the  said  returns.  The  same  objec- 
tions, although  not  in  the  same  words,  were  simi- 
larly raised  in  the  other  returns,  together  with 
other  objections  which  need  not  be  particularly 
set  out : 

"  That  the  said  principal  sum  of  money  in  the 
said  indenture  mentioned  was  advanced  as  afore- 
said by  the  said  commissioners  under  the  powers 
and  authorities  of  an  Act  of  Parliament  passed  in 
the  fifth  year  of  Greo.  4,  c.  36,  and  not  otherwise ; 
by  which  said  Act  it  is  directed  that  all  instal- 
ments of  the  principal  money  advanced,  together 
with  all  interest  on  the  same  shall  be  repaid 
within  the  period  of  twenty  years  at  the  farthest 
from  the  advancing  of  any  such  sums  respec- 
tively ;  and  that  the  said  period  of  twenty  years  is 
now  long  since  expired,  and  had  so  expired  at  the 
time  of  the  date  of  the  said  writ  of  mandamus^ 
wherefore  the  now  pleading  churchwardens  and 
overseers  return  to  the  court  here  that  no  rate 
can  or  ought  to  be  levied  for  the  amount  of  prin- 
cipal and  interest  in  the  said  writ  mentioned,  amd 
that  they  cannot  make,  or  ought  they  to  be  com- 
pelled to  make,  a  rate  for  the  levying  or  collecting 
of  the  said  amount." 

Of  the  churchwardens  and  overseers  who  made 
the  three  above-mentioned  returns,  those  who 
made  the  returns  numbered  above  (1)  and  (3) 
appeared  together,  and  were  represented  by  the 
same  counsel. 

The  points  relied  upon  by  the  defendants,  who 
are  above-numbered  (1)  and  (3),  and  included  in 
the  returns,  were — First,  that  the  sums  of 
1452.  5».  7d,  and  2272.  make  up  together  a  much 
larger  sum  than  the  sum  due  in  any  one  year 
from  the  defendants  to  the  said  Public  Loan  Com- 
missioners ;  secondly,  that  the  said  churchwardens 
and  overseers  are  not  the  successors  of  the  church- 
wardens and  overseers  to  whom  the  iDan  was 
made  by  the  said  Public  Loan  Commissioners; 
thirdly,  that  the  time  within  which  the  said  loan 
was  to  have  been  repaid,  is  now  long  since 
elapsed,  and  that  the  said  churchwardens  cannot 
now  lawfully  make,  levy  and  collect  a  rate  for  the 
purpose  of  repaying  the  said  loan ;  fourthly,  that 
ny  reason  of  tne  long  time  which  has  elapsed  since 
the  making  of  the  said  loan,  the  inhabitants  of  the 
said  parish  of  Wigan,  and  of  the  townships  of 
Orrell  and  Upholland,  are  different  persons  from 
those  who  contracted  the  said  loan,  and  that  the 
said  now  existing  inhabitants  never  consented  to 
the  contracting  of  the  said  loan,  and  have  had  no 
benefit  therefrom,  and  that  it  is  unjust  to  compel 
them  to  repay  the  said  loan ;  fifthlv,  by  the  Act  of 
Parliament,  5  Geo.  4,  c.  25,  and  other  Acts  in  that 
behalf,  empowering  the  said  commissioners  to 
make  the  said  loan,  it  is  provided  that  the  repay- 
ment of  the  said  loan  shall  be  made  in  a  certain 
prescribed  manner  and  not  otherwise,  and  that  it 
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is  now  impossible  to  repay  the  said  loan  in  that 
manner  by  tl^s  said  Act  of  Parliament  prescribed ; 
siziMj,  and  the  chnrchwardens  of  All  Saints  will 
contend  that  if  any  rate  or  rates  can  now  be  laid 
BQch  rate  or  rates  mnst  extend  over  the  whole  of 
the  ancient  parish  of  Wigan,  and  that  the  over- 
seers of  all  the  townships  comprised  within  the 
said  ancient  parish,  and  the  churchwardens  of  all 
districts  therein  comprised,  which  have  since  the 
2nd  Sept.  1849  become  separate  and  distinct 
parishes  for  ecclesiastical  purposes,  must  join  the 
chnrchwardens  of  All  Saints  in  making  and  levy- 
ingsuch  rate  or  rates. 

The  points  relied  upon  by  the  other  defendants 
(2),  and  included  in  their  return,  were: — First, 
That  the  statute  5  Geo.  4,  c.  36,  limits  the 
repayment  of  a  loan  contracted  under  its  pro- 
visions to  annual  or  half-yearly  rates,  made  in  such 
manner  and  form  as  the  commissioners  should 
direct  and  appoint,  and  the  commissioners,  by  the 
mortgage  or  assignment,  dated  17th  Sept.  1849,  in 
the  said  case  mentioned,  directed  and  appointed 
the  manner  and  form  of  the  rates  to  be  made  in 
repayment  of  the  loan  therein  mentioned,  to  wit, 
diat  such  rates  and  repayments  should  be  made 
a&naally,  as  therein  specified,  and  that  the  defen- 
dants herein  cannot  now  levy  a  rate  for  an  instal- 
ment of  the  said  loan,  or  for  interest  which  were 
respectively  due  on  the  17th  Sept.  1854;  secondly, 
that  separate  ecclesiastical  districts  formed,  under 
the  58  Geo.  3,  c.  45,  and  subsequent  Church 
Building  Acts  in  manner  as  certified  and  returned 
by  the  said  overseers  in  their  return  to  the  said 
writ  of  mcmdamus  herein  are  by  the  58  Geo.  3,  c. 
45, 8.  71,  exempted  from  liability  to  contribute  to 
the  repair  of  the  original  parish  church  after 
twenty  years  from  the  consecration  of  the  church 
or  chapel  therein,  and  it  was  beyond  the  power  of 
the  churchwardens  and  overseers  of  the  parish 
charch  of  Wigan  to  contract  an  obligation  which 
should  bind  such  districts  beyond  the  said  period 
of  twenty  years ;  thirdly,  that  the  indenture  of 
the  17th  Sept.  1849,  is  void,  inasmuch  as  the 
therein-named  churchwardens  and  overseers,  who 
were  parties  to  the  said  indenture,  did  not  con- 
stitnte  the  whole  of  the  churchwardens  and  over- 
seers acting  in  or  nominated  or  appointed  to  act 
in  or  for  the  said  parish  of  Wigan,  or  in  or  for  any 
township,  district,  or  place  within  the  said  parish, 
tt  by  the  statute  5  Geo.  4,  c.  36,  is  in  that  behalf 
required;  fourthly,  that  t\fB  defendants  are  not 
proper  persons  to  make  and  levy  a  rate  for  payhig 
and  satisfying  the  claims  herein,  inasmuch  as 
they  are  not  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  Wigan,  or  their 
soo^essors. 

Manisty  Q.O.  (with  him  Fiiz  Adam),  argued  .on 
behalf  of  the  overseers  of  Abram,  As  pull,  Billinge 
Chapel  End,  Dalton,  Haigh,  Hindley,  Ince,  Pom- 
berton,  and  Winstanley,  appellants  from  the  deci- 
aion  of  the  court  below. — This  loan  was  obtained 
under  5  Geo.  4  c.  36,  which  by  sect.  1  enables 
chnrchwardens  and  overseers,  with  consent  of  the 
bishop  and  a  certain  proportion  of  the  inhabitants, 
to  apply  to  the  commissioners  authorised  and 
empowered  to  make  advances  for  public  works, 
nnoer  the  provisions  of  some  previous  Acts  for 
such  sum  in  exchequer  bills  or  money  as  shall  be 
necessary  for  defraying  the  expense  or  any  part  of 
the  expense  of  rebuilding,  repairing,  enlarging,  or 
otherwise  extending  the  accommodation  in  any 
church  or  chapel  of  any  parish,  district,  or  division. 


The  commissioners  are  authorised  to  grant  the 
loan,  and  the  churchwardens  and  overseers  to 
apply  it  to  the  purposes  required;  the  section 
goes  on,  "  From  and  after  the  grant  of  any  such 
loan  or  advance  it  shall  be  lawful  for  the 
churchwardens  or  chapelwardens  and  the  over- 
seers of  the  poor  of  the  parish,  in  respect  of  which  . 
such  loan  or  loans  shall  be  advanced  as  aforesaid, 
and  their  successors  from  time  to  time  for  the 
time  being,  and  they  are  hereby  authorised  and 
required  to  make  such  annual  or  half-yearly  rates 
for  the  repayment  of  the  sums  so  advanced,  in 
such  proportions  and  at  such  times  as  shall  be 
directed  and  appointed  by  the  said  commissioners 
on  that  behalf,  and  to  assign  the  rates  so  to  be 
made  as  aforesaid,  as  a  security  for  the  repayment 
of  the  sums  so  advanced,  in  such  manner  and  form 
as  the  said  commissioners  shall  direct  and  appoint ; 
and  so  as  to  secure  the  repayment  of  all  sums  so 
advanced,  with  interest  thereon,  at  and  after  the 
rate  of  4  per  cent,  per  annum,  by  annual  or  half- 
yearly  instalments,  on  the  amount  of  the  principal 
money  advanced  within  the  period  of  twenty  years 
at  farthest  from  the  advancing  of  any  such  sums 
respectively."  Sect.  2  enacts  "That  it  shall  be 
lawful  for  any  churchwarden  or  chapelwarden  or 
overseer  of  or  in  any  parish  or  district,  or  division 
of  any  parish  in  which  any  lates  shall  be  made 
under  the  provisions  of  this  Act,  to  collect,  demand, 
and  receive,  sue  for,  levy,  and  recover  all  such 
rates,  by  all  such  ways  and  means  as  any  chui'ch 
rates  may  bylaw  be  collected,  demanded,  received, 
sued  for,  levied,  and  recovered,  as  fully  and  effec- 
tually as  if  all  powers,  authorities,  provisions, 
penalties,  and  forfeitures  relating  to  the  collecting, 
demanding,  suinar  for,  levying,  receiving,  and  re- 
covering of  any  church  rates,  or  relating  to  any 
refusal  to  pay  any  like  rates,  were  specially  re- 
peated and  enacted  in  this  Act,  any  law,  statute, 
usage,  or  custom  to  the  contrary  notwithstanding.*' 
This  loan  was  obtained  in  1849,  and  this  mandamus 
directs  the  payment  now,  or  when  it  was  issued 
in  1870,  of  the  instalment  due  in  1854.  The 
inhabitants  of  this  parish  in  1870  cannot  be  liable 
for  the  debt  of  the  inhabitants  of  1854.  The 
Legislature  has  prescribed  exactly  the  time  and 
means  for  the  repayment  of  these  loans,  and  the 
commissioners,  having  omitted  to  adopt  the  provi- 
sions of  the  statute,  cannot  employ  other  means  of 
enforcing  payment  for  which  no  provisions  have 
been  made.  It  was  the  intention  of  the  Legisla- 
ture that  the  ^tual  inhabitants  of  the  parish 
which  had  the  benefit  of  the  advance,  should  repay 
the  loan,  and  not  those  who  followed  after  them. 
Further,  the  churchwardens  and  overseers  cannot 
make  such  a  rate.  Sect.  2  provides  that  it  shall 
be  done  in  the  same  way  as  a  church  rale,  and  there 
is  no  power  at  common  law  to  make  a  church  rate, 
except  prospectively,  that  is,  for  expenses  not  yet 
incurred.  [Coleeidgb,  C.J. — Does  the  1st  section 
mean  that  no  payment  is  to  be  made  after  twenty 
years,  or  merely  that  the  commissioners  are  so  to 
direct  ?]  No  payment  can  be  made  after  twenty 
years.  The  first  case  on  the  subject  seems  to  be 
Beg  V.  Dursley  (5  A.  &  E.  10),  in  which  it  was 
held  that  under  59  Geo.  3,  c.  134,  s.  14,  church- 
wardens cannot  raise  a  loan  on  the  credit  of  the 
church  rates  to  pay  a  debt  for  repairs  incurred  in 
a  past  year.  The  loan  ought  to  be  raised  at  the 
time  when  the  repairs  are  done,  and  the  laying  of 
rates  for  the  repayment  should  commence  imme- 
diately, and  be  continued  so  as  to  pay  off  the  debt 
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by  the  annual  instalments.  [Colebidgb,  C.J. — 
That  is  not  the  question  in  this  case.]  But  the 
ludgment  is  with  jespect  to  church  rates,  similarly 
to  which,  by  sect.  2,  these  rates  are  to  be  levied. 
Wightman,  J.  said  of  that  section,  in  Beg.  t.  The 
Juetices  of  Staffordshire,  Ex  parte  The  Church- 
wardens  of  Abbotts  Bromley  (27  L.  T.  Eep.  284), 
"  Whatever  the  intention  of  the  Legislature  may 
have  been,  the  words  of  the  Act  are  so  strong  and 
unambiguous  that  I  cannot  distinguish  this  case 
from  that  of  an  ordinary  church  rate."  Lord 
Denman  said,  in  the  former  case,  at  p.  15 :  *'  It  is 
a  general  rule  with  respect  to  parish  rates,  founded 
on  obvious  principles  of  policy  and  justice,  that 
they  are  not  to  be  made  retrospectively.  The 
payers  being  a  fluctuating  body,  nothing,  generally 
speaking,  is  more  just  or  more  likely  to  conduce 
to  economy  than  to  hold  that  they  who  create  a  charge 
shall  themselves  bear  it."  And  after  alluding  to 
the  required  sanction  of  the  vestry,  bishop  and 
incumbent,  and  the  authority  to  raise,  by  rate,  a 
sum  not  less  than  10  per  cent,  of  the  principal, 
he  proceeds:  '*It  appears  to  us  that  all  these 
provisions  point  clearly  to  the  limits  of  departure 
lirom  the  general  principle  above  stated."  In 
B.  V.  Tlie  Uhurchioardens  of  St,  MichaeVs,  Pern" 
broke,  the  agreement,  under  59  Greo.  3,  c.  134, 
B.  40,  was  that  the  sum  borrowed  should  not  be 
oalled  in  for  twenty  years,  but  that  interest  should 
be  paid  in  the  meantime.  Application  in  that 
case  was  made  to  this  court  before  the  end  of  the 
twenty  years,  and  one  ground  of  the  arsument 
was  that  the  applicant  could  have  no  reme^  when 
the  time  expired.  JB.  v.  Carpenter  (6  A.  &  E.  794), 
is  another  instance  of  a  refusal  to  grant  a 
ma/ndamus  to  make  a  rate  for  the  repayment  of  a 
loan  after  the  time  fixed  by  statute.  jB.  v.  St, 
MichaeVSf  Southampton  (6  E.  &  B.  807),  was  dis- 
tinguished from  B.  V.  Dursley,  in  that  the  loan 
was  for  a  present,  and  not  a  past  debt.  And  in 
Piggoit  v.  Bearblock  (4  Moo.  P.  C.  399),  it  was  held 
that  59  Geo.  3,  c.  134,  s.  14,  did  not  authorise 
churchwardens  to  borrow  money  upon  the  credit 
of  the  church  rates  for  repayment  of  a  debt  incurred 
in  past  years  for  repairs  to  the  church  In 
Cortis  V.  Kent  Waterworks  CoTrvpa/ny  (7  B.  &  0. 314), 
it  was  held  that  under  a  local  Act,  with  somewhat 
similar  provisions  to  these,  commissioners  could 
not  make  a  retrospective  rate  in  order  to  reimburse 
themselves  in  one  year  money  which  they  had  paid 
in  a  former  year  on  account  of  the  gaol  rate. 
Bayley,  J.,  in  delivering  the  judgment  of  the 
court,  stated  at  p.  344,  that  the  first  objection  to 
the  rates  there  mentioned,  "  is  that  they  are  re- 
trospective, and  have  the  effect  of  casting  upon 
the  tenants  at  one  period  burdens  which  ought  to 
have  fallen  on  those  who  were  the  tenants  at  a 
preceding  period ;"  and  afterwards,  p.  345,  *'  these 
objections  to  the  gaol  rates  appear  to  us  to  be 
fatal."  So  it  was  held  in  Woods  v.  Baed  (2  M.  &  W. 
777),  that  under  the  Municipal  Corporation  Act, 
the  council  of  a  borough  have  no  power  to  make 
a  retrospective  rate. 

Field,  Q.O.  (with  him  Barstow),  followed  on 
behalf  of  the  other  appellants: — This  is  a  man- 
damus to  the  defendants  to  do,  not  what  tliey 
-ought  by  statute  to  have  done,  for  that  is  now  im- 
possible, but  something  quite  diflerent,  in  order 
that  the  commissioners  may  be  repaid.  The  Act 
gives  to  the  defendants  only  power  to  levy  such 
rates  as  the  commissioners  directed ;  those  rates 
were  fixed  by  the  deed  of  assignment,  so  as  to  in- 


sure payment  by  certain  instalments.  Those  in- 
stalments cannot  now  be  paid,  and  this  mandamus 
asks  for  payment  in  a  totally  different  manner. 
In  BfMrla/nd  v.  Local  Board  of  Health  of  HvU  (3 
B.  &  S.  271),  certain  occupiers  who  had  paid  rates 
in  error  applied  for  a  mxmda/mus  to  the  local  board 
to  levy  a  rate  for  the  purpose  of  repaying  them ; 
but  as  it  was  provided  by  the  Local  improvement 
Act  that  any  rate  to  be  laid  for  defraying  liabilities 
incurred  should  be  laid  within  six  months,  it  was 
held  that  as  the  six  months  limited  by  the  statute 
had  expired,  they  were  not  entitled  to  the  man- 
damus. And  mrther,  even  if  the  defendants 
under  any  circumstances  could  be  liable  now  for 
this  claim  of  the  commissioners,  it  must  first 
devolve  upon  the  latter  to  explain  the  delay  since 
default  took  place.  This  was  so  held  under  6  &  7 
Will.  4,  c.  96,  s.  3,  which  provides  for  payment  of 
a  sum  charged  within  a  certain  time  in  B.  y. 
Overseers  of  Hurstbou^'ne  Tarrant  (E.  B.  &  E. 
246.)  [GoLEBiDOE,  C.J. — Is  your  construction  of 
this  Act  necessarily  right  P  May  not  the  limita- 
tion of  twenty  years  apply  to  the  assignment  only, 
and  not  to  the  security  r  If  so,  the  liability  would 
continue  upon  the  successors  of  the  original  rate- 
payers.] The  natural  meaning  of  the  section  is 
that  the  limiting  words  apply  to  both  parts  of  the 
sentence.  In  Waddvngton  v.  GhjMrdians  of  Lond/m 
"Union  (E.  B.  &  E.  370),  where  collected  rates  were 
embezzled,  it  was  held  that  a  rate  partly  to  take 
the  place  of  this  lost  amount  was  wholly  b^,  being 
partly  in  the  nature  of  a  retrospective  rate, 
although  some  items  were  free  from  objection. 

JT.  Oowie,  for  the  Public  Works  Loan  Commis- 
sioners, supported  the  judgment  of  the  Queen's 
Bench. — There  can  be  no  question  before  this 
court  of  laches  on  the  part  of  the  commissioners, 
and  there  has  been  no  suggestion  that  the  loan 
was  not  valid  and  legal.  This  is  in  the  nature  of 
a  demurrer,  and  the  only  point  to  be  decided  is 
whether  this  return  is  sufficient.  There  is  no 
suggestion  of  any  laches  on  the  record ;  and,  by 
directing  the  writ  to  issue  the  court  below  has 
decided  all  the  facts  in  favour  of  the  commissioners. 
Then  it  must  be  remembered  that  this  is  not  a 
church  rate,  although  it  has  to  be  levied  in  a 
similar  manner.  Special  stress  was  laid  upon  this 
distinction  by  the  Privy  Council  in  Smallbones  y. 
Churchwardens  of  Whitchurch  (40  L.  J.  8,  Ecc 
Cas.),  where  it  was  held  that  other  persons  besides 
those  subject  to  chur<Ai  rates  were  subject  to  the 
payment  of  rates  under  this  Act.  And  further, 
the  House  of  Lords  has  laid  down  the  rule  as  to 
retrospective  rates  on  a  common  sense  basis  very 
diflerent  ft*om  the  contention  of  the  other  side ; 
it  was  held  in  Harrison  v.  Stkkney  (2  H.  of  L. 
Cas.  108),  that  there  is  no  rule  of  law  which  pro- 
hibits a  retrospective  rate.  In  every  case  of  rating 
the  question  is  whether  the  Act  under  which  a 
rate  is  made  either  expressly  or  impliedly  pro- 
hibits such  rate  from  being  retrospective.  With 
regard  to  the  main  question  the  three  cases  B. 
v.  Carpenter,  B,  v.  St,  MichaeVs,  Southampton, 
and  B,  v.  Overseers  of  Hurstboume  Tarrant,  in 
all  of  which  the  earlier  cases,  although  cited  were 
not  followed,  are  distinct  authorities  in  favour  of 
the  commissioners.  The  mortgage  in  this  case  is 
according  to  the  form  given  in  the  statute,  and  its 
validity  throughout  has  not  been  disputed.  The 
intention  of  the  Legislature  may  have  been  that 
the  money  should  be  repaid  in  twenty  years,  but 
there  is  nothing  in  the  Act  to  preclude  the  com- 
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missionerB  from  reooToring  after  the  lapse  of  that 
period;  and  this  cannot  be  justly  saia  to  be  any 
tiaidship  upon  the  present  inhabitants,  for  they 
hsTA  the  benefit  of  this  pnblic  mon^,  and  now 
eojoy  the  nse  of  the  restored  church.  [Bbamwell, 
B.— The  state  of  things  seems  to  me  to  be  this : — 
you  had  a  right  to  a  rate  in  1853 ;  therefore  you 
say  you  have  a  right  to  the  same  rate  in  18/3 : 
that  is,  the  churchwardens  of  Wigan,  not  having 
done  that  which  they  ouffht  to  have  done  in  1853, 
you  now  ask  us  to  mancbmus  them  to  do  some- 
thing else.  Coleridge,  C.J. — That  objection 
would  have  applied  to  a  mandamus  in  1854  as 
mach  as  now.  Bbakwell,  B. — Perhaps  so,  bat 
then  the  prosecutors  ought  to  sho^  in  the  writ 
that  there  have  been  no  laches  on  their  part.] 
The  Queen's  Bench  have  found  in  our  favour  on 
that  point,  and  it  cannot  now  be  disputed.  The 
Hurstbaume  Tarrant  case  turned  on  the  same 
point.  [Debkait,  J. — There  is  no  statement  in 
the  writ  that  you  have  not  been  guilty  of  negli- 
gence. Colbbidge,  C.J. — It  is  stated  that  the 
commissioners  made  application  for  payment  from 
time  to  time.]  The  case  of  Bttriind  v.  Local 
Board  of  Health  of  HuU,  was  reviewed  and  ex- 
plained in  Worihingion  v.  HuUon  (L.  Bep.  1  Q.  B. 
63).  Mellor,  J.,  said  of  it  (at  p.  66),  that  "  all  that 
was  necessary  for  the  decision  of  the  case,  and 
all  (hat  can  be  considered  as  really  decided  by  it, 
was  that  a  plaintiff  could  not  claim  as  of  right,  a 
mandamus  to  enforce  a  judgment,  where  there 
was  great  and  unexcused  delay  in  commencing 
the  original  action."  That  the  remedy  by  man- 
damus IS  not  barred  by  anv  lapse  of  time  appears 
from  TTard  v.  Loumdea  (29  L.  J.  Q.  B.  40),  and 
R>  V.  Churchwairdens  of  8t,  Mary,  Lambeth  (3 
B.  &  Ad.  651.) 

Manisty,  Q.C.,  in  reply. — This  is  not  an  appeal 
to  review  a  matter  of  discretion  in  the  Court  of 
Queen's  Bench.  That  court  has  a  discretion  only 
in  its  issue  of  the  writ  of  inandanius.  Afler  the 
return  to  a  writ,  the  court  has  no  discretion  at 
all.  Then  the  matter  becomes  one  of  strict  law 
for  every  court  which  has  to  consider  it. 

Cwr,  adv.  vult. 

Feb.  10,  1874. — Lord  Coleridge,  C  J.,  delivered 
the  judgment  of  the  court  (Lord  Coleridge,  C.J., 
firamweil,  B.,  Keating,  J.,  Cleasby,  B.,  Grove,  J., 
Pollock,  B.,  and  Denman,  J.). — ^This  is  a  proceeding 
in  which  the  Public  Works  Loan  Commissioners 
are  attempting,  by  a  m^ndamiis  issued  in  the  year 
1871,  to  enforce  against  the  present  churchwardens 
of  Wigan  the  repayment  to  them  of  the  balance 
of  a  sum  of  4540{.  advanced  by  them  to  the 
then  churchwardens  of  Wigan  in  Sept.  1849.  The 
money  was  originally  advanced  unaer  the  powers 
of  5  Geo.  4,  c.  86,  s.  1,  nnd  the  repayment  was 
secured  by  a  deed  by  which  the  commissioners 
directed  the  making  of  certain  annual  or  other 
rates,  rnd  the  churchwardens  assigned  the  said 
rates  each  respectively  on  the  terms  of  the  Act  of 
Parliament.  Pour  annual  instalments  were  paid 
amounting  altogether  to  9081.,  the  last  instal- 
ment having  been  paid  on  the  17th  Sept.  1853. 
Nothing  has  been  since  paid.  The  mandamus  has 
been  issued  to  compel  the  payment  of  an  annual 
instalment  of  227Z.,  which  was  due  on  the  17th 
Sept  1864,  and  145L  bs.  7d.,  one  year's  interest  at 
4  per  cent,  on  the  unpaid  balance  of  the  loan. 
Various  changes  and  divisions  have  taken  place 
under  various  Acts  of  Parliament  in  the  parish  of 
Wigan   since  1854;   but  it  was  considered,  and 
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we  think  rightly,  that  those  made  no  sub- 
stantial difference  in  the  question  to  be  deter- 
mined, and  we  content  ourselves  therefore 
with  mentioning  the  fact  in  general  without 
pursuing  it  further  in  detail.  We  are  unfor* 
tunately  not  in  possession  of  the  reasons  which 
led  the  Court  of  Queen's  Bench  to  issue  the  man' 
damns.  The  Court  appears  to  have  given  judg- 
ment upon  the  return  without  much  argument, 
having,  as  we  understand,  heard  the  rule  very 
fully  argued  before  the  writ  was  issued,  and  given 
judgment  upon  the  return  in  accordance  with  the 
opinion  they  had  previously  injbimated ;  and  the 
Court  of  Queen's  Bench,  supposing  ic  to  be  a 
matter  of  discretion,  do  not  state  that  they  have 
in  fact  exercised  that  discretion  upon  the  par- 
ticular circumstances  of  this  case,  or  whether  they 
were  of  opinion  that  the  commissioners  were 
entitled  to  the  writ,  ex  debito  jusHtlcB,  and  that  no 
question  of  discretion  arose.  In  this  state  of 
thin^  the  matter  comes  before  us,  and  the  ques* 
tion  IS  whether  this  peremptory  writ  of  mandamus 
shall  or  shall  not  issue.  !By  the  terms  on  which 
the  money  was  advanced,  the  commissioners  were 
to  be  repaid  in  twenty  years  by  annual  payments, 
the  funds  for  which  were  to  be  procured  by  rates 
made  yearly  or  half-yearly.  This  was  the  bargain 
in  aocordance  with  the  statute.  The  commis- 
sioners had  no  right  to  assent  to  earlier  payment: 
they  had  no  power  to  postpone  the  time  of  pay- 
ment of  the  whole,  or  anv  instalment.  No  agree* 
ment  with  the  parish  could  make  such  a  postpone- 
ment lawful.  They  had  no  right,  therefore, 
according  to  the  strict  words  of  the  statute, 
directly  or  indirectly,  to  two  annual  payments  in 
one  year,  nor  to  any  payment  after  the  twenty 
years,  nor  to  the  making  of  any  rate  other  than 
those  agreed  for.  In  this  case,  it  should  be 
noticed  uiat  the  amount  is  not  made  a  charge  upoa 
the  church  rates,  or  any  known  fund  of  a  similar 
description,  as  in  two  cases  referred  to  in  the 
argument  in  Reg.  v.  8t.  Michael,  SotUhampton  (6  E 
&  B.  807),  and  Beg,  v.  Hwstboume  Tarrant 
(E.  B.  &  E.  246).  We  have  only  an  enactment 
that  it  shall  be  repaid  by  the  means  specified.  It 
is  true,  as  Mr.  Cowie  pointed  out,  that  in  the  deed 
the  words,  "  or  which  may  otherwise  be  made," 
are  used  as  tO' rates,  with  what  object  does  not 
appear.  But  the  phrase  would  be  satisfied  by 
quarterly  rates,  or  by  rates  not  made  precisely 
half-yearly,  but  say  at  intervals  of  four  or  eight 
months  in  the  twelve.  The  commissioners  have 
no  right  except  to  annual  payments,  the  funds  for 
which  were  to  be  providea  in  the  year  preceding 
the  day  of  payment.  They  now  say  that  they 
are  entitled  to  sixteen  instalments  at  once,  the 
funds  to  be  raised  by  rate  or  rates  to  be  forthwith 
made  many  years  after  the  first  instalment  became 
due,  and  some  years  after  the  last  did  so.  The 
present  mandamus,  indeed,  is  in  respect  of  one 
instalment  only,  but  it  is  claimed  on  reasoning 
which,  if  good  for  that  one,  is  good  for  the  whole 
sixteen;  and,  indeed,  at  first  the  claim  was  for 
a  rate  or  rates  to  raise  funds  for  the  whole 
balance  unpaid.  It  is  dear,  from  what 
has  been  said  that  they  are  not  entitled 
to  this  by  virtue  of  the  bargain  at  the  time  of  the 
advance ;  if  entitled  to  it  at  all,  it  is  on  some  other 
nt>und.  It  must  be  some  right,  if  any,  resulting 
from  the  contract  and  what  has  followed  on  it — in 
fact,  resulting  from  this,  that  the  parish,  with  the 
sufferance  of  the  commissioners,  has  not  paid.    It 
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remains  to  consider  if  there  is  any  such  right.  As 
already  pointed  out,  the  commissioners  had  a 
right  to  require  that  such  rates  as  agreed  for 
should  be  made.  If  the  churchwardens  and  over- 
seers fkiled  to  make  them,  they  would  probably 
have  been  liable  to  a  proceeding  in  the  nature  of 
an  action  for  breach  of  duty  in  not  making  the 
rate.  But  the  commissioners  could  not  in  our 
opinion  have  been  confined  to  this  personal 
remedy.  Default  or  not  in  the  overseers,  yet  if  the 
rate  proved  insufficient,  or  could  not  be  coUeoted, 
or  was  embezzled  by  die  collector,  the  commis- 
sioners would  have  oeen  entitled  to  compel  by 
manda/mus  the  parish,  which  by  its  officers  had 
made  default  in  making,  collecting,  or  handing 
over  a  rate,  to  pay  and  make  a  rate  for  payment. 
It  is  true  that  the  persons  subject  to  such  rate 
would  be  as  to  some  individuals  different  from 
those  who  would  have  been  subject  to  the  rate 
which  ought  to  have  been  made.  That  is  matter 
which  could  not  have  been  helped  from  the  nature 
of  the  case.  But  the  present  proceeding  is  not 
that  or  anything  like  it ;  it  is  a  demand  on  the 
present  inhabitants  to  pay  a  debt  which  ought  to 
have  been  paid  by  others ;  not  to  make  good  their 
own  defaults,  but  those  of  other  people ;  to  make 
rates  now  not  to  provide  for  instalments  becoming 
due,  but  for  instalments  due  long  ago,  and 
suffered  by  the  commissioners  to  remain  unpaid. 
It  is  said  in  answer  to  this  that  if  the  oommis- 
missioners  might  come  six  months  after  default, 
they  may  come  after  twenty  years,  and  that  the 
only  (question  would  be  in  each  case,  have  they 
come  m  a  reasonable  time,  and  that  has  been  de- 
cided by  the  Queen's  Bench  conclnsivdv.  To  this 
answer  the  following^  replies  seem  good  and  suffi- 
cient :  There  is  nothing  in  the  mcmdamtM  to  show 
that  this  rate  is  asked  for  upon  and  in  consequence 
of  the  default  of  the  parish,  in  such  a  way  as  that 
in  which  there  might  have  been  a  right  to  ask 
for  it.  There  is  nothing  shown  save  that  the 
money  has  not  been  paid ;  and  this  it  may  be  by 
consent  of  the  commissioners,  though  indeed  some 
years  ago  they  appear  to  have  asked  for  it,  but  to 
have  made  no  attempt  to  enforce  compliance  with 
their  request  bv  any  legal  measure.  Had  this  been 
shown,  and  if  there  was  a  question  whether  they 
had  come  in  a  reasonable  time,  calling  on  the 
parish,  the  same  persons  as  near  as  might  be,  to 
make  good  their  default,  then,  if  the  right  is  dis- 
cretioniuy,  the  judgment  of  the  Queen's  Bencii  on 
the  motion  for  the  mandamus  would  be  final.  But 
no  question  of  discretion  of  this  nature  arises  in 
this  case.  The  writ,  no  doubt,  is  a  prerogative 
writ,  and  not  of  right.  But  it  is  a  writ  asked 
for  to  enforce  a  private  right.  The  right 
is  one  which,  but  for  the  technical  difficul- 
ties of  suing,  might  be  claimed  in  an  action. 
How  could  a  court  of  law  refuse  judgment  for  the 
plaintiffs  on  the  ground  that  they  had  not  come 
within  a  reasonable  time,  if  they  had  a  right  to 
come  at  any  time  P  The  Queen's  Bench  exercises 
discretion  as  to  granting  the  writ  where  it  is 
sought  to  enforce  a  public,  not  a  private,  right,  or 
where  there  is  another  remedy,  and  from  lapse  of 
time  or  other  reason  that  by  mamdamiu  is  incon- 
venient. But  on  what  ground  can  the  court 
refuse  to  enforce  a  right,  barred  by  no  statute  of 
limitations,  on  the  ground  that  there  has  been 
delay  P  None  has  been  suggested,  nor  can  we 
suggest  one.  Suppose  the  technical  difficulty  of 
maintaining  an  action  of  man(2ami»  did  not  exist,  1 


and  if  such  an  action  had  been  brought  by  the 
commissioners,  there  would  have  been  no  question 
of  discretion  in  this  court.  The  commissioners 
would  have  to  show  that  they  dame  at  a  proper 
time.  Any  averment  to  that  effect  might  have 
been  traversed,  and  must  have  been  triea  by  the 
jury.  And  surely  this  case  must  have  been  de- 
cided on  the  same  principles,  although  the  writ 
asked  is  a  prero^tive  wnt.  It  must  be  remem- 
bered that  there  is  here  no  other  remedy,  and  to 
refuse  this  mandarmM  can  only  be  on  the  ground 
that  there  is  no  right.  If  their  not  coming  in  a 
reasonable  time  causes  the  commissioners  to  lose 
their  ri^ht,  their  coming  in  a  reasonable  time  is 
a  step  m  their  title  to  the  remedy,  and  whether 
they  nave  come  in  a  reasonable  time  or  not  is  a 
question  of  fact,  and  this  mandamus  is  bad  for  not 
averring  that  they  had  come  in  a  reasonable  time. 
It  is  very  easy  to  understand  why  it  is  not  averred. 
In  Beg,  v.  Stamforth  Canal  CoTnpamy  (1  M.  &  S. 
32),  and  in  Beg,  v.  Leeds  and  Liverpool  Ganal  Com" 
poffiy  (11  A.  &  E.  316),  where  the  mandamus  was 
refused  because  the  application  was  late,  there  was 
another  remedy.  In  another  case  decided  in  the 
Court  of  Queen's  Bench,  the  writ  was  refused 
because  there  was  another  remedy,  and  that  by 
mandamus  would  have  been  oppressive  (see 
Norris  v.  Irish  Lar/hd  Gomfany,  8  E.  &  B.  512). 
As  to  the  authorities  on  the  subject  of  retrospec- 
tive rating,  it  was  admitted  on  all  hands  that  the 
question  depended  on  the  particular  statute  and 
bargain  in  tnis  case ;  but  there  can  be  no  doubt 
that  the  rule  or  principle  is  that  parishes  are  not 
to  get  into  debt,  and  leave  suoceeoing  inhabitants 
to  pay  off  what  should  have  been  paid  by  them. 
Lord  Wensleydale  indeed,  delivering,  as  Parke,  B., 
the  unanimous  opinion  of  the  judges  in  Haari' 
son  V.  Stickney  (2  H.  of  L.  Cas.,  p.  125),  expresses 
himself  as  follows:  "There  is  no  rule  of  law 
which  prohibits  a  retrospective  rate.  That  depends 
upon  tne  intention  of  the  Legislature,  and  the 
question  is  whether  the  Act  under  which  each  rate 
is  made  does  so  expressly  or  impliedly."  We  have 
already  explained  why  we  think  the  court  below  is 
not  to  be  taken  to  have  exercised  its  discretion  in 
this  case  in  any  sense  which  would  render  it  im- 
prop>er  for  us  to  review  it,  and  we  think  that  the 
terms  of  the  Act  of  Parliament  do  in  this  case,  in 
the  words  of  Lord  Wensleydale,  both  expressly 
and  impliedly,  prohibit  the  making  of  the  rate,  to 
enforce  the  making  of  which  the  mandamus  has 
been  issued.  We  are  of  opinion  that  the  judg- 
ment must  be  reversed. 

Judgment  for  drfendants. 

Attorneys  for  prosecution,  Barnes  and  Bernard. 

Attorneys  for  defendants,  the  Churchwardens 
of  Wigan,  and  the  Overseers  of  Wigan,  Orrell, 
and  Upholland,  Pa4:erson,  Snow,  and  Bumey, 

Attomevs  for  defendants,  the  Overseers  of 
Abram,  Aspull,  Billinge  Chapel  End,  Dalton, 
Haigh,  Hindley,  Ince,  Pemberton,  and  Win- 
stanley,  Sharps,  Pa/rJeers,  Prilchard,  and  Sha/rpe^ 
for  MoAjhew  and  Son,  Wigan. 

Attorneys  for  defendants,  the  Overseers  of 
Billinge  Higher  End,  Gregory,  Bovodiffe,  and  Co, 
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CBOWV  GA8S8  BE8EBVSD. 

Beportod  I7  Jokv  Thompsov,  Esq.,  Bazriater-at-I*w. 

^j>ra  26  and  May  8, 1874. 

(Before  Lord  Golbbidgb,  G.J.,  Blackbu&x,  J.» 
PiGOTT,  B.,  Lusn,  J.,  and  Glbasbt,  B.) 

Bsa  V.  C.  S.  FfiANCis. 

Evidence — FdUe  pretence — OuUty  knowledge^ 

Fritoner  toae  indided  far  an  attempt  to  ohtadn 
money  from  IT.,  a  pofumbroker,  by  false  ^etences 
(inter  alia)  that  a  ring  vkl8  a  dm^nond  nng;  and 
aUo  for  an  attempt  to  obtain  money  from  D, 
another  pawnbroker  by  a  similar  false  pretence. 
To  show  guilty  hnowledgOf  eoidence  that  he  had 
shortly  heforc  offered  other  false  articles  to  other 
pawnbroiers  was  held  to  be  properly  admissible. 
Case  roserved  for  the  opinion  (A  this  Court  by 
Bkckbom,  J. 

The  prisoner  was  indicted  at  Northampton 
Aiuises  jointly  with  one  Joseph  Boberts. 

The  indictment  contained  counts  for  a  conspiracy 
to  defraud  and  also  a  count  for  an  attempt  to  obtain 
mon^  from  one  George  Walters  by  false  pretences 
inter  dUa  that  a  ring  was  a  diamong  ring.  And 
a  coont  for  attempting  to  obtain  money  from  Caleb 
Dyer  by  a  similar  false  pretence. 

On  ikte  trial  evidence  was  given  that  Francis 
came  on  the  8th  Jan.  1873,  to  the  shop  of  Walters, 
who  is  a  pawnbroker  in  Northampton,  and  asked 
for  an  advance  of  15Z.  on  the  pledge  of  a  hoop  ring 
which  he  represented  to  be  a  diamond  ring,  a  silver 
watch,  and  a  gold  chain.  The  pawnbroker 
examined  the  ring,  and  declared  it  was  not  a 
diamond  ring.  He  refused  to  advance  anything 
oait.  The  prisoner  Francis  after  asking  for  an 
advance  of  111,  left  the  shop.  Francis  immediately 
proceeded  to  the  shop  of  Dyer,  who  is  also  a  pawn- 
broker in  the  same  street,  and  asked  for  an  advance 
of  13L  on  the  same  property.  He  obtained  no 
advance,  and  was  taken  into  custody  on  a  charge  of 
giving  a  false  name  and  address  under  the  Pawn- 
brokers' AdL 

The  ring  was  produced  in  court  and  evidence 
was  given  that  the  stones  were  not  diamonds,  but 
crvsUds  and  were  not  worth  more  than  6d,  each. 

Francis's  statement  when  taken  and  his  defence 
at  the  trial  was  that  he  did  not  know  that  the  ring 
was  false,  he  being  employed  as  he  said  by  Boberts 
to  pawn  the  rine,  and  believing  his  assertion  that 
it  was  a  diomoi^  ring. 

Evidence  was  then  offered  in  order  to  prove 
guilty  knowlege  in  Francis  that  he  had  shortly 
before  offered  other  &lse  articles  to  other  pawn- 
brokers. I  admitted  the  evidence,  but  as  the  cases 
relied  on  for  the  prosecution  were  all  cases  either 
of  forgeiy  or  uttering  counterfeit  coin,  I  reserved 
the  question  whether  on  such  a  charge  as  this,  such 
evidence  was  admissible  for  the  purpose  of  proving 
guilty  knowledge. 

A  witness  was  called  who  proved  that  on  the  6th 
Jan.  1873  at  Bedford,  the  prisoner  Francis  obtained 
35«.  from  a  pavmbroker  of  the  name  of  Lazenby 
on  the  pledge  of  a  chain  represented  by  him  to  be 
a  gold  chain,  and  that  he  then  gave  a  false  name 
and  addr»BS.  The  chain  was  produced  in  court 
and  evidence  was  given  that  it  was  silver  coated 
irith  gold  and  not  worth  35«. 

On  the  same  day  the  6th  Jan.  Francis  at 
lieoester,  offered  to  a  pawnbroker  called  Stowe, 
who  was  called  as  a  witness,  in  pledge  a  watch  and 
a  duster  ring  consisting  as  he  said  of  diamonds, 


and  asked  for  an  advance  of  152.  upon  them.  The 
pawnbroker  refused  to  advance  anything,' telling 
nim  the  ring  was  not  a  diamond  ring. 

On  the  same  day  Francis  offered  in  pawn  to 
Taylor,  also  called  as  a  witness,  the  son  of  a  pawn- 
broker in  Leoeiscer,  a  watch  and  a  cluster  rins 
which  he  said  was  a  diamond  ring,  and  asked  ISl 
on  them.  Taylor  thought  the  ring  not  a  diamond 
ring,  but  did  not  say  so  to  the  prisoner.  He  told  him 
that  he  coiQd  not  advance  so  much  in  the  absence 
of  his  father,  and  desired  the  prisoner  to  come 
again  next  day.    He  did  not  do  so. 

The  cluster  ring  mentioned  by  these  two  wit^ 
nesses  was  not  produced  in  Court,  and  the  only 
evidence  that  it  was  &lse  was  the  opinion  of  Stowe 
and  Taylor  that  it  was  so. 

There  was  no  sufficient  evidence  against  Boberts, 
and  r  directed  his  acquittal  and  a  verdict  of  not 
guilty  on  the  counts  for  a  conspiracy. 

I  left  to  the  jury  the  case  against  Francis  on  the 
counts  for  an  attempt  to  obtain  money  by  fidse 
pretences,  telling  them  that  it  was  of  tne  essence 
ot  the  charge  not  only  that  Frauds  attempted  to 
obtain  the  advance  on  the  ring  as  a  diamond  ring 
when  it  was  not,  but  also  that  he  then  had  guilty 
knowledge  that  it  was  not.  And  I  left  to  them  as 
evidence  of  that  guilty  knowledge  the  previous 
transactions.  The  jur^  found  him  g^iltv.  I  have 
no  doubt  that  the  evidence  admitted  had  much 
weight  with  them  and  therefore  if  the  evidence 
was  improperly  received  the  conviction  should  be 
quashed. 

I  sentenced  the  prisoner  to  five  months'  imprison- 
ment but  respited  the  execution  of  the  sentence  till 
the  point  of  law  was  determined,  directing  that  he 
should  be  admitted  to  bail  if  he  could  find  two 
sureties  in  502.  each. 

The  question  for  the  opinion  of  the  Court  is. 

Whether  the  evidence  above  mentioned  was 
properly  received  for  the  purpose  of  proving  guilty 
knowledge. 

(Signed)       Colin  Blackbubn. 

Hensman  for  the  prisoner. — ^The  evidence  in 
questiou  ought  not  to  nave  been  received,  for  it  was 
(»Jculated  merely  to  introduce  prejudice  against 
the  prisoner,  and  to  embarrass  him  in  his  defence  by 
importing  a  number  of  other  charges  into  the  case 
without  notice,  and  which  he  had  not  a  fair  opport- 
unity of  defending  himself  against.  By  the 
Prevention  of  Crime  Act  1871  (34  &  35  Vict, 
c.  112),  s.  19,  evidence  of  other  stolen  property 
having  been  found  in  the  possession  of  a  person 
proceeded  against  for  having  received  goods 
Knowing  them  to  be  stolen,  may  be  given,  but 
that  is  limited  to  the  period  of  twelve  months 
previously.  But  here  the  principle  upon  which  it 
IS  proposed  to  admit  the  evidence  in  question,  has 
no  limit  in  point  of  time.  [Blackbubn,  J. — Yes, 
it  must  be  reasonably  near  the  time  to  the  case 
before  the  court,  to  afford  a  presamption  of  the 
prisoner*s  innocence.]  Evidence  of  this  kind  has 
neretofore  been  usuaUy  confined  to  cases  of  passing 
counteifeit  coin,  and  for^^ed  bank  notes.  In  1  Bus. 
on  Crimes  127  (3rd  edit)  it  is  said  "  For  the  purpose 
of  proving  the  act  charged  in  the  indictment  to 
have  been  done  knowingly,  it  is  the  practice  to 
receive  proof  of  more  than  one  uttering,  committed 
by  the  party  about  the  same  time,  though  only  one 
uttering  be  charged  in  the  indictment.  This  is 
in  conformity  with  the  practice  on  trials  for 
disposing  of  and  putting  away  forged  bank  notes, 
knowing  them  to  be  forged."     In  Beg  v.  Oddy 
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(20  L.  J.  198,  M.  C. ;  5  Cox  0.  0. 110),  where  before 
the  84  &  35  Yict.  c.  112,  it  was  held  that  on  an 
indictment  for  receiyin^  stolen  ^oods,  evidence  that 
the  prisoner  had  at  a  time  previous  to  the  receipt 
of  tne  prosecutor's  goods  had  in  his  possession 
other  similar  ffoods  stolen  from  another  person. 
Lord  Campbell,  C.J.  said  *'  that  the  evidence  went 
to  show  that  the  prisoner  was  a  very  bad  man  and 
a  likely  person  to  commit  snch  offences  as  those 
charged,  but  that  the  law  of  England  does  not 
allow  one  crime  to  be  proved  in  order  to  raise  a 
probability  that  another  crime  has  been  committed 
oy  the  same  person,  that  the  evidence  which  wis 
received  did  not  tend  to  show  that  the  partictdar 
eoods  in  the  indictment  were  stolen  at  the  time 
tnat  he  received  them,  that  the  rule  which  had 
prevailed  in  the  case  of  indictments  for  uttering 
forced  bank  notes  of  allowing  evidence  to  be^iven 
of  the  uttering  of  other  forged  notes  to  different 
persons,  had  g^ne  to  great  lengths,  and  that  he 
should  be  unwilling  to  see  the  rule  applied  generally 
in  the  administration  of  the  criminal  law.  So  in 
Beg  V.  HoU  (80  L.  J.  11,  M.  C. ;  8  Cox  C.  C.  411)  it 
was  held  that  upon  an  indictment  for  obtaining  a 
sum  of  money  from  a  customer  of  the  prosecutors 
by  a  fi&lse  pretence,  evidence  that  the  prisoner  had 
obtained  within  a  week  previously  another  sum  of 
money  from  another  customer  by  a  like  false 
pretence  was  inadmissible.  [Lord  Coleridge,  C.  J. 
referred  to  Be^  v.  Gray  (4  F.  &  F.  1102),  where 
the  prisoner  was  indicted  for  arson  with  intent  to 
defraud  an  insurance  company,  and  in  order  to 
prove  that  the  fire  was  the  result  of  design 
and  not  of  accident,  evidence  was  admitted  that 
the  prisoner  had  previously  occupied  two  houses 
in  succession  both  of  which  had  been  insured, 
that  fires  had  broken  out  in  both,  and  that 
the  prisoner  had  been  paid  by  the  insurance 
companies  in  respect  of  such  fires.  Again  in 
Be^  V.  Oeering  (18  L.  J.  215,  M.  C.)  where  upon 
an  indictment  of  a  woman  for  poisoning  her  husband 
by  arsenic  in  order  to  show  that  his  death  was  not 
accidental,  evidence  was  admitted  that  arsenic  had 
been  taken  by  three  of  the  sons  a  few  months  after 
their  father's  death,  and  that  the  husband  and  the 
three  sons  all  exhibited  the  same  symptoms,  and 
that  the  woman  had  been  in  the  habit  ot  preparing 
their  meals.]  In  those  cases  the  evidence  seems  to 
have  been  admitted  on  the  ground  that  it  was 
evidence  of  one  continuing  transaction.  In  Beg  v. 
Odd/y,  Alderson,  B.  said  one  reason  why  such 
evidence  had  been  held  to  be  admissible  in  charges 
of  utterinff  may  be  that  one  act  of  uttering  a  forced 
note  or  bill  may  be  said  to  be  similar  to  another 
act  of  uttering  a  forged  note  or  bill.  And  so  it  is 
clear  that  the  Act  received  in  evidence  is  of  the  same 
nature  as  that  which  it  is  admitted  to  explain."  A 
man  has  no  right  to  be  in  possession  of  forged 
notes,  but  he  has  ariffht  to  be  in  possession  of  false 
diamonds.  Again  the  evidence  received  was  of 
offences  against  different  persons.  The  cases  of 
Bex  V.  MiUard  (Rus.  &  Ry.  245),  Beg  v.  Forbes 
(7  C.  A  P.  224)  and  Beg.  v.  Oooke  (8  C.  A  P. 
582)  were  then  referred  to.  However  it  may 
be  with  respect  to  the  admission  of  evidence 
of  the  acts  themselves,  what  was  said  and  done 
bj  the  prisoner  and  the  pawnbrokers  at  the 
time  was  not  receivable.  Evidence  only  of  the 
fact  of  pawnine  and  attempting  to  pawn  false 
jewellery  was  admissible :  (Bex  v.  PhiUips,  1  Lew 
106;  Beg.  v.  Frindge,  33  L.  J.  74,  M.  (J. ;  9  Cox 
C.C.  430.) 


No  counsel  was  instructed  to  argue  for  the 
prosecution. 

Cur.  adv.  vM. 

May  8. — ^The  judgment  of  the  court  was  this 
day  delivered  by  I^rd  Colbridge,  C.J. — ^In  this 
case  the  question  reserved  for  the  court  is,  whether 
the  evidence  mentioned  in  the  case  was  properly 
received  for  the  purpose  of  proving  guilty  know- 
ledge. No  question  is  reserved  as  to  the  weight  of 
that  evidence,  the  judge  who  tried  the  case  not 
entertaining  any  doubt  that  if  the  evidence  was 
properly  received  the  verdict  was  justified.  It 
seems  clear  upon  principle  that  when  the  fact  of 
the  prisoner  having  done  the  thing  charged  is 
proved,  and  the  only  remaining  question  is,  whether, 
at  the  time  he  did  it,  he  had  guilty  knowledge  of 
the  quality  of  his  act,  or  act^  under  a  mistake, 
evidence  of  the  class  received  must  be  admissible. 
It  tends  to  show  that  he  had  been  pursuing  a  course 
of  similar  acts,  and  thereby  it  raises  a  presumption 
that  he  was  not  acting  under  a  mistake.  It  is  not 
conclusive ;  for  a  man  may  be  many  times  under  a 
similar  mistake  or  may  be  many  times  the  dupe  of 
another.  But  it  is  less  likely  he  should  be  so  often 
than  once,  and  every  circumstance  which  shows 
that  he  was  not  under  a  mistake  on  any  one  of 
these  occasions  strengthens  4jhe  presumption  that 
he  was  not  on  the  last.  This  is  amply  Dome  out 
by  authority.  In  the  case  of  Bex  v.  TaUereaU^ 
mentioned  by  Lord  EUenborough  in  Bex  v.  Wylie 
(1 N.  R.  93),  the  question  reserved  by  Chambre,  J., 
was  "Whether  the  prisoner  had  not  furnished 
pregnant  evidence,  and  whether  the  jury,  from  his 
conduct  on  one  occasion  mi^ht  not  infer  his  know- 
ledge on  another."  The  opinion  of  the  judges  was 
that  the  jury  were  at  liberty  to  make  snch  an 
inference,  llie  cases  in  which  this  had  been  acted 
on  are  most  commonly  cases  of  uttering  forged 
documents  or  base  coin,  but  they  are  not  confined 
to  those  cases.  Now,  in  the  present  case  the 
prisoner  was  tried  on  two  charges  of  attempting  on 
the  8th  Jan.  at  Northampton,  to  obtain  money 
from  two  different  pawnbrokers  by  the  fialse 
pretence  that  a  worthless  piece  of  jewellery  con- 
sisted of  real  stones,  and  evidence  that  he,  on  the 
6tJi  Jan.  at  Bedford,  obtained  money  from  another 
pawnbroker  on  the  pledge  of  a  cnain  which  he 
represented  to  be  gold  when  it  in  fact  was  not  gold, 
was  surely  matter  from  which  the  jury  mighc  infer 
that  he  was  pursuing  a  course  of  cheating  pawn* 
brokers  by  knowingly  passing  off  on  them  &dse 
articles  under  the  pretence  that  they  were  genuine ; 
and  that  inference  was  greatly  strengthened  by  the 
fact  that  he  at  that  time  ^ve  a  false  name.  And 
though  the  charge  on  which  he  was  tried  was  for 
attempting  to  pass  off  a  false  ring,  the  inference 
that  he  hi^  a  guilty  knowledse  is  as  legitimate  as 
if  it  had  been  a  second  nJse  chain.  It  was 
objected  that  the  evidence  of  what  took  place  at 
Leicester  was  not  properly  received,  because  the 
duster  ring  which  he  there  attempted  to  pass  was 
not  produ(^  in  court,  and  that  the  evidence  of  two 
witnesses  who  saw  it,  and  swore  to  its  being  false 
was  not  admissible.  No  doubt  if  there  was 
not  admissible  evidence  that  this  ring  was 
false  it  ought  not  to  have  been  left  to  the  jury. 
And  though  the  non-production  of  the  article  may 
afford  ^ound for  observations  more  or  less  weightyi 
according  to  circumstances,  it  only  goes  to  the 
weight  not  to  the  admissibility  of  the  evidence,  and 
no  question  as  to  the  weight  of  this  evidence  is 
now  before  us.    Where  the  question  is  ae  to  the 
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effect  of  a  written  instmment,  the  infitrament  itself 
is  primaiy  evidenoe  of  its  contents,  and  nntil  it  is 
prodnoed,  or  the  non-production  is  excused,  no 
secondary  evidence  can  oe  received.  But  there  is 
DO  case  whatever  decidinff  that  when  the  issue  is 
as  to  the  state  of  a  ohattel,  e.g.^  the  soundness  of  a 
hone  or  the  quality  of  the  bulk  of  goods  sold  by 
sample,  the  production  of  the  chattel  is  primary 
evidenoe  and  no  other  evidence  can  be  given  tiU 
the  chattel  is  produoed  in  court  for  the  inspection 
of  the  jury.  The  law  of  evidence  is  the  same  in 
criminal  and  in  civil  suits.  The  conviction  there- 
fore should  be  affirmed. 

Conviction  affirmed. 


SOUL8  COUBT. 

i^otted  faj  O.  Wblbt  Kzs«  and  8.  H.  8.  Lovthovss,  Etqn., 


Tuesday,  AprU  21, 1874 

AtTOBNET-GkKEBAL  v.  CoCKfiBHOlTDH  LoCAL  BOABD. 

Local  board — Sewage — OutfdU  into  natwral 
stream — Fouling  water — Nuisance — Local  Qo* 
vemment  Ad  Amendment  Ad  1861  (24  &•  25 
Via.  c  61)  s.  4. 

BUI  and  information  filed  to  restrain  the  local  hoard 
of  health  of  a  town  from  using  an  oiUfall  drain 
vnthoiU  their  district,  by  whi^  sewage  was  die* 
€haraed  vnto  a  natural  stream,  until  sv^h  sewage 
ihotUd  he  freed  from  aU  excrementitious  or  oth^r 
foul  or  noxious  matter,  such  as  might  affect  or 
deteriorate  the  purity  and  quality  of  the  water  in 
such  natural,  stream,  or  occasion  a  nuisance  to 
the  inhabitants  of  the  district  represented  by  the 
T^intiffs: 

BiM  dismissed  with  costs,  there  being  no  evidence 
of  nuisance  to  the  plaintiffs,  but  injimction 
gnuUed  on  the  information,  which  was  a  pro^ 
ceeding  by  the  Attomey-Oeneral  to  enforce  the 
terms  of  a  public  Act  of'  Parliament  against  a 
jpiblic  oodyt  and  did  not  require  any  evidence  of 
injury  to  support  it. 

This  was  an  information  and  bill  by  the  Work- 
ington Local  Board,  as  relators  and  plaintiffs, 
against  the  Cockermouth  Local  Board,  to  restrain 
the  defendants  from  using  an  outfall  drain,  situate 
without  their  district  (by  which  the  sewage  matter 
was  discharged  into  the  Biver  Derwent),  until 
such  sewage  should  be  freed  from  all  exorementi- 
tioQs  or  other  foul  or  noxious  matter  such  as 
might  affect  or  deteriorate  the  purity  and  quality 
of  the  water  in  the  Biver  Derwent,  or  occasion  a 
nuisance  to  the  inhabitants  of  the  district  of 
Workington.  The  information  was  filed  to  enforce 
tike  provisions  of  the  4th  section  of  the  Local 
(kvemment  Act  Amendment  Act  1861  (24  &  25 
Vict,  c  61),  which  is  as  follows : 

Looal  boards  may  ezeroise  the  powers  giYen.  by  the 

forty-fifth  aeetion  of  '<  The  PabUc  Health  Act  1848,'^  also 

Tithoot  their  diatriot  for  the  parpoae  of  outfall  or  dia- 

ribntion  of  aewage,  upon  malong  doe  oompeDsation,  to 

»  Mttled  in  the  maimer  provided  in  the  one  handred 

ad  forU.fourth  aection  of  "  The  Pablic  Heath  Act  1848," 

piOTidea  alwaye,  that  nothing  herein  contained  Bhallgive, 

or  be  oonstmed  to  give,  power  to  any  local  board,  to 

oonttroot,  or  nse  any  outfall  dram  or  sewer  for  the 

porpoee  of  conveying  aewage  or  filthy  water  into  any 

latoial  wateroourse  or  stream,  nntQ  snch  sewage,  or 

Slthy  or  refuse  water  be  freed  from  all  exorementitioas  or 

ther  foul  or  noxions  matter,  such  as  would  aifect  or 

leteriotate  the  purity  and  quality  of  the  water  in  such 

or  waterooorsOt 


The  Cockermouth  Local  Board  had,  in  pur« 
suance  of  the  Act,  constructed  certain  sewage 
works  for  the  conveyance  of  the  sewage  of  the 
town,  with  an  outfkU  mto  the  River  Derwent,  at  a 
point  situate  without  their  district.  The  intake  of 
the  Workington  Waterworks  is  situate  on  the  Biver 
Derwent,  about  eight  and  a  half  miles  below  such 
outfall.  From  the  evidence  it  appeared  that  the 
defendants  did  discharge  sewage,  containing  foul 
and  noxious  matter  into  the  river,  but  that  no  trace 
of  sewage  matter  could  be  discovered  in  the  water 
in  the  river  at,  and  for  some  distance  above,  the 
Workington  Waterworks. 

Southgate,  Q.C.,  Speed  and  Parkin,  for  the 
information,  contended  that  it  was  unnecessarv  to 
prove  a  nuisance  where  the  court  was  asked  to 
restrain  an  act  which  had  been  declared  by  the 
Legislature  to  be  illegal  (Attorney  •  (hneral  v. 
Oarford,  Worcester,  and  Wolverhampton  Baikoay 
Company,  2  W.  B.  380),  and  for  the  bill  arguea 
that  there  'was  sufficient  evidence  of  a  nuisance 
for  the  court  to  grant  an  injunction  in  respect  of 
the  private  injury. 

Fry,  Q.C.  and  Davey,  for  the  defendants,  con- 
tended that  the  section  in  the  Act  meant  nothing 
more  than  that  Local  Boards  should  not  be  allowed 
to  commit  a  nuisance,  and  as  the  ii^jnry  was  very 
trifling,  the  information  and  bill  ought  to  oe 
dismissed  with  costs  (Attomey'Oeneral  v.  Oee^ 
L.  Bep.  10  Eq.  131 ;  23  L.  T.  Bep.  N.  S.  299.) 

Sir  G.  Jessbl. — I  must  say  that  I  think  the  Act 
of  Parliament  is  reasonably  plain.  One  must 
recollect  what  the  p)Osition  ni  these  bodies  is. 
The  defendants  are  a  public  body  authorised  by 
Act  of  Parliament  to  construct  works  so  that  they 
shall  not  be  a  nuisance.  Originally  the^  could 
not  make  outfall  works  outside  their  distnct,  but 
now  the  Act  of  Parliament  says  they  may  go 
outside  their  district,  that  is  to  say,  the^  may 
take  people's  lands,  and  do  what  certainly  is  very 
likelv  to  be  not  pleasant  to  the  inhabitauts  of 
another  district  which  is  not  benefited  by  the 
works.  But  there  is  a  proviso,  '*  that  nothing 
herein  contained  shall  give  or  be  construed  to  give 
power  to  any  local  board  to  construct,  or  use  any 
outfall  drain  or  sewer  for  the  purpose  of  conveying 
sewage,  or  filthy  water,  into  any  natural  water 
course  or  stream,  until  such  sewage  ox  filthy  or 
refuse  water  be  freed  from  all  excrementitious  or 
other  foul  or  noxious  matter,  such  as  will  afiect  or 
deteriorate  the  purity  and  quality  of  the  water  in 
such  stream  or  watercourse."  Now  1  do  not 
mean  to  say  that  clause  might  not  by  possibility 
have  been  better  drawn  or  expressed,  but  1  think 
the  meaning  is  prettj  plain,  and  it  means  this — 
**  You  shall  not  send  your  sewage  water  into  a 
natural  stream,  until  you  have  made  it  wholesome 
water ;  until  you  have  got  rid  of  all  the  noxious 
matter  in  it.*^  That  is  the  shprt  effect  of  the 
clause.  Well  now  if  that  is  the  meaning  of  the 
clause,  the  next  point  is,  what  water  is  to  be 
affected  P  You  are  not  to  affect  or  deteriorate  the 
water  in  the  river.  Well,  what  water  P  I  cannot 
accede  to  the  argument  of  the  defendants  that  you 
must  poison  the  whole  river ;  for  a  river  may  be 
hundreds  of  miles  long.  I  do  not  think  that  is 
the  meaning  of  it  at  lul;  I  think  it  must  mean 
what  it  says,  namely,  the  water  in  the  river  where 
the  outfall  is — if  you  at  that  point  pollute  the 
water,  you  shall  not  enjoy  the  privilege  given  to 
you  by  this  Act  of  Parliament  of  making  an  out* 
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fall  outside  yonr  district — ^it  is  a  privilege,  and  it 
is  a  privilege  given  on  those  terms. 

Now  the  next  question  is  a  question  of  fact,  and 
there  really  is  no  contest  upon  it.  There  are  several 
witnesses  on  behalf  of  the  informant,  who  say  that 
at  various  times,  fifteen  times  in  idl,  wiUiin  a 
oomparativelj  short  period,  within  about  a  year, 
they  have  gone  and  seen  the  sewage  finJl  directly 
into  the  river,  without  passing  through  the  tanks 
at  all,  but  again  when  it  does  pass  through  the 
tanks,  no  witness  on  the  part  of  the  defendants 
will  say  the  water  is  pure.  One  witness  says  so 
with  certain  very  remarkable  qualifications,  and 
BO  does  the  defendant's  answer,  but  still  with 
the  same  sort  of  remarkable  qualification  such  as 
"  practically,"  or  some  word  of  that  kind,  or  some 
qualification  or  other.  Nobody  says  it  does  not 
deteriorate  the  quality  of  the  water  at  that  place 
I  suppose  nobody  could  say  so ;  however,  nobod) 
does  say  so,  and  there  is  really  no  contest  about 
the  matter.  The  defendants,  for  instance,  in  the 
answer,  sa^r  that  when  it  reaches  the  said  river,  it 
is  substantially  &ee  from  all  excrementitious  and 
other  foul  or  noxious  matter,  or  at  any  rate  has  no 
injurious  efiPect  whatever  on  the  river.  They  do 
not  Bay  it  is  free,  but  they  use  the  word  "  sub- 
stantimly,"  or  the  words  '*  at  any  rate,"  and  again 
they  say,  "  there  is  no  perceptible  deterioration  in 
the  punly  or  quality  of  the  water  600  yards  below 
the  point  where  the  said  outfall  sewer  empties  itself 
into  the  said  river."  There  agam  admitting  that 
it  does  so  above  the  point ;  then  they  say  in  another 
place  "  it  is  comparatively  free  from  excremen- 
titioos  matter  and  filth."  In  fact  they  cannot 
either  in  the  answer  or  in  the  evidence  put  it 
higher  than  that,  not  that  it  is  free  from  filth,  but 
that  there  is  a  good  deal  taken  out  of  it,  and  I  have 
no  doubt  that  that  is  about  the  truth  of  the  matter, 
and  that  when  it  flows  from  the  tanks  a  good  deal 
of  solid  matter  is  taken  out  by  subsidence  or  other- 
wise, uid  that  when  it  does  not  flow  through  the 
tanks  it  is  in  its  natural  state,  and  is  very  bad 
indeed.  In  that  state  of  the  case  I  am  of  opinion 
that  they  have  infringed  on  the  terms  of  the  Act 
of  Parliament,  and  that  if  they  take  the  privilege 
at  all  they  can  only  take  it  subject  to  such  terms 
as  are  imposed  by  the  Act  of  Parliament.  Then 
this  is  an  information  by  the  Attorney-General  to 
enforce  the  terms  of  the  public  Act  of  Parliament 
against  a  j)ublic  body.  Now  if  I  understand  the 
law  upon  the  subject  it  is  not  necessary  for  the 
Attorney-General  to  show  any  injury  at  all.  It  is 
the  Legislature  that  is  of  opinion  that  certain  acts 
will  produce  injury.  The  case  I  have  already 
referred  to  of  the  Attomey-Oeneral  v.  The  Oxford, 
Worcester  cund  Wolverhanvpton  Railway  («up.)  is 
a  case  in  point,  in  which  the  Attorney-General 
would  not  even  answer  the  affidavits  of  the 
defendants,  to  show  there  was  no  injury  caused  by 
the  proceeding  they  were  adopting.  The  Legis- 
lature is  of  opmion  that  it  is  desirable  to  preserve 
our  natural  streams  in  their  present  state,  so  far 
as  purity  is  concerned  at  least,  subject  of  coarse 
to  further  improvement ;  they  are  not  to  be  further 
injured,  and  it  therefore  has  said  that  you  shall 
not  injure  them  at  all.  The  court  must  assume 
that  the  injury— -that  is  the  deterioration  of  the 
water — is  an  injuiy  which  is  not  prohibited  by  the 
Legislature  for  no  good  cause,  but  for  a  sensible 
reason.  Again,  if  I  look  at  the  evidence  in  the 
case  I  can  see  very  good  reasons  for  it.  We  had 
the  evidence  of  scientific  men  to  this  effect,  that 


there  is  always  a  probability  of  danger  when 
injurious  matter  is  thrown  into  the  stream,  because 
people  may  drink  of  that  stream,  and  if  any  epi- 
demic disease  is  prevalent  in  a  town  from  which 
the  sewage  matter  proceeds  that  disease  may  be 
communicated  to  the  inhabitants  of  another  town 
owin^  to  the  water.  Well  that  alone  would  be 
sufficient  justification  for  the  Le^lature,  if  it 
entertained  that  opinion,  in  inserting  this  enact- 
ment in  the  Act  oi  Parliament.  Now  that  being 
so,  I  think  I  am  bound  to  ffrant  an  injunction  in 
the  terms  I  have  mentioned  as  regards  the  infor- 
mation. The  bill  stands  upon  a  totally  different 
footing.  The  bill  is  a  bill  by  the  Local  Board  of 
Workmgton,  alleging  nuisance  committed  by  the 
defendants.  Now  I  must  say  I  cannot  find  any 
evidence  of  nuisance  caused  by  the  defendants' 
acts.  The  sewage  is  thrown  into  the  river  in 
comparatively  small  quantities,  at  a  distance  of 
eight  or  nine  miles  from  the  town  of  Workington. 
The  water  has  been  carefully  analysed  at  the 
intake  at  Workington,  and  you  cannot  discover  in 
it  any  trace  of  the  sewage.  That  is  to  say  firom 
some  cause  or  other,  vtmit  which  was  polluted 
water  at  or  near  the  outfall,  has  ceasea  to  be 
polluted  water  by  the  time  it  arrives  at  Work- 
ington. At  least,  that  I  take  to  be  the  effect  of 
the  evidence,  and  if  the  plaintiff  board  can  only 
sue  on  the  ground  of  nuisance,  and  they  cannot 
prove  nuisance,  it  follows  that  their  bill  must  be 
dismissed,  which  is  the  order  I  am  about  to  make. 
The  only  ouestion  is  one  of  costs.  They  are  both 
public  boaies;  and  I  cannot  see  why  I  should 
make  the  Gockermouth  people  pay  costs  incurred 
wrongly  by  the  Workingfton  people  or  vice  versa, 
I  think  the  right  course  thereiore  is  to  dismiss 
the  bill  with  costs,  and  to  grant  the  injunction  on 
the  information  also  with  costs,  letting  the  taxing 
master  set-off  one  against  the  other,  a  course 
which  in  these  cases  has  the  effect  of  giving  the 
bulk  of  the  costs. really  to  the  person  who  obtains 
the  decree.  The  defendants  wul  be  restrained  by 
injunction  from  conveying  sewM^e  or  filthy  wat^ 
by  means  of  their  outfall  drain  or  sewer  out  of 
their  district,  until  such  sewage  or  filthy  water 
shall  have  been  freed  from  all  excrementitious,  or 
other  foul  or  noxious  matter,  such  as  may  affect 
or  deteriorate  the  purity  and  quality  of  the  water 
in  the  Biver  Derwent. 

Solicitors :  Wood  and  TinMer,  BUchoff,  Bompae 
and  Bischoff. 


V.C.  BACOV'8    OOVBT. 

Beported  by  the  Hon.  Bobxrt  Butlxb  ftod  F.  Oovlb, 
Ecq.,  BuTi«ten4t>Law. 

Wedneeday,  Jwne  3, 1874 
Matob,  &c.,  or  Halifax  v.  The  Local  Boabjd  or 

SOOTHILL  UpfEB. 

Private  Act — Obligation  to  eeU  waier  to  a  tofmMhip 
— Sale  by  the  township  of  water  eomptiUorHy  oe* 
quired — Demurrer. 

A  corporation  obtained  'pa/rlioAnentary  power  to 
collect  all  the  water  from  the  gathering  grounds 
of  a  district,  but  were  bound  to  supphj  to  ^ 
township  of  T,  not  less  than  25,000  acSlons,  or 
more  than  75,000  oaUons  of  water  per  aay,  <U  the 
price  of  6d.  per  1000  gaUons,  and  the  amount  to 
be  supplied  oeiween  the  maaimum  and  minimum 
li/mUs  was  to  be  at  the  option  of  the  purchaser : 

Held,  on  demurrer,  thai  the  township  of  T.  might 
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mforee  ihe  twpply  of  more  than  25,000  gaUona  per 

day  for  the  purpoee  of  selling  part  of  U  at  a  profit 

to  a  neighhowring  township, 
DnnnuLES.  By  the  Halifax  GorporatLon  Water- 
works and  Improyement  Act  I808,  the  plaintiffs 
floagfat  power  to  make  and  maintain  certain  reser- 
Toirs  and  other  waterworks,  and  to  appropriate  for 
(he  purpose  thereof  all  rivers,  springs,  streams, 
and  waters  found  in  or  under  certain  lands  forming 
part  of  the  Savile  estate,  of  which  the  defendant, 
Heuy  Savile,  was  the  tenant  for  life.  The  plain- 
tiib  did  not,  by  their  application  to  Parliament, 
propose  to  make  any  provision  for  the  supply  of 
water  to  the  townships  of  Mirfield,  Soothill  Upper, 
and  Thomhill,  which  were  also  part  of  the  Savile 
estate,  but  situate .  beyond  the  ordinary  water 
sapply  limits  of  the  corporation. 

Under  these  circumstances  the  defendant  Savile 
opposed  the  passage  of  the  plaintiffs'  Bill,  but  the 
mtimate  result  was,  that  his  opposition  was  with- 
drawn to  that  Bill,  and  a  clause  was  inserted  in  the 
Halifax  Water  and  Qas  Extension  Act  1870,  which 
80  far  as  material  was  as  follows : 

IL  With  respeot  to  a  supply  of  water  to  the  estates  of 
Heniy  Savile,  Esq.,  in  the  townships  of  Mirfield.  Thorn- 
bill,  and  Soothill,  in  this  seotion  referred  to  as  the  three 
tovBihips,  the  following  provisions  shall  have  effect, 
namely: 

(.Snb-aeet.  2  provided  that  the  defendant  Savile  shoald 
giro  notioe  to  the  corporation  of  his  desire  that  a  supply 
of  water  should  be  given  under  thia  section.] 

(6)  When  a  meter  has  been  fixed  and  a  main  and  other 
wplianoes  have  been  laid  in  connection  therewith  into 
toe  three  townships,  or  any  of  them,  either  by  the  cor- 
poration or  otherwise,  the  corporation  shall  commence 
tad  (onJees  prevented  by  frost,  or  accident,  or  other 
reaflonable  cause)  shall  thenceforth  for  ever  continne 
iseh  supply  of  water  as  hereinafter  mentioned  (that  is  to 
nj),  the  corporation  shall  be  bound  to  deliver  into  the 
aeter,  and  the  purchaser  to  take  quantities  of  water,  not 
Ian  or  more  than  the  following,  namely : 

(A)  Until  the  corporation  commence  taking  water 
from  any  reservoir  authorised  by  the  Act  of  Parliament 
of  1868,  not  less  than  25,000  gallons,  or  more  than  75,000 
giUons  a  day. 

(7)  Within  the  minimum  and  the  maximum  limits  .  .  . 
the  actual  daily  quantity  to  be  nupplied  shall  be  at  the 
option  of  the  purchaser,  to  be  exercised  by  notioe  in 
eriiiiij^  .  .  . 

(8)  The  price  of  water  supplied  under  this  seotion 
ihsU  be  6d.  pta  1000  gallons  passed  through  the  meter 
(axdnsive  of  interest  uid  expenses  as  aforesaid). 

Ail  agreement  was  on  the  3rd  July  1871,  entered 
into  between  the  plaintiffs  of  the  first  part,  the 
defendant  Savile  of  the  second  part,  the  defendants 
the  Local  Bocurd  of  Soothill  Upper  of  the  third 
part,  and  the  Local  Board  of  Thomhill  of  the 
fourth  port,  whereby  it  was  agreed,  inter  cdioj  as 
follows : 


GbnaeS.  The  said  local  boards  shall  .  .  .  have  the 
sae  of  all  the  water  to  be  supplied  by  the  Corporation  of 
HsK&uc  under  the  said  recited  Acts  in  the  proportions 
following,  namely: — Three-fifth  parts  of  such  water 
^  be  had  and  taken  by  the  said  Local  Board  of  Soot- 
■ill  Upper,  and  the  remaining  two-fifth  parts  of  such 
vstflr  shall  be  had  and  taken  by  the  said  Local  Board  of 
Thomhill. 

The  bill  waa  filed  on  the  20th  May  1874,  by  the 
corporation,  against  the  Local  Board  of  Soothill 
Upper  and  Savile,  stating  that  the  defendants,  the 
local  board,  had  entered  into  an  agreement  with 
the  l4>cal  Board  for  the  District  of  Uorbury  (which 
VM  a  district  not  lying  within  the  three  townships 
of  Mirfield,  Thornhill,  and  Soothill,  or  any  of 
tlidm),  to  supply  them  with  a  large  quantity  of  the 
water  which  the  plaintiffs  were  bound  to  supply  to 
the  defendant  local  board,  under  the  agreement  of 


the  drd  July  1871  and  seot.  11  of  the  Act,  and 
such  water  ^as  to  be  sold  to  the  Horbury  Looal 
Board  at  the  price  of  lid.  per  lOOO  gallons,  thus 
giving  to  the  defendant  local  board  a  profit  of  bd. 
per  1000  gallons. 

The  bill  stated  that  the  result  of  the  working  of 
the  Local  Acts  had  proved  that  the  price  of  6(2 
per  thousand  gallons,  being  the  price  at  which  the 

Slaintiffs  were  bound  to  supply  water  to  the  defen- 
ants,  was  not  remunerative,  and  that  in  fact  they 
could  not  supply  it  except  at  a  pecuniary  loos ; 
that  a  water  supply  of  45,000  gallons  a  day  (being 
three-fifths  of  the  maximum  quantity  of  75,000 
which  the  plaintiffs  could  be  called  upon  to  supply 
under  the  11th  section  of  the  Act,  and  to  which 
three-fifths  the  defendant  local  board  claimed  to 
be  entitled  under  the  agreement  of  the  3rd  July 
1871),  was  in  excess  of  the  requirements  of  the 
defendant  local  board. 

The  plaintiffs  charged  that  the  defendant  local 
board  were  not  entitl^  to  call  upon  them  to  supply 
them  with  any  water  in  excess  of  the  legitimate 
wants  and  requirements  of  their  own  district  of 
Soothill  Upper,  and  that  having  regard  to  the 
origin  and  nature  of  the  arrangement  made  with 
the  defendant  Savile,  and  the  terms  of  the  11th 
section  of  the  Act,  it  was  inequitable,  and  contrary 
to  the  intent  and  meaning  of  the  parties  and  of 
the  said  section,  that  thev  should  be  called  upon  to 
supply  water  to  the  defendant  local  board  at  a 
pecuniary  loss  to  themselves. 
•  The  bill  prayed  a  declaration  that,  according  to 
the  construction  of  the  several  Acts  and  instru- 
ments, and  the  intent  and  meanine  of  the  parties, 
the  plaintiffs  could  not  be  requir^  to  supply  the 
defendant  local  board  with  water  for  the  purpose 
of  enabling  them  to  resell  it  to  any  person  or  local 
authority  not  within  any  of  the  three  townships, 
but  only  with  such  water  as  being  within  the 
maximum  and  minimum  limits  defined  by  the  11th 
section  of  the  Act  of  1870,  should  be  needed  for 
legitimate  consumption  within  the  township  of 
Soothill  Upper,  and  for  an  injunction  against  the 
defendant  local  board,  restraining  them  irom  re- 
quiring such  supply. 
The  defendant  local  board  demurred. 

Jackson,  Q.O.  and  Ince,  for  the  demurrer. — 
There  is  no  word  in  the  Act  suggesting  any  limi- 
tation as  to  the  purposes  for  which  the  water  is  to 
be  used,  and  the  purchasers  are  bound  to  take  a 
certain  quantity,  whether  they  require  it  or  not. 
Clause  8  of  the  agreement  of  the  3rd  July  1871, 
provides  that  the  local  board  "  shall  have  the  use 
of  all  the  water  to  be  supplied  by  the  corporation," 
which  is  equivalent  to  giving  them  the  absolute 
property  in  the  water. 

Kay,  Q.C.  and  W,  Barber,  for  the  bill.— The 
only  object  of  the  Act  is  to  enable  the  defendant 
Savile  and  other  persons,  within  the  several  town- 
ships, to  take  a  portion  of  the  water  collected  by 
the  plaintiffs.  The  Horbury  district,  to  which  the 
water  is  now  being  sold  at  a  profit  by  the  defen- 
dant local  board,  is  not  within  those  districts. 
Having  the  '*  use  of  the  water  "  cannot  mean  sell- 
ing it  to  other  persons.  A  railway  company  is  not 
allowed  to  exercise  its  powers  of  compulsory  pur- 
chase in  order  to  sell  the  land  so  acquired.  They 
cited : 

Wood  V.  Epsom  cmd  Leatherhead  Railway  Company, 
8  0.  B.,  N.  S.,  731 ; 

Vale  V.  VockermoiUhf  ^e.,  Railway  Company,  13 
W.B.1016; 
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Webh  y.  Manchester  and  Leeds  Railway  Company,  4 

My.  &  Cr.  116 ; 
Flower  v.  London  and  Brighton  Railway  Company  ^ 

12  L.  T.  Bep.  N.  S.  10 ;  2  Dr.  &  Sm.  830. 

Jackson,  Q.G.  was  not  called  npon  to  reply. 

The  Yice-Ghahcellob  said  that  the  provisions 
of  the  Act  were  partly  beneficial  to  the  corpora- 
tion, and  in  part  onerous.  The  corporation  were 
bound  to  deliver  a  certain  quantity  of  water,  and 
the  purchasers  were  bound  to  take  a  certain 
quantity.  It  was  said  that  the  defendants  were 
about  to  make  an  unfair  use  of  the  water,  but  there 
was  nothing  in  the  Act  to  restrict  them  from  sell- 
ing that  which  they  were  compelled  to  buy  and 
did  not  want.  What  was  to  become  of  it  other- 
wise? Must  they  waste  itP  It  had  been  said 
that  this  was  like  the  case  of  a  railway  company 
putting  into  force  its  compulsory  pjowers  of  pur- 
chase in  order  to  sell  the  land  acquired ;  but  had 
it  ever  been  held  that  a  railway  company,  having 
occasioD  to  use  a  part  of  a  property,  and  being 
compelled  to  buy  the  whole,  could  not  sell  so  much 
as  it  did  not  require  P  There  was  no  equity  on 
the  plaintiffs'  part  to  call  for  the  interference  of  the 
court,  and  the  demurrer  must  be  allowed. 

Plaintiffs'  solicitors,  WiJUamson,  Hill,  and  Co. 

Defendants'  solicitors,   Edwards,  Ta/ylor,   and 
Jaques,  for  Sckolefield  and  Taylor,  Batley. 


COUBT  OF  QUEEH'8  BENCH, 

Reported  by  J.  Shobtt  and  M.  W.  HgKxllab,  Eeqrt., 

Barritters-at-Law. 

Saturday,  June  6,  1874. 

Beg.  V,  Sandfobd. 

Justices*  jurisdiction  —  Small    tithes  —  Custom  — 
Claim  of  right— Mere  assertion  of  defendant's 
attorney— 7  if  8  Will,  3,  c.  6. 
Defenda/nt,  a  householder,  was  summov^d  before 
justices  under  1  3f%  WxH.  3,  c.  6,  for  non-pay- 
ment  to  the  rector  of  the  parish  of  dominicals,  a 
tax  in  lieu  of  tithes  in  respect  of  dwellings  erected 
on  land  formerly  suhject  to  tithes.    Evidence  of 
custom  in  the  parish  to  pay  these  dominicals  was 
adduced  before  the  Justices,  and  tlie  attorney  who 
appeared  for  the  defenda/nt  objected  in  writing 
"  to  the  jurisdiction  of  the  magistrates,  on  the 
ground  that  the  defendant  had  a  bond  fide  objec* 
tion  to  the  validity  of  the  payment,  which  being 
due  by  custom  they  could  not  try."      The  justices 
stated  that  they  thought  tlie  custom  was  esUMished, 
and  made  an  order  on  defendant  for  payment  of 
the  claim  with  costs. 
Held,  upon  certiorari  to  quash  this  order,  that, 
although  a  claim  of  right  m>ay  oust  the  jurisdic- 
tion of  justices  wider  this    statvie,   this  mere 
assertion  by  the  aitomey  did  not  sufficently  estab- 
lieh  a  bona  fide  objection  on  the  defendants  part. 
A  BULE  nisi  had  been   obtained   by   defendant 
calling   upon   the   prosecutor,    the    Bev.    J.  B. 
Strother,  Bector  of  St.  Mary  Steps,  Exeter,  to 
show  cause  why  an  order  of  two  justices  of  the 
City  of  Exeter  ordering  the  defendsuit  to  pay  to 
the  prosecutor  the  sum  of  9^.  4c2.  as  the  value  of 
certain  offerings,  oblations,  and  obventions  in  the 
said  order  mentioned,  and  also  the  sum  of  Is.  6(2. 
for  the  costs  and  charges  of  the  prosecutor,  should 
not  be  quashed. 

It  appeared  from  the  affidavits  of  the  defen- 
dant, and  his  attorney  who  represented  him  before 
the  justices,  that   the  offerings  for   which   the 


defendant  was  summoned  were  generally  known 
in  Exeter  as  "  Dominicals,"  and  were  alleged  to 
be  due  by  custom  to  the  reotor  from  the  house- 
holders in  each  parish  of  that  city.  They  were 
payments  in  the  nature  of  or  in  lien  of  tithes  in 
respect  of  dwellings  erected  on  land  which  had 
formerly  been  subject  to  tithe. 

The  evidence  of  the  custom  adduced  before  the 
justices  on  behalf  of  the  rector  was  proof  bv  the 
I  collector  that  such  payments  had  been  made  for 
twenty  years,  and  that  defendant  himself  had  on 
previous  occasions  paid  the  claims  made  upon 
him. 

Defendant's  attorney  stated  in  his  affidavit  that 
at  the  end  of  the  oomplamant's  case,  "  I,  on  behalf 
of  the  said  Henry  Sandford,  submitted  to  the 
justices  that  the  claim  of  the  complainant  to  such 
moneys  or  payments  was  professedly  based 
entirely  on  custom,  that  the  said  Henry  Sandford 
objected  to  the  right  and  title  of  the  complainant 
to  any  such  moneys  or  payments,  and  denied  the 
existence  or  legality  of  any  such  custom,  and 
further  submitted  that  the  said  justices  had  no 
jurisdiction  to  try  the  right  of  the  complainant  to 
such  moneys  or  payments  or  the  validity  of  such 
alleged  custom,  and  I  cited  the  case  of  Beg,  v. 
Kidd  (Law  Journal  Notes  of  Cases  for  1866,  p.  31) ; 
and  I  also  submitted  that,  supposing  the  justices 
had  jarisdiction  to  try  a  (question  of  custom,  the 
evidence  produced  was  quite  insufficient  to  sup- 
port such  a  custom  as  alleged,  but  on  the 
S round  of  want  of  jurisdiction  in  the  justices  I 
eclined  to  go  any  further  into  the  case.  The 
attorney  for  the  complainant  then  contended 
that  the  payment  claimed  was  in  the  nature  of 
small  tithes ;  that  the  justices  had  jurisdiction  to 
adjudicate  on  the  matter  by  virtue  of  the  statute 
7  &  8  Will.  3,  c.  6 ;  and  that  as  to  the  custom,  the 
defendant  had  admitted  its  existence  by  part  pay- 
ment :  and  I,  on  behalf  of  the  said  Henry  Sandford, 
contended  to  the  contrary  of  each  of  these,  and 
again  objected  to  the  jurisdiction  of  the  justices  to 
try  and  such  aJleged  custom.  The  said  justices 
consulted  tiOgether,  and  the  chairman,  the  said 
John  Trehane,  Esq.,  then  stated  that  they  should 
adjudicate  that  they  thought  the  custom  was  esta- 
blished, and  that  an  order  would  be  made  on 
defendant  to  pay  the  money  with  costs.  I  then 
handed  into  the  said  justices  a  note  in  writing,  of 
which  the  following  is  a  true  copy : 

Henry  Sandford. 
A  complaint  having  been  heard  before  the  joatioes  for 
he  City  of  Exeter  against  Henry  Sandford,  who  was 
nmmoned  for  paTment  of    offerings   and    oblations 
amonntiiig  to  9s.  id.,  dne  to  the  Bev.  Jamee  Baxter 
Strother.  as  rector  ox  the  pariah  of  St.  Bfary   Steps, 
Exeter,  Mr.  J.  W.  Petberiok  appeared  as  attorney,  uid 
objected  to  the  jarisdiction  of  the  magistrates  on  the 
ground  that  he  had  a  bona  fide  objection  to  the  Talidit^ 
of  the  payment  which,  being  due  by  cnstom,  they  could 
not  try.  John  W.  Pxthxrick. 

Dated  28th  Kay  1873. 

The  defendant,  in  his  affidavit,  admitted  he  was 
a  resident  householder  in  the  said  parish,  and  had 
made  some  partial  payments  of  claims  for  Domini* 
cals;  but  he  said,  "I  made  such  payments  in 
entire  ignorance  as  to  the  legality  or  otherwise  of 
the  claims  then  made  by  the  rector's  collector.  I 
am  now  advised  that  the  claim  cannot  be  supported 
at  law,  and  I  deny  and  intend  to  dispute  the  right 
of  the  rector  to  recover  from  me  any  such  pay* 
ment  as  that  now  claimed  by  him." 

The  Hector,  the  Collector  of  Dominicals,  and  the 
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Clerk  to  the  Jastices^  made  affidavits  of  cause 
acainst  the  rale,  in  which  they  described  the 
aUeged  custom  and  the  eyidefice  of  its  existence. 

The  attorney  who  appeared  before  the  justices 
on  behalf  of    the  rector,   thus  described  in  his 
affidavit  what  took  place  at  the  hearing  of  the 
summons :  "  In  opening  the  complainant's  case  I 
Bpoke  in  apolog^r  of  the  course  aaop*'ed  by  him  in 
seeking  professional  assistance,  which  after  the 
nnmberless   cases   in    which    in  past  years  the 
justices  had  granted  summonses  against  persons 
for  nonpayment  of  dominicals,  and  had  heard  and 
adjadicated  upon  such  summonses  must  seem  to  the 
Bench  to  be  very  unnecessaxr,  and  I  explained  that, 
in  consequence  of  what  had  then  lately  appeared 
from  time  to  time  in  one  of  the  newspapers  pub- 
lished in  the  city  in  reference  to  this  particular 
case  and  the  complainant's  conduct  in  regard  to  it, 
he  (the  complainant)  had  thought  it  desirable  to 
be  represented  by  an  attorney  on  the  hearing,  in 
order  that  the  real  facts  of  the  case  might  be  the 
better  elicited  for  the  information  of  the  justices, 
and  through  them  of  the  public ;  that  he  had  no 
desire  to  act  harshly;  that  as  trustee  of  future 
rectors  of  the  parish  ne  was  bound  to  maintain  this 
claim.    I  then  stated  that  the  payment  of  4«.  8(2.  a 
year  claimed  by  the  complainant  as  such  rector,  and 
which  was  described  in  the  summons  by  the  terms 
'offerings,  oblations,  and  obventions,'  were  more 
commonly  called  and  known  in  Exeter  by  the  term 
dominicals,  which  dominicals,    as  I  understood, 
were  payments  in  the  nature  of  tithes,  in  respect 
of  houses   built  upon  land  originally  subject  to 
tithe,  which  yiew  was  supported  by  the  fact  that 
in  some  of  the  parishes  in  the  city  both  tithes  and 
dominicals  were  payable,  but  in  no  instance  that  I 
was  aware  of  was  the  same  property  subject  to 
both.    That  the  payment  of  such  dominicals  was 
claimed  by  custom  which  was  not  peculiar  to  the 
complainant's  parish,  but  was  general  throughout 
the  city,  and  1  reminded  the  justices  that  it  was 
something  more  than  mere  custom,  for  it  was  a 
custom  affirmed  by  a  verdict  in  an  action  tried  at 
the  assizes  held  in  that  Guildhall  upwards  of  350 
years  a^o,  and  I  cited  the  case  in  the  year  1515,  men- 
tioned m  Izacke's  Memorials  of  Exeter,  edition  of 
the  year  1724,  p.  108,  of  which  case  I  found  that  the 
said  justices  and  their  clerk  were  already  well 
aware,  for  the  clerk  immediately  produced  a  copy 
of  the  book,  and  pointed  out  the  passage  referring 
to  that  case.    And  I  called  as  witnesses  in  support 
of  the  summons  the  complainant  himself,  and  his 
collector,  Mr.  Henry  Pitts  Taylor,  the  former  of 
whom  spoke  to  the  facts  of  the  case,  and  the  latter 
spoke  to  the  custom  for  twenty  years  past  and 
upwards.    In  cross-examination,  the  said  H.  P.  Tay- 
lor stated  to  the  effect  that  although  in  former  years 
the  defendant  had  only  made  a  few  small  payments 
on  account  of  the  dominicals  due  from  him,  no 
steps  had  been  taken  for  the  recovery  of  the  ba- 
lances,   as    the  rector  had   deemed  him   unable 
through  pcryerty  to  pay  more  than  he  had  done, 
bat  iSat  ne  believed  the  defendant's  circumstances 
were  now  altered,  and  that  at  the  present  time 
he  was  in  a  position  to  pay  the  amount.    The 
defendant's   attomej]  then  stated  that  his  client 
disputed  the  complainant's  right  to  tho  said  pay- 
ment, and  denied  the  legality  or  validity  of  the 
■aid  costom ;  and  he  claimed  that  the  consequence 
of  such  his  dispute  and  denial  was  to  deprive  the 
said  justices  of  jurisdiction  to  hear  and  adjudicate 
upon  the  said  complaint,  and  he  cited  the  case 
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of  Beg.  y.  Kidd  (as  mentioned  in  his  said  affi- 
davit) in  support  of  his  contention.    In  reply, 

1  referred  again  to  the  verdict  given  in  the  year 
1515,  and  argued  that  the  custom  was  too  well 
established  and  too  well  known  to  be  disputed, 
and  I  referred  to  the  fact  of  the  repeated  con- 
victions by  that  Bench  of  defaulters  upon  complaint 
of  non-payment  of  dominicals,  and  urged  that  this 
case  differed  from  that  of  Beg  v.  Kidd,  and  that 
the  defendant's  attorney  had  shown  no  ground  for 
depriving  the  justices  of  the  jurisdiction  con- 
ferred on  them  by  the  Act.  7  £  8  Will.  3,  c.  6 
(before  referred  to),  which  Act  I  produced  and 
quoted,  and  lastly  I  drew  attention  to  the  fact 
that  the  defendant  had  admitted  the  claim  by 
making  payments  on  account.  The  said  justices, 
after  a  brief  consultation,  stated  that  the  cus- 
tom was  well  known  and  established  in  Exeter, 
and  that  they  held  that  they  had  jurisdic- 
tion, and  that  an  order  would  accordingly  be 
made  upon  the  said  Henry  Sandford  for  payment 
of  the  amount  claimed  and  the  expenses:  the 
chairman,  the  said  John  Trehane,  remarking  to 
the  effect  that  there  was  no  doubt  of  the  custom. 
He  had  himself  been  summoned  many  years  ago 
for  dominicals,  to  the  payment  of  which  he  ob- 
jected, but  he  had  been  obliged  to  pay  them." 

Lopes,  Q.O.  and  Sydney  Mastings  showed  cause 
against  the  rule  for  certiorari, — The  statute  7  &  8 
Will.  3,  c.  6,  which  is  made  permanent  and 
extended  by  10  &  11  Will.  3,  c.  15,  and  3  <Sb  4  Anne, 
c.  18,  provides  "  for  the  mere  easy  and  effectual 
recovery  of  small  tithes  and  the  value  of  them, 
where  the  same  shall  be  unduly  subtracted  and 
detained,  where  the  same  do  not  amount  to  above 
the  yearly  value  of  40s,  from  any  one  person ; " 
and  enacts,  sect.  1,  "That  all  and  every  person 
and  persons  shall  henceforth  well  and  truly  s'^t 
out  and  pay  all  and  singrular  the  tithes  commonly 
called  small  tithes,  and  compositions  and  agree- 
ments for  the  same,  with  all  offerings,  oblations, 
and  obventions,  to  the  several  rectors,  vicars,  and 
other  persons  to  whom  thej  are  or  shall  be  due  in 
their  several  parishes  within  this  kingdom  of 
England,  dominion  of  Wales,  and  town  of  Berwick- 
upon-Tweed,  according  to  the  rights,  customs,  and 
prescriptions  commonly  used  within  the  said 
parishes  respectively,  and  if  any  person  or  persons 
shall  hereafter  substract  or  witndraw  or  any  ways 
fail  in  the  true  payment  of  such  small  tithes, 
offerings,  oblations,  obventions,  or  compositions  as 
aforesaid,  by  the  space  of  twenty -one  days  at  most 
after  demand  thereof,  then  it  shall  and  may  bo 
lawful  for  the  person  or  persons  to  whom  the  same 
shall  be  due  to  make  his  or  their  complain^i  in 
writing  unto  two  or  more  of  His  Majesty's  justices 
of  the  peace  within  that  county,  riding,  city,  town 
corporate,  place,  or  division  where  the  same  shall 
prow  due,  neither  of  which  justices  of  the  peace 
IS  to  be  patron  of  the  church  or  chapel  whence 
the  said  tithes  do  or  shall  arise,  nor  any  ways 
interested  in  such  tithes,  offerings,  oblatiouii, 
obventions  or  compositions  aforesaid."    By  sect. 

2  it  is  *^  further  enacted  by  the  authority 
aforesaid,  that  if  hereafler  any  suit  or  complaint 
shall  be  brought  to  two  or  more  justices  of  the 
peace  as  aforesaid,  concerning  small  tithes,  offerings, 
oblations,  obventions,  or  compositions  as  afore- 
said, the  said  justices  are  hereoy  authorised  and 
reauirod  to  summon  in  writing  under  their  hands 
and  seals,  by  reasonable  warning,  every  such  person 
or  persons  against  whom  any  complaint  shall  be 
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made  as  aforesaid,  and  after  his  or  their  appearance, 
or  upon  default  of  their  appearance,  the  said  warn- 
ing or  summons  heing  proved  before  them  upim 
oath,  the  said  justices  of  peace,  or  any  two  or  more 
of  them,  shall  proceed  to  hear  and  determine  the 
said  complaint,  and  upon  the  proofs,  evidences, 
and  testimonies  produced  before  them,  shall  in 
writing  under  their  hands  and  seals  adjudge  the 
case,  and  give  such  reasonable  allowance  and  com- 
pensation ibr  such  tithes,  oblations,  and  composi- 
tions BO  Bubstracted  or  withheld  as  they  shall 
judge  to  be  just  and  reasonable,  and  also 
such  costs  and  charges  not  exceeding  108.,  as 
upon  the  merits  of  the  cause  shaJl  appear  just." 
By  sect.  3,  on  reftisal  to  pay  in  ten  days  after 
notice,  constables  may  distrain.  By  sect.  6,  the 
complaint  is  to  be  made  within  two  years.  By 
sect.  7,  persons  aggrieved  may  appeal  to  the 
quarter  sessions.  And  by  sect,  o,  there  is  a  parti- 
cular provision  for  cases  of  tithe,  which  is  suffi- 
cient of  itself  to  show  that  this  rule  should  be 
discharged :  "  Where  any  person  or  persons  com- 
plained of  for  substractmg  or  withholding  any 
small  tithes  or  other  duties  aforesaid  shall  before 
the  justices  of  the  peace  to  whom  such  complaint 
is  made,  insist  upon  any  prescription,  composi- 
tion, or  modtu  decimandi,  agreement  or  tithe 
whereby  he,  or  she,  is  or  ought  to  be  freed  from 
payment  of  the  said  tithes  or  other  dues  in  ques- 
tion, and  deliver  the  same  in  writing  to  the  said 
justices  of  the  peace,  subscribed  by  him  or  her, 
and  shall  then  give  to  the  party  complaining 
reasonable  and  sufficient  security  to  the  satisfac- 
tion of  the  said  justices,  to  pay  all  such  costs 
and  damages  as  upon  a  trial  at  law  to  be  had  for 
that  purpose  in  any  of  His  Majesty's  courts, 
having  cognisance  of  that  matter,  shall  be  given 
against  him,  her,  or  them,  in  case  the  said  pre- 
scription, composition,  or  modus  deeimandi,  snail 
not  upon  the  said  trial  be  allowed ;  and  in  that 
case  the  said  iustices  of  the  peace  shall  forbear  to 
give  any  iudgment  in  the  matter,  and  that  then 
and  in  such  case  the  person  or  persons  so  com- 
plaining shall  and  may  be  at  liberty  to  prosecute 
such  person  or  persons  for  their  said  substraction  in 
any  other  court  or  courts  whatsoever  where  he,  she, 
or  they  mi^ht  have  sued  before  the  making  of  this  Act, 
anything  m  this  Act  to  the  contrary  notwithstand- 
ing." It  is  not  suggested  that  any  application  was 
made  to  the  justices  under  the  8th  section,  nor 
were  the  proceedings  there  re(juired  tidcen  by  the 
defendant.  Even,  therefore,  if  the  general  rule 
as  to  the  ousting  of  jurisdiction  in  cases  of  tithe 
applied  to  such  facts  as  these  under  another 
statute,  it  could  not  applj  here  except  under  the 
provisions  of  this  section.  The  complainant's 
main  objection,  however,  is  that  the  general  rule 
requires  a  bond  fide  assertion  of  right,  and  intention 
to  prosecute  that  right  in  another  court;  here 
there  was  but  a  mere  denial  by  the  defendant's 
attorney  of  the  existence  of  the  custom.  The  case 
of  Beg.  V.  Kidd  (16  L.  T.  Rep.  203),  cited  before 
the  justices,  is  not  in  point ;  but  this  matter  should 
be  governed  rather  by  Bex  v.  Wrottesley  (1  B.  & 
Ad.  648),  which  was  a  decision  under  53  Geo.  3,  o. 
127,  s.  7,  that  a  mere  statement  to  the  justices  by 
the  party  complained  of  for  non-payment  of  a 
church-rate,  that  he  disputes  the  rate,  and  that  he 
has  entered  a  caveat  in  the  Ecclesiastical  Court 
against  its  bein^  allowed,  does  not  deprive  the 
justices  of  jurisdiction.  They  must  still  hear  and 
examine,  to  ascertain  whether  the  rate  is  bond 


fide  disputed.  The  case  of  Bex  v.  The  Chapetwardens 
of  Milnrow  (5  M.  &  S.  248),  is  there  cited, 
in  which  Lord  EUenborongh  observes,  "  Per* 
haps  if  a  person  was  merely  to  say  before 
the  justices  that  he  disputed  the  rate,  it 
would  not  be  sufficient,  inasmuch  as  he  ought 
to  show  something  to  manifest  that  be  disputed  it 
bond  fide"  As^in,  there  is  notfainff  here  to  show 
that  the  justices  had  no  reasonable  ground  for 
disbelieving  the  bona  fides  of  the  objection,  which 
was  reoui^d  for  the  quashing  of  the  order  in 
Beg,  V.  Nunnel&y  (E.  B.  <fe  E.  842).  Any  statute 
of  this  kind,  giving  a  summary  recovery  for  rates, 
might  be  evaded,  if  an  attorney  could  oust  the 
justices'  jurisdiction  by  merely  denying  the  custom. 
The  following  cases  show  that  there  must  be  some 
ground  for  the  objection,  besides  the  mere  asser- 
tion of  the  defendant  or  his  attorney : 

Beg.  V.  Bloclkbum,  32  t.  J.  41,  If.  C. ; 

Beg,  V,  Huwtgworih^  33  L.  J.  131,  M.  C. 

.  Fiddt  Q.C.  and  Qrantham,  supported  the  rule. 
— The  three  propositions  upon  which  the  defen- 
dant relies  are— nrst,  that  upon  general  principles 
the  jurisdiction  of  justices  is  ousted  by  a  claim  of 
right ;  secondly,  that  in  order  to  avoid  the  appli- 
cation of  this  general  principle  the  justices  must 
specifically  find  mala  fides  in  the  defendant's  claim 
of  right ;  and  thirdly,  that  in  this  case  the  justices 
have  not  so  found.  In  Beg.  v.  Peetter  (12  L.  T. 
Hep.  N.  S.  17),  Cockbum,  C.J.,  laid  down  the  rule 
on  this  subject  as  follows :  "  But  it  is  perfectly 
clear  that  we  cannot  allow  magistrates  to  take  on 
themselves,  simply  because  on  the  merits  they 
may  be  of  opinion  that  eventually  any  attempt  to 
dispute  the  validity  can  only  end  in  the  signal 
defeat  of  the  party  raising  the  dispute,  to  deter- 
mine that  the  notice  is  not  bond  fide,  and  that  it 
is  not  given  with  an  intention  of  disputing  the 
validity."  [Blackbork,  J. — I  agree  entirely  with 
that.]  The  judgment  of  this  court  in  Beg, 
V.  Kidd  is  equally  in  point.  "The  objection 
was  made  by  a  professional  man,  and  some 
credit  should  have  been  given  to  his  objec- 
tions. If  he  had  made  the  objection  on  oath, 
what  difiPerence  ought  to  have  been  made  ?  There 
was  nothing  to  cast  any  doubt  upon  his  statement 
that  the  custom  was  intended  to  be  bond  fide 
disputed,  and  the  justices  ouffht  to  have  forborne 
to  exercise  their  jurisdiction/'  The  order  of  the 
justices  in  that  case  was  made  under  this  very 
statute,  7  &  8  Will.  3,  c.  6,  and  the  attention  of  the 
court  was  called  to  the  8th  section,  upon  which  it 
was  contended  that  the  general  principle  did  not 
apply  so  as  to  oust  the  jurisdiction  given  by  this 
enactment.  The  case,  therefore,  is  a  distinct 
authority  against  the  first  point  taken  for  the 
complainant,  as  well  as  upon  the  sufficiency  of  the 
objection  taken  for  the  defendant.  Not  only  is 
there  no  specific  finding  by  the  justices  of  mala 
fides  in  the  course  taken  by  the  defendant's  attor- 
ney, but  it  is  not  even  suggested  upon  the  affi- 
davits, and  the  justices  seem  to  have  acted  under 
the  impression  that  the  general  rule  ^d  not  apply 
to  that  statute. 

Blacxburk,  J. — I  think  this  case  has  been  re« 
duced  to  a  question  of  fact.  In  Beg,  v.  Kidd^  an 
objection  was  taken  to  the  jurischction  upon  a 
complaint  under  this  same  enactment,  ana  this 
court  considered  there  was  a  bond  fide  dispute 
between  the  parties,  and  on  that  ground  neld 
that  the  jurisdiccion  of  the  justices  was  ousted.  I 
do  not  know  what  I  might  nave  m3rBelf  said  aboat 
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the  effect  of  the  8th  section  if  there  had  been  no 
BQthority  npon  it;  bnt  that  case  is,  I  think,  a 
distinct  antnority  that,  if  a  defendant  entertains 
a  bond  fide  intention  to  haye  the  validity  of  a 
claim  under  this  Act  tried  in  a  Superior  Ooort,  and 
dispatos  a  custom  for  that  purpose,  then  the 
justices  should  stay  their  hands.  The  authorities 
are  very  numerous  that  if  not  made  bond  fide,  objec- 
tions to  the  jurisdictiOi  on  the  ground  of  a  claim  of 
right  may  be  reviewed  by  this  court,  and  on  the  other 
hand  justices  cannot  give  themselves  jurisdiction 
merely  by  finding  without  sufficient  greund  that 
an  objection  was  not  bond  fide;  a  mandamus  would 
lie  in  the  one  case,  and  a  prohibition  by  way  of 
a  certiorari,  as  this,  in  the  other.  Here  the 
magistrates  have  assumed  jurisdiction,  and  to 
ouash  their  order  we  must  be  satisfied  that  the 
defendant  made  a  bond  fide  claim  of  right  to  refuse 
payment  of  these  offerings.  There  was  evidence 
that  the  castom  existed  in  the  time  of  Henry  YIIL, 
and  also  in  this  century  for  twenty  years  past.  We 
are  asked  to  hold  that  this  was  a  bond  fide  claim  of 
right  on  the  defendant's  part,  merely  because  his 
attorney  asserted  that  he  made  this  objection.  We 
refuse  to  quash  the  order,  because  there  appears 
to  be  no  evidence  of  any  bond  fide  objection  to  the 
justices'  jarisdiction.  This  will  not  prevent  the 
question  d  the  existence  of  the  custom  being 
raised,  if  it  be  desired,  on  another  occasion. 

QuAiN,  J. — I  am  entirely  of  the  same  opinion. 
I  agree  that  on  these  factd  there  is  no  evidence  of 
a  bond  fide  objection  to  the  jurisdiction  of  the 
justices  on  the  ground  of  any  clain  of  right  on 
the  defendant's  part.  The  attorney  ought  to  have 
stated  his  reasons  for  claiming  a  right  if  he  had 
any  good  ones.  Merely  saying  "  I  dispute  the 
validity  of  a  custom  "  is  not  enough,  although 
it  be  said  by  an  attorney.  The  affidavit  of 
the  defendant  merely  says,  ''I  deny  and  intend 
to  dispute  the  right  of  the  rector  to  recover 
from  me  any  such  payment  as  that  now 
claimed  by  him."  This  is  quite  consistent 
with  a  mere  intention  to  evade  the  liability  of 
an  order  of  justices.  Except  Beg.  v.  Kidd,  I  have 
not  heard  one  case  cited  in  which  the  objection  has 
not  been  inquired  into  before  the  jurisdiction  has 
been  held  to  be  ousted.  Even  in  Reg.  v.  Kidd  the 
attorney  stated  he  had  witnesses  to  prove  the  non- 
existence of  the  custom,  and  it  did  not  appear,  as 
here,  that  the  custom  had  been  uniform.  Even 
when  the  attorney  at  the  hearing  of  this  case  put 
his  objection  in  writing,  he  did  not  suggest  wnat 
was  the  ground  of  it.  This  may  not  be  absolutely 
necessary  in  all  cases,  but  it  is  a  material  consider- 
ation in  deciding  the  nature  of  the  objection.  Here 
there  was  a  mere  assertion  in  order,  as  it  seems,  to 
prevent  a  decision  against  the  defendant. 

Abchibaxd,  J. — I  am  of  the  same  opinion.  Beg. 
V.  Kidd  is  an  authority  that  a  bona  fide  claim  of 
right  is  a  good  objection  to  the  jurisdiction  of  the 
justices  in  a  complaint  under  this  Act,  but  there 
must  be  evidence  of  a  bond  fide  objection.  Nothing 
in  this  case  conveys  to  my  mind  that  the  defendant 
ever  entertained  an  honest  intention  to  dispute 
the  rector^s  claim  in  a  Superior  Court,  and  1  think 
the  magistrates  were  right.        ^^  dUcharged. 

Attorneys  for  complainant,  Dobinson,  Geare,  and 
Son,  for  B,  C,  Gidiey,  Exeter. 

Attorneys  for  defendant,  Terrell  and  Chamber- 
lain,  for  /.  FF.  Petherick,  Exeter. 


Wednesday,  May  27, 1874. 

Davies  v.  Harvey. 

Guardian  of  the  poor — 8v/pply  of  goode  for  parochial 
relief^Knowledge  of  partner — Loan  to  pauper 
—3^4  WiU.  4.  c.  76,  «.  77. 
The  reliewnq  officer  of  the  wnion  in  which  the  appeU 
lant  was  a  guardian  of  the  poor,  pwehased  a  bed' 
stead  for  an  outdoor  pauper  at  the  appellant's 
shop,    where    he    carried    on    business    as    an 
vpholsterer  in  partnership  toith  his  son,  in  the 
appelLanVs  absence  and  without  his  knowledge. 
There  was  no  specific  written  order  for  this  pur- 
chase by  tlie  relieving  officer,  bui  he  had  authority 
to  procure  it  from  the  board  of  guardians  ;  and 
it  was  not  intended  that  the  pauper  should  have 
the  bedstead  except  as  a  loan  from  the  board. 
Upon  a  case  stated  on  conviction  of  the  appellant 
under  sect.  77  of  the  Poor  Law  Amendment  Ad, 
1834  : 
Held,  thai  a  guardian  is,  a  person  anointed  to  an 
office  concerned  in  the  administration  of  the  laws 
for  the  relief  of  the  poor ;  and  thai  the  appellant 
had  in  this  case  furnished  or  supplied  for  his 
own  profii  or  on  his  own  ojccount  goods  for  or  in 
respect  of  the  money  ordered    to   be  given  in 
parochial  relief  to  a  person  in  that  union,  within 
the  terms  of  the  Act. 
This  was  a  case  stated  by  four  of  Her  Majesty's 
Justices  of  the  Feao6  in  and  for  the  county  of 
Glamorgan  under  the  statute  20  &  21  Yict.  c.  43, 
on  the  application  in  writing  of  the  appellant,  who 
was  dissatisfied  with  their  determination  upon  the 
questions  of  law  which   arose  before  them,  an 
hereinafter  stated,  on  the  24th  Jan.  1873,  at  Neath 
in  the  said  county;   the  appellant  having  duly 
entered  into  a   recognizance   to   prosecute    the 
appeal. 

Upon  the  hearing  of  a  certain  information 
preferred  by  the  respondent  against  the  appel- 
lant under  sect.  77  of  4  &  5  Will.  4,  c.  76,  that 
the  appellant  on  the  26th  July  1872,  at  the 
parish  of  Neath  in  the  borough  of  Neath,  in  the 
county  of  Glamorgan,  being  one  of  the  guar- 
dians of  the  poor  for  the  parish  of  Neath  in  the 
Neath  Union  in  the  county  of  Glamorgan,  and 
a  person  concerned  in  the  administration  of  the 
laws  for  the  relief  of  the  poor,  did  furnish  or  cause 
to  be  furnished  for  his  own  profit  or  on  his  own 
account  goods  and  materials,  to  wit,  an  iron 
bedstead  ordered  to  be  given  in  parochial  relief  to 
a  certain  poor  person  in  the  said  Union  of  Neath, 
contrary  to  the  statute  in  that  case  made  and 
provided.  The  justices  convicted  the  appellant) 
and  adjudged  mm  to  pay  a  penalty  of  Si.  and 
costs. 

The  following  facts  were  either  proved,  or 
admitted  by  both  parties : 

(a)  That  the  appellant  was  a  guardian  of  the 
poor  for  the  Neath  Poor  Law  Umon,  and  was  so 
during  the  month  of  July  1872.  When  the  said 
bedstead  was  supplied  the  appellant  was,  and  had 
for  many  years  before  that  aa,te  acted  as,  guardian 
for  the  said  Poor  Law  Union. 

(b)  That  previously  to  the  goods  being  giveii  or 
otherwise  supplied  in  parochial  relief  an  applica- 
tion is  made  to  the  board  of  guardians  in  a 
prescribed  form  by  the  relieving  officer,  and  the 
order  is  made  by  the  chairman  writing  down  the 
terms  of  the  order  opposite  the  application  in 
a  book  called  the  application  and  report  book,  and 

,  putting  his  initials  thereto,  and  an  order  to  the 
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like  effect  is  made  in  a  book  kept  by  the  clerk, 
called  the  relief  order  book. 

(c)  That  on  the  date  of  the  23rd  Jaly  1872  there 
is  an  entry,  similar  to  that  in  the  schedule  annexed 
hereto  marked  A  and  which  said  schedule  is  to 
be  taken  as  forming  part  of  this  case,  in  the 
application  and  report  book  of  the  relieviug  officer 
of  the  first  central  district  of  the  said  union  in  the 
handwriting  of  Mr.  Thomas  William  Jones,  the 
relieving  officer  of  the  said  district  of  the  said 
union.  On  the  6th  Aug.  1872,  the  said  order  was 
brought  up  for  confirmation  by  the  guardians  at 
their  meeting  held  on  that  day,  and  an  entry 
bimilar  to  that  in  the  schedule  hereunto  annexed 
marked  B,  and  which  said  schedule  is  also  to  be 
considered  as  forming  part  of  this  case,  appears  in 
\he  said  relieving  omcer*8  application  and  report 
oook  of  that  date. 

(d)  That  the  appellant,  in  the  months  of  July 
and  Aug.  1872,  and  for  some  years  previously 
thereto,  carried  on  business  at  Neath  aforesaid,  as 
a  cabinet  maker  and  upholsterer,  in  partnership 
with  his  son  James  Fear  Davies,  under  the  style 
or  firm  of  Davies  and  Son. 

(e)  That  on  the  24th  July  1872,  the  said  relieving 
officer  purchased  at  the  shop  of  the  said  Messrs. 
Davies  and  Son  from  the  said  James  Fear  Davies, 
the  son  and  partner  of  appellant,  an  iron  bedstead, 
which  was  by  the  direction  of  the  said  relieving 
officer  delivered  by  the  said  James  Fear  Davies  at 
the  house  of  one  Thomas  Bea8ley,an  out-door  pauper 
of  the  said  union ;  but  there  was  no  evidence  to 
show  that  the  said  James  Fear  Davies  or  the  said 
appellant  knew  that  the  said  order  had  been  ^iven, 
or  the  said  application  made ;  nor  that  either  of 
them  knew  as  a  fact  that  the  said  bedstead  was  to 
to  be  gi^en  or  applied  by  way  of  parochial  relief. 

(/)  That  the  appellant  was  not  present  when 
the  bedstead  was  ordered,  nor  when  it  was  paid 
for,  nor  when  it  was  delivered ;  and  that  the  price 
thereof  was  paid  to  the  said  James  Fear  Davies 
alone,  who  made  out  the  account  for  the  same  in 
his  own  name,  and  gave  the  receipt  in  the  same 
manner. 

(g)  That  the  said  bedstead  was  only  lent  to  the 
pauper  and  remained  the  property  of  the  said 
guardians. 

On  the  part  of  the  appellant  it  was  contended : — 

That  a  guardian  "  is  not  a  person  appointed  to 
an  office  concerned  in  the  administration  of  the 
laws  for  the  relief  of  the  poor,"  inasmuch  as 
guardians  are  elected  by  the  ratepayers,  and  not 
appointed  by  any  individual  or  corporation  or 
otherwise,  and  that  thereupon  sect.  77,  of  4  <fe  5 
Will.  4,  c.  76,  docs  not  apply  to  guardians,  hvL*; 
only  to  appointed  officers,  such  as  clerks  to  guar- 
dians, relieving  officers,  overseers,  masters  of 
workhouses,  and  so  forth. 

That  the  appellant  did  not  furnish  or  supply  the 

goods,  the  furnishing  or  supplying  by  James  Fear 
Navies  not  being  under  the  circumstances  a  fur- 
nishing or  supplying  by  the  appellant. 

That  the  said  bedstead  was  not  "  goods,  ma- 
terials, or  provibions  ordered  to  be  ^ven  in  paro- 
chial relief,"  for  although  the  appbcation  was  for 
clothing  and  a  bedstead,  the  oraer  was  only  for 
clothing,  and  no  order  was  made  for  the  supply  of 
the  bedstead. 

That  the  goods  were  onlv  lent  to  the  pauper  and 
remained  thenroperty  of  the  guardians,  ana  there- 
fore they  could  not  be  treated,  in  construing  a  penal 
statute,  as  having  been  **  given  in  parochial  relief." 


The  justices,  however,  were  of  opinion  that  the 
evidence  given  before  them  as  aforesaid  brought 
the  case  within  the  operation  of  the  enactment 
under  which  the  information  was  laid,  and  gave 
their  determination  against  the  appellant  in  the 
manner  before  stated. 

The  questions  of  law  upon  which  the  case  is 
stated  for  the  opinion  of  this  court  therefore  are 
first,  whether  a  guardian  is  "  a  person  appointed  to 
an  office  "  within  the  purview  of  the  77th  section 
of  4  &  6  Will.  4,  c.  76 ;  secondly,  whether  the  fur- 
nishing or  supplying  the  goods  in  question  by 
James  Fear  Davies  was,  under  the  circumstances, 
a  furnishing  or  supplying  by  the  appellant  within 
the  meaning  of  the  said  section  of  the  said  statute ; 
thirdly,  whether  there  was  a  sufficient  order  for  the 
goods  supplied  as  goods,  materials,  or  provisions 
ordered  to  be  given  in  parochial  relief ;  fourthl}', 
whether  as  the  goods  were  only  to  be  lent,  and  to 
remain  the  property  of  the  guardians,  they  wore 
given  in  parochial  relief  within  the  meaning  of  the 
aforesaid  section.  If  the  court  should  be  of 
opinion  in  the  affirmative  as  to  the  whole  of  the 
above  questions,  then  the  said  conviction  is  to 
stand;  but  if  the  court  should  be  of  opinion  in 
the  negative  as  to  all,  any,  or  either  of  the  afore- 
said questions,  then  the  said  conviction  is  to  be 
quashed. 

The  schedules  mentioned  in  the  finding  of  fact 
(c)  were  separate  entries  acroRS  the  application  and 
report  book  under  the  same  printed  headings,  and 
opposite  the  name  of  Thomas  Beasley  in  eagh  case, 
the  words  '*  Application  for  clothing  and  a  bed- 
stead "  were  in  the  first  entry ;  but  the  words 
in  the  second  were  '*  Application  for  clothing 
ordered." 

Francis  Turner  argued  for  the  appellant.  4  &  5 
Will.  4,  c.  76,  s.  77  under  which  this  conviction 
was  made,  enacts  "  that  it  shall  not  be  lawful  for 
any  person  hereafter  to  be  appointed  in  any  parish 
or  union  to  any  office  concerned  in  the  administra- 
tion of  the  laws  for  the  relief  of  the  poor,  or  for  any 
person  who,  after  the  25th  March  1835,  shall  fill 
any  such  office,  to  furnish  or  supply  for  his  own 
profit  or  on  his  own  account,  any  goods,  materials, 
or  provisions  ordered  to  be  given  in  parochial 
relief,  or  to  furnish  or  supply  any  goods,  materials, 
or  provisions  for  or  in  respect  of  the  money  ordered 
to  oe  given  in  parochial  relief  to  any  person  in 
such  parish  or  union ;  and  every  person  holding 
such  office  shall,  on  conviction  before  any  two 
justices  of  the  peace,  be  subject  to  a  penalty  of  ol. 
for  such  offence,  one-half  of  which  shall  be  paid  to 
the  informer,  and  the  other  half  in  aid. of  the  poor 
.  rates  of  such  parish  or  union."  Sect.  51  of  this 
Act  throws  some  light  upon  the  first  question 
submitted  to  the  court,  viz.,  whether  a  guardian 
is  a  person  appointed  to  an  office  within  the 
purview  of  the  77th  section.  By  sect.  51  the 
penalty  imposed  by  55  Geo.  3,  c.  137,  s.  6,  is 
'*  extended  and  made  applicable  to  every  commis- 
sioner, assistant  commissioner,  guardian,  treasurer, 
master  of  a  workhouse,  or  other  officer  appointed 
under  the  provisions  of  this  Act:"  Proctor  v. 
Manwaring  (3  B.  &  Aid.  145)  limited  the  prohibi- 
tion in  the  Act  of  55  Geo.  3  to  the  supply  of 
goods  to  a  workhouse  or  the  poor  generally,  and 
therefore  the  extension  of  that  prohibition  to  a 

fuardian  cannot  apply  to  this  case,  which,  like 
Woctor  V.  Manwanngt  is  the  supply  of  goods  to 
an  individual  pauper.  The  77th  section  of  the 
later  Act  no  doubt  prohibits  the  supply  of  goods 
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to  an  individual  panper,  but  it  is  made  applicable 
odIjt  to  the  same  officers  as  those  named  in  the 
previous  Act,  to  which  sect.  51  of  the  later  Act 
added  guardians  for  the  purposes  alone  of  the 
Act  of  55  Greo.  3.  The  Legislature,  therefore,  seems 
to  have  intended  to  apply  to  guardians  the  higher 
penalty  of  1001.  for  supplying  goods  generally  to 
unions  or  parishes,  but  not  the  lower  penalty  of 
U,  for  supplying  goods  to  an  individual  pauper. 
The  second  (question  is  whether  the  appellant 
coold  be  convicted  under  this  section  without  any 
knowledge  on  his  part  of  what  his  son  and  partner 
bad  done.  This  depends  upon  whether  the  charge 
is  of  a  criminal  nature  which  requires  a  mens 
rea  to  justify  a  conviction.  The  words  used  in  the 
77th  section,  e.^.,  "  conviction,"  "  penalty,"  and 
**  offence,"  show  that  the  Legislature  intended  to 
provide  a  punishment  for  a  criminal  offence.  As 
to  the  third  point,  this  section  requires,  in  order 
to  constitute  the  offence,  that  goods  should  be 
supplied  "  for  or  in  respect  of  the  money  ordered 
to  be  given  in  parochial  relief  to  any  perpon  in 
finch  parish  or  union."  This  must  refer  to  a 
formal  order,  of  which  no  evidence  in  this  case 
appears.  Fourthly,  the  words  just  quoted  do  not 
relate  to  a  mere  loan  to  a  pauper,  which  the  case 
finds  this  bedstead  was. 

Poland  for  the  respondent. — The  effect  of  sect. 
51  of  4  &  5  Will.  4,  c.  76,  is  to  extend  all  previous 
provisions  for  penalties  to  the  officers  there  named, 
and  at  the  same  time  to  apply  the  provisions  in 
the  same  Act  to  the  same  persons.  The  second  is 
the  important  question ;  and  although  there  must 
be  knowledge  on  the  part  of  the  person  supplying 
the  goods  that  they  are  intended  for  parochial 
relief,  and  not  for  the  private  use  of  the  person 
obtaining  them,  yet  the  word  "  knowingly  "  does 
not  occur  in  the  section,  and  there  is  nothing  in  it 
to  require  proof  of  personal  knowledge  on  the 
defendant's  part  in  order  to  make  him  liable. 
Although  the  word  "  conviction  "  is  used,  the  act 
prohibited  is  not  so  much  of  the  nature  of  a  crime 
as  of  a  nuisance  or  a  public  injury,  which  does 
not  require  a  guilty  mind  to  make  it  subject  to 
the  penalty  imposed.  The  Legislature  has  thrown 
on  a  guardian  the  duty  that  he  shall  not  directly 
or  indirectly  make  profit  out  of  his  office ;  just  as 
in  a  recent  case  this  court  held  that  a  publican 
was  liable  to  be  convicted  under  35  &  36  Vict. 
c94,  s.  16,  snbsect.  2,  for  the  supply  by  his  servant 
without  his  knowledge  of  liquor  to  a  constable  on 
duty.  In  that  case  {}£idlins  v.  CoUmSy  L.  Bep.  9 
Q.  D,  292),  all  the  authorities  on  this  subject  were 
discussed,  and  the  court  decided  that  all  such 
enactments  were  to  be  construed  in  the  way  most 
effective  for  maintaining  the  policy  of  the  Legis- 
lature. The  two  last  objections  cannot  be  tenable 
in  the  &ce  of  the  words  of  the  enactment,  for  the 
goods  were  supplied  to  the  relieving  officer  who 
was  acting  under  the  orders  of  the  board,  and  for 
the  purpose  of  parochial  relief.  [Bla'ckbuen,  J. — 
My  douDt  is  whether  under  the  two  statutes  a 
nian  could  be  liable  to  both  the  penalties  for  the 
same  act.] 

Turner  in  reply. — ^That  point  was  decided  in 
B>ohin$QnY,  Emerson  (4  H.  &  G.  352).  One  ele- 
ment in  the  consideration  of  the  criminality  of 
this  charge  is  the  competency  of  the  defendant  as 
ft  witness.  According  to  raley  on  Convictions 
45th  edit.),  p.  108,  and  the  cases  there  cited,  the 
defendant  could  not  give  evidence.  With  respect 
U>  knowledge  Eeame  v.  Garton  (28  L.  J.   217, 


M.  C),  is  an  authority  that  an  offence  is  not  com- 
mitted unless  the  offender  is  aware  of  the  nature 
of  his  act.  [LusH,  J. — Knowledge  of  the  purpose 
for  which  the  purchase  was  made  is  clearly  neces- 
sary, but  the  question  is  whether  the  defendant 
can  be  liable  for  his  partner's  knowledge.] 

Blackburn,  J. — I  think  this  conviction  should 
be  affirmed.  First,  we  must  understand  from  the 
case,  notwithstanding  some  of  the  expressions, 
that  the  justices  find  that  the  defendant  s  partner 
perfectly  well  knew  these  goods  were  ordered  for 
the  purpose  of  being  used  by  the  pauper.  There 
is  no  question  as  to  the  sufficiency  of  the  evidence ; 
all  that  we  have  to  consider  is  the  existence  of  any 
ground  for  the  conviction.  The  first  question  we 
are  asked  is  whether  a  guardian  is  an  officer  within 
the  application  of  the  section.  Of  this  I  have  no 
doubt ;  sect.  77  applies  to  all  the  persons  to  whom 
the  51st  section  makes  the  previous  statute  applic- 
able. The  second  question  is  whether  the  supply 
of  goods  by  the  defendant's  partner  is  the  supply 
by  him,  although  he  was  ignorant  of  the  fact, 
which  raises  the  point  whether  a  guilty  knowledge 
is  an  essential  element  of  an  act  for  which  this 
conviction  is  provided.  If  an  ofience  is  punishable 
with  hard  laoour  it  is  a  crime,  and  it  requires 
knowledge  to  be  shown  in  the  defendant ;  but  I  do 
not  think  this  is  a  crime.  The  section  forbids  the 
supply  of  goods  for  parochial  relief  by  any  person 
filling  an  office  concerned  in  the  administration  of 
the  laws  for  the  relief  of  the  poor.  The  mischief 
provided  against  is  equal,  whether  the  goods  are 
supplied  by  the  defendant  himself  or  his  partner 
or  servant.  No  doubt  there  must  be  knowledge 
in  the  person  actually  selling  or  supplying  the 
goods,  but  that  knowledge  must  be  tskken  to  be 
that  of  the  defendant.  I  do  not  think  that  to  make 
an  officer  responsible  under  this  section  it  is  neces- 
sary to  show  personal  knowledge  on  his  part  of  an 
offence  committed  by  his  partner.  On  the  third 
question,  as  to  the  sufficiency  of  the  order,  the 
relieving  officer  must  be  taken  to  have  acted  upon 
the  authority  given  him  bv  the  board,  and  the 
words  in  the  b^ok  do  not  limit  the  order.  The 
last  queption  is  whether,  this  being  an  outdoor 
pauper  for  whom  the  bedstead  was  obtained,  and 
the  use  of  it  and  not  the  property  in  it  being  that 
which  the  relieving  officer  provided  him,  the 
statute  applies.  It  i&  found  as  a  fact  that  the  bed- 
stead was  only  lent  to  the  pauper,  and  remained 
the  property  of  the  guardians;  but  I  do  not  think 
this  enactment  is  confined  to  the  case  of  goods 
given  entirely  to  a  pauper ;  it  must,  I  think,  be  a 
gratuitous  provision  for  the  relief  of  a  pauper,  but 
whethor  given  or  lent  it  is  equally  supplied  for  or 
in  respect  of  the  money  ordered  to  be  given  in 
parochial  relief.  Our  judgment  therefore  will  be 
for  the  respondents. 

Lush,  J. — I  am  of  the  same  opinion.  I  think 
this  case  comes  precisely  within  the  words  of  the 
Act  of  Parliament.  As  to  the  last  point  I  do  not 
think  it  was  intended  that  the  word  "  given  " 
should  be  used  only  in  its  literal  sense ;  if  goods 
are  sent  for  the  use  of  the  pauper  it  is  sufficient. 
On  the  substantial  question  whether  a  guardian 
is  liable  for  an  act  of  his  partner  of  which  he  was 
ignorant,  I  think  the  enactment  relates  to  goods 
supplied  from  a  guardian's  business,  and  his  per- 
sonal knowledge  is  unnecessary.  It  is  obvious 
that  on  the  other  points  the  defendant  is  within 
the  scope  of  the  section. 

Judgment  for  respondent. 
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Wednesday,  May  27, 1874. 

Smart  v.  Fessol. 

Master  and  servant — Authority  to  give  notice — Ah» 

sencefrum  service — 30  ^  31  Vict.  c.  J  41. 
The  api)eUant,  a  coal  miner,  had  been  convicted  by 
justice  wider  30  ^  31  Vict.  c.  141,  of  neglecting  to 
fulfil  a  contract  of  service  with  his  employers,  the 
respondents,  and  absenting  himself  without  just 
cause  or  lawful  excuse.  The  contract  was  to  give 
and  takefov/rteen  doAfs*  notice,  cund  the  respondents 
had  received  notice  of  thai  length  from  one  oftlisir 
workmen  thai  the  whole  of  the  men  employed  by 
them  would  leave  unless  two  non-union  men  were 
discharged.  No  evidence  was  given  of  any  autho^ 
rityfrom  the  appellcmt  to  his  feUow  workman  to 
give  the  said  notice ;  and  when  the  period  elapsed 
the  nonrwnion  men  were  not  discharged.  The 
appellant  and  some  others  left  work,  cmd  the 
remainder  continued  in  the  respondents*  employ. 
Held,  upon  a  case  stated  that  the  conviction  was 

right. 
Oasis  stated  under  20  &  21  Yiot.  c.  43. 

^t  a  petty  sessions  bolden  at  Tipton,  in  and  for 
the  division  of  W  est  Bromwich,  Wednesbury,  and 
Walsall,  in  the  county  of  Stafford,  on  the  24th 
May  1873,  an  information  and  complaint  preferred 
by  Jabez  Feesol  on  behalf  of  himself  and  William 
Pessol  (hereinafter  called  the  "respondents"), 
against  John  Smart  (hereinafter  called  the  "  appel- 
lant "),  under  sect.  9  of  the  30  &  31  Vict.  c.  141, 
charging  for  that  he  the  said  appellant  being  the 
servant  of  the  said  respondents  in  the  trade  or 
business  of  a  miner,  under  a  certain  contract  of 
service  for  a  period  then  unexpired,  did  on  the  12th, 
13th,  and  14th  May  1873,  at  Lower  Church 
Lane,  in  the  parish  of  Tipton,  in  the  county  of 
Stafford  aforesaid,  uulawfullv  neglect  to  fulfil  the 
said  contract,  and  absented  himself  from  the  ser- 
vice of  the  said  respondents  without  just  cause  or 
lawful  excuse,  and  that  the  amount  of  compensation 
which  the  said  respondents  claimed  for  the  said 
breach  and  nonperformance  of  the  said  contract 
was  11.,  and  applied  that  the  said  appellant  might 
be  summoned  and  adjudicated  upon  under  the  9th 
section  of  the  Master  and  Servants  Act  1867, 
was  heard  and  determined,  the  said  parties  re- 
spectively being  then  present,  and  upon  such  hear- 
ing the  appellant  was  ordered  to  pay  to  the 
respondents  the  sum  of  11.  forthwith,  and  also  to 
pay  the  sidd  respondents  the  sum  of  128.  6d.  for 
their  costs  in  this  behalf,  and  if  upon  a  copy  or 
minute  of  this  order  being  served  upon  the  said 
appellant  either  personally  or  by  leaving  the  same 
for  him  at  his  last  or  most  usual  place  of  abode, 
the  said  several  sums  were  not  paid  forthwith, 
the  justices  thereby  ordered  that  the  same  be 
levied  by  distress  and  sale  of  the  goods  and  chattels 
of  the  said  appellant,  and  in  default  of  sufficient 
distress  in  that  behaU  they  adjudged  the  said 
appellant  to  be  imprisoned  in  the  E^use  of  Cor- 
rection at  Stafford,  in  the  said  coonty,  for  the 
space  of  one  calendar  month,  unless  the  said 
several  sums,  and  all  costs  and  charges  of  the  said 
distress,  and  of  the  commitment  and  conveying  of 
the  said  appellant  to  the  said  house  of  correction 
should  be  sooner  paid.  And  whereas  the  appellant, 
bein^  dissatisfiea  with  the  determination  upon  the 
hearmg  of  the  said  information  and  complaint  as 
being  erroneous  in  point  of  law,  had,  pursuant  to 
sect.  2  of  the  said  statute  20  &  21  Vict.  c.  43,  duly 
applied  to  the  justices  in  writing  to  state  and  sign 


a  case  setting  forth  the  facts  and  the  grounds  of 
such  determination  as  aforesaid  for  the  opinion  of 
this  court,  and  had  daly  entered  into  a  recognizance 
as  required  by  the  said  statute  in  that  benalf,  the 
said  justices  in  compliance  with  the  said  applica- 
tion and  the  provisions  of  the  said  statute  stated 
and  signed  the  following  case : 

Upon  the  hearing  of  the  information  and  com- 
plaint, the  only  witness  called  and  examined  on 
the  part  of  the  respondents  was  William  Pessol, 
one  of  the  respondents,  and  it  was  proved  by  his 
evidence  and  found  as  a  fact,  that  the  respondents 
are  in  partnership  as  chartermasters  at 'No.  17  pit 
in  Dixon's  Field,  Lower  Church-lane,  Tipton ;  the 
appellant  was  employed  as  a  miner ;  the  terms  of 
the  contract  being  to  give  and  take  fourteen  days' 
notice.  Up  to  and  on  the  10th  May  1873,  appel- 
lant was  in  the  employment  of  respondents. 
Appellant  had  given  respondents  no  notice  to 
leave  or  spoken  to  them  about  leaving  at  all.  On 
Monday,  Tuesday,  and  Wednesday  of  the  follow- 
ing week,  the  12th,  13th,  and  14th  Ma^,  the  days 
charged  in  the  information  and  complaint,  appel- 
lant absented  himself  from  work,  and  had  not  been 
since.    Bespondents  had  sustained  11.  damages. 

On  cross-examination  by  appellant*s  counsel, 
witness  stated  that  the  notice  produced,  of  which 
the  following  is  a  copy, — "  Messrs.  W.  &  J.  Fessol, 
we,  that  is,  the  whole  of  the  men  employed  by 
you,  do  hereby  give  you  fourteen  days'  notice  to 
leave  your  employment,  unless  those  two  non- 
union men  are  discharged,  which  are  Edward 
Drummond,  Edward  Allen.  No.  17  pit,  Messrs. 
Dixon's  Colliery," — was  delivered  to  the  respondent, 
William  Fessol,  by  a  man  named  Samuel  Frince, 
on  Saturday,  6th  April.  Frince  was  one  of  the 
men  working  in  that  pit;  he,  Fessoll,  could  not 
read  the  notice ;  Frince  said  he  would  force  those 
two  (non-union)  men  to  go  into  the  union,  and  he 
would  force  respondents  to  go  in.  Frince  said,  if 
respondents  diet  not  discharge  those  two  men  they 
should  strike.  The  notice  was  afterwards  read  to 
the  respondent  (William  Fessol) ;  he  then  knew 
the  contents  of  the  notice;  he  knew  from  the 
notice  that  Frince  intended  to  give  notice  for  the 
whole  of  the  men  to  leave  unless  the  two  men  were 
discharged.  Appellant  was  one  of  the  men  who 
worked  in  the  pit,  and  he  was  one  of  the  men  for 
whom  Frince  was  giving  the  notice.  On  the  next 
Saturday,  3rd  May,  respondent  (William  Fessol) 
asked  Samuel  Frince  how  the  men  were  going  to 
act  when  the  notice  was  up.  Respondent  (William 
Fessol)  told  him  they  (respondents)  should  sum- 
mon the  men  up  if  the  pit  played. 

On  re-examination  witness  stated  that  eighteen 
of  the  men  on  the  pit  continued  to  work,  and  had 
been  at  work  ever  since,  and  were  at  work  then ; 
other  men  had  left.  The  eighteen  were  at  work 
before  the  notice  was  ^ven. 

Neither  Samuel  Frince  nor  the  appellant  were 
called  and  examined,  nor  was  any  evidence  given 
on  behalf  of  the  appellant  to  show  that  Frince 
had  any  authority  to  give  notice  on  behalf  of  the 
appellant. 

It  was  contended  on  behalf  of  the  appellant  that 
the  notice  given  by  Frince  was  a  gooa  and  valid 
one  for  the  whole  of  the  men  then  working  in  the 
pit,  including  appellant,  and  was  properly  served 
on  their  behalf  by  Frince,  and  was  binding  both  on 
the  respondents  and  appellant,  and  that  the  infor- 
mation and  complaint  should  be  dismissed. 

It  was  contended  on  behalf  of  the  respondents 
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that  appellant  had,  in  fact,  given  no  notice  at  all 
to  leave  bis  employ.  That  the  notice  produced 
was  bad  in  law,  and  not  binding  upon  the  respon- 
dents ;  and  that  it  had  not  been  shown  that  Prince 
had  any  authority  to  give  notice  on  behtdf  of  ap- 
pellant; and  that  the  notice  itself  did  not  disclose 
BDv  agftncy  of  Prince  for  appellant. 

The  jostices,  however,  being  of  opinion  that  the 
evidence  given  brought  the  case  within  the  ope- 
ration of  the  said  9th  section  of  the  Act  30  &  31 
Vict.  c.  141,  gave  their  determination  against  the 
appellant  in  the  manner  before  stated. 

The  questions  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court  therefore  are : 
Fint,  whether  the  notice  given  by  Samuel  Prince 
was  a  good  and  valid  one  on  behalf  of  the  appel- 
lant; secondly,  whether  the  delivery  of  the  notice  by 
Prince  to  the  respondents  was  a  proper  service 
thereof  on  behalf  of  the  appellant ;  third! v,  whether 
it  was  sufficiently  shown  that  Prince  had  authority 
to  act  as  agent  for  appellant  so  as  to  bind  respon- 
dents ard  the  appellant  by  the  notice.  If  the 
court  should  be  of  opinion  that  the  said  order 
was  properly  and  legally  made  and  the  appellant  is 
liable  au  aforesaid,  then  the  said  order  is  to  stand ; 
but  if  the  court  should  be  of  opinion  otherwiso, 
then  the  said  information  and  complaint  is  to  be 
dismissed. 

Bosanquet  (with  him  Poland  and  Young)  argued 
for  the  appellant.— The  4th  section  of  30  <fe  31 
Vict.  c.  141,  provides  that  "  wherever  the  employer 
or  employed  shall  neglect  or  refuse  to  fulfil  any 
contract  of  service,  or  the  employed  shall  neglect 
or  refuse  to  enter  or  commence  his  service  accord- 
ing to  the  oontract,  or  shall  absent  himself  from 
his  service,  the  party  feeling  aggrieved  may  lay 
an  information  or  complaint  in  writing  before  a 
JQstice,  magistrate,  or  sheriff,  setting  forth  the 
grounds  of  complaint,  and  the  amount  of  compen- 
sation damafi^e  or  other  remedy  claimed  for  the 
breach  or  non-performance  of  such  contract." 
And  by  sect.  9  "  Upon  the  hearing  of  any  informa- 
tion or  complaint  under  the  provisions  of  this  Act, 
two  justices,  or  the  magistrate,  or  sheriff,  after 
due  examination,  and  upon  the  proof  and  establish- 
ment of  the  matter  of  such  information  or  com- 
plaint, by  an  order  in  writing  under  their  respective 
hands,  in  their  or  his  discretion,  as  the  justice  of 
the  case  rec^uires,"  may  make  one  of  several  direc- 
tions therein  provided.  There  was  no  refusal  to 
fulfil  the  contract  of  service,  the  terms  of  the 
contract  being  to  give  and  take  fourteen  days' 
notice.  This  was  a  sufficient  notice  to  conclude 
the  contract ;  but  even  if  it  were  not,  the  fact,  of 
which  there  is  evidence,  that  appellant  believed 
notice  had  been  given,  rendered  the  conviction 
improper.  In  Beth  Turner's  case  (9  Q.  B.  80), 
where  the  conviction  was  under  4  Geo.  4,  c.  34, 
&  3,  although  the  words  of  the  statute  were  used 
in  the  information,  it  was  held  that  there  was  no 
offence  unless  the  absence  from  the  service  was 
without  any  lawful  excuse :  the  mere  belief  that 
this  was  sufficient  notice  would,  in  the  appellant's 
case,  be  a  lawful  excuse.  So  in  Bider  v.  Wood 
(2  £.  &  E.  338),  it  was  held  that  to  render  an 
artificer  liable  under  the  same  Act  for  absenting 
himself  from  service,  it  is  necessary  not  only  that 
he  should  absent  himself  without  a  lawful  excuse, 
but  that  he  should  have  a  guilty  knowledge  that 
be  has  no  lawful  excuse.  It  was  held  that  a 
similar  conviction  could  not  be  sustained  in  Beg. 
V.  Youle  (6  H.  &  K.  753),  because  the  defendant 


appeared  to  have  been  acting  bond  fide  in  the 
exercise  of  a  supposed  right. 

Griffits,  for  respondents. — This  court  in  Unwin 
V.  Clarke  (14  L.  T.  Rep.  N.  S.  356;  L.  Rep.  1 
Q.  B.  417)  refused  to  follow  Beg  v.  Yotde,  and 
held  that  no  ignorance  of  the  law  could  ex- 
cuse the  defendant  for  mistaking  the  effect  of 
the  notice.  This  is  in  the  nature  of  a  civil 
remedy  between  master  and  servant,  and  it 
cannot  be  assumed  without  evidence  that  the 
appellant  had  ever  authorised  the  man  Prince  to 
give  the  notice  for  him ;  and  it  would  not  have 
been  sufficient,  even  if  it  had  been  proved,  that  the 
appellant  ratified  the  notice  afterwards. 

Blackburn,  J. — I  think  there  can  be  no  doubt 
that  if  the  authority  had  not  been  given  before 
the  notice,  it  would  not  have  been  the  notice  of 
the  appellant.  It  is  not  enough  to  prove  a 
subsequent  ratification  of  an  act  done,  as  was 
established  by  Bird  v.  Brown  (4  Ex.  417),  with 
reference  to  a  stoppage  in  transitu.  Here  there 
was  no  evidence  that  any  authority  to  give  the 
notice  was  obtained  by  Prince  from  the  appellant 
before  he  gave  it  to  the  respondents.  Whether 
as  a  matter  of  fact  there  may  have  been  any 
antecedent  authority  we  cannot  tell ;  at  all  events 
no  such  evidence  was  produced.  Unurin  v.  Ola/rke 
shows  that  the  ignorance  of  the  effect  of  the 
notice  was  an  ignorance  of  law,  and  is  no  defence 
to  this  charge.  The  conviction,  therefore,  was 
right. 

Lush,  J.,  concurred. 

Judgment  for  respondents 

Attorneys  for  appellant,  Malceson,  Twylor,  and 
Amould, 
Attorney  for  respondents,  F.  Needham, 


Batwrday,  May  30, 1874. 

Roberts  (app.)  v.  Egebton  (resp.). 

Ad/uUeraiion  —  Qreen  tea  —  Colouring   maHer  — 

35  ^  36  Vici.  c,  74,  s.  2. 
The  appellant,  who  kept  a  shop  for  the  sate  of  tea, 
sola  to  the  respondent,  who  asked  for  green  tea, 
some  tea  as  U  was  imported  from  China,  which 
had  been  there  painted  or  faced  with  gypsum  and 
Prussian  blue  for  the  purpose  of  colouring  it. 
This  tea  so  painted  and  faced  is  generaXiy  known 
as  green  tea  in  the  tea  trade,  but  there  is  a  pure 
green  tea  imported  from  Japan  which  is  not 
generaUy  known  by  tliat  name.    This  practice  of 
colouring    tea    is   not    known    to    the    public. 
Upon  a  case  stated  on  conviction  of  the  appellant 
under  sect.  2  of  the  Adtdteration  of  Food,  Urugs, 
^c.  Act  1872 : 
Held  (by  Cockbum,  C.  J.,  Blackburn  and  ArchihaM, 
J  J.,  dissentiente   Quain,  J.),  that  this  was  Ian 
aduUercUed  article,  sold  as  unadulterated,  and  that 
tlierefore  the  conviction  was  right. 
The  folio  v^ing  case  was  stated  by  two  of  Her 
Majesty's  Justices  of  the  Peace  for  the  Pett^  Ses- 
sional l)ivison  of  the  Hundred  of  Wirral  in  the 
County  of  Chester,  under  20  &  21  Yict.  c.  43. 

At  the  petty  sessions  holden  at  Birkenhead  in 
the  said  petty  sessional  division  of  the  said  county 
on  the  19th  June  1873,  the  appellant  by  his  counsel 
appeared  betore  the  said  justices  in  answer  to  a 
summons  issued  by  Richard  Barton,  one  of  the 
aforesaid  justices,  on  an  information  laid  in  due 
form  of  law  against  him  by  the  respondent,  whereby 
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the  appellant  was  charged  that  he  the  said  Robert 
Roberts  on  the  12th  May  1873  at  the  said  township 
of  Birkenhead  in  the  said  county,  did  nnlawfully 
sell  to  one  Joseph  MiUington,  as  unadulterated,  a 
certain  article  of  food  or  drink,  to  wit,  two  ounces 
of  green  tea,  which  was  then  and  there  adulterated 
contrary  to  the  form  of  the  statute  35  &,  36  Yict.  o. 
74,  and  which  said  information  then  and  there 
came  on  to  be  heard,  and  was  heard  before  the 
said  justices. 

By  statute  35  k  36  Yict.  c.  74  s.  2,  it  is 
enacted  that  "Every  person  who  shall  sell  any 
article  of  food  or  drink  with  which  to  the  know- 
ledge of  such  person  any  ingredient  or  material 
injurious  to  the  health  of  persons  eating  or  drink- 
ing such  article  has  been  nuxed,  and  every  person 
who  shall  sell  as  unadulterated  any  article  of  food 
or  drink,  or  any  drug  which  is  adulterated,  shall 
for  every  such  offence  on  a  summary  conviction 
of  the  same  before  two  justices  of  the  peace  at 
petty  sessions  in  England,  or  before  two  justices 
of  the  peace  in  the  justices*  of  the  peace  court  or 
before  the  sheriff  substitute  of  the  county,  or  be- 
fore any  magistrate  acting  under  the  general  or 
local  police  Act  in  Scotland,  or  before  justices  at 
petty  sessions  or  a  divisional  justice  in  Ireland, 
forfeit  and  pay  a  penalty  not  exceeding  20Z., 
together  with  such  costs  attending  such  convic- 
tion as  to  the  said  justices,  sheriff  substitute, 
magistrate,  or  divisional  justice  shall  deem 
reasonable." 

The  facts  are  as  follows : — 

The  appellant  keeps  a  shop  at  Birkenhead  for 
the  sale  of  tea  and  coffee,  and  on  the  12th  May 
1873,  Joseph  Millington  went  to  the  said  shop  for 
the  purpose  of  purchasing  some  green  tea.  He 
asked  for  some  green  tea,  which  was  served  to  him 
by  one  of  the  shopmen  of  the  said  appellant,  and 
he  bought  two  ounces  of  it  for  wnich  he  was 
charged  the  sum  of  5id. 

Joseph  Millington  informed  the  said  shopman 
after  he  had  purchased  the  gfeen  tea,  and  before 
he  left  the  shop,  that  he  bought  it  for  the  purpose 
of  having  it  aoialysed  by  the  public  analyst;  and 
the  shopman  then  stated  that  he  was  authorised 
by  his  employers  to  guarantee  all  their  green  teas 
of  the  value  of  3*.  per  pound  and  upwards  as 
genuine  green  teas. 

Joseph  Millington  aflerwards  delivered  the  said 
two  ounces  of  green  tea  in  the  same  state  in 
which  he  had  received  it  from  the  shopman  of  the 
appellant  to  the  respondent,  who  is  the  officer  duly 
authorised  under  sect.  6  of  35  «&  36  Yict.  c.  74,  for 
the  said  petty  sessional  division  of  the  said  county 
to  submit  samples  of  articles  of  food  or  drink  to  be 
analysed  by  the  public  analyst. 

The  respondent  delivered  the  same  two  ounces 
of  green  tea  to  John  Campbell  Brown,  the  duly 
appointed  public  analyst  for  the  said  county, 
in  the  same  state  in  which  he  received  it  from  the 
said  Joseph  Millingtcn,  for  the  pui-pose  of  analysis. 

Afterwards  and  on  the  20th  May  1873,  the 
said  public  analjst  delivered  the  respondent  a 
certificate,  of  which  the  following  is  a  copy : — 

The  Laboratory,  Royal  Infirmary  School  of  Medicine, 

Liverpool,  19th  May  1873. 
County  of  Chester,  No.  66. 
The  Acts  for  pTCventiiig  the  adulteration  of   articles 
of  food,  drink,  and  of  drugs  (23  &  24  Yict.  c.  84  and  35 
&  36  Vict.  0.  74.) 

I  hereby  certify  thatf  or  the  purposes  of  the  above-named 
Acts  I  have  analysed  a  sample  of  green  tea  submitted  to 
me  for  analysis  on  the  14th  May  1873,  by  Superintendent 


Egerton  and  marked  No.  66.  And  I  further  certify  that 
such  sample  is  adulterated  by  a  thick  facing  of  mineral 
matter  and  Prussian  blue. 

(Signed)       J.  Caupbkll  Brown,  D5., 

Public  Analyst  for  the  County  of  Chester. 

The  tea  referred  to  in  the  foregoing  certificate 
is  a  portion  of  the  green  tea  purchased,  as  stated 
above,  by  Joseph  Millington  at  the  shop  of  the 
appellant.  It  was  paint^  or  faced  with  gypsum 
and  Prussian  blue  for  the  purpose  of  colouring  it, 
and  this  is  the  adulteration  mentioned  in  the  said 
certificate. 

The  green  tea  in  question  was  sold  by  the  ap» 
pellant  in  the  same  state  in  which  it  came  from 
abroad,  and  the  appellant  did  not  in  any  way  cause 
the  tea  to  be  painted  or  faced  in  this  country. 

A  sample  of  tea  was  produced  by  the  public 
analyst  before  the  justices  which  resembled  in  colour 
and  appearance  what  is  popularly  known  as  green 
tea.  This  was  proved  by  the  public  analyst  to  be 
neither  painted  nor  faced.  He  also  proved  that  he 
had  analysed  other  samples  of  tea  resembling  in 
colour  and  appearance  green  tea,  and  that  they 
contained  no  colouring  matter.  It  was  also  proved 
that  the  tea  which  is  imported  from  China  as  green 
tea,  and  generally  known  as  such  in  the  tea  trade,  is 
painted  and  faced  in  the  manner  and  for  the  pur- 
poses above  described,  and  that  the  sample  of 
tea,  produced  before  the  justices  and  proved  by 
the  public  analyst  to  be  neither  painted  nor  faced, 
was  imported  from  Japan,  and  not  known  gene- 
rally in  the  trade  as  green  tea. 

It  was  also  contended  on  behali  of  the  ap- 
pellant : 

That  the  merchantable  article  imported  into  this 
country  known  by  the  name  of  green  tea  in  the  tea 
trade  is  a  painted  or  faced  tea,  and  that  it  is  not  a 
natural  simple  production  of  nature;  and  that 
therefore  a  vendor  of  green  tea  cannot  be  taken  to 
represent  that  he  sells  only\he  leaves  of  the  tea 
plant  unaffected  by  any  process ; 

That  green  tea  was  sold  in  the  state  in  which  it 
was  imported  from  China,  and  that  the  painting 
or  facing  was  done  there  and  not  in  this  country ; 

That  painting  or  facing  tea  for  the  purpose  of 
colouring  it  is  not  an  adulteration  within  the 
meaning  of  statute  35  &  36  Yict.  c.  74,  and  is  not 
done  for  the  purpose  of  increasing  its  weight  or 
bulk. 

The  said  justices  were  of  opinion  that  as  the 
practice  of  painting  and  fiaicing  tea  sold  as  green 
tea  (though  known  to  those  engaged  in  the  tea 
trade)  is  not  known  to  the  public,  the  sale  to 
Joseph  Millington,  when  he  asked  for  green  tea, 
of  tea  painted  and  fiiced  under  the  circumstances 
of  this  case,  was  a  sale  as  unadulterated  of  an 
article  of  food  or  drink  which  was  adulterated, 
within  the  meaning  of  statute  35  &  86  Yict.  c.  74 ; 
and  they  convicted  the  appellant  in  a  penalty  of 
hs.  and  costs,  and  granted  a  case  for  the  opinion  of 
this  court. 

The  question  for  the  opinion  of  the  court  is 
whether  the  appellant  under  the  above-mentioned 
circumstances  was  legally  and  properly  convicted 
of  the  otf enoe  charged  in  the  said  information.  If 
the  court  should  be  of  opinion  that  the  appellant 
was  legally  and  properly  convicted,  then  tne  said 
conviction  is  to  stand.  If  not,  then  the  court  is  to 
make  such  order  in  the  premises  as  it  shall  think 
fit. 

UuBBell,  QC.  (with  him  8egar),  argued  for  the 
appellant. — ^The  case  finds  no  knowledge  on  the 
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appellant's  part  of  the  prooess  of  ooloaring  tliis 
tea.  [Blackbubn,  J. — We  held  that  to  be  nnneces- 
nry  to  constitute  an  offenoe  against  the  second 
part  of  that  second  section  in  ^tzpatrich  y.  KeUv 
(28  L.  T.  Eep.  568 ;  L.  Bep.  8  Q.  B.  337.)]  U 
becomes  necessary  then  to  show  that  the  seller 
lepresented  the  article  to  be  nnadnlterated.  [Cock- 
sumr,  C.  J. — ^The  question  raised  by  this  case 
seems  to  be  whether  an  article  cannot  be  adul- 
terated with  impunity  if  the  adulteration  be 
notorious  in  the  trade.]  The  first  question  is 
whether  this  process  was  an  adulteration.  The 
only  attempt  to  define  adulteration  in  the  statute 
is  the  third  section,  which,  however,  only  directs  a 
certain  proceeding  to  be  deemed  adulteration.  Dr. 
Johnson  defines  the  word  as  *'  the  act  of  adultera- 
ting or  corrupting  by  foreign  mixture — contami- 
nation." Takins^  this  with  the  effect  of  the  three 
first  sections  of  the  statute,  adulteration,  to  be 
within  the  application  of  the  enactment,  must 
mean  the  admixture  of  something  injurious  to  the 
consumer,  or  something  to  increase  the  bulk  or 
weight  of  the  article  sold.  The  case  finds  nothing 
of  tho  kind  here,  for  the  only  object  of  the  facing 
u  to  colour  the  tea,  and  the  effect  is  not  found  to 
be  injurious.  [Quain,  J. — Is  tea  an  article  of  food 
or  dnnk,  or  a  drug  P  Blackburn,  J. — I  should 
say  it  was  all  three ;  at  all  events  it  is  within  the  - 
Act]  But  the  findings  in  the  case  do  not  con- 
stitute an  adulteration  of  the  tea.  Further,  even 
if  this  be  an  adulteration,  there  was  no  representa- 
tion, either  express  or  implied,  that  the  article  was 
anvthing  but  what  it  was.  The  ground  of  the 
jodgment  of  Quain,  J.,  in  FUzpatrick  v.  KeUyt  as 
reported  in  42  L.  J.  135,  M.  CT.,  was  that  **  what 
was  sold  was  not  butter  in  the  common  acceptation 
of  the  term."  Here  what  was  sold  was  green  tea 
in  the  common  acceptation  of  the  term,  and  there 
was  no  misrepresentation  in  calling  it  genuine. 
[QuAiK,  J. — Jb  not  the  proper  question  whether 
this  article  commercially  passes  as  green  tea? 
Bl&ckbubh,  J. — ^That  woald  be  so  if  the  sale  were 
between  merchants,  but  not  upon  a  sale  to  the 
public,  who  know  nothing  about  it.]  This  is 
analogous  to  the  sale  of  sherry,  which  is  necessarily 
alcoholized,  but  not  misrepresented  if  sold  as 
genuine  sherry. 

Poland^  for  the  respondent. — If,  as  the  case 
finds,  there  is  a  ^reen  tea  in  its  natural  state, 
it  fdlows  that  this  article  must  be  adulterated 
green  tea.  Here,  when  the  public,  who  know 
nothing  about  it,  ask  for  green  tea,  and  expect  to 
bave  it  genuine  and  natural,  they  get  instead  tea 
and  paint.  The  tradesman  who  sells  this  stuff 
may  free  himself  from  liability  by  advertising  it  as 
green  tea  from  China,  or  highly  decorated  green 
tea;  but  the  case  finds  it  is  not  the  green  tea 
which  may  be  had  pure,  although  the  trade  call  it 
iff  another  name.  The  statute  lays  upon  a  trades- 
man the  legal  duty  to  find  out  what  articles  he 
sells,  and  to  properly  describe  them  to  his  ous- 
•omers ;  and  this  can  be  no  hardship  to  a  man  who 
nust  have  a  knowledge  of  his  trade. 

BusseU,  in  reply. — The  finding  in  the  recital, 
oefore  the  justices  opinion,  is  merely  to  the  effect 
^hat  the  public  do  not  generally  know  the  practice. 
Fhe  case  nowhere  says  that  the  public  believe 
jreen  tea  to  be  anything  but  coloured  tea. 

GocsBURN,  G.J. — I  am  of  opinion  that  this  con- 
viction was  right,  although  the  view  taken  of  the 
natter  by  my  brother  Quain  has  made  me  hesitate. 

lie  statute  provides,  so  far  as  it  is  material  to  this 
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case,  that  "  eveiy  person  who  shall  sell  as  unadul- 
terated any  article  of  food  or  drink  or  any  drug, 
which  is  adulterated,  shall  for  every  such  offence 
be  summarily  convicted."  The  appellant  has  been 
convicted  for  this  offence  in  respect  of  the  sale  of 
some  green  tea,  and  two  questions  for  our  con- 
sideration arise  from  the  case  stated  by  the  con- 
victing justices.  First,  is  this  an  unadulterated 
article  ?  I  think  it  is.  The  case  finds  that  a  kind 
of  green  tea,  which  is  not  painted  nor  plastered, 
comes  from  Japan,  and  resembles  in  colour  and 
appearanc^e  what  is  popularly  known  as  green  tea. 
Green  ten,  therefore,  may  be  had  unadulterated, 
and  this  process  of  painting  or  facing,  as  it  seems 
to  me,  amounts  to  adulteration.  It  is  also  found 
in  the  case  that  the  practice  of  painting  and  facing 
tea  sold  as  green  tea  is  not  known  to  the  public, 
who  are  the  consumers,  and  further  that  this  tea 
was  warranted  as  genuine.  I  conclude  from  the 
case  not  only  that  this  article  was  adulterated,  but 
also  that  the  fact  was  known  to  the  appeUant,  who 
keeps  a  shop  for  the  sale  of  tea,  ana  who  must 
be  taken  to  be  one  of  those  engaged  in  the  tea 
trade,  and  found  by  the  case  to  have  knowledge 
of  this  practice.  The  statement  of  the  justices 
may  be  capable  of  a  construction  which  would 
imply  that  this  was  a  genuine  article  of  oonmierce 
known  as  green  tea;  but  it  must  be  taken  with 
the  fact  that  the  consumer  knows  nothing  about 
the  process ;  he  may,  therefore,  reasonably  expect 
the  genuine  unadulterated  article  of  the  same  name, 
which  it  appears  actually  exists,  although  called 
by  another  name  in  the  trade.  This  being  so,  the 
appellant  has  sold  as  unadulterated  an  article 
which  was  adulterated.  There  is  no  necessity 
with  respect  to  this  provision  of  the  Act  concerning 
the  mixture  of  non-injurious  ingredients,  that  there 
should  be  knowledge  on  the  seller's  part;  but  even 
if  it  were  necessary,  I  do  not  think  the  findings  in 
the  case  would  be  sufficient  to  exempt  the  appel- 
lant. Although  he  obtained  it  in  the  condition  in 
which  he  sold  it,  he  was  bound  to  make  him- 
self acquainted  with  his  business,  and  must  be 
assumed  to  have  the  knowledge  which  is  common 
to  those  engaged  in  the  trade.  I  conclude  from 
the  facts  stated  that  this  was  adulterated  green 
tea,  and  not  the  article  which  the  public  have 
a  right  to  expect  as  green  tea.  If  they  knew  they 
were  buying  a  tea  faced  with  gypsum  and  Prussian 
blue  when  they  asked  for  green  tea,  I  should 
think  they  would  prefer  to  ask  for  and  get 
black  tea.  I  think  tnis  was  an  offence  within  tne 
statute,  and  the  conviction  should  be  affirmed. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
Act  of  Parliament  is  oddly  and  obscurely  worded, 
but  the  effect  of  it  is,  I  think,  sufficiently  clear. 
The  first  section  imposes  a  heavy  penalty  upon 
persons  concerned  in  the  act  of  adulterating 
articles  of  food  or  drink  or  drugs;  the  seoona 
section  is  with  respect  to  persons  selling  adulte- 
rated articles,  and  it  deals  with  them  in  two  ways  : 
first,  if  the  adulteration  is  injurious  to  the  health 
of  the  person  eating  or  drinking  the  article,  the 
seller  is  liable  to  conviction,  whatever  representa- 
tion he  makes  concerning  the  article  when  he  sells 
it,  provided  that  he  knows  of  the  fact  of  the  adulte- 
ration ;  secondly,  even  if  the  adulteration  be  inno- 
cent in  its  effects  upon  the  consumer,  and  even  if 
the  seller  knows  nothing  about  it,  he  may  be  coat 
victed  if  he  represents  expressly  or  impliedly  that 
the  article  he  sells  is  genuine.  The  enactment 
puts  upon  the  tradesman  the  duty  to  acquaint 

L 


74 


MAGISTRATES'  CASES. 


Q.B.] 


Hampton  (app.)  v,  Bickabb  (reap.)* 


CQB. 


himself  with  the  materials  of  which  his  goods  are 
composed,  and  he  must  be  careful  to  represent  them 
accurately  to  his  castomers.  Upon  this  second 
provision  of  the  second  section  two  points  arise  in 
this  case,  and  I  will  return  to  them  presently.  The 
third  section  of  the  Act  is  more  obscurely  worded 
even  than  the  second,  but  I  take  it  to  mean  that 
the  mixture  of  two  wholesome  articles,  with  the 
fraudulent  object  of  increasing  weight  or  bulk,  is 
to  be  deemed  adulteration,  unless  the  seller  is 
ignorant  of  the  mixture  or  declares  it  to  the  pur- 
chaser. It  is  admitted  that  this  section  gives  no 
definition  of  adulteration,  and  for  the  decision  of 
this  case  it  need  not  be  considered  at  all.  I  take 
it  that  "  green  tea  *'  means  the  young  leaf  of  the 
plant  simply  dried,  without  any  paint  or  mixture 
of  foreign  substances.  The  facing  or  painting  in 
this  case  was  done  in  China,  and  the  appellant  sold 
the  tea  as  it  was  imported.  We  must  take  it  also, 
as  the  case  finds,  that  all  green  tea  from  China  is 
of  this  kind.  I  doubt  myself  whether  this  is  so, 
as  a  matter  of  fact ;  but  whether  it  is  or  not,  it 
appears  from  the  case  that  green  tea  is  not  neces- 
sarily composed  of  this  mixture.  Specimens  were 
produced  m  court  free  from  the  consequences  of 
any  such  process,  and  I  think  it  of  no  importance 
that  the  trade  do  not  call  tea  of  this  kina  by  the 
name  of  green  tea.  Mr.  Bussell  said  evezy  one 
should  know  that  Chinese  green  tea  was  thus 
made,  and  by  asking  for  green  tea  one  could  only 
expect  the  article  of  commerce  known  in  the  trade 
b^  that  name.  It  an  article  is  a  compound  of 
different  substances,  or  requires  some  foreign  in- 
gredient either  to  make  it  or  to  render  it  lasting, 
as  for  instance  curagoa,  which  is  known  to  be  a 
mixture  of  various  materials,  or  sherry,  which  re- 
quires alcohol  to  make  it  fit  for  carriage;  then 
merely  to  call  the  article  by  its  received  name 
would  not  be  to  represent  an  adulterated  article  as 
unadulterated.  But  when  a  simple  article  like  tea 
has  mixed  with  it  foreign  ingredients  like  gypsum 
and  Prussian  blue,  which  are  used  merely  for  the 
purpose  of  colouring  the  tea,  and  are  not  required 
m  the  natural  process  of  drying  or  preparing,  then 
such  a  mixture  is  adulteration.  A  further  question 
arises  as  to  whether  the  appellant  represented  this 
green  tea  as  unadulterated,  when  he  sold  it.  It 
was  called  green  tea,  and  the  case  finds  by  way  of 
recital,  but  sufficiently  for  this  purpose,  that  the 
public  are  not  aware  of  the  process  by  which  it  is 
coloured.  Moreover  the  shopman  stated  that  he 
was  authorised  by  the  appellant  to  guarantee  the 
article  sold  as  genuine  green  tea.  From  these 
facts  it  seems  to  me  that  the  appellant  sold  as  un- 
adulterated this  article  of  food  which  was  adulte- 
rated, and  that  the  conviction  should  be  affirmed. 

QuAiN,  J. — I  regret  that  I  cannot  agree  in  the 
judgment  of  the  rest  of  the  court.  This  is  a  matter 
of  great  public  importance,  and  it  seems  to  me 
that  a  retail  grocer  at  Birkenhead,  selling  this  tea 
in  the  condition  it  was  imported  by  the  merchants 
from  China,  was  not  intended  to  be  within  the 
application  of  the  Act.  The  case  finds  that  an 
article  of  commerce  known  in  the  trade  as  green 
tea  is  painted  and  faced  in  the  manner  described 
before  it  leaves  China  for  this  country,  and  is 
generally  sold  for  p^reen  tea.  There  is  nothing 
injurious  in  it,  and  its  appearance  is  that  of  green 
tea.  Did  the  appellant  then  by  selling  it  for  green 
tea  impliedly  seU  an  adulterated  article  as 
unadulterated  P  In  my  opinion  he  did  not.  He  sold 
avowedly  an  article  well  known  as  the  green  tea 


of  commerce,  and  the  onkr  article  known  by  that 
name  in  the  trade.  He  had  not  altered  it  at  aU, 
but  sold  it  as  he  bought  it ;  and  I  think  he  oug^t 
not  to  be  liable  under  this  statute. 

Archibald,  J. — I  agree  with  my  Lord  and  my 
brother  Blackburn  that  this  is  a  case  within  the 
application  of  this  Act.  It  may  be  that  green  tea 
may  come  in  time  to  mean  pure  tea  with  a  facing 
of  foreign  materials.  Accoraing  to  the  case,  that  is 
now  the  opinion  of  the  tea  tiiftde,  and  if  it  were 
material  it  must  be  taken  that  the  appellant,  who 
is  in  the  trade,  is  aware  of  the  process  by  which 
Chinese  tea  is  coloured.  The  question,  however 
is,  what  the  public,  who  are  the  purchasers  and 
consumers,  understand  by  the  expression  "  green 
tea,"  when  they  ask  to  buy  it.  The  case  finds 
that  the  public  know  nothing  about  the  colouring 
of  gypsum  and  Prussian  blue.  Except  for  its 
being  an  article  of  commerce  known  in  the  trade 
as  green  tea,  this  mixture  would  be  admittedly 
an  adulteration;  and  the  fact  of  the  public 
ignorance  makes  it  so  in  this  case,  notwithstanding 
the  received  use  of  the  term  amongst  persons  who 
know  what  it  means. 

Judgment  for  re$pondeni. 

Attorney  for  appellant,  W.  Hunter,  jzm,,  Liver- 
pool. 
Attorneys  for  respondent.  Purines  and  Perry, 


Saturday,  May  30, 1874. 

Hampton  (app.)  v.  Bickakd  (resp.). 

Bastardy — Personal  Iom  —  Place  of  connection — 

36  ^  36  Vict  c.  65,  e.  3. 

The  respoTident  was  moiher  of  a  bastard  child  horn 

in  England,  of  whom  the  appellant  was  adjudged 

to  he  the  father,  ^  The  appeUcmt  was  an  Irishman, 

and  the  connection  took  place  only  in  Ireland; 

Held,  upon  a  case  stated  hy  the  justices,  that  the 

Basta/rdy  Laws  Amendment  Act  1872,  ga;oe  juris* 

diction  in  all  cases  where  the  birth  was  in  this 

country  and  the  fa{her  was  present;  and  that  it 

mattered  not  what  was  the  country  of  the  parents 

or  the  place  of  their  connection. 

This  was  a  case  stated  by  two  of  Her  Majesty's 

justices  of  the  peace  in  and  for  the  county  of 

Cornwall,  under  the  statute  20  &  21  Vict,  a  4&,  on 

the  application  in  writing  of  the  appellant,  who 

was  dissatisfied  with  their  determination  upon  the 

question  of  law  which  arose  as  hereinafter  stated, 

on  the  12th  Aug.  1873  at  the  Institution  at  Tor- 

Eoint,  in  the  said  county  of  Cornwall,  the  appelkmt 
aving  duly  entered  a  recognisance  to  prosecute 
the  appeal. 

Upion  the  hearing  of  a  certain  application  pre- 
ferred by  the  respondent  against  tiie  appellant 
under  section  3  of  the  Bastardy  Laws  Amend- 
ment Act  1872,  that  she  had  been  delivered  of  a 
bastard  child  since  the  passing  of  the  Bastardy 
Laws  Amendment  Act  1872,  within  twelve  oalendea* 
montha  from  the  date  of  her  application,  of  which 
bastard  child  she  alleged  the  appellant  to  be  the 
father,  the  justices  adjudged  the  said  appellant  to 
be  the  putative  father  of  the  said  bastard  child, 
and  ordered  him  to  pay  to  the  respondent  certain 
sums  of  money  as  set  forth  in  the  order  under 
their  hands  and  seals,  dated  the  12th  Aug.  1873. 

The  following  facts  were  either  proved  before 
the  justices  or  admitted  by  both  parties. 

The  said  bastard  child  was  bom  on  the  4th 
Sept.  1872  at  the  parish  of  St.  Germans,  in  the 
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ooimtj  of  Cornwall,  where  the  resDondent  was 
then  liying  with  her  mother ;  the  appellant,  who  is 
an  Irishman,  haying  heen  in  Ireland  at  the  time 
o!  the  birth.  The  connection  which  resalted  in 
the  birth  of  the  child  took  place  in  Ireland  (no 
connection  haying  taken  place  elsewhere  than  in 
Ireland),  where  the  respondent  was  then  liying  in 
domestic  seryice. 

The  application  for  a  summons  to  the  appellant 
was  made  on  the  27th  May  1873,  and  the  summons 
was  duly  seryed  npon  him  on  the  2nd  June  1873, 
and  the  hearing  of  the  application  was  from  time 
to  time  adjourned  until  tne  12th  Aug.  1873,  when 
the  order  was  made  as  before  stated. 

On  the  part  of  the  appellant  it  was  contended 
that  inasmuch  as  the  Bastardy  Laws  Amend- 
ment Act  1872,  does  not  extend  to  Ireland,  and 
the  connection  which  resulted  in  the  birth  of  the 
child  took  place  in  Ireland,  notwithstanding  the 
fact  of  the  birth  taking  place  in  England,  the 
jastioes  had  no  jurisdiction  in  this  case. 

On  the  part  of  the  respondent  it  was  contended 
that  the  child  being  born  of  an  Eu^lish  woman  in 
Eneland,  in  the  county  of  Gomwul,  the  justices 
haa  jurisdiction. 

The  justices,  howeyer,  being  of  opinion  that  as 
the  ehQd  was  bom  in  England  as  aforesaid  they 
had  jurisdiction  in  the  matter,  gaye  their  deternu- 
nation  against  the  appellant  in  the  manner  before 
stated. 

The  question  of  law  upon  which  this  case  was 
stated  for  the  opinion  of  the  court  therefore  was, 
whether  the  justices  had  or  had  not  jurisdiction 
to  make  the  order  before  stated,  and  whether  the 
order  was  yalid,  or  otherwise.  And  the  court  was 
humbly  solicited  according  to  the  power  yested  in 
the  said  court  by  the  said  statute  20  <&  21  Vict.  c. 
43,  to  remit  the  case  to  the  said  justices,  with  the 
opinion  of  the  court  thereon,  or  to  make  such 
other  order  as  the  court  might  deem  fit. 

AntHe  argued  for  the  appellant. — All  preyious 
legislation  on  this  subject  is  repealed  by  35  &  36 
Yict.  c.  65 ;  and  that  is  a  personal  statute.  By 
international  law,  an  act  of  this  kind,  which  is  of 
the  nature  of  a  wrong  on  the  father's  part,  must 
be  judged  according  to  the  law  of  the  country  to 
which  the  person  who  is  made  liable  belongs.  The 
Legislature  has  thought  proper  to  impose  different 
legislation  concerning  bastardy  upon  Ireland, 
from  that  of  this  country :  for  this  purpose, 
therefore,  Ireland  must  be  taken  to  be  a 
foreign  country.  [Blackburn,  J.— But  this  is 
not  a  wrong  at  all ;  it  is  a  civil  remedy  against 
the  father  for  the  maintenance  of  the  child.] 
This  exact  point  has  never  been  raised,  but  there 
are  two  cases  deciding  closely  analogous  questions. 
In  8coti  V.  Seymov/r  (1 H.  &  0. 219),  the  action  was 
between  two  British  subjects  for  an  assault  com- 
mitted at  Naples ;  the  Courts  of  Exchequer  and 
Exchequer  Chamber  held  that  the  action  lay  in 
this  country,  but  doubted  whether  any  such  action 
could  be  sustained  if  one  of  the  parties  had  been  a 
Neapolitan.  And  it  was  held  in  The  Kamak, 
[L.  Bep.  2  P.  0.  505;  21  L.  T.  Rep.  N.  S. 
159),  that  the  extent  of  the  authority  con- 
ferred on  the  master  of  a  vessel  to  bind  the 
owners  either  of  the  ship  or  cargo,  is  derived  from 
md  goyemed  by  the  law  of  the  fi&g.  This  rule  as 
bo  personal  statutes  is  to  be  found  also  in  M. 
Felix's  Treatise  on  International  Law,  vol.  1,  p.  79. 
And  Dalloz  in  his  General  Jurisprudence,  vol.  xxx., 
p.  166»  treats  of  the  rights  of  family  with  respect 


to  foreigners  in  paragraph  392 ;  he  says,  "  If  the 
relations  of  family  be  established  between  French 
and  foreigners,  it  is  always  the  personal  law  of 
each  which  shall  determine  his  state  and  capacity." 
Again,  with  respect  to  the  duty  of  maintenance 
upon  parents  so  situated,  where  there  is  a  differ- 
ence between  the  French  and  foreign  law,  he  says, 
"  It  seems  to  us  that,  from  the  rule  that  the  per- 
sonal statute  follows  each  individual,  whatever  be 
the  place  he  inhabits,  the  consequence  flows  that 
in  prinpicle  one  must  consult  only  the  personal 
law  in  order  to  decide  if  he  is  or  not  held  by  such  an 
obligation,  if  he  has  or  not  a  right  to  invoke  such 
a  protection."  [Blackburn,  J. — That  proposition 
goes  to  this  extent,  if  it  be  applicable  to  this  coun- 
try ;  that  if  a  Frenchman  were  to  come  to  England, 
and  have  a  child  by  an  Englishwoman  who  had 
never  left  this  country,  he  would  not  be  liable 
under  the  Bastardy  Act.]  That  is  so.  [Cockburn, 
C.  J. — International  law  has  nothing  to  do  with 
the  interpretation  of  this  statute.]  The  3rd  section, 
in  limiting  the  time  for  the  woman's  application  to 
a  justice,  implies  that  the  connection  must  be  in 
England ;  it  says,  "  at  any  time  within  the  twelve 
months  next  after  the  return  to  England  of  the 
man  alleged  to  be  the  father  of  such  child." 
[CocKBUEN,  C.  J. — ^That  provision  merely  keep>s 
the  jurisdiction  alive  in  the  case  of  the  father's 
absence  from  this  country.]  It  was  held  under 
the  previous  statutes  on  the  subject  that  the  juris- 
diction existed  only  when  the  birth  was  in  this 
country  {Beg,  v.  Blane,  13  Q.  B.  769),  and  that  de- 
cision was  based  upon  the  personal  law.  The 
same  principle,  and  the  implied  intention  of  this 
statute,  both  aeree  in  requiring  the  intercourse  as 
well  as  the  birui  to  be  in  this  country. 

CharleSf  for  the  respondent,  was  not  heard. 

Cockburn,  0.  J. — I  think  this  is  the  simplest 
matter  possible.  The  statutes  on  bastardy  were 
intended  to  make  the  father  liable  and  to  protect 
the  parish  in  which  the  child  is  bom  from  liability 
for  its  maintenance.  The  last,  like  the  pre- 
yious Acts,  gives  the  justices  jurisdiction  to  make 
orders  for  this  purpose  whenever  the  child  is  bom 
in  England.  It  is  perfectly  immaterial  what  may 
be  the  rules  of  international  law.  It  is  tho 
law  of  England  that  if  a  woman  is  delivered  of  a 
bastard  child  in  this  country,  and  the  father  is 
within  the  jurisdiction,  she  may  apply  for  an  order 
against  him ;  and  if  the  paternity  be  established,  he 
is  liable  for  the  child's  maintenance.  The  father's 
presence  is  material,  and  the  place  of  the  child's 
birth;  but  it  matters  not  where  the  connection 
took  place,  nor  to  what  country  the  parents  belong. 

Blackburn,  J. — I  am  entirely  of  the  same 
opinion.  If  the  statute  made  the  illicit  intercourse 
between  the  father  and  mother  penal,  it  might 
have  been  necessary  to  show  the  father's  liability 
according  to  the  law  of  his  country.  As  it  is  we 
have  only  to  apply  the  words  of  the  statute,  which 
limit  the  jurisdiction  only  to  the  place  of  the 
child's  birth,  and  the  presence  of  the  father. 

QuADsr  and  Archibald,  JJ.  concurred. 

Jtidgment  for  respondent , 

Attorneys  for  appellant,  FtUvoye  sxid  Paige, 
Attorneys  for  respondent,  Ooode,  Kingdon,  and 
CoUon  for  Smith  and  Benett,  De^onport. 


76 


MAGISTRATES'  CASES. 


O.P.] 


Datibs  V,  Kensington  and  Habdt — Havebfobjdwest  Election  Petition. 


[O.P. 


COURT   OF   COKMOir   FLEAS.     . 

Exported  by  Etkbuvqtov  Smith  and  J.  M.  Lxlt,  Eaqzs., 
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Ttbesday,  Jwns  2, 1874. 

Dayibs  (pet.)  t;.  Kensington  and  Haedt  (resps.). 

Haverfordwest  Election  Petition. 

Election  petition — Befusal  of  returning  officer  to 
receive  nomination  of  candidate  not  paying  eUc 
tion  expenses — Betum  of  other  candidate  paying 
Btich  expenses — Whether  payment  condition  pre' 
cedent  to  taking  poll — JbaUot  Act,  1872,  s,  8 — 
Reform  Act,  1832,  ss,  68,  71. 

The  payment  of  election  expenses  is  no  condition 
precedent  to  the  taking  of  a  poll,  oauL  a  return  is 
void  if  a  retwrni/ng  omcer,  imposing  such  a  con- 
dition, refuses  to  take  a  poll  on  the  ground  of 
nonrcomplia/nce  with  it* 

By  sect*  S  of  the  Ballot  Act,  1872,  election  expenses  are 
payable  in  the  same  manner  as  the  expenses  of  the 
erection  of  polling  booths  are  payable ;  arid  by 
sect.  71  of  the  Reform  Act,  1882,  such  booths  are  to 
to  be  erected  at  the  joint  and  equal  expense  of  the 
candidates  by  contract  with  the  candidates  them- 
selves  if  they  think  fit,  and  if  not,  by  the  returning 
offi>cer  at  the  expense  of  the  candidates. 

Sa/verfordwest  returns  one  member,  and  D.  and  K. 
were  both  duly  nominaled  as  candidates,  K.  paying 
601.  to  the  returning  officer  as  his  share  of  the 
estimated  election  expenses,  and  D.  not  making 
any  payment.  The  returning  officer  having 
fortnculu  declined  to  notice  D's  candidature  unless 
D.  would  pay,  or  give  security  for  the  paym>ent  of 
40Z.  a>s  his  half  of  the  expenses,  returned  K.  as 
d/uly  elected.  401.  was  a  fair  sum  for  D.  to  pay 
if  any  sum  w&i'e  dem^nddble  by  the  returning 
oMcer  before  taking  a  poU. 

Held,  upon  a  special  case,  that  K.  was  not  duly 
elected. 

Special  Case. 

1.  At  the  general  election  in  the  year  1874> 
the  respondent  William  Lewis  Harding  was  the 
returning  officer  for  the  borough  of  the  town  and 
county  of  Haverfordwest. 

2.  The  said  borough  is  entitled  to  return  one 
member  to  Parliament. 

8.  The  election  for  the  said  borouc;h  was  duly 
appointed  by  the  said  returning  officer  to  be 
holden  on  the  2nd  Feb.  1874,  in  the  grand  jury 
room  of  the  Shire  Hall  at  Haverfordwest  afore« 
said,  between  the  hours  of  11  a.m.  and  1  p.m. 

4.  Within  the  two  hours  appointed  for  the 
election  the  respondent  William  Edwards,  Baron 
Kensington,  appeared  in  the  grand  jury  room  as 
a  candidate,  with  two  registered  electors  as  his 
proposer  and  seconder,  and  accompanied  by  his 
agent ;  and  handed  in  his  nomination  paper  signed 
by  such  proposer  and  seconder  and  purporting 
also  to  be  signed  by  eight  other  registered  electors, 
and  at  the  same  time  deposited  with  the  said 
returning  officer  QOl.  as  a  deposit  for  one 
moiety  of  the  returning  officer's  expenses  in 
carrying  into  effect  the  provisions  of  the  Ballot 
Act,  1872. 

5.  During  the  two  hours  aforesaid  the  petitioner 
also  appeared  in  the  said  grand  jury  room,  unac- 
companied by  any  proposer  or  seconder  or  other 
person,  and  handed  in  a  nomination  paper 
signed  by  two  registered  electors  as  his  proposer 
and  seconder,  and  by  eight  other  registered 
electors. 


6.  The  petitioner's  address  to  the  electors  of 
the  said  borough  was  posted  in  the  public  places 
of  Haverfordwest  several  days  previous  to  the  day 
of  election,  and  immediately  on  its  appearance 
the  said  returning  office^  wrote  and  sent  to  the 
petitioner  a  letter  in  the  following  terms  : 

Spring  Qardeng,  Hayerfordwest,  29th  Jan.  1874. 

Dear  Sir. — I  observe  that  yon  have  pabliahed  an 
address  to  tne  electors  of  tMs  borough. 

As  it  will  be  utterly  impossible  for  me  to  make  the 
neoessary  arrangements  for  the  poll  if  the  London  orders 
are  deferred  longer  than  to-morrow,  I  must  ask  yon  to  be 
prepared  with  a  snffioient  deposit  or  approved  secnrity 
Dy  to-morrow  at  noon. 

Be  pleased  to  let  me  hear  from  yon  in  the  mean  time 
the  oonrse  yon  intend  to  adopt. — ^Yonrs  tmly, 

W.  L.  Hasding,  Sheriff  of  Havezfordwest. 

To  this  letter  no  reply  was  sent  by  the  petitioner. 
When  the  petitioner  presented  nis  nomination 
paper  the  said  returning  officer  demanded  of  him  a 
deposit  of  40Z.,  with  which  the  petitioner  was  not 
prepared,  and  which  he  did  not  make. 

The  said  returning  officer  thereupon  wrote  out 
and  served  upon  the  petitioner  a  notice  of  which 
the  following  is  a  copy  : 

To  Mr.  T.  W.  Davies. 

I  hereby  give  yon  notice  and  require  yon  to  deposit 
with  me  the  sum  of  401.,  or  to  give  me  approved  security 
for  the  like  sum,  by  one  o'clock  (local  time)  tO'day,  or  in 
default  of  your  so  doing  I  shall  decline  to  notice  your 
candidature  at  tiie  present  election  for  Hayerfordwest. 
The  aboye  sum  is  one  moiety  of  the  estimated  disburse- 
ments  by  the  sheriff. — ^Tours  obediently, 

2nd  Feb.  1874.  W.  L.  Harding,  Sheriff. 

Assuming  that  the  returning  officer  was  entitled 
to  demand  any  deposit  or  security  from  the  peti- 
tioner, the  said  sum  of  401.  was  not  an  improper  or 
unreasonable  sum  to  be  paid  as  the  amount  to  be 
deposited  or  secured,  and  in  fact  40Z.  was  the  sum 
which  might  properly  have  been  fixed. 

7.  The  petitioner  did  not  either  during  the  two 
hours  appointed  for  the  election,  or  at  any  time 
aflerwaras  pay  or  tender  to  the  said  returning 
officer  the  saia  sum  of  4^1.,  or  any  other  deposit,  or 
give  or  offer  to  give  any  security  for  the  said  sum 
of  40Z.  or  any  other  sum. 

8.  The  petitioner  did  not  during  the  ^  time 
appointed  for  the  said  election  give  any  notice  to 
the  effect  that  he  withdrew  from  his  candidature 
signed  by  him  to  the  returning  officer. 

9.  The  petitioner  did  not  declare  nor  was  he 
called  upon  to  declare  in  writing  to  the  returning 
officer  on  or  before  the  day  of  nomination  the  name 
or  address  of  any  agent  or  agents ;  but  the  peti- 
tioner contends  that  if  he  hsA  been  nominated 
properly,  he  would  have  had  by  law  the  whole 
of  tne  rest  of  the  day  for  the  purpose  of  appointing 
such  agent. 

10.  The  said  returning  officer  under  the  circum- 
stances without  adjourning  the  said  election  for  the 
purpose  of  taking  a  poll,  £clared  the  said  William 
lidwards  Baron  Kensington,  to  be  duly  elected,  and 
returned  his  name  to  the  Clerk  of  the  Crown  in 
Chancery. 

The  question  for  the  opinion  of  the  court  is 
whether  the  said  William  Edwards,  Baron  Ken* 
sington,  was  duly  elected  and  returned. 

Gorst,  with  him  Alfred  Hardy,  for  the  petitioner. 
— ^There  is  nothing  m  the  Ballot  Act  1872,  or  the 
Beform  Act  of  1882,  to  which  sect.  8  of  the  Ballot 
Act  is  intended  to  refer,  which  warrants  the 
imposition  of  this  condition  precedent  to  nomi* 
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nation  by  the  retuming  officer,  (a)  They  cited 
Morris  v.  Burdett  (1  Camp.  N.  P.  0.  218  (a.  d, 
1808);  2  M.  &  S.  212  (▲.  D.  1813).  In  the  first 
CBse  (reported  1  Camp.)  Lord  EUenborongh, 
C.  J.,  held  that  a  canoidate  is  only  liable  for 
such  expenses  as  are  imposed  by  positive  sta- 
tate,  or  by  his  own  consent,  express  or  implied, 
notwithstanding  there  might  have  been  a  long 
usage  for  the  expenses  being  rateably  defrayed  by 
ftU  Si6  candidates;  and  in  the  second  case  (reported 
2  M.  &  S.  212)  Lord  EUenborough,  C.  J.,  and 
Le  Blanc,  Bay  ley,  and  Dampier,  J  J.,  held  that  a 
candidate  proposed  without  his  consent,  bat  after- 
wards taking  his  seat,  was  not  liable  to  pay  hustings 
expenses. 

C.  8.  Bawen,  for  the  respondent,  Lord  Kensing* 
ton.— First,  the  receiving  officer  was  right  in 
insisting  upon  having  his  expenses  paid  in  advance ; 
secondly,  even  if  he  was  wrong  the  election  is  not 
therefore  void.  Mr.  Davies,  by  not  answering  the 
retuming  officer's  letter,  had  shown  that  non-pay- 
ment of  the  expenses  on  his  part  was  a  probable 
contingency.  At  common  law  the  sheriff  was 
under  no  liability  to  provide  any  material  for  an 
election ;  such  liability  was  first  cast  upon  him  by 
18  Geo.  2,  c.  18,  s.  7  (repealed).  He  further 
referred  to  34  Greo.  3,  c.  73  (repealed  by  the  Ballot 
Act),  and  51  Geo.  3,  c.  126  (a  temporary  Act). 
MunU  V.  Bturge  (8  M.  &  W.  302)  is  no  doubt  an 
anthority  for  the  petitioner,  but  it  is  submitted 
that  it  was  wrongly  decided.  And  such  portions 
of  the  judgments  as  make  for  the  petitioners  were 
not  necessary  for  the  decision  of  the  case — a  quali- 
fication which  will  apply  equally  to  the  judgments 
in  Morris  v.  Bwdett  {ubi  sup.) 

Le  Marchant  for  Mr.  Harding,  the  retuming 
officer,  argued  as  to  costs  only. — ^The  retuming 
officer  ought  not  to  have  to  pay  costs ;  there  are 
decisions,  of  election  committ^  only,  it  is  true, 
to  that  effect.  [Brett,  J. — To  my  knowledge, 
Willes,  J.  read  all  the  decisions  of  election  com- 

(a^  Ballot  Act  1872  (35  &  36  Vict.  c.  33) ,  b.  8.  '<  Subject 
to  the  provisions  of  this  Act,  every  returning  officer 
■hall  provide  such  nomination  papers,  polling  stations, 
ballot  boxes,  ballot  papers,  stamping  instruments,  copies 
of  registers  of  voters,  and  other  things,  appoint  and  pay 
sachofi&cers,  and  do  snch  other  acts  and  thmgs  as  may  be 
neoessaxy  for  effectually  conducting  an  election  in 
manner  provided  by  this  Act. 

"All  expenses  properly  incurred  by  any  retoming  officer 
in  carrying  into  eff^  the  provisions  of  this  Act,  in  the 
case  of  any  parliamentary  election,  shall  be  payable  in 
the  same  manner  as  expenses  incurred  in  the  erection 
of  polling  booths  at  such  election  are  by  law  payable. 

Beform  Act  1832  (2  Will.  4,  c.  34),  s.  71.  **  All  booths 
neeted  for  the  convenience  of  taking  polls  shall  be 
ereoted  at  the  joint  and  equal  expense  of  the  several 
candidates,  and  the  same  shall  be  erected  by  contract 
vith  the  candidates,  if  they  shall  think  fit  to  make  such 
contract ;  or  if  they  shall  not  make  such  contract,  then 
the  same  shall  be  erected  by  the  sheriff  or  other  retum- 
ing officer  at  the  expense  of  the  several  candidates  as 
aforesaid,  subject  to  such  limitation  as  hereinafter  next 
mentioned,  (that  is  to  say)  that  the  expense  to  be  incurred 
for  the  booth  or  booths  to  be  erected  at  the  principal 
place  of  election  for  any  county,  riding,  parts  or  divi- 
rioDs  of  a  county,  or  at  any  of  the  polHng  places  so  to  be 
appointed  as  aforesaid,  shall  not  exceed  the  sum  of  40L, 
in  respect  of  any  one  such  principal  place ;  and  the  ex- 
pense to  be  incurred  for  any  Dooth  or  booths  to  be  erected 
for  any  parish,  district,  or  part  of  any  cit^  or  borough, 
8haQ  not^  exceed  the  sum  of  252.  in  respect  of  anv  one 
such  parish,  district  or  part ;  provided  always,  that  if 
sny  person  shall  be  proposed  without  his  consent,  then 
the  person  so  proposing  iiim  shall  be  liable  to  defray  his 
share  of  the  said  expenses  in  like  manner  as  if  he  had 
been  a  candidate." 


mittees  from  the  earliest  times  downwards,  and 
said  that  he  had  not  found  any  which  did  not 
appear  to  him  to  be  right.]  He  then  cited  the 
Warrington  case  (1  O'Mall.  &  H.  42),  and  further 
stated  that  in  the  Hackney  case  (not  reported). 
Grove,  J.,  ordered  all  parties  to  pay  their  own 
costs. 

Lord  CoLiSBiDGE,  C.J. — In  this  case  we  are  asked 
to  say  whether  Lord  Kensington  was  duly  elected 
to  serve  in  Parliament  for  the  borough  of  Haver- 
fordwest, in  which  it  appears  that  the  sheriff  acted 
as  returning  officer.  Lord  Kensington  had  been 
duly  proposed  and  seconded,  and  Mr.  Davies  had 
been  duly  proposed  and  seconded  within  the  mean- 
ing of  par.  1  of  sect.  1  of  the  Ballot  Act  1872.  The 
sheriff,  however,  declined  to  put  Mr.  Davies  in 
nomination  on  the  ground  that  Mr.  Davies  de- 
clined to  find  funds  for  the  expenses  of  the  election^ 
which  are  to  be  defrayed  in  the  first  instance  by 
the  sheriff  himself.  It  is  beyond  doubt  that  the 
sheriff  imposed  the  giving  of  this  deposit  as  a  con- 
dition precedent  to  the  taking  of  a  poll,  and  I  may 
say  that  nobody  impeaches  the  motives  of  the 
sheriff  in  so  imposing  it.  The  case  finds  that  the 
amount  of  402.  was  no  exorbitant  deposit  to  ask 
for,  if  the  sheriff  were  entitled  to  ask  for  any 
deposit  at  all.  Now,  was  he  justified  in  imposing 
this  condition  precedent  or  not  P  I  am  of  opinion 
that  he  was  not.  The  question  depends  on  the 
construction  of  sect.  71  of  the  Reform  Act  of  1832, 
upon  which  section  we  have  opinions  of  the  highest 
authority.  The  Ballot  Act  in  no  way  helps  us, 
inaamacn  as  sect.  8  of  that  Act  merely  directs  tha^ 
election  expenses  are  to  be  payable  in  the  same 
manner  as  the  expenses  incurred  in  the  erection  of 
polling  booths  are  by  law  payable.  Now  thft  law 
as  to  the  payment  of  such  expenses  is  contained  in 
two  sections  of  the  old  Beform  Act  of  1832,  s.  68 
and  sect.  71.  Sect.  68  is  not  of  much  importance 
because  the  greater  part  of  it  has  been  repealed, 
but  is  of  some  use  in  illustrating  the  meaning  of 
sect.  71.  [The  learned  judge  then  read  sect.  71, 
and  proceeded  :]  Here  there  is  no  trace  of  any 
condition  precedent,  no  trace  of  an  enactment  that 
if  a  candidate  refuses  to  pay  expenses  he  shall  not 
be  allowed  to  proceed  to  election.  Yet  so  serious 
a  matter  as  the  refusing  to  allow  a  candidate  to  be 
placed  in  nomination  would  have  been  put  in  clear 
words,  if  it  had  been  intended  that  such  should  be 
the  law ;  and  it  would  not  have  been  left  to  be  got 
at  by  what  I  must  call  a  far-fetched  and  strained 
construction  of  words.  But  we  are  not  left  to  decide 
between  such  a  far-fetched  construction  and  the 
reasonable  construction.  The  section  received 
judicial  construction  in  1841  in  Muntz  v.  Sturge 
{ubi  sup.),  decided  by  such  high  authorities  as  Lord 
Abinger,  C.B.,  and  Parke  and  Anderson,  BB.  In 
that  ca«ie  the  plaintiff  was  returning  officer  for  Bir- 
mingham, and  sued  the  defendant,  who  had  been 
put  in  nomination  but  declined  to  go  to  the  poll, 
for  one- third  part  of  the  expenses  incurred  by  the 
plaintiff  in  erecting  the  polling  booths  under  sects. 
68  and  71  of  the  Reform  Act.  So  the  Act  came 
before  the  court  to  be  construed,  and  I  find  that 
the  very  argument  that  has  been  urged  before  us 
to-day  was  pressed  upon  the  court.  "  It  was  urged 
upon  us,"  said  Lord  Abinger,  C.B.,  "that  this 
cannot  be  the  true  construction  of  the  Act  *'  (that 
the  candidates  designated  by  sect.  71  are  only  those 
who  go  to  the  poll)  **  inasmuch  as  the  retuming 
officer  is  necessarily  obliged  to  incur  a  large  por- 
tion of  the  expense  before  the  day  fixed  for  the 


78 


MAGISTRATES'  CASES. 


C.P.] 


Nbyille  v.  Bridoeb. 


[Ex. 


nomination,  it  being  often  impossible  to  erect  the 
neoessary  booths  between  the  time  of  the  nomina- 
tion and  the  actual  commencement  of  the  poll. . .  It 
must  be  admitted  that  the  constmction  which  we 
pnt  on  these  clauses  may  in  some  cases  possibly, 
though  not  very  probably,  cast  on  the  returning 
officer  the  burthen  of  preparing  at  least  for  the 
erection  of  booths,  when  there  may  be  never  any 
person  answering  the  description  of  a  candidate 
eventually  liable  to  reimburse  him.  But  at  most 
this  only  shows  that  in  certain  rare  cases  the  post 
of  returning  officer  may  be  one  of  an  onerous 
character;  and  the  Legislature  may  well  have 
considered  that  to  be  a  far  less  evil  than  it 
would  be  to  prevent  proper  persons  from 
being  proposed,  under  the  fear  that  the  pro- 
posers might  afterwards  become  liable  to  the  ex- 
pense of  a  poU,  in  which  they  may  have  taken  no 
part. . .  Our  attention  was  pomted  in  the  argument 
to  the  passage  in  sect.  18,  which  directs  the  returning 
officer  to  give  two  days'  notice.  .  .  .  This  certainly 
shows  that  in  some  cases  the  returning  officer 
must  erect,  or  at  all  events  have  made  preparations 
for  erecting  booths,  before  he  knows  whether  there 
will  or  not  be  any  necessity  for  them ;  but,  as  we 
have  already  stated,  we  do  not  feel  the  argument 
of  the  plaintiff  resulting  from  that  state  of  things, 
as  amounting  to  anything  like  a  reduetio  ad  absur' 
dum"  This  was  a  written  and  considered  judg- 
ment, and  is  of  the  very  highest  authority.  But 
our  attention  has  also  been  called  to  the  earlier 
authorities,  bearing  upon  the  earlier  state  of  the 
law.  These  only  make  in  the  same  direction.  In 
Morris  v.  Burdett  (1  Camp.  218),  I  find  Lord  Ellen- 
borough  saying:  "To  proclaim  the  election  is  a 
duty  which  the  law  casts  upon  the  high  bailiff." 
The  second  decision  (2  M.  &  S.  212)  proceeded 
upon  a  narrower  ground,  but  is  as  authority  for 
the  petitioner  as  far  as  it  goes.  I  am  of  opinion, 
therefore,  that  Mr.  Davies  had  a  right  to  remse  to 
comply  with  a  condition  which  the  returning  officer 
had  no  right  to  impose,  and  that  the  return  of  Lord 
Kensington  is  voia.  As  to  costs.  Lord  Kensingt<ni 
did  nothing  wrong,  so  that  we  do  not  give  costs 
against  him.  The  case  of  the  returning  officer  is 
more  doubtful.  I  think  on  the  whole  he  will  be 
sufficiently  .punished  by  having  to  bear  his  own 
costs. 

Brett,  J. — It  is  said  on  the  one  side  that  the 
returning  officer  committed  such  a  breach  of  duly 
as  to  avoid  the  election ;  it  is  replied  on  the  other 
that  he  was  entitled  to  impose  a  certain  con- 
dition precedent,  and  to  refuse  to  receive  the  nomi- 
nation of  Mr.  Davies  as  that  condition  was  not 
complied  with.  It  is  maintained  that  he  was 
entitled  to  force  Mr.  Davies  either  to  pay  the 
expenses  of  the  election  or  to  find  security  for 
their  payment.  Now  the  Ballot  Act  clearly  casts 
upon  the  returning  officer  the  duty  of  finding  all 
things  necessary  for  the  election,  and  the  attendant 
expenses  are  to  be  payable,  it  appears  on  reference, 
in  the  same  manner  as  the  expenses  incurred 
in  erecting  polling  booths  under  the  Eeform  Act 
of  1832.  [The  learned  judge  read  the  earlier  portion 
of  sect.  68  of  that  Act  and  proceeded :]  I  think  this 
section  necessarily  implies  that  polling  places  are 
intended  to  be  erected  in  every  borough  in 
England.  Then  sect.  71  provides  that  booths  shall 
be  erected,  but  omits  to  say  expressly  by  whom. 
If  it  had  been  meant  that  the  candiaates  should 
erect  them,  there  would  have  been  nothing  easier 
than  to  say  so.    The  section  then  goes  on  to  pro- 


vide for  contracts,  meaning  thereby  that  the  can- 
didates are  not  to  be  bound  by  the  sheriff's  esti- 
mates, but  may  force  him  to  conclude  a  specific 
contract  with  the  parties  providing  the  booths. 
But  it  has  been  argued  that  the  words  of  &i  Geo. 
8,  c.  126,  B.  1,  imply  that  the  payment  of  expenses 
was  a  condition  precedent.  I  think  it  unlikely 
that  this  should  be  so,  and  Mr.  Bowen  is  driven  to 
say  that  the  returning  officer  would  be  entitled  to 
call  for  the  payment  of  the  money  into  his  hands. 
But  however  that  may  be,  the  point  was  clearly 
decided  by  Lord  Ellenborough,  0.  J.,  and  the  rest 
of  the  court  in  Morris  v.  Bwrdett  (2  M.  &  S.  212), 
and  by  the  Court  of  Exchequer  in  MurUa  v. 
Sturge  (uhi  sup,).  But  it  is  said  that  the  conclusions 
of  the  court  upon  the  point  were  not  necessary  for 
the  decision  of  the  case.  I  think  that  is  but  a 
weak  argument  in  a  case  where  the  point  was 
raised  before  the  court,  when  the  court  chose  to 
take  it  into  consideration,  and  pronounced  a  con- 
sidered  judgment  upon  it.  I  am  clearly  of  opinion 
that  under  the  Ballot  Act  the  payment  of  expenses 
is  no  condition  precedent  to  the  receiving  of  a 
nomination,  and  that  all  the  returning  officer  has 
to  do  is  to  see  that  the  provisions  of  sect.  1  are  com- 
plied with.  The  refusal  to  receive  a  nomination 
going  to  the  very  substance  of  the  election,  and 
not  being  an  infringement  of  merely  directory 
rules,  our  judgment  is  for  the  petitioner.  I  agree 
with  what  my  lord  has  said  as  to  costs.  Lord 
Kensington  has  done  nothing  wrong,  so  that  there 
is  no  reason  that  costs  should  be  given  against 
him.  I  am  disinclined  also  to  give  costs  against 
the  returning  officer,  because  I  cannot  think  that 
Mr.  Davies  did  a  handsome  thing.  Mr.  Davies 
was  no  doubt  entitled  to  stand  upon  his  strict 
rights,  but  looking  to  the  universality  of  the 
practice  which  he  chose  not  to  follow,  I  think  we 
ought  not  to  give  him  costs  as  against  the  return- 
ing officer. 

Judgment  for  petitiorher:  Election  cerUJled  to 
speaker  as  void. 

Attorneys  for  petitioner,  EUis  and  Co. 
Attorneys  for  respondent,  Wyatt,  Hoshins,  and 
Hooker. 
Attorney  for  returning  officer,  T,  H.  Smith. 
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Neville  v.  B&idgeb. 

EcclesiaMical  law — Burial  in  vault  in  thivrch-^ 
Burial  fees — Bight  of  parson  to  charge  fee  for — 
Farson  s  claim  as  freeholder — Action  for  ov/rial 
fee  — Jurisdiction  of  Common  Law  Court  over — 
Custom — Reasonahleness  of  fee/s — Novk-pofrish- 
ioner. 

On  an  a/pplicaJtion  to  the  vicar  of  a  parish  for  leave 
to  open  a  vault  in  the  chivrch,  and  to  bury  the 
corpse  of  a  non-pa/rishioner  therein,  the  vica/r,  as 
havir^  the  soil  and  freehold  of  the  chu/rch  in  hint' 
self,  may  maJce  a  bargain  with  the  applicant  for 
the  pa/yment  of  a  special  fee  for  givvng  his  con* 
sent,  and  may  enforce  suck  bargain  by  an  ordi* 
nary  action  in  a  common  law  courL 
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This  was  a  case  stated  on  appeal  by  the  defendant 
from  the  decision  of  the  jndge  of  the  County  Court 
of  Berkshire,  holden  at  Windsor,  as  follows  ; 

1.  The  action  came  on  to  be  heard  before  the 
judge  of  the  County  Court  of  Berkshire,  holden  at 
Windsor,  without  a  jury  on  the  24th  March,  and  by 
adjournment  on  the  20th  April  and  22nd  May  1873. 

2.  On  the  first  adjournment,  yiz.,  the  24th  April, 
st  the  commencement  of  the  hearing,  the  coimsel 
for  the  plaintiff  applied  for  leave  to  amend  his  par- 
ticulars of  demand ;  and  the  learned  judge  allowed 
the  proposed  amendment,  subject  to  any  objection 
to  be  made  thereto  at  the  then  next  monthly 
meeting  of  the  court,  and  he  adjourned  the  further 
hearinic  and  proceedings  until  the  same  day. 

3.  At  the  ensuing  monthly  sitting,  viz.,  on  the 
22nd  May,  in  the  year  aforesaid,  objection  was 
taken  on  the  part  of  the  defendant  (the  now 
appellant)  to  the  proposed  amendment,  and  after 
argument  the  learned  judge  overruled  the  ob- 
jection, and  allowed  the  amendment. 

4k  The  question  first  hereinafter  raised  and 
stated  is,  whether  the  learned  judge  had  or  had 
not  power  or  authority  so  to  allow  the  amend- 
ment of  the  statement  of  the  plaintiff's  parti- 
colirs.    The  particulars  as  amended  are  as  follows  : 

Hie  toXLowing  are  the  partionlara  of  the  plaintiff's 
ehim  in  this  action;  For  that  it  was  agreed  by  the 
plaintiff  and  the  defendant  that,  in  consideration  that  the 
plaintiff  (then  being  the  vicar  of  Wrayabnzy,  in  the 
•onnty  of  BnckinKnam)  wonld  give  his  consent,  licence, 
and  permiaaion  to  the  defendimt  to  buy  the  body  of 
Mra.  EUiabeth  Bathaheba  Daviee,  deceased,  in  the 
pariah  chorch  of  Wrayabnry,  aitnate  within  the  district 
and  jnxiadietion  of  the  aaid  County  Court,  and  wonld  do 
and  canae  to  be  done  in  the  aaid  church  all  thinffa  necea- 
tarj  and  incidental  to  tbe  aaid  bniial  in  and  about  the 

ring  a  vault  and  otherwiae,  tbe  defendant  promised 
pluntiff  to  pay  to  him  a  certain  aum  of  money,  to 
wit,  the  sum  of  twenty  guineaa  in  that  behalf ;  and  the 
phmiiff  aaya  that  he  gave  hia  consent,  licence,  and 
permiaaion  so  requested  aa  aforeaaid  to  the  defendant, 
and  the  body  of  the  aaid  £.  B.  Davies  waa  buried  by 
tiie  defendant  in  the  aaid  church ;  and  the  plaintiff  did 
and  caused  to  be  done  all  thinga  neoeaaary  and  incidental 
to  the  aaid  burial  in  and  about  opening  a  vault  in  the 
aaid  church  and  otherwiae,  yet  the  dttendant  has  not 
paid  the  said  plamtiff  the  aaid  aum,  or  an^  part  thereof, 
and  the  same  remains  due  and  unpaid.  And  the 
plaintiff  also  aues  for  money  payable  by  the  defendant 
to  the  plaintiff  on  an  account  atated  between  them ;  and 
the  plaintsff  elaima  2U.  ioid  the  plaintiff  withdraws 
Ua  olaim  fxam  the  consideration  of  the  aaid  Oonn^ 
Coort  aa  aet  forth  in  the  original  particulars  in  this 
aotian,  that  is  to  say — 

^   s.  d. 

Entrance  fee    •••    •.•2    2    0 

Church  service •         9    0 

^  11    0 
Tbe  original  particulars  were  as  follows : — 

For  the  following  fees  due  from  the  defendant  to  the 
plaintiff,  then  vicar  of  the  pariah  of  Wyardisbnry,  in 
'lie   oonnty  of  Buckingham,  in  ooouieotion  with   the 
snenl  of  the  late  Mrs.  Bavies^ 

£   8.  d. 

186&    Jan.  30.— Entrance  Fee     2    2    0 

Church  Service 0    9    0 

intheChuroh.  21    0    0 


^£23  11    0 

bid  this   sam  is  also  claimed  on  an  account 
lated. 

5.  Before  the  plaintifTs  case  was  opened  on  the 

rat  day  of  hearing  (20th  March)  the  defendant's 

oonsel  objected  to  the  jurisdiction  of  the  court, 

m  the  ground  that  the  particulars  of  demand,  as 

ben   anaezed  to   the  pbint,  showed  that    the 


amount  claimed  was  for  fees  alleged  to  be  due  for 
the  burial  of  Mrs.  Davies,  and  that  such  fees  were 
recoverable  (if  at  all)  only  in  the  Ecclesiastical 
Courts.  Thereupon,  the  counsel  for  the  plaintiff 
stated  that  he  intended  to  rely  on  the  special  con- 
tract or  promise  of  the  defendant,  for  a  valid  and 
lawful  consideration,  to  pay  the  said  sums  demanded, 
or  some  or  one  of  them,  and  that  he  was  entitled 
to  proceed  in  support  of  his  case  on  the  parti- 
culars as  originally  framed  and  annexed  to  the 
?laint,  viz.,  on  the  claim  "  on  the  account  stated." 
'he  learned  iudge  permitted  the  case  to  proceed, 
and  reserved  his  decision  on  the  point  till  the 
evidence  should  be  before  him. 

6.  The  counsel  for  the  plaintiff  then  opened  his 
case,  submitting,  amongst  other  grounds,  that  the 
court  had  jurisdiction,  partly  on  the  ground  that 
there  was  a  contract  between  the  parties,  and  also 
on  the  ground  that  burial  fees  may  be  the  subject 
of  proceedings  in  a  court  of  common  law,  if  the 
amount  of  fee  or  the  custom  of  the  parish  be  in 
dispute. 

7.  The  following  facts  were  proved  by  the 
evidence  given  for  the  plaintiff.  No  witnesses 
were  called  for  the  defendant. 

8.  The  plaintiff,  the  Bev.  Seymour  Neville,  was, 
in  Jan.  1868,  at  the  time  of  the  burial  of  Mrs. 
Davies,  hereinafter  mentioned,  vicar  of  Wyardis- 
bury,  or  Wraysbury,  in  the  county  of  Bucking* 
ham,  situate  ^thin  the  jurisdiction  of  the  said 
County  Court.  The  defendant,  Mr.  Edward 
Bridger,  is  the  sole  executor  and  residuary  le||;atee 
of  Mrs.  Elizabeth  Bathsheba  Davies,  widow, 
deceased. 

9.  In  the  year  1852,  Mr  Heniy  Davies,  the 
husband  of  Mrs.  E.  B.  Davies,  died  and  was 
buried  in  a  brick  vault  or  grave,  belonging  to  the 
family  of  Mrs.  Davies,  in  the  aisle  of  Wraysbury 
Church.  He  was  not  a  parishioner  of  Wraysbury, 
and  his  friends  (for  obtaining  the  consent  of  the 
vicar  of  Wraysbury  to  his  interment  in  the 
church,  and  leave  to  break  the  soil  and  open  a 
vault  therein  for  the  purpose)  paid  the  vicar  the 
sum  of  30Z.  68.  6d.,  such  sum  being  the  amount 
paid  and  charged  by  the  vicars  of  Wraysbury,  for 
the  interment  of  any  non-parishioner. 

10.  On  the  24th  Jan.  1868  Mrs.  Elizabeth  Davies 
died,  and  was  not,  at  the  time  of  her  death  a 
parishioner  of  Wraysbury.  By  her  will  she  ap- 
pointed the  defendant  her  sole  execator,  and  gave 
directions  that  she  was  to  be  buried  at  Wrays- 
bary  church,  near  her  husband.  The  defendant 
authorised  and  gave  orders  to  Mr.  Theophilus 
Watkins  undertc3cer,  of  No.,  Lamb's  Conduit- 
street,  London,  who  had  conducted  the  burial  of 
Mr.  Davies,  to  make  all  necessary  engagements 
and  arrangements  for  the  burial  of  Mrs.  Davies  in 
Wraysbury  churcli,  if  possible,  and  to  do  all  that 
was  requisite  for  the  purpose. 

11.  The  plaintiff  was,  at  tbe  end  of  Jan.  1868, 
absent  from  England.  His  office  was  temporarily 
filled,  and  its  anties  discharged  for  him,  by  a 
curate.  The  fees  due  to  the  vioaf  and  the 
charges  made  by  him  in  relation  to  his  office  were 
always  received  and  claimed  on  his  account  by  the 
parish  clerk  of  Wraysbury.  The  curate  and  the 
parish  clerk  were  duly  authorised  to  make  all 
necessary  engagements  and  arrangements  for 
burials. 

12.  Mr.  Watkins  communicated  with  the  antho- 
rities  on  the  spot,  and  applied  for  permission  to 
open  the  Davies  vault  or  grave  in  the  church,  and 
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to  bury  Mrs.  Davies  there.  Mr.  Watkins  was 
informed  by  the  paYish  clerk  that  the  fees  would 
be  high,  or  that  the  charges  would  be  heavy,  in 
consequence  of  the  vault  being  in  the  church. 
Mr.  Watkins  stated  to  the  parish  clerk  that  he  was 
requested  to  bury  Mrs.  Davies  in  the  grave  of  her 
late  husband  within  the  aisle ;  that  he  had  con* 
ducted  the  burial  of  Mrs.  Davies's  late  husband, 
and  had  paid  the  charges  made  in  respect  thereof. 
The  necessary  consent  was  then  given,  and  the 
bricked  vault  mentioned  in  par.  9  was  opened 
in  the  aisle  of  the  church,  and  on  the  30th  Jan. 
the  said  Mrs.  Elizabeth  Davies  was  interred 
therein.  The  plaintiff's  curate  officiated,  and  the 
defendant  was  present  at  the  funeral. 

13.  The  parish  clerk,  who  had  resided  for 
fifty  years  m  the  parish,  and  who  succeeded  his 
father  in  the  office  of  parish  clerk  in  1845,  and 
had  since  filled  it,  produced  an  old  book.  The  said 
book  is  ordinarily  kept  in  and  was  taken  from  the 
iron  chest  in  the  parish  church,  which  the  witness, 
the  parish  clerk,  received  at  the  time  he  took 
office,  containing,  amongst  other  things,  the  scale 
of  fees  and  charges  made  in  respect  of  burials  in 
the  parish  of  Wraysbury  for  parishioners  and  out 
parishioners.  The  scale  of  fees  and  charges  were 
proved  by  him  to  be  in  the  handwriting  of  the 
deceased  vicar  of  Wraysbury,  and  had  been  in 
force  as  long  as  he  could  remember,  and  had  been 
always  adhered  to.  No  claim  in  respect  of  fees 
had  been  resisted  before,  llie  scale  of  fees  and 
charges  was  a  matter  of  common  knowledge  in 
the  parish.  For  out  parishioners  all  fees  and 
charges  were,  as  appeared  in  the  entries  in  the 
said  book,  exactly  double  what  is  received  and 
claimed  from  the  parishioners. 

On  first  making  a  vault  within  the  church,  the 
sum  of  ten  guineas  was  the  invariable  charge 
shown  by  the  said  book  as  made  by  the  vicar  of 
Wraysbury,  whether  for  parishioners  or  non- 
parishioners.  On  the  opening  of  a  grave  or  vault 
within  the  church,  ana  for  the  consent  of  the 
vicar  for  the  burial,  the  sum  (independent  of  the 
fees  for  church  service)  of  ten  guineas,  was  the 
charge  shown  by  the  said  book  as  made  by  the 
vicar  of  Wraysbury  for  parishioners,  and  twice 
that  sum  for  non-parishioners. 

14.  Taylor,  the  parish  clerk,  also  deposed  that 
it  is  usual  for  the  undertaker  to  pay  all  fees  and 
charges  at  the  time  of  the  funeral. 

Shortly  after  the  funeral  the  parish  clerk 
handed  to  Mr.  Watkins  an  account,  of  which  the 
following  is  a  copy. 

Wraysbury,  80th  Jan.  1868. 
For  the  funeral  of  the  late  Mrs.  Henry  Dariee. 

£   B.    d. 

Fees  due  to  the  vicar      2    2    0 

Church  eervice 0    9    0 

Burial  in  the  church       21    0    0 

Feee  due  to  the  clerk  for  entrance      ...     0  10    0 
Clerk  and  Bezton'e  fee  for  opening  and 

dosing  vault 110 

Clerk  and  sexton's  fee  for  burial  in  the 


church 


..220 
£27    4    6 


Mr.  Watkins  thereupon  promised  the  parish 
clerk  to  send  him  a  cheque  by  return  of  post  for 
the  amount.  He  did  not,  however,  do  so,  but  sent 
the  account,  and  afterwards  referred  the  parish 
clerk,  to  the  defendant. 

15.  The  parish  clerk  having  applied  to  the 
defendant,  received  the  following  reply : 


87,  King  Williaxn-street,  London  Bridge,  E.C. 
27th  Feb.  1868. 
Sir,— The  account  of  fees  to  which  you  allude  in  your 
letter,  without  date,  just  received,  has  been  handed 
to  me  hv  Mr.  Watkins.  It  appears  to  be  solely  for  the 
Ubertv  to  bury  the  late  Mrs.  Davies  in  her  own  vault, 
and  de  amount  thereof,  je27  48.  6d.,  seems  to  me  so  out- 
rageously exorbitant  that  I  cannot  believe  it  hajB  been 
sent  with  the  knowledge  or  sanction  of  the  Yioar  of 
Wraysbury,  who  was  a  friend  of  the  deceased.  I  cannot, 
therefore,  complv  with  your  request  to  forward  you  a 
cheque,  but  shall  wait  the  return  of  Mr.  Neville,  who,  I 
understand,  is  at  present  abroad. — I  am,  Ac., 

Mr.  HenxT  Taylor,  £.  K.  BamaxB. 

Vicarage  Farm,  Wraysbury,  Staines. 

In  reply,  Taylor  wrote  the  following  letter : 

Wraysbury,  28th  Feb.  1868. 

Sir, — ^I  be^  to  inform  you  that  I  have  received  all  fees 
due  to  the  vioar  for  the  last  twenty-five  years  in  Wrays- 
bury, and  have  to  hand  them  over  to  the  rioar,  who  looks 
to  me  for  the  same.  Mr.  Neville  has  buried  a  great  many 
of  his  friends  at  Wrayeburv,  but  I  never  knew  him  to 
ffive  any  one  his  fees.  We  have  a  list  of  fees,  which  I 
dare  not  alter.  Although  Mr.  Neville  gave  Dermission  to 
bury  the  late  Mrs.  Henry  Davies  in  the  vault,  he  did  not 
mention  anything  about  the  fees  to  be  given.  It  is 
always  usual  for  the  undertaker  to  pay  me  at  the  time,, 
the  day  of  the  funeraL — I  am,  Ac, 

Ht.  Tatlob,  Pariah  Clerk. 

£.  K.  Bridger,  Esq. 

16.  On  the  parish  clerk  again  applying  to  the 
defendant,  he  received  the  following  letter : 

87,  King  William- street,  London  Bridge,  E.C., 
12th  June,  1868. 
Sir, — 1  have  already  stated  to  you  my  objection  to  the 
account  you  sent  me  for  fees  in  respect  of  the  lato  Mrs. 
Davies's  funeral,  and  that  I  shall  be  happy  to«pay  any 
reasonable  amount. — Tours,  &c., 

E.  K.  Bbidoxb. 
Mr.  H.  Taylor,  Wraysbury. 

Nothing  had  been  paid  by  the  defendant  to  the 
plaintiff,  or  to  the  parish  clerk,  in  respect  of  the 
fees  and  charges  mentioned,  and  this  action  was 
brought  to  recover  the  sum  claimed  by  the 
plaintiff. 

17.  On  these  facts  being  proved  the  counsel  for 
the  plaintiff  contended  that  the  court  had  juris- 
diction to  hear  and  determine  the  plaintiff's 
demand,  and  that  there  was  evidence  to  sup- 
port it. 

18.  The  counsel  for  the  defendant  objected  that 
the  facts  proved  showed  that  the  sums  claimed 
being  burial  fees,  could  not  be  recovered  in  the 
County  Court;  that  even  if  they  could,  burial 
fees  could  only  be  due  by  immemorial  custom, 
and  that  there  was  no  evidence  of  such  custom  in 
this  case ;  and  that  the  amount  claimed  was  ex- 
cessive, and  disproved  an  immemorial  custom,  and 
that  there  was  no  evidence  of  anv  contract  or 
promise  to  pay  the  sums  claimed,  nor  of  any 
account  stoted.  The  learned  judge  upon  this  part 
of  the  case  expressed  his  opinion  that  the  amount 
claimed  for  the  opening  the  vault  or  grave  for  the 
interment  of  an  out  parishioner,  or  non-parishionery 
was  not  excessive ;  but  he  reserved  his  judgment 
until  the  next  sitting  of  the  court.  And  at  the 
next  sitting,  which  was  held  on  the  20th  April 
1873,  the  counsel  for  the  plaintiff  applied  for  leave 
to  amend  his  particulars  of  demand,  which  amend- 
ment the  learned  judge  allowed,  subject  to  any 
objections  to  be  made  at  the  then  next  oonrt  day, 
and  further  reserved  his  judgment  until  the  same 
day. 

19.  At  the  next  sitting  of  the  court,  namely,  on 
the  22nd  May  1873,  the  objection  on  the  part  of 
the  defendant  to  the  said  amendment  was  renewed, 

;  but  was  overruled  by  the  learned  judge,  and  the 
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amendmcnfc  was  allowed,  and  made  as  set  forth  in 
par.  3  of  this  case. 

20.  The  learned  judge  ruled  that  he  had  juris- 
diction to  determine  the  portion  of  the  plaintiff's 
demand  which  had  not  been  withdrawn  from  the 
consideration  of  the  court.  He  found  that  the 
sum  claimed  was  a  reasonable  sum,  and  was  the 
sum  customarily  charged  by,  and  paid  to,  the 
Vicars  of  Wraysbury  for  their  consent  to  the 
burial  of  out  parishioners  within  the  parish 
church,  and  their  leave  to  open  the  soil  for  that 
purpose;  and  that  the  defendant  had  himself, 
and  by  his  authorised  agent,  agreed  to  pay  such 
reasonable  amount  as  would  be  reauired,  and  the 
learned  judge  gave  judgment  for  the  plaintifE  for 
the  sum  in  the  amended  particulars  demanded — 
viz..  217. 

From  this  judgment  the  defendant  now  appeals. 

The  questions  for  the  decision  of  the  court  are  : 
first,  had  the  learned  judge  the  power  or  authority 
to  allow  the  amendment  of  the  particulars  of  the 
plaintiffs  demand  under  the  circumstances  stated ; 
secondly,  had  the  County  Court  jurisdiction  to 
entertam  the  plaintiff's  demand  as  set  forth  in  the 
amended  particulars  in  par  4;  thirdly,  can  the 
verdict  for  the  plaintiff  be  supported  vrith  or  with- 
out the  amendment. 

Bayford^  for  the  defendant  (appellant),  con- 
tended, first,  that  on  the  particulars  of  demand 
as  ori^nally  delivered,  the  County  Court  had  no 
jurisdiction  in  the  matter,  inasmuch  as  it  was  an 
action  for  the  recovery  of  burial  fees  which  were 
recoverable  only  in  the  spiritual  or  ecclesiastical 
court ;  secondly,  that  the  amendment  of  the 
plaintiff's  particulars  of  demand  was  such  as  the 
judge  had  no  power  to  allow,  and  that  it  ought  not 
to  have  been  made ;  and,  thirdly,  that  even  if  the 
amendment  was  rightly  made,  yet  the  County 
Goart  had  still  no  jurisdiction  in  the  matter.  The 
claim  in  the  origmal  particulars  was  not  for  an 
agreed  amount,  but  expressly  for  "fees  due  from 
the  defendant  to  the  plaintiff  as  vicar,"  for  the 
burial  of  the  deceased,  under  the  three  heads  of 
**  entrance  fee,"  "  church  service,"  and  "  burial  in 
the  church,"  in  all  amounting  to  23^.  11«.  Now, 
unless  due  by  custom,  burial  lees  are  not  charge- 
able or  recoverable ;  and  when  so  due,  the  remedy 
is  in  the  Ecclesiastical  Court,  which  alone  has 
jurisdiction,  and  to  that  court  the  plaintiff  should 
have  gone.  No  doubt,  if  the  custom  be  disputed, 
prohibition,  if  applied  for,  would  be  granted;  but 
not,  as  it  is  said,  in  the  books,  '*  propter  defectum 
juriedictionis"  but  triationis. 

Dean  omd  Chapter  of  Exeter's  case,  1  Salk.  834  ; 
Spry  V.  Gallop,  16  M.  &  W.  716 ;  16  L.  J.,  N.S.,  218, 

Ex. 
Spry  T.  7*he  Direeiora,  ^c,  of  8t,  Marylehone,  2  Curtis 
Cons.  Bep.  5. 

No  Taiid  custom  for  payment  of  a  uniform  fixed 

I  am  was  proved  in  the  present  case ;  indeed,  it 

I  tppeared,  on  the  contrary,  that  the  sums  charged 

or  bmying  in  the  church    varied   on   different 

ccasions.    He  cited  on  the  point : 

MiUe  T.  The  Mcmor,  ire,  of  Colchester,  16  L.  T.  Bep. 
N.S.626;  L.Bep.2C.P.  476;  d6L.  J.  210,  C.  P. 
Shejihard  and  another  t.  Payne  and.  another,  6  L.  T. 
H«p.  N.  S.  716 ;  12  C.  B.,  N.  S.,414 ;  81  L.  J.  297, 
C.  P. ;  s.  0.  affirmed  in  error,  10  L.  T.  Bep.  N.  S. 
192 ;  38  L.  J.  158,  C.  P.  ;  16  C.  B.,  N.  S.,  132. 
Bruant  t.  Foot,  16  L.  T.  Bep.  N.  S.  55 ;  86  L.  J.  65, 
Q.  B. ;  B.  0.  affirmed  in  error,  18  L.  T.  Bep.  N.  S. 
578;  L.  Bep.  8  Q.  B.  497 ;  87  L.  J.  217,  Q.  B. 

lie  word  "  fee,"  in  the  particulars,  must  mean  an 
ccostomed   payment.    [Bje^hwell,  B. — On  that 

Mag.  Cas.— Yol.  IX. 


point  we  are  both  against  yoi^and  think  the  par- 
ticulars are  supportable.]  Again,  though  the 
vicar  has  power  to  give  consent  to  oury  in  the  church, 
yet  he  ought  not  to  exact  a  money  payment  for 
it.  In  Gibson's  Codex,  2nd  edit,  of  1761,  Tit.  23, 
cap.  2,  sect.  3,  p.  453,  it  is  said,  "  Ko  person  may 
be  buried  in  the  church,  or  in  any  part  of  it, 
without  the  consent  of  the  incumbent."  ..."  Our 
common  law  hath  given  this  privilege  to  the 
parson  only,  exclusive  of  the  bishop,"  .  .  . 
"  which  right  of  giving  leave  will  appear  to  belong 
to  the  parson,  not  as  having  the  freehold  (at  least 
not  in  that  respect  alone)  but  in  his  general 
capacity  of  incumbent,  and  as  the  person  whom 
the  ecclesiastical  law  has  appointed  the  judge  of 
the  fitness  or  unfitness  of  this  or  that  person  to 
havethefavour  of  being  buried  in  the  church."  .  .  . 
And  then,  after  stating  the  probable  origin  of 
churchyards,  "  in  which  everybody  had  always  a 
right  to  be  buried,"  the  learned  writer  goes  on  to 
say,  "  But,  as  to  the  church,  the  canon  law  adds, 
*  NMiLB  mortuus  intra  ecelesiam  aepeliatwr,  nisi 
Episcopus,  aut  AhhcUes,  aid  digni  Preshyteri  vel 
fideles  Laici,*  and  what  we  are  to  understand  by 
fideles  the  laws  of  our  Church  will  best  inform  us. 
Of  which  merit  (and  by  consequence  of  the  reason- 
ableness of  granting  or  denying  the  indulgence) 
the  incumbent  was  in  reason,  the  most  proper 
judge,  and  was  accordingly  so  constituted  by  the 
laws  of  the  church,  without  any  regard  to  the 
common  law  notion  of  the  freehold  being  in 
him ;  which,  if  it  prove  anythmg  in  the  present 
case,  proves  too  much,  that  neitner  without  the 
like  leave  may  they  bury  in  the  churchyard, 
because  the  freehold  of  that  is  also  declared  to  be 
in  him."  [Bbamwbll,  B.— In  the  case  of  a  non- 
parishioner  at  all  events,  who  has  no  right  to  be 
buried  in  a  foreign  parish,  ma^  not  the  vicar,  who 
has  the  freehold,  on  the  principle  of  eujua  est 
dare,  ejus  est  disponere,  say  "  I  will  not  consent 
unless  you  pay  me  such  and  such  a  sum  P"]  He 
may  refuse ;  but  if  he  consent  he  can  only  recover 
the  customary  fee.  [BaAMWBLL,  B.— Then  you 
would  say  that  the  freehold  is  in  him,  and  he  may 
refuse  or  give  leave,  and  that  in  so  doing  he  is 
discharging  a  duty,  not  for  his  own  benefit,  but  a 
public  dutv,  and  so  can  make  no  charge,  and  can 
receive  only  the  customary  fee.  That,  I  think,  is 
your  argument  ?]  Just  so.  It  would  be  contrary 
to  public  policy  that  a  man  having  to  exercise  a 
(/uasi  judicial  discretion,  should  have  that  discretion 
regulated  by  the  amount  of  money  he  is  to  receive 
for  its  exercise  in  a  particular  way.  In  Bich  v. 
Bushnell  (4  Hagg.  Eccl.  Rep.  164),  an  appHcation 
was  made  by  a  lay  rector  for  the  grant  of  a  f acnltv 
for  a  vault  in  the  chancd  of  a  church,  to  which 
the  vicar  had  refused  his  consent,  except  on  pay- 
ment of  what  was  called  his  "  reasonable  fee,"  and 
Sir  J.  Nicholl,  in  his  judgment  (at  p.  173),  said : 
"  If  the  cause  shown  by  the  vicar  be  not  some- 
thing better  than  his  mere  will  and  pleasure,  it 
will  be  insufficient  to  stay  the  issuing  of  the 
faculty,  still  more  so  if  his  consent  be  matter  of 
purchase  and  barter.  If  he  is  to  jud^e  in  each 
particular  case  whether  it  will  occasion  incon- 
venience or  deformity,  or  be  otherwise  improper, 
that  judgment  must  be  formed,  not  "  by  a  reason- 
able payment,"  but  without  money  and  without 
price.  If  the  vault  were  allowed  to  be  con- 
structed, and  the  vicar's  consent  to  interment 
therein  were  necessary,  he  might  object  on  jproper 
ground,  such  as  that  the  party  was  not  fidetis ; 

M 


82 


MAGISTRATES'  CASES. 


Ex.] 


NSYILLB  V,  BrIDGEB. 


[Ex. 


bat  it  cannot  be  tilerated  that  his  decision  on 
the  moral  fitness  of  the  individnal  to  be  buried 
in  the  chancel  should  be  guided  by  the  amount 
of  the  fee  to  be  paid,"  &o.  Thosef  observa- 
tions are  strongly  in  favour  of  the  prebeut  con- 
tention on  the  part  of  the  defendant  (appellant). 
To  the  same  enect  also  is  Maidman  v.  Malpas, 
before  Sir  W.  Scott  (1  Hagg.  Cons.  Bep.  205). 
There  is  a  dictum  in  an  old  case,  The  Dean  and 
Chapter  of  Exeter's  case  (1  Salk.  834)  to  the  effect 
that  on  giving  a  licence  the  parson  "  may  stand 
on  his  own  price,"  which  h&B  been  adopted  by 
many  text  writers,  and  will  no  doubt  be  i^slied  on 
by  the  plaintiff  to-day.  In  the  last  edition  of 
Bum's  iicclesiastical  Ijaw,  by  Phillimore,  however, 
it  does  not  appear,  though  nothing  is  said  against 
it,  and  it  is  submitted  that  it  is  not  sufficient  to 
outweigh  the  numerous  authorities  to  the  con- 
trary. And  now  as  to  the  amendment.  [B&ah- 
WELL,  B. — ^We  think  the  amendment  is  only  an 
expansion  of  the  original  particulars.]    Then  the 

Slaintiff  has  not  given  his  consent.  He  cannot 
epute  or  delegate  his  vicarial  powers  in  this 
respect  to  the  parish  clerk.  [Bbamwell,  B. — At 
any  rate  you  have  had  the  benefit  of  it ;  you  are 
buried.]  Lastly,  the  learned  judge  was  not 
warranted  in  finding  that  this  was  a  customary 
and  reasonable  fee,  and  there  was  no  evidence  in 
support  of  the  custom,  and  nothing  on  which  to 
ground  it.  [Bbamweil,  B. — ^Is  not  the  case  on 
the  defendant's  side  reduced  to  this,  that  this  is 
not  the  subject  of  a  bargain  P]  Yes,  I  think  that 
must  be  so. 

H.  D.  Greene,  for  the  plaintiff  (resp.),  contra, — 
[Bramwbll,  B.— The  only  point  to  which  we  think 
it  necessary  for  jrou  to  address  yourself  is  whether 
the  plaintiff's  claim  in  this  case  can  be  made  the 
subject  of  a  barsain.]  This  is  simply  an  action 
on  a  contract  to  recover  a  sum  agreed  to  be  paid 
by  the  defendant  to  the  plaintiff  in  consideration 
of  the  latter^s  doinp  that  which  he  alone  had  a 
right  to  do,  via.,  giving  leave  and  lioence  to  the 
defendant  to  break  the  soil  of  the  church,  and  to 
open  a  vault  underneath  the  church  for  the 
purpose  of  burying  therein  the  body  of  the 
deceased.  This  is  a  bargain  which,  as  having  the 
freehold  of  the  church  m  him,  the  plaintiff  had 
a  clear  right  to  make.  In  Fra/nces  v.  Ley  (Cro. 
Jac.  366),  It  is  laid  down  that "  neither  the  ordinary 
himself,  nor  the  churchwardens,  can  grant  licence 
of  buryine  to  any  within  the  church,  but  the 
parson  only ;  because  the  soil  and  freehold  of  the 
church  is  only  in  the  parson,  and  in  none  other;" 
and  that  resolution  of  the  court  is  cited  by  Gibson 
in  his  Codex,  p.  453.  That  the  plaintiff  was  legally 
justified  in  demanding  the  fee  charged  here  as  the 
price  of  his  consent.  The  Dean  and  Chapter  of 
Exeter's  case  (1  Salk.  334),  is  an  ei^ress  authority. 
In  that  case  cause  was  shown  against  a  rule  for  a 
prohibition  to  the  Spiritual  Court  to  stay  a  suit 
there  for  a  customary  fee  of  102.  to  the  Dean  and 
Chapter  of  Exeter,  for  burying  in  the  cathedral 
church,  and  the  report  states,  "  8ed  non  aJlocaiurf 
for  no  fee  is  due  for  burial  of  common  right. 
But  where  a  licence  is  necessary,  the  person 
giving  it  ma/y  stand  upon  his  own  price,  and  tf 
there  he  such  a  custom  it  is  trial)le  at  common  law. 
In  Andrews  v.  Oawthome  (Willes  536),  Abney,  J., 
in  delivering  the  judgment  of  the  court,  alluding 
to  the  rule  of  the  common  law  as  to  the  bnriid  of 
only  the  fideles  laid  within  the  church,  says  : 
"  Ajid  as  the  parish  priest  by  the  canon  was  the 


sole  judee  of  the  merits  <^  the  dead,  and  the  fitness 
of  burifS  in  the  church,  and  he  only  would  deter* 
mine  who  was  a  fidthful  layman,  they  only  were 
judged  faithful  whose  executors  came  np  to  the 
price  of  the  priest,  and  they  only  were  allowed 
burial  in  the  church;  and  the  poorer  sort  were 
buried  in  the  churchyard.  But  in  neither  case 
was  any  fee  claimed  or  pretended  to  be  due  for  the 
celebration  of  the  office.  But,  in  the  first  place,  as 
the  church  was  the  rector's  freehold,  the  payment 
was  made  in  consideration  of  breaking  the  ground 
and  floor,  and  the  sum  was  contracted  for ;  and  in 
the  latter  case  some  small  voluntary  oblation  was 
frequently  made,  and  which  by  length  of  time  has 
grown  up  in  many  parishes  into  a  customary  pay- 
ment." So  in  Ex  parte  Blachmore  (1  B.  &  Ad.  122), 
which  was  an  application  for  a  mandamus  to  compel 
a  rector  to  bury  the  corpse  of  a  parishioner  in  a 
vault  in  the  churchyard,  built  by  the  deceased  some 
years  before  for  the  interment  of  himself  and 
family,  the  rector  refusing  to  allow  the  vault  to  be 
opened  except  on  payment  of  a  fee  of  two  guineas 
and  a  half,  but  intimating  that  burial  might  take 
place  in  the  churchyard  without  payment  of  any 
lee,  the  court  of  Queen's  Bench  refused  the  man^ 
damus,  and  Littledale,  J.,  in  his  judgment  there 
said :  "  The  clergyman  is  bound  by  Taw  to  bury 
the  corpses  of  parishioners  in  the  onurchyard,  but 
he  is  not  bound  to  bury  in  any  particular  part  ol 
the  churchyard.  He  and  the  churchwardens  exer- 
cise a  discretion  on  the  subject,  and  if  a  rector  is 
asked  to  do  that  which  by  law  he  is  not  bound  to 
do,  he  may  refuse,  except  upon  certain  conditions." 
That  is  a  distinct  authority  to  show  that  he  may  im« 
pose  what  conditions,  6.^.,ask  what  price,  he  pleases, 
in  other  words,  the  privilege  of  intramMrcu  sepul- 
ture may,  as  Abney,  J.,  said  in  Andrews  v.  Cawthome 
Oubi  sup.)  "be  contracted  for."  The  remarks  of 
Sir  J.  fTioholl  in  Rich  v.  Bush/nell  {ubi  sup),  relied 
on  by  the  other  side,  are  not,  it  is  submitted^ 
applicable  here,  as  they  had  no  reference  to  the 
vicar's  freehold  in  that  oase,  but  merely  to  the 
possible  exercise  of  his  vicarial  judgment  as  to  the 
**  mond  fitness  of  a  person  for  burial  within  the 
building."  And  against  them  may  be  set  what 
fell  from  Sir  W.  Scott  in  Maidman  v.  Ifolpo* 
(1  Hagg.  Consist.  Bep.  205),  a  case  promoted  by  a 
rector  against  the  defendant  for  erecting  a  monu- 
ment in  the  chancel  without  a  faculty,  where,  in 
allusion  to  observations  about  extortion,  that  learned 
judge  says  (at  p.  208),  "  I  conceive  the  clergyman 
may le^lly  demand  and  accept  a  fee  for  his  consent; 
nor  is  it  an  improper  thin^  that  the  Ecclesiastical 
Court  should  see  that  it  is  done,  and  that  all 
temporal  interests  are  duly  protected,  as  in  other 
instances,  in  the  puttine  up  of  an  organ,  &o.t  the 
temporal  intereste  are  always  attended  to."  That 
the  parson,  as  the  freeholder  of  the  church,  may 
**  stand  on  his  own  price,"  is  stated  without  quali- 
fication or  hesitation  in  the  following  text  books ; 

Dr.  Pridoanx's  Churohwardens,  •dition  l^  l^rrwhit, 

p.  120; 
Stephen'g  Eodesiastioal  Law,  p.  207 ; 
0.  G.  Prideanx's  Ghnzohwarden,  12ih  edition,  p.  388. 

Bayford  in  reply. — Andrews  v.  Cawthome  (u&i 
iup,),  decides  thac  no  burial  fee  is  due  at  common 
law,  and  can  onlv  be  claimed  by  custom.  The 
remarks  of  Littledale,  J.,  in  Ex  parte  Bla^ckmore 
(uhi  sup,),  do  not  go  to  show  that  the  parson  may 
demand  more  than  the  customary  fee.  In  the 
present  case  the  fee  claimed,  if  reasonable,  was 
I  certainly  not  customary. 
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BiAifwzLL»  B. — ^This  case  has  been  ezoeedingly 
well  argaed  on  both  sides,  so  well,  indeed,  that  I 
tbink  we  may  feel  tolerably  safe  in  pronouncing 
our  judgment  with  some  degree  of  confidence, 
thoogh  it  is  npon  a  subject  with  which  I  confess 
that  I  myself,  at  all  events,  am  not  yery  familiar. 
I  think,  then,  that  the  plaintifE  is  entitled  to 
recover  in  this  action.  One  or  two  points  that 
were  originally  made  have  in  the  course  of  the 
aigiunent  been  given  up  by  the  learned  counsel 
for  the  defendant.  Mr.  Bayford  has  agreed  with 
the  view  taken  by  the  court,  that  the  amendment 
of  the  plaintiff's  particulars  allowed  by  the  judge 
of  the  County  Court  is  after  all  nothing  more  than 
an  expansion  of  the  original  narticulars.  In  the 
next  place,  it  has  been  conceaed  by  him  that  the 
pUintiff  was  entitled  to  a  reasonaSble  fee  as  the 
neeholder  of  the  soil  and  ^pround  of  the  church. 
The  only  question  remaLmnff,  therefore,  is  that 
which  has  oeen  arsued  with  so  much  ability, 
namely,  whether,  although  the  freehold  of  the  soil 
is  in  the  vicar,  and  with  him  Ues  the  power  of 
saying  whether  or  not  it  shall  be  int^ered  with 
for  the  purpose  of  the  interment  of  a  body  in  a 
Tault  beneath,  he  is  bound,  as  exercising  the 
spiritual  functions  of  his  vicarial  oflBlce,  to  give 
judgment,  and  to  withhold  or  grant  his  permission 
for  such  interference  and  interment,  solely  on 
a  consideration  of  the  moral  fitness  or  unfitness  of 
the  person  whose  body  is  proposed  to  be  interred ; 
er  whether,  as  the  owner  of  tne  freehold,  he  may 
ground  his  judgment  upon  a  pecuniary  considera- 
tion, and  grant  or  withhold  his  permission  accord- 
ing to  the  amount  of  money,  more  or  less,  that 
may  be  paid  to  him.  Mr.  Bayf ord,  on  the 
part  of  the  defendant,  has  contended  that  Uie 
former  of  these  two  views  is  the  correct  one,  and 
that  the  bareain  in  the  present  case,  if  not  abso- 
lately  illegal,  is  at  all  events  without  consideia- 
tion,and  that  acontract  for  the  payment  and  receipt 
of  a  sum  of  money  for  such  a  purpose  is  not  pood 
at  common  law ;  and  he  has  adduced  authorities, 
and  especially  the  passage  in  Gibson's  Codex,  in 
support  of  his  proposition.  I  do  not  propose  to  go 
through  them ;  but  it  seems  to  me,  on  the  best  con- 
sideration  that  I  have  been  able  to  give  the  matter, 
that  the  balance  of  the  current  of  authorities  is  in 
&vour  of  the  plaintiff.  There  are  the  case  in  Cra 
Jac  Beports — ^the  Dean  cmd  Chapter  of  Exeter'e 
CMC  in  Salkeld,  the  cases  in  1  and  4  Hagg.  BAp., 
the  judgment  of  Abney,  J.  in  Willes's  Bep. — wnat 
was  saia  by  Littledale,  J.  in  the  case  in  BEumewall 
and  Adolpbus,  and  the  summimr  up  cd  the  matter  in 
Prideaux  B  Churchwardens.  They  are  all  in  point, 
and  the  authority  of  lUch  v.  Bitelmellt  cited  in 
favour  of  the  defendant,  so  far  as  it  is  contrary  to 
the  above  oases,  is,  I  think,  satisfactorily  explamed 
by  Mr.  Grreene.  Now,  it  may  be  that  on  some  more 
important  occasion  than  the  present,  these  authori- 
ties may  be  more  minutely  looked  into,  and  Mr. 
Bavford's  argument  that  this  claim  can  only  be 
enioroed  in  the  Ecclesiastical  Court  may  be 
adopted,  and  these  several  cases  may  be  overruled ; 
but  on  the  present  occasion  I  am  not  prepared  to 
decide  contrary  to  them.  In  my  opinion  this  was 
an  ordinary  coounon  law  bargain  between  the 
plaintiff  and  the  defendant,  enforceable  in  the 
ordinary  way  in  a  common  law  court,  and  the 
respondent  (plaintiff),  therefore,  is  entitled  to  our 
judffment  on  this  appeal. 

AeoiT,  B. — I  am  entirely  of  the  same  opinion, 
and  for  the  same  reasons.    Nothing  has  been 


brought  before  us  to  show  that  this  is  not  the 
proper  subject  of  a  bargain.  Indeed,  I  think  the 
contrary  is  the  fact. 

J%idgment  for  ihe  plaintiff  (resp). 

Decision  of  the  County  Court  Judge  affirmed. 

Attorney  for  the  plaintiff  (respOi  C.  T,  PhilUps, 
7,  Gray's-inn-square,  W.C.,  and  Windsor. 

Attorneys  for  the  defendant  (app.),  Bridger  and 
CoUine.  37,  Bong  William-street,  London-bridge, 
B.C.  

coxnELT  or  Qinssv's  bsitce. 

B«port«d  bj  J.  SaORTi  and  M.  W.  MoKslulb,  Eaqn., 


Tuesday,  June  90, 1874. 
Eastwood  (app.)  v.  Millab  (resp.) 

BeUvM — Figeon  shooting — Place  kept  or  ueed  for 
heUvng-^BeUing  Houaee  Act  (16  ^  17  Vict,  c.  119) 
«.  3. 

AppeUant  was  the  oecunier  of  certain  indased  but 
uncovered  arounds,  between  3  and  4  acres  in 
extent,  to  which  persons  were  admitted  through  a 
gate,  by  tickeU  for  which  they  paid,  ^  On  the 
occasion  on  which  the  grounds  were  visited  by  a 
policemaa^  a  pigeon  shooting  match  was  going  on 
oekoeen  two  persons  for  a  wager,  and  bets  were 
made  by  several  persons,  two  boohmaJcers  shoutina 
out  and  offering  odds.  After  the  shooting  match 
ihere  was  afoot  race  ai  which  bets  were  svrniUwJy 
made,  AppeUcmt  was  standing  by,  taking  no 
part  in  the  betting,  but  he  cowd  Ihear  what  the 
bookmakers  and  others  were  saying. 

Held  (1),  that  these  grounds  were  a  *' place'*  within 
sect.  S  of  ihe  BeUvng  Houses  Act  (16  4*  17  Vict, 
c  113) ;  cmd  (2),  that  the  evidence  was  sufficient 
to  justify  the  finding  of  justices  that  the  place 
was  iMrmitted  by  the  cmpeUant  to  be  **kept  or 
used    for  the  purpose  of  betting. 

Ojm  stated  under  the  21  &  22  Yiot.  c.  43,  at  the 
request  <^  Solomon  Eastwood,  hereinafter  called 
the  appellant,  who  is  dissatisfied  with  our  deter* 
ndnation  in  convicting  the  said  appellant  of  the 
offence  charged  as  hereinafter  mentioned  as  being 
erroneous  in  point  of  law. 

The  information  is  laid  under  the  16  &  17  Yict. 
c.  119,  s.  3,  which  enacts  that — 

Any  person  who,  being  the  owner  or  ooonpier  of  any 
house,  office,  room,  or  other  place,  or  s  person  using  the 
same,  shall  open,  keep,  or  use  the  same  for  the  pnrposeB 
herembeCoce  mentioxied  (seot.  1),  or  either  of  theuK  and 
any  person  who,  being  the  owner  or  ooonpier  of  any 
honse,  room,  offioe,  or  other  plaoe,  shall  knowingly  and 
wilfnlly  perznit  the  same  to  be  opened,  kept,  or  need,  by 
any  other  person  for  the  purposes  aforesaid,  or  either  of 
them;  and  any  person  having  the  care  or  management 
of,  or  in  any  manner  assisting  in  oondnotingthe  bnsineBS 
of  any  honse,  offioe.  room,  or  plaoe  opened,  cept,  or  need 
for  the  purposes  aforesaid,  or  either  of  them,  shall,  on 
summary  oonviotion  thereof  before  any  two  jnstioeB  of 
the  peaoe,  be  liable  to  forfeit  and  pay  such  penalty  not 
ezoeeding  1001.,  as  shall  be  adjudged  bj  snoh  jnatioes, 
and  may  be  further  adjudged  by  such  jnstioes  to  pay 
such  oosts  attending  such  oonviotion  as  to  the  said 
jnstioes  shall  seem  reasonable,  and,  on  the  non*payment 
of  snoh  penalty  and  ooets,  or  in  the  first  instanoe,  if  to 
the  said  justices  it  shall  seem  fit,  may  be  oommitted  to 
the  common  gaol  or  house  of  correction,  with  or  without 
hard  labour,  for  any  time  not  exceeding  six  calendar 
months. 

The  following  is  the  material  part  of  the  infor- 
mation laid  by  Alexander  Millar,  the  superinten- 
dent of  police  for   the  borough   of   Dewsbury 
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against  the  said  appellant,  who  saith,  that  on  the 
15th  Nov.  1873,  at  the  borough  of  Dewsbury 
aforesaid,  Solomon  Eastwood,  of  Dewsbury  afore- 
said, being  then  and  there  the  occupier  of  a 
certain  place,  to  wit,  certain  inclosed  ground 
called  the  Borough  Park  Ground,  did  knowingly 
and  wilfully  permit  such  place  to  be  opened,  kept, 
and  used  by  other  persons  for  the  purpose  of 
betting  on  a  certain  pigeon  shooting  match  for 
money,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

At  the  hearing,  which  took  place  at  the  Court 
House,  Dewsbury,  on  the  20th  of  November 
1873,  the  following  facts  were  proved  by  George 
Forbes  Whittet,  police  constable,  and  two  other 
officers: 

That  on  Saturda;:^,  the  15th  Nov.  1873,  about 
half-past  2  o'clock  in  the  afternoon,  he  and  the 
other  officers  went  to  the  Borough  Park  Ground 
occupied  by  the  appellant.  That  on  arriving  at 
the  gate  at  the  entrance  a  man  stopped  him,  and 
asked  him  for  a  ticket.  That  Whittet  told  the 
man  at  the  gate  he  was  a  policeman,  and  did  not 
require  one.  That  he  saw  other  people  pay  money 
and  receive  a  ticket,  who  were  then  admitted  into 
the  grounds.  That  he  and  the  other  officers  were 
admitted  into  the  grounds,  which  are  inclosed 
(the  grounds  contain  an  area  of  3a.  3r.  25p).  He 
there  saw  a  number  of  people,  and  amongst  them 
two  bookmakers,  with  books  in  their  hands.  These 
two  men  were  shouting  out  "  twenty  to  two  on  the 
match.''  That  the  match  about  to  take  place  was 
a  pigeon  shooting  match  for  102.  a  side  between  a 
person  of  the  name  of  Parkinson,  and  a  person  of 
ihe  name  of  Wooler.  That  two  men  came  along- 
side Whittet,  and  up  to  one  of  the  bookmakers, 
and  one  of  them  gave  to  one  of  the  men  with  a 
book  a  sovereign.  As  this  man  was  getting  some 
change  back,  the  other  man  said,  *'  Hold  on,  that 
will  do  for  both  of  us."  The  bookmaker  took  a 
ticket  out  of  his  book  and  gave  it  to  one  of  the 
men,  and  said  **  That's  on  Wooler."  Soon  after 
this  Wooler  was  going  tp  shoot  at  a  pigeon,  when 
another  man  shoutedout ''  Four  to  one  he  kills." 
This  bet  was  taken,  and  the  man  said  **  Three  to 
one  he  kills."  Persons  were  shooting  all  over  the 
grounds.  Appellant  was  standing  near  to  Whittet, 
and  could  hear  what  the  bookmakers  and  other 
persons  said,  but  did  not  take  any  part  or  say  any- 
thing. That  after  the  pigeon  match  a  foot  race 
took  place,  at  which  bets  were  made  as  before  on 
the  pigeon  shooting  match. 

Mr.  Ibberson,  soHcitor,  appeared  on  behalf  of  the 
appellant,  and  contended:  first,  that  the  ground 
was  not  used  or  permitted  to  be  used  by  the  appel- 
lant for  betting;  and,  secondly,  that  the  ground 
was  not  a  "  place  "  within  the  meaning  of  the  Act 
of  Parliament. 

Mr.  Ibberson  quoted  the  case  Doggett  v.  CaU 
tema  (12  L.  T.  Eep.  N.  S.  355;  34  L.  J.  159, 
0.  P.),  in  which  the  appellant  in  that  case  was 
in  the  habit  of  ^oing  beneath  a  tree  in  Hyde  Park, 
and  there  i*eceived  bets  from  persons  on  horse 
races. 

We,  however,  answered  that  as  the  appellant 
was  the  sole  occupier  of  the  inclosed  ground,  and 
received  money  {od.  from  each  person)  for  admis- 
sion, that  it  was  a  *'  place  "  withm  the  meaning  of 
the  Act,  and  that  tne  appellant  knowingly  used 
or  permitted  the  same  ground  to  be  used  for  the 
purpose  of  betting,  and  convicted  the  appellant  in 
a  penalty  of  102. 


The  appellant,  being  dissatisfied  with  our  deter- 
mination as  beins  erroneous  in  point  of  law,  re- 
quested a  case  to  be  stated  for  the  opinion  of  your 
honourable  court. 

Should  the  court  be  of  opinion  that  the  around 
as  stated  in  the  case  was  used  or  permitted  to  be 
used  by  the  appellant  for  the  purpose  of  betting, 
and  that  the  ground  was  a  "  place "  within  the 
meaning  of  the  Act,  then  the  conviction  to  be  con- 
firmed ;  and  if  not,  to  be  quashed. 

Joseph  Day. 
Matthew  Ridgwat. 
John  Bates. 

Forbes  for  the  appellant,  contended  that  the  Act 
16  &  17  Vict.  c.  119,  was  not  intended  to  apply  to 
such  a  case  as  the  present.  It  is  entitled,  "  An 
Act  for  the  Suppression  of  Betting  Houses,"  and 
the  preamble  to  it  shows  the  kind  of  betting 
places  which  the  Legislature  intended  to  suppress. 
It  states,  "  Whereas  a  kind  of  gaming  has  of  late 
sprung  up,  tending  to  the  injur v  and  demoralisa- 
tion of  improvident  persons,  by  the  opening  of 
places  called  betting  houses  or  offices,  and  the 
receiving  of  money  in  advance  by  the  owners  or 
occupiers  of  such  houses  or  offices,  or  by  other 
persons  acting  on  their  behalf,  on  their  promise 
to  pay  money  on  events  of  horse  races  and  the 
like  contingencies;  for  the  suppression  thereof 
be  it  enacted,"  &c.  A  field  such  as  that  where  the 
pigeon  shooting  took  place  here,  covering  several 
acres  of  ground,  is  not  a  "place"  within  the 
meaning  of  the  3rd  section  of  the  Act.  In  Doggett  v* 
Cattems  (l2h.T.  Rep.N.  S.  355;  34 L.  J.  159,0.  P.), 
where  the  defendant,  a  betting  agent  and 
bookmaker,  was  in  the  habit  of  standing  under 
certain  trees  in  Hyde  Park  and  there  makmg  bets 
on  horse  races,  and  receiving  deposits,  it  was  held 
by  the  Court  of  Exchequer  Chamber,  reversing  the 
decision  of  the  Court  of  Common  Pleas,  that  the 
ground  underneath  a  tree  in  Hyde  Park  was  not  a 
"place"  within  the  meaning  of  16  &  17  Vict,  c- 
119.  "The  Act,"  said  Bramwell,  B.,  "was  in- 
tended it)  put  down  ascertained  places  of  resort.  1 
think  the  place  here  was  not  capable  of  being  a 
place  within  the  meaning  of  the  statute."  In 
order  to  come  within  the  Act,  the  place  where 
betting  takes  place  must  be  "  kept "  for  that 
purpose.  In  the  present  case  the  betting  was 
merely  incidental,  or,  as  the  evidence  goes,  might 
never  have  taken  place  before;  the  place  was 
"kept"  for  a  different  purpose.  In  Clark  v. 
Haynes  (2  L.  T.  Rep.  N.  S.  85 ;  29  L.  J.  105,  M.  C), 
a  decision  under  12  &  13  Yict.  c.  92,  s.  3,  which 
enacts  that  "  every  person  who  shall  keep  or  use, 
or  act  in  the  management  of  any  place  for  the 
purpose  of  fighting  or  baiting  any  bull,"  &c.,  shall 
be  liable  to  a  penalty,  "  and  every  person  who  shall 
in  any  manner  encourage,  aid,  or  assist  at  the 
fighting  or  baiting,  <S^.,  as  expressed,"  shall  be 
liable  to  a  penalty,  it  was  held,  that  in  order  to 
constitute  an  offence  under  this  enactment,  the 
aiding  or  assisting  at  the  fighting  or  baiting  must 
occur  at  a  place  kept  or  used  for  the  purpose.  The 
evidence  there  being  that  the  appellants  resorted 
to  a  bowling  alley,  with  the  intention  of  causing 
certain  cocks  to  fight,  and  that  they  did  encourage, 
aid,  and  assist  at  the  fighting  of  the  cocks,  but  it 
not  being  proved  that  in  any  other  instance  cocks 
had  been  fought  there,  the  conviction  was  quashed. 
So  in  Morley  v.  Oreenhalgh  (32  L.  J.  93,  M.  O. ; 
7  L.  T.  Bep.N.  S.  624)  it  was  held  to  be  no  offence 
under  sect^  3  of  12  d;  13  Vict.  c.  92,  to  assist  at  a 
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cock  fight,  unless  in  a  place  kept  or  nsed  for  the 
parpc^,  the  oock  fignting  having  there  taken 
place  in  a  quarry,  where  it  was  not  proved  that 
cocks  had  been  foaght  before.  [Lush,  J. — In  the 
present  case  the  justices  have  found  that  this  place 
waskept  for  the  purpose  of  betting.]  There  is  really 
no  evidence  to  snow  that  betting  ever  took  place 
there  before.  [Abchibald,  J. — But  may  there  not 
be  such  a  use  of  a  place  on  one  particular  day  as  to 
lead  irresistibly  to  the  conclusion  that  the  place  is 
kept  for  the  purpose  of  betting  P]  That  might  be 
BO,  but  it  is  submitted  that  there  was  no  evidence 
of  such  a  nser  on  the  day  in  question  here. 
[Lush,  J.,  read  the  evidence  of  what  took  place, 
and  considered  it  sufficient  to  prove  that  the  place 
was  kept  or  used  for  the  purpose  of  betting.J  If 
the  primary  object  for  which  a  place  is  kept  is 
sport,  though  betting  may  be  generally  or  even 
always  incidental  to  the  pport,  the  place  is  not 
"kept"  for  the  purpose  of  betting,  but  for  the 
sport.  [Lush,  J. — Suppose  the  place  is  kept  for 
both  purposes :  it  is  not  the  less  kept  for  each.] 
The  preamble  to  the  Act  shows  what  was  the  mis- 
chief which  the  Legislature  intended  to  remedy, 
and  that  cases  like  the  present  were  not  contem- 
plated. [Lush,  J. — I  once  heard  Maule,  J.,  say 
that  the  preamble  cannot  be  taken  as  a  key  to  the 
interpretation  of  the  rest  of  an  Act,  but  only  as  a 
reason  for  passing  the  Act,  ^hich  often  goes  much 
beyond  the  preamble.  The  third  section  of  the 
present  Act  says  nothing  about  the  primary  object 
for  which  a  place  is  kept,  but  makes  it  an  ofience 
to  permit  it  to  be  "  used  "  for  the  purpose  of  bet- 
ting.] In  the  case  of  Coyne  v.  Brady  (12  Ir, 
Com.  L.  Eep.  577)  the  words  of  the  Irish  Act 
(12  &  13  Yict.  92)  relating  to  cock-fighting  were 
similar  to  those  in  the  present  case.  Sect.  3 
enacted  that  any  person  who  "  shall  permit  or 
sofifer  any  place  to  be  so  used,"  i,  e.,  for  the  pur- 
pose of  filghting  or  baiting,  &c.,  should  be  liable  to 
a  penalty  ;  yet  the  court  held  that  the  con- 
viction was  Dad,  because  no  evidence  had  been 
given  to  show  that  the  place  where  the  cock- 
iighting  took  place  had  been  previously  used  for 
that  purpose. 

The  respondent  was  not  represented  by  counsel. 

Lush,  J. — ^The  question  in  this  case  is,  whether 
there  is  evidence  to  justify  the  justices  in  coming 
to  the  conclusion  that  the  appellant  used  or  per- 
mitted to  be  nsed  the  place  in  question  for  the 
purpose  of  betting;  and  that  question  resolves 
Itself  into  two,  (1)  Whether  the  ground  where  the 
betting  took  place  was  a  ''place"  within  the 
meaning  of  the  Act ;  and  (2)  W  hether  from  the 
evidence,  it  can  be  said  that  the  appellant  used  or 
permitted  it  to  be  used  for  the  purpose  of  betting. 
Kow  the  facts  are  that  the  appellant  is  the  occu- 
pier of  certain  enclosed  grounds  containing  an 
area  of  between  three  and  four  acres,  with  a 
gate  through  which  admittance  was  obtained  by 
ticket;  that  the  policeman  on  arriving  at  the  gate 
foand  a  man  there  who  asked  him  for  a  ticket ; 
that  he  replied  he  was  a  policeman  and  did  not 
?require  one.  [His  Lordship  then  read  the  evidence 
above  set  out  as  to  the  betting.]  Does  that 
evidence  justiiy  the  magistrates  in  coming  to  an 
I  affirmative  conclusion  on  the  two  questions  which 
!*]  have  stated  ?  I  am  of  opinion  that  the  evidence 
ras  safficient  to  justify  them  in  coming  to  the 
oonclasion  at  which  they  arrived,  namely,  (1)  that 
this  was  a  "place"  within  the  meaning  of  the 
A^  of  Parliament;  and,  (2)  that  the  appellant 


used  or  permitted  it  to  be  used  for  the  purpose  of 
betting.  First,  is  it  a  place  within  the  meaning 
of  the  Act?  It  has' not  been  denied  that  an 
open  ground,  one  not  covered  over,  could  be  a 
place  within  the  meaning  of  the  Act.  I  can  see 
no  reason  why  an  enclosed  area,  though  uncoreredi 
should  not  be  a  place  within  the  meaning  of  the 
Act  as  well  as  a  building.  It  is  an  enclosed  place, 
occupied  exclusively  by  the  appellant,  it  is,  there* 
fore,  quite  within  the  words  of  thd  Act,  and  quite 
within  the  intention  of  it  too.  That  it  is  a  large 
enclosure — ^between  three  and  four  acres  in  extent 
— does  not  at  all  affect  the  question  whether  it  is 
or  is  not  a  ''place"  within  the  meaning  of  the 
Act,  the  enclosure  being  a  place  to  which  persons 
are  admitted  only  by  leave  of  the  occupier,  the 
appellant.  The  cases  which  have  been  cited  do 
not  in  any  way  limit  the  construction  to  be 
put  upon  this  part  of  the  Act.  In  Boggett 
V.  Gattems  {uhi  sup.),  where  the  person  stood 
under  some  trees  in  Hyde  Park  for  the  pur- 
pose of  betting,  it  could  not  be  said  that  that 
was  a  place  kept  or  used  for  the  purpose  of 
betting.  The  person  betting  was  not  the  occu- 
pier, and  in  no  sense  could  he  be  said  to  have  kept 
or  used  the  place  for  the  purpose  of  betting.  The 
same  thing  may  be  said  as  to  the  case  of  Morley 
V.  Crreenhalgh  (uhi,  sup.),  where  the  persons  pro- 
ceeded against  resorted  to  a  quarry  for  the  pur- 
pose of  cock-fighting,  and  it  was  held,  on  the 
authority  of  the  previous  case  of  Clarh  v.  Hayne 
{ubi.  sup.),  that  as  the  qi;arry  was  not  kept  by 
the  owner  for  the  purpose  of  cock-fighting,  it  was 
not  a  place  within  the  meaning  of  the  Act.  The 
part  of  the  Act  dealing  with  that  ofience  was  not 
directed  against  the  persons  who  took  part  in  the 
cock-fighting,  but  against  the  person  who  kept  a 
place  for  that  purpose.  A  similar  remark  applies 
to  the  case  of  Clark  v.  Hayne,  where  two  persons 
went  to  a  bowline:  alley  belonging  to  the  appellant 
for  the  purpose  of  cock-fighting;  and  it  was  not 
shown  that  the  owner  or  occupier  had  anything 
to  do  with  the  cock  fighting,  or  even  knew  of  its 
existence.  Here,  what  was  done  was  with  the 
knowledge  and  consent  of  the  appellant,  who  was 
the  sole  occupier  of  the  ground.  The  facts,  as 
proved  in  evidence  before  the  justices,  satisfy  the 
words  of  the  Act.  The  next  question  is  whether 
the  evidence  was  sufiicient  to  show  that  the  place 
was  kept  or  used  for  the  purpose  of  betting.  It 
has  been  said  that  the  evidence  is  only  of  what 
took  place  on  one  occasion,  and  further,  that  the 
primary  object  for  which  the  place  was  kept  or 
used  was  not  betting,  but  pigeon  shooting,  and 
that  we  should  look  to  the  primary  object,  and  not 
to  the  incidental  user  on  one  occasion.  I  cannot 
take  that  view  of  the  matter.  I  think  the  evi- 
dence was  sufiicient  to  justify  the  justices  in 
coming  to  the  conclusion  that  the  place  was  kept 
or  used  for  the  purpose  of  betting  as  well  as  for 
the  purpose  of  pigeon  shooting ;  and  I  think  there 
was  good  reason  for  coming  to  the  conclusion  that 
it  was  kept  for  the  one  purpose  as  well  as  the 
other.  There  is  no  decided  case  against  this  view 
of  the  matter.  The  case  cited  from  the  Irish  Com- 
mon Law  Reports  is  very  like  the  Hyde-park  case ; 
there  was  no  permission  by  the  owner.  That  case 
does  not  touch  the  case  of  the  occupier  of  the 
premises  where  betting  is  carried  on  allowing  his 
premises  to  be  used  for  the  purpose.  I  am,  there^ 
fore,  of  opinion  that  the  justices  were  right  in  con- 
victing. 
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Abchibald,  J. — I  am  of  the  same  opinion.  The 
two  questions  for  oar  determinairion  are:  First, 
whether  this  was  a  "  place  "  within  the  meaning 
of  the  Act ;  secondly,  whether  there  is  evidence 
sufficient  to  show  that  it  was  hj  the  app>ellant 
permitted  to  be  used  for  the  purpose  of  oetting. 
Now  I  think  we  should  fall  very  far  short  of  our 
duty  in  carrying  out  the  intention  of  the  Act,  if 
we  held  that  it  was  necessary  that  the  betting 
should  be  carried  on  in  a  room  or  office,  or  an 
erection  on  some  land,  in  order  to  come  within 
the  Act.  There  may  be  a  *' place"  used  for  the 
purpose  of  betting,  though  it  is  op>en  to  the  air ; 
there  may  be  a  place  for  that  purpose,  though 
there  be  no  erection  at  all.  As  the  facts  appjear 
upon  this  case  it  seems  to  me  that  the  justices 
were  justified  in  holding  that  this  was  such  a  place 
as  came  within  the  Act.  It  was  enclosed,  it  was 
entered  by  a  gate ;  people  were  admitted  through 
that  gate  only  by  tickets  for  which  they  paid ;  tne 
appellant  was  the  occupier  who  received  the 
money  paid  for  admission.  Under  these  circum- 
stances it  cannot  be  said  that  it  was  not  a  place 
within  the  meaning  of  the  Act.  In  Doagett  v.  Gat' 
ierna  {uhi  «t«p.),  persons  who  made  the  bets  had  no 
more  right  to  resort  to  the  spoli  where  the  bets  were 
made  in  Hjrde  Park  than  anyone  else.  The  same 
may  be  said  of  the  Irish  case.  It  must  depend 
on  the  facts  of  each  particular  case  whether  the 
place  where  betting  is  carried  on  comes  within  the 
Act  or  not.  The  second  question  is  whether  the 
&otB  justified  the  conclusion  that  the  appellant 
"  knowinely  and  wilfully  permitted  the  ptaoe  to 
be  open^,  kept,  or  used  for  the  purpose  of 
betting."  It  has  been  argued  that  the  primary 
object  for  which  the  place  was  kept  or  used  was 
pigeon  shooting,  and  that  betting  was  only  an 
incidental  to  that,  and  therefore  that  the  place 
was  not  "  kept  or  us^  '*  for  a  purpose  prohibited 
by  the  Act.  It  seems  to  me  that  that  contention 
cannot  be  upheld ;  and  that,  though  persons  may 
ffo  there  for  the  purpose  of  seeing  the  pigeon 
shootinff,  if  they  are  allowed,  as  a  practioe,  to  net, 
it  cannot  be  said  that  the  place  is  not  used  for  the 
purpose  of  betting ;  the  maimer  in  which  the  place 
was  used  on  one  particular  day  being  quite  suffi- 
cient to  satisfy  the  justices  that  that  was  the 
ordinary  custom  and  practice  of  the  place.  On  all 
these  grounds,  I  think  the  case  comes  within  the 
third  section  of  the  Act,  and  that  the  cases  cited 
on  behalf  of  the  appellant  do  not  touch  the  point, 
those  cases  being  cases  where  the  user  for  the 
prohibited  purpose  was  not  with  the  permission 
of  the  owner  or  occupier.  The  occupier  was  the 
person  who  gave  admission  here,  ana  that  makes 
all  the  di£ferenoe. 

Judgment  for  reep(mdent. 

Attorneys  ftnr  appellant,  BlaJceUy  and  Beewickf 
for  Ihhereon,  Dewsbury. 


Friday,  May  22, 1874. 
Bbg.  v.  The  Inhabitants  op  Bbadtibld. 

Highi/oay — Dedication  to  the  public — Frivaie  road 
eet  out  Wider  incLoewre  award — LiaMliiy  to 
repair, 

Conimieeionere  had  in  1789,  hy  an  aioard  under  an 
indoswre  Ad,  eet  out  a  road  ae  an  oeewpcUian  road 
road,  and  ordered  that  the  adjoining  tandoumere 
or  occupiere  ehould  ever  afler  keep  the  road  in 


repair.  On  the  trial  of  an  indictment  against  a 
parish  for  non-repair  of  the  road  ae  a  highwa/y, 
sufficient  evidence  of  user  was  given  to  support  a 
presumption  of  dedication  to  the  pvhlic  tn  an 
ordinary  case  before  the  Qenerdt  Highway  Act 
1835  (6^6  WiU,  4,  c.  50) : 
Held,  (hat  the  fact  of  the  road  havvng  been  set  out  as 
a  private  road  by  the  award  to  be  ever  afterwards 
repaired  by  the  adjoining  landowners  or  occupiers, 
did  not  prevent  its  becoming  a  public  highway 
tepairahte  by  the  parish. 

In  this  a  rule  nisi  had  been  obtained  by  Field,  Q.C. 
to  enter  for  the  defendant  a  verdict  which  had 
been  entered  for  the  Grown  at  the  trial  of  an  indict- 
ment against  the  inhabitants  of  Bradfield,  in 
Yorkshire,  for  non-repair  of  a  road  called  Myers- 
lane. 

In  the  year  1789  the  road  in  question  had  been 
set  out  as  an  occupation  road  by  an  award  under 
an  indosure  Act,  b^  which  award  the  adjoining 
landowners  or  occupiers  were  to  keep  the  road  in 
repair  ever  afterwards.  It  was  admitted  on  behadf 
of  the  parish  that  there  was  sufficient  evidence  of 
user  by  the  public  to  prove  a  dedication  of  the 
road  to  the  public  before  the  General  Highway  Act, 
5  &  6  Will.  4,  o.  50,  (a)  in  an  ordinary  case,  but  the 
parish  denied  its  liability  to  repair  on  this  ground, 
that  the  award  setting  out  the  road  had  thrown 
the  burden  on  the  adjoining  landowners  or 
occupiers. 

Maule,  Q.C.  now  showed  cause  against  the  rule, 
and  contended  that  the  &ct  that  the  road  in  ques- 
tion was  originally  set  out  under  the  award  as  a 
Srivate  road  and  repairable  by  private  individuals 
id  not  of  itself  present  such  a  road  from  ever  after 
becoming  a  public  highway  and  repairable  by  the 
parish.  Bex  v.  8t.  Benedict  (4  B.  &  Aid.  447),  relied 
on  by  the  other  side,  does  not  go  any  such  length. 
There  the  road,  which  was  proved  to  be  out  of 
repair,  was  originally  made  under  the  provisions  of 

(a)  Seot.28of  5  ft  6  WilL  4,  o.  50,  enacts  ''that  no  load 
or  oooupation  way  made  or  hereafter  to  be  made  by  and 
at  the  expense  of  any  individnal  or  private  person,  body 
politic  or  corporate,  nor  any  roads  already  set  ont  or  to 
he  hereafter  set  ont  as  a  private  driftway  or  horsepath 
in  any  award  of  commissioneirs  nnder  an  inolosore  Act, 
shall  be  deemed  or  taken  to  be  a  highway  which  the 
inhabitants  of  any  parish  shall  be  compellable  or  liable 
to  repair ;  unless  the  person,  body  pohtic  or  corporate, 
proDosing  to  dedicate  snch  highway  to  the  nse  of  the 
pnbUc  slall  give  three  calendar  months'  previous  notioe 
in  writing  to  the  surveyor  of  the  parish  m  his  intentioB 
to  dedicate  such  highway  to  the  .nse  of  the  pnblio, 
describing  its  situation  and  extent ;  and  shall  have  made 
or  shall  make  the  same  in  a  snbstantiBl  manner  and  of 
the  width  required  by  this  Act,  and  to  the  satis&hotion  of 
the  said  surveyor  and  of  any  two  justices  of  the  peace  of 
the  division  in  which  such  highway  is  situate  m  pet^ 
sessions  assembled;  who  are  hereby  required,  on  receiving 
notice  from  such  person,  Ac.  to  view  the  same,  and  to 
certify  that  such  highwt^  has  been  made  in  a  substantial 
manner  and  of  the  width  requffed  b^  this  Act,  at  the 
expense  of  the  party  requiring  such  view,  Ao. ;  provided 
nevertheless  that  on  receipt  of  such  notice  as  aforesaid, 
the  surveyor  of  the  said  parish  shall  call  a  vestey  meeting 
of  the  inhabitants  of  such  parish ;  and,  if  such  vestry  shafi 
deem  such  highway  not  to  be  of  sufficient  utilily  to  the 
inhabitants  of  the  said  parish  to  justify  its  b^ng  kept  in 
repair  at  the  expense  of  the  said  parish,  any  one  justioe 
of  the  peace,  on  the  application  of  the  said  surveyor,  shiJl 
summon  the  party  proposing  to  make  the  new  highway 
to  appear  before  me  justices  at  the  next  special  sessions 
for  the  highway  to  be  held  in  and  for  tne  division  in 
which  the  said  intended  highway  shall  be  situato ;  and  the 
question  as  to  the  utility  fdforesaid  of  such  highway  nbmH 
be  determined  at  the  discretion  of  such  justices." 
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a  local  Act  passed  41  G«o.  8 ;  and  bj  a  clause  in 
that  Act  the  commissioners  were  directed  to  set 
oat  two  specific  private  roads  therein  particularlj 
described,  which,  when  set  out,  were  to  be  used  by 
sach  persons  only  as  were  entitled  to  use  an  old 
occapation  road  running  in  the  same  direction  as 
the  latter  of  the  two  roads,  and  the  commissioners 
by  their  award,  dated  27th  June  1803,  set  out  the 
road  presented  as  one  of  these  two  roads.  From 
the  date  of  the  award,  however,  until  the  finding 
of  the  presentment  [the  case  was  tried  in  1820]  the 
road  had  been  used  by  the  public  without  inter- 
ruption as  a  carriage  way ;  and  the  question  was 
whether,  under  these  circumstances,  this  was  a 
public  road  which  the  parish  was  bound  to  repair ; 
and  the  court  held  that  it  was  not.  [Blacxbubn,  J. 
—1  must  confess  I  do  not  understand  the  judg- 
iQeut  as  reported,  delivered  by  Abbott,  G.J.  in  that 
case.]  If  the  ratio  decidendi  of  this  case  was  that 
a  private  road  can  never  by  user  become  a  public 
hi^way,  it  has  been  overruled  by  subsequent 
cases.  In  Beg.  v.  Ecut  Mark  (11 Q.  B.  877)  the  road 
bad  formed  part  of  the  waste  of  a  manor,  and  had 
been  set  out  as  a  private  road  by  award  of  com- 
missioners under  a  private  inclosure  Act,  and  had 
been  used  by  the  public  generaUy  ever  since  it  had 
been  so  set  out,  a  portion  of  the  waste  land  having 
been  allotted  to  the  lord  as  directed  by  the  Act,  in 
respect  of  his  interest  in  the  soil.  After  verdict 
for  the  Crown  it  was  argrned  for  the  defendants,  on 
motion  to  enter  a  verdict  for  them,  that  the  soil  of 
the  road  had  been  taken  from  the  lord  and  trans- 
ferred to  no  other  person,  and  therefore  there  was 
no  owner,  or  none  against  whom  a  dedication  to 
the  public  could  be  presumed ;  and  that,  if  the 
Crown  were  the  owner  the  jury  should  have  been 
directed  that  stronger  evidence  was  necessary  to 
raise  a  presumption  of  dedication  than  if  the  owner 
had  beoi  a  private  person ;  but  this  court  held  that 
dedication  might  be  presumed  against  the  Grown 
from  long  acquiescence  in  public  user,  and  that  the 
jury  were  rigntlv  directed  to  consider  whether  the 
owner,  whoever  he  might  be,  had  consented  to  the 
public  user  in  such  a  manner  as  to  satisfy  the 
lury  that  a  dedication  to  the  public  was  intended. 
Lord  Denman,  G.  J.  said :  "  I  think  the  public 
are  not  bound  to  inquire  whether  this  or  that 
owner  would  be  more  likely  to  know  his  rights  and 
to  assert  them,  and  that  we  have  gone  quite  wrong 
m  entering  upon  such  inquiries.  Enjoyment  for  a 
great  len^h  of  time  ought  to  be  sufficient  evidence 
d  dedication  unless  the  state  of  the  property  is 
such  as  to  make  dedication  impossible."  Bex  v. 
WrigM  (3  B.  &  Aid.  681),  which  was  the  case  of  an 
indictment  for  encroaching  on  a  public  highway,  is 
an  express  authority  on  the  present  point.  There 
commisaioners  had,  in  1771,  set  out  the  road  in 
craestion  under  an  inclosure  Act  which  empowered 
them  to  set  out  public  and  private  roads,  the 
former  to  be  repaired  by  the  township,  the  latter 
ly  such  persons  as  l^e  commissioners  should  direct, 
t&e  public  roads  to  be  60  feet  wide  between  the 
fences.  The  commissioners  in  their  award 
described  a  road  as  private  and  eight  yards  wide,  but 
m  setting  it  out  a  space  of  60  feet  was  left  between 
the  fences ;  and  they  directed  both  the  public  and 
private  roads  to  be  repaired  by  the  township ;  the 
centre  only  of  the  60  feet  was  ordinarily  used  as  a 
carriage  road,  and  the  township  repaired  it ;  the 
space  said  to  be  encroached  upon  was  at  the  side 
of  this  road  and  there  was  a  diversitv  of  evidence 
u  to  the  use  made  of  this  space  by  the  public,  and 


its  condition  since  the  time  of  the  award.  It  was 
held  that  the  commissioners  had  exceeded  their 
authority  in  awarding  that  private  roads  should  be 
repaired  bv  the  township ;  out  that  on  the  whole 
of  the  evidence  it  was  a  proper  question  for  the 
jury,  whether  or  not  the  road  in  question,  though 
originally  intended  to  be  private,  had  been 
dedicated  to  and  adopted  by  the  public.  [Black- 
BT7BN,  J. — ^Was  not  the  case  of  Bex  v.  St.  Benedict 
reviewed  in  some  later  case  P]  Yes,  in  Bex  v.  Leake 
(5  B.  &  Ad.  469).  In  that  case,  referring  to  the 
dictum  of  Bayley,  J.  in  Bex  v.  St  Benmiet  that 
notwithstanding  a  dedication  to  the  public  "  I  think 
that  in  consequence  of  the  want  of  some  Act  of 
acquiseoence  or  adoption  by  the  parish,  they  are  not 
liable  to  the  repair  of  the  road.  Parke,  B.,  says 
"  with  every  respect  for  that  venr  learned  judge,  I 
must  say  1  cannot  accede  to  the  doctrine  there 
laid  down,  and  I  am  not  aware  that  there  is  anv 
authority  in  support  of  it.  The  repair  by  the  parisn 
of  the  part  in  Question  is  undoubtedly  a  sufficient 
adoption,  if  aaoption  be  necessary,  which  I  am 
clearlv  of  opinion  it  is  not." 

Fi^,  Q.G.,  in  support  of  the  rule,  contended  that 
the  defendants  were  not  liable  to  repair  the  road 
in  question.  The  reason  why  the  charge  of 
repairing  highways  is  thrown  on  the  parish  is 
because  the  owner  of  the  soil  has  given  a  consider- 
ation for  it  in  giving  up  the  exclusive  right  which 
he  formerly  possessed  of  passing  over  it ;  and  it 
is  only  fair  that  they  who  enjoy  the  benefit  should 

Say  the  expenses  of  the  necessary  repairs.  [Quaiv, 
.  referred  to  an  anonymous  case  in  Lord  Ray- 
monds' Bep.  p.  725  where  it  was  laid  down  by 
Holt,  G.J.  that  the  inhabitants  of  every  parish  of 
common  right  ought  to  repair  the  highways ;  and 
therefore  if  particular  persons  are  made  chargeable 
to  repair  the  said  ways  by  a  statute  lateljr  made 
and  they  become  insolvent,  the  justices  of 
peace  may  put  that  charge  upon  the  rest  of  the 
inhabitants.]  The  language  of  Abbott,  G.J.  in 
Bex  V.  St.  Benedict  {ubi  sup/}  is  distinctly  in  favoui 
of  the  view  now  contended  for.  He  saia  "  I  am  of 
opinion  that  this  was  not  a  public  road,  and  that 
the  parish  are  not  bound  to  repair  it.  It  was  in 
this  case,  as  appears  from  the  clause  in  the  local 
Act,  compulsory  on  the  owner  of  the  soil  to  permit 
a  qualified  passage,  viz.,  to  all  persons  entitled  to 
use  the  old  occupation  road.  That  circumstance 
distin^ishes  this  from  the  cases  cited.  If  this  be 
a  public  road,  it  would  follow  that  whenever,  under 
an  inclosure  Act  an  occupation  road  was  set  out 
and  it  happened  to  be  convenient  for  passage,  it 
would  become,  almost  immediately,  a  public  road 
and  the  burden  of  repairing  it  would  be  thrown 
on  the  parish."  [Blackbubn,  J. — I  must  say  that 
I  find  a  difficulty  in  following  that  reasoning. 
Archibald,  J. — May  not  the  explanation  be  that  the 
Ghief  Justice  was  under  the  same  impression  as 
Bayley,  J.  in  the  same  case,  that  the  consent  of  the 
parish  was  necessary  P] 

BiiAGKBUBif,  J. — I  think  that  this  rule  must  be 
discharged.  The  fact  that  the  road  was  originally 
set  out  under  an  award  by  inclosure  Gommis- 
sioners  as  a  private  occupation  road,  to  be  used 
and  repaired  by  particular  individuals,  no  doubt 
prevented  its  being  a  highway  then ;  and  the  land 
over  which  the  road  passed  was  held  by  the  owners 
of  it  subject  to  this  qualified  easement  in  favour  of 
particular  persons,  but  there  was  nothing  whatever 
to  prevent  the  owners  of  the  soil,  if  they  were  so 
minded,  from  dedicating  it  to  the  public  so  as  to 
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become  a  public  highway.  There  the  common  law 
steps  in  and  says  that  when  once  a  road  becomes 
a  public  highway,  the  parish,  or  township  must 
repair  that  highway.  The  difficulty  is  that  in  the 
case  of  Bex  v.  St.  Benedict  (uhi  sup.)  Lord  Tenter- 
den  uses  language  which  appeared  to  me  to  express 
an  opinion  that  where  a  road  was  originally  set  out 
as  a  limited  occupation  road,  it  could  never  after- 
wards become  a  highway  repairable  by  the  parish ; 
but  when  the  case  is  looked  at  closely  it  is  found 
not  to  go  so  far  as  that.  We  find  that  the  road  there 
was  set  out  in  1803,  and  the  case  was  tried  in  1820 
— seventeen  years  only  after  the  road  was  set  out 
under  the  award  ;  and  it  was  found  as  a  fact  that 
"  from  the  date  of  the  award  until  the  finding  of 
the  presentment,  the  road  had  been  used  by  the 
public  without  interruption  as  a  carriage  way; 
and  the  question  was  whether,  under  these  circum- 
stances, this  was  a  public  road  which  the  parish 
was  bound  to  repair."  If  the  question  were 
whether  on  that  evidence,  extending  over  that 
period  of  time,  it  was  incumbent  on  the  jury  to  find 
that  it  was  a  public  highway,  then  the  case  would 
be  intelligible,  for  it  clearly  was  not  incumbent  on 
the  jury  to  find  so  on  that  evidence.  I  can  see 
good  reason  for  not  hastily  assuming  a  dedication 
to  the  public,  otherwise  you  would,  as  Lord 
Tenterden  says,  almost  always  make  a  public  road. 
I  think  there  must  be  some  mistake  in  the  language 
attributed  to  Lord  Tenterden  in  the  report  of 
that  case.  All  he  meant,  I  think  was  that  in 
the  case  of  a  road  which  was  originally  a  private 
one,  the  degree  of  user  by  the  public  should  be 
looked  at  more  cautiously  than  in  the  case  of  a 
road  which  has  never  been  private.  Since  the 
General  Highway  Act  this  point  has  become  of  far 
less  consequence  than  it  would  otherwise  be.  I 
think  that  the  rule  should  be  discharged. 

QuAiN,  J. — I  am  of  the  same  opinion.  The  parish 
is  bound  to  repair  public  highways,  though  some 
other  persons  may  be  also  bound  to  do  the  same. 
I  am  not  prepared  to  say  that  because  under  an 
inclosure  Act  a  road  is  set  out  as  a  private  road, 
it  is  therefore  impossible  that  it  shoula  ever  become 
a  public  road  repairable  by  the  parish.  The  evidence 
of  public  user  in  the  present  case  is  admitted  to  be 
sufficient  to  render  the  parish  liable  in  ordinary 
cases.  That  being  so  the  liability  to  repair  is  in  the 
nature  of  a  *'  public  tax,"  as  it  has  been  called  in  one 
of  the  cases,  on  the  inhabitants  of  the  parish,  unless 
they  can  show  that  some  other  persons  are  liable 
to  repair.  Though  private  persons  may  be  bound 
to  repair,  still  if  they  fail  the  parish  must  do  it. 
"  The  inhabitants  of  every  parish"  said  Lord  Holt 
in  the  case  to  which  I  have  already  referred  **  of 
common  right  ought  to  repair  the  highways ;  and 
therefore,  if  particular  persons  are  made  chargeable 
to  repair  the  said  ways  by  a  statute  lately  made, 
and  they  become  insolvent,  the  justices  of  peace 
may  put  that  charge  upon  the  rest  of  the  inhabit- 
ants. No  authority  has  been  cited  to  show  that 
a  road  set  out  under  an  award  as  a  private  road 
cannot  become  a  public  highway,  except  Bex  v. 
Benedict;  and  I  do  not  understand  that  case  as 

foing  to  that  extent.  The  judges  seem  to  me  to 
ave  considered  simply  the  question  whether  there 
was  sufficient  evidence  in  that  case  to  show  a  dedi- 
cation to  the  public ;  and,  as  far  as  I  understand 
the  case,  we  are  not  now  deciding  anything  incon- 
sistent with  it.  I  am  of  opinion  that  the  rule  should 
be  discharged. 
Archibald,  J.  concurred.         Bute  discharged. 


Attorneys  for   the    prosecution,    Pilgrim    and 
Phillips  for  Smith  and  Hinde,  Sheffield. 

Attorneys  for  the  defendants,  Torr  and  Co,  for 
Dransfield  and  Sons,  Penistone. 


Wednesday,  May  27. 
Cheltenham  Union  Guahduns  (apps.)  v,  GaARDiAXS 

OF  BiBMINGHAM  (rCSpS.) 

Pauper— Settlement — Occupation  for  one  whole  year 
— Notice  of  grounds  of  removal — Jurisdiction  of 
quarter  sessions  to  decide  on  a  point  not  included 
in  grounds  of  removal. 
The  notice  of  the  grounds  of  removal  of  a.  female 
pauper f rom  the  respondent  parish,hav^ing  alleged  a 
settlement  in  the  appellant  parish,  gained  hy  the 
pauperis  deceased  husband,  oy  renting  a  tenement 
and  payment  of  taxes  under  4^5  Will,  4,  c.  76, 
8,  66,  the  qua/rter  sessions,  though  of  opinion  that 
a  good  settlement  under  that  starts  had  not  been 
proved,  and  though  tio  other  was  alleged  in  the 
notice,  upheld  the  order  of  removal,  on  the  ground 
thai  a  good  settlement  had  been  proved  by  payment 
of  parochial  rates  under  6  Oeo,  4,  c.  57,  s,  2. 
Held,  that  the  quarter  sessions  had  jurisdiction  to 
confirm  the  order  of  removal  on  a  ground  not 
stated  in  the  notice. 
An  appeal  against  an  order  of  two  justices  re- 
moving Isabella  Mitchell  and  her  eight  children 
from  the  parish  of  Birmingham,  in  the  borough  of 
Birmingham,  in  the  County  of  Warwick,  to  the 
parish  of  Cheltenham,  in  the  Cheltenham  union, 
in  the  county  of  Gloucester,  was  heard  at  the 
Easter    quarter    sessions    for   the   borough    o£ 
Birmingham,    held  the   2l8t   April    1873,  when 
the    recorder    confirmed    the    order   subject    to 
the  opinion  of  the  court  upon  the  following  case : — 
The    order   of    removal    was  dated  the   23rd 
Dec.    1872,  and  on  the  same  day   the   respon- 
dents    sent     to    the    [appellants    the     proper 
notices,  and  also  the  following  grounds  of  removal 
and  particulars  of  settlement. 

''  Take  notice  that  the  following  are  the  grounds 
of  the  said  removal  and  the  particulars  of  the 
settlement  or  settlements  relied  upon  in  support 
thereof,  that  the  said  paupers  had  come  to  and 
did  then  inhabit  in  the  said  parish  of  Birmingham, 
and  had  become  and  then  were  actually  chargeable 
to  the  said  parish  of  Birmingham,  not  having 
acquired  any  settlement  there,  nor  having  pro- 
duced any  certificate  acknowledging  them  to  be 
settled  elsewhere,  and  that  the  last  place  of  lawful 
settlement  of  the  said  paupers  is  in  the  said  parish, 
township,  or  place  of  Cheltenham,  in  the  county  of 
Gloucester,  being  one  of  the  places  comprised  in 
the  said  Cheltenham  union,  in  the  county  of 
Gloucester." 

And  the  following  are  the  particulars  of  the 
settlement  or  settlements  relied  upon  in  support 
of  such  order  of  removal : — 

"  That  the  said  Isabella  Mitchell  is  the  lawful 
wife  of  Joseph  Mitchell,  deceased,  and  the  said 
eight  children  are  their  lawful  issue. 

''That  the  said  Joseph  Mitchell,  the  husband 
of  the  pauper,  in  or  about  the  year  1869,  com- 
menced bona  fide  renting  and  actually  occupying 
as  yearly  tenant  thereof,  a  certain  tenement  con- 
sisting of  a  separate  and  distinct  dwelling-house 
or  tenement  of  the  full  yearly  value  of  ten  pounds 
and  upwards,  situate  and  being  Hungerfora  Villa, 
in  the  parish  of  Cheltenham  in  the  Cheltenham 
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nnion,  in  the  county  of  Gloncester,  which  he  con- 
tinned  80  to  rent  and  occapy  as  such  yearly  tenant 
thereof  for  the  qpace  of  one  whole  year  and  up- 
wards, and  during  the  whole  time  he  so  occupied 
the  said  tenement,  he  paid  the  rent  for  the  same 
to  the  amount  of  142.  per  annum,  and  was  charged 
with  and  paid  his  share  towards  the  public  levies 
and  taxes  of  the  said  parish  of  Cheltenham,  in- 
clading  the  rates  made  and  assessed  to  the  relief 
of  the  poor  thereof,  for  and  in  respect  of  such 
tenement  rented  and  occupied  by  him  as  afore- 
said." 

2.  The  following  are  the  grounds  of  appeal  so 
fares  is  material : — 

"That  the  said  paupers  at  the  time  the  said 
order  was  made  were  not  lawfully  settled  in  the 
parish  of  Cheltenham,  in  the  said  Cheltenham 
Union,  as  alleged. 

"  That  Joseph  Mitchell,  the  husband  of  the  said 
pauper  Isabella  Mitchell,  did  not,  in  or  about  the 
year  1869,  commence  bond  fide  renting,  and  did 
not  actually  occupy,  as  yearly  tenant  thereof,  a 
certain  tenement  of  the  full  yearly  value  of  101. 
and  upwards,  being  Hunserford  YUla,  in  our  said 
parish  of  Cheltenham,  ana  did  not  continue  to  rent 
and  occapy  the  same  as  such  yearly  tenant  for  the 
ipace  of  one  whole  year  and  upwards,  and  did  not, 
daring  the  whole  time  he  so  occupied  the  said 
tenement,  pay  the  rent  for  the  same,  and  was  not 
charged  with  and  did  not  pay  his  share  towards 
the  pablic  levies  and  taxes  of  the  said  parish  of 
Cheltenham,  including  the  rates  made  and  assessed 
for  the  relief  of  the  poor  thereof  for  and  in  respect 
of  such  tenement." 

3.  At  the  hearing,  the  respondents  proved  that 
Joseph  Mitchell  occupied  Hungerford  Villa  as  a 

Jcariy  tenant,  at  a  rent  of  141.  per  annum,  from 
one  1870,  till  Aug.  1871,  when,  being  in  poor 
circumstances,  he  made  an  arrangement  with  his 
landlord  and  left.  It  was  admitted  by  the  appel- 
lants that  an  amount  of  rent  had  been  paid 
requisite  for  a  settlement  by  renting  a  tenement. 

4.  With  regard  to  the  payment  of  rates  the  re- 
spondents proved  the  following  facts. 

On  the  3iOth  April  1870,  a  poor's  rate  was  duly 
made  for  the  parish  of  Cheltenham  for  the  then 
ensning  twelve  months,  payable  by  two  instal- 
ments, on  the  2nd  May  1870,  and  on  the  30th 
Oct.  1870. 

When  the  rate  was  made  Hangerford-villa  was 
unoccupied,  but  it  was  charged  with  a  rate  of 
\l.  lis.  %d.,  payable  by  two  instalments  of  15«.  ^d. 
each. 

When  Joseph  Mitchell  came  into  occupation 
his  name  was  inserted  in  the  rate  book,  aud  he 
was  served  with  a  demand  note  for  16*.  9d[.,  being 
the  whole  of  the  first  instalment  of  the  rate.  This 
amount  he  objected  to  pay,  and  eventually  7«.  ^d, 
was  deducted  in  consequence  of  the  house  having 
been  void  previous  to  his  occupation,  and  he  paid 
the  remaining  8<.,  and  afberwards  paid  the  whole 
of  the  second  instalment. 

Another  rate  was  made  on  29th  April  1871,  for 
the  then  ensuing  twelve  months,  likewise  payable 
by  two  instalments,  and  no  portion  of  this  rate 
was  paid  by  him,  but  no  demand  of  the  first  in- 
stalment was  made  on  Mitchell  before  he  gave  up 
possession  of  the  house. 

The  C9p\ufitl  for  the  respondents,  on  the  counsel 
for  the^ipellants  intimating  that  he  did  not 
intend  to  call  witnesses,  summed  up  the  case,  and 
relied  on  the  settlement  gained  by  the  pauper's 
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husband,  Joseph  Mitchell,  by  his  having  rented 
a  tenement  of  the  value  of  more  than  lOL  per 
annum,  and  having  paid  the  rent  for  the  same 
for  one  whole  year,  and  the  rates  and  taxes  due 
and  payable  thereon.  The  counsel  for  the  appel- 
lants thereupon  objected  that  the  rates  and  taxes 
had  not  been  paid  tor  one  whole  year  as  required 
by  statute  4  &  5  Will.  4,  c.  76.  s.  Q^^  and  asked 
the  court  to  quash  the  order  on  this  point.  The 
recorder,  however,  after  examining  the  order  and 
gprounds  of  removal,  declined  to  quash  the  order, 
being  of  opinion  that  although  the  respondents 
had  not  proved  a  good  settlement  by  renting  a 
tenement  and  payment  of  rates  and  taxes  under 
statute  4  &  5  Will.  4,  c.  76,  s.  m,  yet  that  the 
respondents  had  proved  a  good  settlement  by  pay- 
ment of  parochial  rates  under  statute  6  Greo.  4, 
0. 57,  s.  2,  and  decided  that  the  order  was  therefore 
good.  The  counsel  for  the  appellants  thereupon 
objected  that  this  ground  of  settlement  had  not 
been  set  out  by  the  respondents  in  the  grounds  of 
removal,  nor  alluded  to  by  their  counsel  during 
the  trial ;  but  the  recorder  adhered  to  his  decision, 
and  declined  to  qaash  the  order  of  removal,  but 
CTanted  a  case  for  the  opinion  of  the  Court  of 
Queen's  Bench. 

The  questions  for  the  opinion  of  the  court  are : 
— Was  the  recorder  bound,  under  the  circum- 
stances above  set  out,  to  question  the  order  of 
removal  as  asked  for  by  the  appellants  P  If  the 
court  should  be  of  opinion  that  the  recorder  was 
not  so  bound,  did  tne  grounds  of  removal  suffi- 
ciently set  out  a  settlement  of  the  pauper's  hus- 
band ^ined  by  payment  of  parochial  rates?  and 
was  there  a  sufficient  payment  of  rates  to  esta- 
blish a  settlement  by  payment  of  rates,  the 
renting  and  occupation  having  been  sufficient 
to  satisfy  the  statute  6  Geo.  4,  c.  57?  If  the 
court  should  be  of  opinion  that  the  recorder's 
judgment  was  wrong  on  any  one  of  these  ques- 
tions, then  the  order  of  sessions  confirming  the 
order  of  removal  is  to  be  quashed,  otherwise  the 
order  of  sessions  is  to  stand. 

Soden,  in  support  of  the  order  of  sessions,  con- 
tended that  a  settlement  had  been  acquired  under 
6  Geo.  4,  c.  67,  s.  2,  which  enacts  "  that  no  person 
shall  acquire  a  settlement  in  any  parish  or  town- 
ship maintaining  its  own  poor,  by  or  by  reason  of 
settling  upon,  renting  or  paying  parochial  rates 
for  any  tenement  not  being  his  or  her  own  pro- 
perty, unless  such  tenement  shall  consist  of  a 
separate  and  distinct  dwelling-house  or  building 
or  of  land,  or  of  both  bond  fide  rented  by  such 
person  in  such  parish  or  township,  at  and  for  the 
sum  of  lOZ.  a  year  at  the  least,  for  the  term  of  one 
whole  year ;  nor  unless  such  house  or  building  or 
land  shall  be  occupied  under  such  yearly  hiring, 
and  the  rent  for  the  same,  to  the  amount  of  lOZ. 
actually  paid,  for  the  term  of  one  whole  year  at 
the  least;  provided  always  that  it  shall  not  be 
necessary  to  prove  the  actual  value  of  such  tene- 
ment." There  was  an  occupation  here  for  a  whole 
year,  and  rent  to  the  reqmred  amount  was  paid, 
the  payment  of  any  parochial  rates  being  sufficient. 
4  A  5  Will.  4,  c.  76,  s.  66,  enacting  "  that  from 
and  after  the  passing  of  this  Act  no  settlement 
shall  be  acquired  or  completed  by  occupying  a 
tenement,  unless  the  person  occupying  the  same 
shall  have  been  assessed  to  the  poor  rate,  and 
shall  have  paid  the  same  in  respect  of  such  tene- 
ment for  one  year,"  leaves  unaltered  the  acquisi- 
tion of  a  settlement  by  payment  of  parochial  rates. 
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On  this  point  Beg.  y.  8t.  Mary  KaUndar  (9  A.  & 
£1.  626)  is  conclusive.  There  it  was  held  that 
since  the  passing  of  4  &  5  Will.  4,  c.  76,  s.  66,  a 
person  cannot  gain  a  settlement  by  renting  and 
occnpying  a  tenement,  nnless  he  has  been  assessed 
to  and  paid  the  poor  rate  in  respect  thereof  for  a 
year ;  but  he  may  gain  a  settlement  by  payment 
of  rates  under  3  &  4  Will.  &  M.  c.  11,  s.  6, 
if  he  has  been  assessed  to  and  paid  poor  rate  for 
part  of  the  year  only,  provided  his  renting  and 
occupation  have  been  such  as  to  satisfy  6  Geo.  4, 
c.  57, 8. 2.  There  the  pauper,  ten  days  before  the  end 
of  the  year,  quitted  the  premises  with  his  family, 
locked  up  the  house,  leaving  only  some  few  things 
in  it,  ana  went  into  another  house.  He  likewise 
offered  the  key  to  his  landlady,  but  she  refused  to 
accept  it  till  the  end  of  the  year,  when  he  gave  it 
up  to  her,  and  paid  the  full  rent,  and  this  was  held  to 
be  a  sufficient  occupation  by  the  pauper  for  a  year 
under  6  Greo.  4,  c.  57,  s.  2.  In  the  next  place,  this 
court  cannot  review  the  decision  of  the  recorder  as 
to  the  sufficiency  of  the  statement  of  the  grounds 
of  removal  11  &  12  Yict.  o.  31,  s.  4  enaqts  that 
upon  the  hearing  of  any  appeal  against  an  order 
ot  removal,  no  objection  whatever  on  account  of 
any  defect  in  the  form  of  setting  forth  any  ground 
of  removal  or  of  appeal  in  any  such  statement 
shall  be  allowed,  ana  no  objection  to  the  reception 
of  legal  evidence  offered  in  support  of  a  ground  of 
removal  or  appeal  alleged  to  be  set  forth  in  any 
such  statement,  shall  prevail,  unless  the  court 
shall  be  of  opinion  that  such  alleged  eround  is  so 
imperfectly  or  incorrectly  set  forth  as  to  be 
insufficient  to  enable  the  party  receiving  the  same 
to  inquire  into  the  subject  of  such  statement,  and 
to  prepare  for  trial."  And  sect.  7  provides  that 
the  decision  of  the  court  upon  the  hearing  of  any 
appeal  against  any  order  of  removal,  as  well  as 
upon  the  sufficiency  and  effect  of  the  statement  of 
the  grounds  of  removal  and  of  appeal,  and  of  the 
notice  of  chargeability,  and  of  the  copy  or 
counterpart  of  the  order  of  removal  sent  to 
the  appellant  parish,  as  upon  the  amending 
or  refusing  to  amend  the  order  of  removal  as 
aforesaid,  or  the  statement  of  grounds  of  removal 
or  appeal,  shall  be  final,  and  shall  not  be  liable  to 
be  reviewed  in  any  court  by  means  of  a  writ 
of  certiorari  or  mancUMnua  or  otherwise.  In  Beg, 
V.  Bwyton  (1  B.  &  S.  544),  Grompton  J.  said :  *'  I 
am  disposed  to  take  a  very  wide  view  of  the  enact- 
ment of  statute  11  &  12  Yict.  o.  31,  and  to  hold 
it  applicable  to  every  case  where  an  objection  is 
made  that  the  grounds  of  removal  are  not  suffi- 
cient to  let  in  the  case  of  the  party ;  and  if  this  be 
so,  it  would  determine  the  present  case  in  favour 
of  the  respondents,  as  the  only  point  made  for 
the  appellants  is  as  to  the  evidence  not  beinff  ad- 
missible on  the  m>unds  of  removal  stated.  1  am 
disposed  to  think  that  the  effect  of  the  7th  section 
of  statute  11  &  12  Yict.,  o.  31,  is  to  prevent  any 
question  as  to  the  grounds  of  removal  not  being 
sufficient  being  brought  into  this  court,  and  to 
make  what  is  done  by  the  court  below  final.  The 
grounds  of  removal  seem  to  me  to  be  put  by  the 
enactment  in  €[uestion  in  exactly  the  same  position 
as  particulars  m  atrial  at  Nisi  rrius  now  stand.  If 
there  is  an  objection  to  the  sufficiency  and  effect  of 
the  grounds  of  removal  the  court  of  quarter 
sessions  is  to  consider,  just  as  in  the  case  of  par- 
ticulars, whether  they  reallv  let  in  the  case  of  the 
party ;  and,  if  not,  to  amend  them  and  adjourn  the 
case,  dkC.,  so  as  best  to  meet  the  ends  ox  justice ; 


and  by  the  7th  section  the  decision  of  the  court 
of  quarter  sessions  is  to  be  final.  The  doctrine 
of  defects  and  variances  in  the  examinations  and 
grounds  of  removal  before  the  trial  of  appeals  had 
been  mischievous;  and  the  statute  in  question 
was  a  most  beneficial  alteration  of  the  law,  de- 
signed to  check  a  practice  which  had  introduced 
lamentable  and  disgraceful  teohnicalitiee  into  the 
trial  of  settlement  cases,  and  I  shonld  be  sorry  to 
put  a  narrow  construction  on  so  useful  an 
enactment." 

Dugddle,  for  the  appellants,  contended  that  the 
recorder  could  not  give  judgment  on  a  ground  of 
removal  not  stated  in  the  notice,  and  indeed  not 
alluded  to  by  either  party  at  the  hearing.  [Black- 
burn, J. — If  a  judge  sees  clearly  in  a  trial  at  Nisi 
Prius  that  there  ought  to  be  a  nonsuit,  is  he 
bound  to  refrain  from  nonsuiting  because  neither 
of  the  counsel  has  seen  the  point  P]  11  &  12  Yict. 
0.  31,  which  (sect.  1)  did  away  with  the  necessity 
of  accompanying  notices  by  a  copy  of  the  examina- 
tion upon  which  the  order  was  made,  provides 
(sect.  2)  *'  that  instead  thereof  such  notice  shall  be 
accompanied  by  a  statement  in  writing  under  the 
hands  of  such  overseers  or  such  guardians,  or  any 
three  or  more  of  such  guardians,  setting  forth 
the  grounds  of  such  removal,  including  the  par- 
ticulars of  the  settlement  or  settlements  relied 
upon  in  support  thereof  ;  provided  always  that  on 
the  hearing  of  any  appeal  against  any  order  of  re- 
moval, it  shall  not  be  lawfm  for  the  respondents 
to  go  into  or  give  evidence  of  any  other  grounds  of 
removal  than  those  set  forth  in  such  statement,"  a 
distinct  and  positive  enactment  which,  it  is  sub- 
mitted, prevented  the  consideration  of  any  grounds 
of  removal  not  set  forth  in  the  statement  of  par- 
ticulars. Before  that  enactment  any  grounds  of 
removal  miffht  be  taken  into  consideration,  and  it 
was  upon  the  old  state  of  the  law,  prior  to  this 
statute,  that  Beg.  v.  8t  Mary  Kalendar  (uhi  sup.) 
was  decided.  No  settlement  was  acquired  here 
under  3  W.  &  M.  c.  Ill,  because  to  gain  a  settlement 
under  that  statute  the  person  must  have  resided 
forty  days  in  the  parish  after  payment  of  the  rate. 
See  B.  V.  Bingetead  (B.  &  Cress.  607).  pCiUSH,  J. 
— ^The  whole  series  of  such  discreditable  decisions 
was  swept  away  by  the  Act  of  1848.]  Sect.  4  of 
that  Act  (11  &  12  Yict.  c.  31)  does  not  come  into 
operation  unless  the  objection  relied  on  is  taken  at 
the  trial,  and  that  was  not  so  here. 

Blackbubn,  J. — ^I  think  it  is  quite  clear  that  the 
recorder  was  not  bound  to  quasn  the  order  of  re- 
moval under  the  circumstances.  If  the  facts  were 
so  incorrectly  set  forth  as  really  to  mislead  the 
parties,  the  case  might  be  different ;  but  as  the 
facts  were,  I  think  he  was  right  in  not  giving 
effect  to  the  objections  of  the  appellants. 

Lush,  J.  concuri'ed. 

Order  ofaessiona  confirmed. 


Saturday,  Manf  30, 1874. 
Beg.  v.  The  Nobwich  Incobporatiok. 

SetUement  lyy  renting  a  tenement — Yearly  rent — 

Construction  of  lease. 

The  tenant  of  a  puhlio-hotue  had  agreed  to  hold  the 
same  for  the  i^rm  of  three  codendax^joMwlhe  thenc&- 
forth  neast  ensuing,  at  the  rent  or  sum  of  15L  per 
quarter;  the  landlord  agreemg  thai  he  shotdd 
continue  to  occupy  the  premises  as  tenant  from. 
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guarier  to  qtiarter  cU  the  Uks  rent,  until  the  re- 
ceiving or  giving  three  months*  notice  to  quit  hv 
either  of  the  partiee,  ending  at  one  of  the  ueuai 
quarter  days  in  the  year  : 
Had:  that  this  ctgreement  did  not   eonetitute    a 
yearly  hiring  of  a  tenement  for  the  eum  of  101.  a 
year  at  the  lea/t,  within  the  meaning  of  6  Geo.  4, 
c  57,  8.  2 ;  and  that^  therefore,  the  occupation  did 
not  give  the  tenant  a  eetHemenU 
At  the  general  quarter  session  holden  for  tbe 
ooaDty  of  Middlesex,  on  the  26th  April  1873,  an 
appeal  against  an  order  of  one  of  the  magistrates 
of  the  police  courts  of  the  metropolis  for  the 
removal  of  Ellen  Prentice  and  her  tour  children 
from  the  Westminster  Union   to  the   Norwich 
Incorporation  as  the  place  of  her  last  legal  settle- 
ment, was  heard,  in  which  the  guardians  of  the 
poor  of  the   Norwich    Incorporation   were  the 
appellants,  and  the  guardians  of  the  poor  of  the 
Westminster  Union  were  the  respondents,  when 
that  court  confirmed  the  said  order,  subject  to  the 
opinion  of  this  court  on  the  following  case : 

The  said  Ellen  Prentice  was  the  widow  of  John 
Prentice,  and  the  four  children  mentioned  in  the 
order  were  their  lawful  children. 

The  settlement  relied  upon  by  the  respondents 
was  one  by  renting  a  tenement  by  the  said  John 
Prentice  in  the  |>arish  of  St.  Stephen,  Norwich, 
in  the  incorporation  mentioned,  under  6  Geo.  4, 
e.  57,  s.  2. 

The  tenement  referred  to  was  rented  by  the  said 
John  Prentice  of  Messrs  Seaman  and  Grimmer 
nnder  the  following  agreement  :-— 

An  agreement  made  the  25th  Deo.  1879,  between 
Samuel  Grimmer  and  Frederic  Grimmer  of  the  city  of 
Norwich,  wine,  spirit,  and  porter  merchants,  of  the  one 
part,  and  John  Prantioe  of  tne  other  part. 

The  eaid  Samuel  Grimmer  and  Frederic  Grimmer  agreed 

that  the  aaid  John  Prentice  shall  enter  into  and  take  pos- 

•eaaion  of  aU  that  pnblio-hoase  called  the  Mitre  Tavern, 

Btigga-Btreet,  situate  in  the  parish  of  St.  Stephens,  with 

the  appurtenanoes  thereto  belonging,  on  the  25th  March 

next,  and  the  said  John  Prentice  nerebT  agrees  that  he 

will  on  that  6a,j  take  poeaesaion  of  the  same  public- 

honae,  and  premises,  and  hold  the  same  for  the  term  of 

three  calenoar  months  tiienceforth  next  ensuing,  at  the 

rent  or  sum  of  151.  per  quarter,  and  will  pay  all  rates 

and  taxes  (exoept  the  land  tax),  in  respect  of  the  said 

premises.    And  it  is  herehf  also  agreed   between  the 

aaid  parties  that  the  said  John  Prentioe  shall  and  may 

continue  to  occupy  the  said  pnblio-houae  and  premises 

as  tenant  from  quarter  to  quarter  at  the  like  rent  or  sum 

of  15£.  unta  the  reoeiTin^  or  giving  notice  to  auit  the 

same  as  hereLoafter  mentioned,  that  is  to  sa^,  that  the 

said  John  Prentioe  shall  and  will  quit  and  dehTcr  up  the 

poMeBsioa  of  the  said  public  house  and  premises  to  the 

aaid  Samuel  Grimmer  and  Frederic  Grimmer,  or  either 

of  them,  at  any  time  hereafter,  upon  receiying  three 

months'  notice  in  writing  from  tnem,  or  either  of  them, 

to  quit  the  same,  ending  at  one  of  the  usual  quarter  days 

in  the  year,  without  reference  to  the  commencement  of  the 

teoancy  of  the  aud  John  Prentioe,  and  the  said  John 

Prentioe  shall  not  quit  the  possession  of  the  said  public- 

house  and  premises  without  giving  to  the  said  Samuel 

Grimmer  and  Frederic  Grimmer  or  one  of  them,  the  like 

notice  in  writing  ending  as  aforesaid.    That  the  said 

John  Prentioe  shall  keep  the  said  house  open  as  a  public* 

house,  and  not  suffer  the  aame  to  be  shut  up,  or  the 

trade  thereof  to  be  injured,  and  in  the  event  of  his  failing 

to  perform  any  or  either  of  these  conditions,  then  he 

ml  forfeit  and  pay  to  the  said  Samuel  Grimmer  and 

nederic  Grimmer,  or  either  of  them,  the  sum  of  201.  by 

way  of  additional  or  increased  rent,  to  be  reeoverable  in 

the  same  aownner  as  the  said  orisinal  rent  of  151.,  by 

^istceasand  sale  of  the  goods  and  ohattehi  of  thesaid 

John  Prentice,  or  by  action  at  law.    That  he  shall  also 

bn^  and  take  of  the  said  Samuel  Ghrimmer  and  Frederic 

Qnmmer.  or  one  of  them,  all  the  beer,  ale,  porter,  and 

athtr  mait  Uqnors  end  all  spirituous  liquors  and  wines 


to  be  sold,  spent,  and  consumed  oy  him  in  the  said 
house,  Ac 

The  said  John  Prentice  occupied  and  resided 
in  the  said  public-house  under  this  agreement  for 
a  period  of  one  year  and  nine  months,  and  during 
the  whole  of  that  period  he  was  licensed  in  respect 
thereof,  and  conaucted  the  business  thereof;  he 
was  also  assessed  to  and  paid  the  poor  rates  of  the 

Earish  of  St.  Stephen  in  respect  of^the  said  public- 
ouse,  and  paid  tiie  rent  quarterly  during  the  whole 
period. 

The  only  point  raised  by  the  appellants  was 
that  the  written  agreement  did  not  constitute  a 
yearly  hiring  or  renting  of  the  public-house  for  the 
term  of  one  whole  year  within  statute  6  Geo.  4, 
c.  57,  8.  2.  Tbe  respondents  contended  that  the 
agreement  showed  that  the  parties  contemplated 
originally  that  the  holding  would  endure  for  a  year 
or  more,  though  it  might  be  put  an  end  to  bd^ore 
the  expiration  of  the  year,  and  that  as  it  was  not 
put  an  end  to  during  the  year,  but  was  occupied 
by  the  said  John  Prentice  for  a  year  and  nine 
months  under  the  agreement,  he  gained  a  settle- 
ment. 

The  justices  at  the  said  general  quarter  sessions 
decided  that  Buoh  agreement  did  constitute  a 
yearly  hiring  as  required  by  the  said  statute 
6  Greo.  4,  c.  57,  s.  2. 

The  question  for  the  opinion  of  this  court  is. 
Whether  the  written  agreement  constituted  such 
yearly  hiring  or  renting  of  the  public-house  for 
the  term  of  one  whole  year  as  required  by  the 
statute. 

If  the  court  shall  answer  this  question  in  the 
affirmative  then  the  order  of 'the  sessions  confirm- 
ing the  order  of  removal  is  to  stand  confirmed, 
otherwise  the  order  of  the  sessions  and  the  order 
of  removal  are  to  be  quashed. 

Folaaid,  for  the  respondents,  supported  the 
orders  of  removal  and  of  quarter  sessions.  The 
words  of  the  section  upon  which  this  question 
turns  are,  "That  iio  person  shall  acqjuire  a  settle- 
ment in  any  parish  or  township  mamtaining  its 
own  poor,  by  or  by  reason  of  settling  upon,  rent- 
ing, or  paymg  parochial  rates  for  any  tenement, 
not  being  his  or  her  own  property,  unless  such 
tenement  shall  consist  of  a  separate  and  distinct 
dwelling  house  or  building,  or  of  land,  or  of  both, 
hond  fide  rented  by  such  person,  in  such  parish  or 
township,  at  and  for  the  sum  of  lOZ.  a  year  at  the 
least,  for  the  term  of  one  whole  year ;  nor  unless 
such  house  or  building  or  land  shall  be  occupied 
under  such  yearly  hiring,  and  the  rent  for  the 
same  to  the  amount  of  lOL,  actually  paid,  for  the 
term  of  one  whole  year  at  the  least."  In  the 
Hastings  Union  v.  8t,  James,  Clerhenwell  (L.  Eep. 
1  Q.  B.  38),  where  the  cases  on  this  subject  were 
discussed  in  a  considered  judgment  of  the  court, 
the  agreement  was  to  hire  a  house  quarterly,  at  a 
yearly  rent  of  25L,  to  be  paid  on  the  usual  four 
quarter  days,  a  quarter's  notice  to  be  given  by 
either  party;  that  was  held  to  be  within  the 
statute,  and  to  give  the  tenant  a  settlement.  lb 
was  decided  by  Reg  v.  8t  QUes*s,  Cripplegate 
(4  B.  &  S.  509),  that  if  the  hiring  is  such  as  in  its 
inception  will  last  a  year,  unless  determined  by 
notice,  and  the  tenancy  does  in  fact  continue  for 
a  year,  that  is  sufficient,  although  the  hiring  was 
not  for  a  whole  year  certain.  As  was  remarked 
by  Crompton,  J.,  in  Beg,  v.  Thornton  (2  B.  A  E, 
788,  at  p.  792),  "A  tenancy  for  any  term  must  be 
considered  to  continue  until  legally  determined.*' 
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The  hiring  here  was  created  by  this  agreement 
until  put  an  end  to  by  a  quarter's  notice,  and  it 
lasted  beyond  the  required  time;  this,  therefore, 
is  within  the  principle  contained  in  Rex  v.  Herat- 
moncea/uas  (7  B.  &  C.  551)  that  such  an  agreement 
as  this  "  is  to  be  considered  a  lease  for  so  many 
years  as  the  party  shall  occupy,  unless  in  the 
mean  time  it  shall  be  defeatea  by  notice  on  the 
one  side  or  on  the  other.'' 

Tindal  Atkinson,  contra,  not  heard. 

GocKBUBN,  C.J. — I  think  no  settlement  was 
gained  in  the  appellant's  union.  It  is  quite  clear 
that  to  constitute  such  a  settlement  there  mast  be 
an  occupation  for  twelve  months  under  a  yearly  ten- 
ancy. There  is  here  to  begin  with,  only  a  quarter's 
tenancy,  and  it  is  obvious  that  the  parties  con- 
template that  the  premises  may  be  qmtted  within 
the  year,  which  is  in  coDtradiction  of  any  yearly 
letting.  In  the  other  cases  it  has  been  held  there 
was  a  yearly  letting,  some  words  have  been  used 
such  as  ''at  the  yearly  rent  of"  a  sum  stated. 
Here  there  is  nothing  to  indicate  any  yearly  rent, 
but  only  a  Quarterly  rent.  It  is  not  enough  that 
the  tenancy  does  in  fact  continue  for  a  whole  year 
unless  it  so  continued  under  a  yearly  letting.  It 
would  be  a  contradiction  in  terms  to  hold  any 
such  yearly  letting  here.  I  am  not  disposed  to 
carry  the  principles  laid  down  in  Bex.  v.  Herstmon' 
ce<mx  any  further  than  their  application  in  that 
case.  The  quarter  sessions  were  wrong  in  their 
construction  of  this  agreement. 

Blackbubn,  J. — I  am  of  the  same  opinion.  The 
statute  requires  a  yearly  hiring,  but  the  cases  of 
Bex  V.  Herstmonceaux^  and  Hasti/nga  Union  v.  8t. 
James,  ClerkenvoeU,  have  decided  that  the  tenancy 
being  defeasible  in  less  time  than  a  year,  does  not 
prevent  a  settlement  from  being  acquired.  If  the 
matter  were  res  integra,  I  should  say  that  by  those 
decisions  the  statute  has  been  defeated ;  but  it  is 
not  here  necessary  to  reconsider  those  cases,  for 
they  do  not  apply  to  the  present  agreement.  Here 
not  only  is  the  tenancy  defeasible  within  a  year, 
but  the  premises  were  not  rented  for  a  year  at  all. 

QuAiN  and  Aechibald,  JJ.  concurred. 

Judgment  for  appellants. 

Attorneys  for  appellants,  Hvdson,  Matthews, 
and  Co, 

Attorneys  for  respondents,  G,  and  /.  Allen  and 
Son, 


Wednesday,  June  3, 1874. 
Cutler  (app.)  v.  Turner  aud  anothee  (resps.) 

Master  and  servant — Servant  cubsenting  himself — 
Bemedies  —  Second  offence  —  Imprisonment  — 
Master  and  Servant  Act  1867  (30  ^  31  Vict. 
c.  141),  s,  9. 

The  appellant,  a  fireiron  forger,  in  the  employ  of 
the  respondents,  was  swmmoned  under  sect,  9  of 
The  Master  and  Servant  Act  1867  (30  ^  31  Vict, 
c.  141),  for  absenting  himself  witJwut  lawful 
excuse,  and  ordered  to  pay  a  certain  sum  to  the 
respondents  as  compensation,  which  sum  was  paid. 
The  following  month,  not  having  returned  to  his 
work,  he  was  again  smamoned  under  the  same 
section,  otdered  to  find  security  for  the  fulfilment 
of  the  contract,  and  in  default  sentenced  to  three 
months  imprisonment,  which  ter^m  of  imprison- 
ment he  suffered.  After  its  esepiration,  appellant 
continuing  to  absent  himself  was  agavn  sumr 
moned  under  the  same  section,  and  ordered  to  pay 


a  further  sum  to  the  respondents  by  way  of  com^ 
pensation : 

Held,  that  the  contract  of  service  had  not  been 
annulled  by  either  or  both  of  the  previoiu  orders, 
and  that  ihe  magistrate  had  jurisdiction  to  make 
the  last  mentioned  order,  notwithstanding  that  the 
appellant  had  suffered  three  m^mths*  imprison^ 
mentfor  absenting  himself  from  the  same  service. 

Case    stated  by  the  police    magistrate  for    the 

borough  of  Sheffield,  for  the  opinion  of  the  Court 

of  Queen's  Bench. 

1.  A  summons  under  the  Master  and  Servant 
Act  1867,  came  on  for  hearing  before  me  on  the 
31st  Oct.  1873,  and  again  by  adjoarnment  on  the 
18th  Kov.  The  summons  cliarged  William  Cutler, 
being  the  servant,  as  a  fire-iron  forger,  of  Williaon 
Turner,  with  absenting  himself  from  the  service 
without  just  cause  or  lawful  excuse,  and  claimed 
that  he  should  be  directed  to  fulfil  his  said  con- 
tract, pursuant  to  the  Master  and  Servant  Act, 
30  &  31  Vict.  c.  141,  s.  9. 

2.  On  the  18th  Nov.  before  mentioned,  I  made 
an  order  directing  the  defendant  to  pay  the  sum 
of  111,  149.,  as  compensation  to  the  complainants, 
being  of  opinion  under  the  circumstances  herein- 
after stated,  that  an  order  to  fulfil  the  contract  as 
prayed  in  the  summons  was  not  the  most  appro- 
priate remedy,  an  adjournment  having  been  pre- 
viously granted  on  the  application  ot  the  defen- 
dant's attorney  to  meet  tne  question  of  com* 
pensation. 

3.  The  defendant  being  dissatisfied  with  my 
determination,  and  having  duly  applied  to  me  in 
writing,  I  state  this  case,  setting  forth  the  facts 
and  grounds  of  such  determination  for  the  opinion 
of  the  Court  of  Queen's  Bench. 

4.  On  the  25th  Feb.  1871,  the  parties  made  the 
following  agreement  in  writing  : — 

An  agreement  made  this  25th  Feb.  1871,  between 
Thoflias  Hague  and  William  Turner,  of  Sheffield, 
in  the  county  of  York,  fender  and  fire-iron  manu- 
facturers of  the  one  part,  and  William  Cutler,  of 
Sheffield  aforesaid,  fire-iron  forger,  of  the  other 
part ;  whereby  it  is  mutually  agreed  between  the 
said  parties  as  follows : 

(1.)  The  said  William  Cutler  agrees  to  work  for 
the  said  Thomas  Hague  and  William  Turner  as  a 
fire-iron  forger  for  the  term  of  five  years  fr>m  the 
date  hereof,  during  which  said  term  he  will  com- 
plete and  finish  in  a  workmanlike  manner  for  his 
said  employers  all  such  work  as  shall  be  assigned 
to  him  by  them. 

(2.)  The  said  William  Cutler  will  not  during  the 
said  term  work  for  any  other  employer  than  the 
said  Thomas  Hague  and  William  Turner. 

(3.)  The  said  Thomas  Hague  and  William  Turner 
agree  to  employ  and  provide  work  by  the  piece  for 
the  said  William  Cutler  during  the  whole  of  the 
said  term  of  five  years,  paying  him  weekly  for 
such  work,  as  he  shall  complete  and  finish  for  them 
in  manner  aforesaid,  the  usual  prices  aUowed  by 
those  in  the  same  trade  for  similar  work. 

As  witness  the  hands  of  the  parties  the  day  and 
year  first  above  written. 

(Sign^  by  parties.) 

5.  The  defendant  entered  into  the  service  of  the 
complainants  under  the  agreement. 

6.  On  the  8th  Feb.  1873,  a  notice  given  on 
behalf  of  the  defendant  was  received  by  the  com- 
plainants. 

"  1  hereby  respectfally  (^ive  you  notice  that  on 
and  after  8ux  March  1873  the  prices  of  work  done 
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S'  me  in  your  emplojnnent  will  be  increased  by 
per  cent,  (the  same  as  given  in  Birmingham), 
and  in  case  of  non-compliance  with  the  same,  shall 
feel  compelled  to  snspend  myself  from  your  ser- 
vice from  that  date  until  the  same  is  conceded. 

"William  Cutler." 

7.  On  the  1st  March  1873,  the  defendant  ceased 
to  work  for  and  absented  himself  from  the  service 
of  the  complainants. 

8.  On  the  1st  April  1873,  the  complainants  took 
ont  a  summons  against  the  defendant  for  absent- 
ing himself  without  cause,  and  claiming  Ibl,  128. 
as  compensation. 

9.  The  case  was  heard  by  me  on  the  13th  May 
1873,  when  the  parties  appeared  in  person  and  by 
their  attomevs,  and  being  of  opinion,  after  hearing 
them,  that  tne  defendant  haa  wrongly  absented 
himself,  and  also  that  the  complainants  had  sus- 
tained damage  by  reason  of  such  absence^  between 
the  said  1st  March  and  the  issuing  of  the  sum- 
mons, to  the  amount  of  112.  Ss.,  I  ordered  the  defen- 
dant to  pay  that  sum,  together  with  the  costs  of 
the  summons  and  order,  at  the  same  time  express- 
ing my  opinion  that  the  contract  was  still  in  force, 
and  I  assumed  that  the  defendant,  afler  hearing 
my  decision  would  return  to  his  employment  and 
fnlfi]  the  contract  for  the  remainder  of  the  term. 
The  damages  were  assessed  on  the  following  prin- 
ciple,— the  defendant  could  make  if  at  work  24  sets 
of  fire-irons  every  week,  and  the  net  profit  of  the 
employers  was  3«.  3d.  per  set,  equal  to  32. 18«.  per 
ireek. 

The  order  not  having  been  complied  with,  an 
order  for  imprisonment  was  drawn  up,  but  the 
amount  was  paid  on  behalf  of  the  defenoanb  before 
his  actual  imprisonment. 

10.  The  d^endant  did  not  return  to  his  work, 
and  on  the  6th  Jane  1873,  the  complainants 
issued  a  summons  against  the  defendant  for  absent- 
inc;  himself,  and  claiming  that  he  be  directed  to 
fojfil  the  contract. 

11.  This  complaint  was  heard  on  the  7th  July 
1873,  before  two  justices  of  the  peace  for  the 
borough,  the  parties  beinff  present  but  not  appear- 
ing by  attorney,  and  the  d^endant  was  ordered  to 
find  security  to  fulfil  the  contract,  and  to  pay 
Ihs.  Gd.  for  costs. 

12.  This  order  was  not  complied  with,  and  the 
defendant  subsequently  underwent  the  three 
months'  imprisonment  in  default,  and  on  his 
liberation  he  continued  to  absent  himseU  from  his 
employment. 

13.  The  summons  of  the  28th  Oct.,  mentioned 
at  the  commencement  of  the  present  case,  was 
thereupon  taken  out,  and  the  order,  the  subject  of 
this  appeal,  made,  as  already  stated,  as  upon  con- 
sideration (after  objection  taken  and  reference 
to  the  cases  of  Untoin  v.  Clarke,  85  L.  J.,  K.  S., 
193,  M.C.  (decided  under  a  previous  Master  and 
Servant  Act)  Crane  v.  Fowdl,  38  L.  J.,  N.  S.,  43, 
M.  C. ;  and  Bcumeleif  v.  Taylor,  37  L.  J.,  K  S.,  39, 
Q.  B.),  I  was  of  opimon  that  neither  of  the  previous 
orders  was  a  bar  to  the  last  summons  and  order. 

14.  The  damages  in  the  last-mentioned  order 
were  purposely  limited  by  the  complainant  to 
those  that  accrued  by  the  breach  between  the 
period  of  the  defendant's  liberation  from  prison 
and  the  issuing  of  the  last  summons,  being  three 
weeks'  net  profits  on  the  defendant's  labour  at 
32. 189.  a  week.  I  expressed  my  opinion,  however, 
that  as  it  appeared  before  me  on  the  last  case,  and 
was  avowed  by  the  defendant's  attorney,  that  the 


defendant  was  acting  wilfully  in  the  sense  of  act- 
ing under  the  direction  or  by  the  advice  of  his 
trade  union,  and  that  he  did  not  intend  to  perform 
the  contract  at  all,  that  whatever  damages  were 
claimed  and  ordered  to  be  paid  under  the  last 
summons  must  be  taken  as  in  final  satisfaction  of 
the  contract,  as  the  complainants  could  not,  under 
those  circumstances,  brmg  an  unlimited  number 
of  complaints. 

15.  The  question  of  law  for  the  opinion  of  the 
courb  is,  whether  the  orders  of  the  13th  May,  and 
of  the  7th  July  1873  (or  either  of  them),  were  a 
bar  to  the  subsequent  complaint  and  summons  of 
the  28th  October  1873,  and  the  order  thereon.  If 
not,  the  last-mentioned  order  is  to  be  affirmed; 
otherwise,  to  be  reversed. 

J.  E.  Davis. 

Hopwood,  Q.C.  (with  him  Forhes),  for  the  appel- 
lant, contended  that  the  three  months'  imprison- 
ment which  the  appellant  had  suffered  before  the 
making  of  the  last  order  exhausted  and  annulled 
the  contract  of  service,  and  that  the  last  order  of 
the  magistrate  was  therefore  bad.  Sect.  4  of  30 
&  31  Vict.  c.  141,  provides  that  **  whenever  the 
employer  or  employed  shall  neglect  or  refuse  to 
fulnl  any  contract  of  service,  or  the  employed  shall 
neglect  or  refuse  to  enter  or  to  commence  his 
service  according  to  the  contract,  or  shall  absent 
himself  from  his  service,  or  whenever  any  c^uestion, 
difference,  or  dispute  shall  arise  as  to  the  rights  or 
liabilities  of  either  of  the  parties,  &c.,  the  party 
aggrieved  may  lay  an  information  or  complamt  in 
writing  before  a  justice,  magistrate,  or  sheriff, 
setting  forth  the  grounds  of  complaint,  and  l^e 
amount  of  compensation,  damage,  or  other  remedy 
claimed  for  the  breach  or  non-performance  of  such 
contract,"  and  upon  complaint  made  the  justice  is 
to  issue  a  summons  or  citation.  Then  sect.  9  enacts 
that  '*upon  the  hearing  of  any  information  or 
complaint  under  the  provisions  of  this  Act,  two 
justices,  or  a  m^igistrate,  or  sheriff,  after  due 
examination  and  upon  the  proof  and  establish- 
ment of  the  matter  of  such  information  or 
complaint,  by  an  order  in  writing  under  their 
respective  hands,  in  their  or  his  discretion,  as 
the  justice  of  the  case  requires,  either  shall 
make  an  abatement  of  the  whole  or  any  part  of 
any  wages  then  already  due  to  the  employed,  or 
else  shall  direct  the  fulfilmdit  of  the  contract  of 
service,  with  a  direction  to  the  party  complained 
aguinst  to  find  forthwith  good  and  sufficient 
security,  by  recognisance  or  bond,  with  or  with- 
out sureties,  to  the  satisfaction  of  a  justice,  magis- 
trate, or  sheriff,  for  the  fulfilment  of  such  contract, 
or  else  shall  annul  the  contract,  discharging  the 
parties  from  the  same  and  apportioning  the 
amount  of  wages  due  up  to  the  completed  period 
of  such  contract,  or  else  where  no  amount  oi  com- 
pensation or  damage  can  be  assessed,  or  where 
pecuniary  compensation  will  not,  in  the  opinion  of 
the  justices,  &c.,  meet  the  circumstances  of  the 
case,  shall  impose  a  fine  upon  the  party  complained 
against,  not  exceeding  in  amount  the  sum  of  20^, 
or  else  shall  assess  and  determine  the  amount  of 
compensation  or  damage,  together  with  the  costs, 
&c. ;  and  if  the  order  shall  direct  the  fulfilment 
of  the  contract  and  direct  the  party  complained 
against  to  find  good  and  sufficient  security  as 
aforesaid,  and  the  party  complained  against  neglect 
or  refuse  to  comply  with  such  order,  a  justice, 
magistrate,  or  sheriff  may,  if  he  think  fit,  by 
warrant  under  his  hand,  commit  such  party  to 
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the  common  gaol  or  house  of  oorrecfcion  within 
his  jarisdiction,  there  to  be  confined  and  kept 
until  he  shall  so  find  surety,  but  nevertheless  so 
that  the  term  of  imprisonment,  whether  under  one 
or  scTeral  successive  committals,  shall  not  exceed 
in  the  whole  the  period  of  three  months;  provided 
always  that  the  two  justices,  magistrate,  or  sherifE 
may,  if  they  or  he  think  fit,  assess  and  determine 
the  amount  of  compensation  or  damage  to  be  paid 
to  the  party  complaining,  and  direct  the  same  to 
be  paid,  whether  the  contract  is  ordered  by  them 
or  him  to  be  annulled  or  not,  or,  in  addition  to  the 
annulling  of  the  contract  of  service  and  discharge  of 
the  parties  from  the  same,  may,  if  they  or  he  think 
fit,  ixnpose  the  fine  as  hereinbefore  authorised,*' 
&c.  sect.  11  provides  that "  Where,  on  the  hearing 
of  an  information  or  complaint  under  this  Act  an 
order  is  made  for  the  payment  of  money,  and  the 
same  is  not  paid  as  directed,  the  same  shall  be 
recovered  by  distress  or  poinding  of  the  goods 
and  chattels  of  the  party  failing  to  pay,  and  in 
default  thereof  by  imprisonment  of  such  party, 
according  and  subject  to  the  acts  described  m  the 
second  schedule  to  this  Act;  but  no  such  im- 
prisonment shall  be  for  more  than  three  months, 
or  be  with  hard  labour."  Sect.  12  enacts  that 
''from  and  after  the  expiration  of  the  term  of 
any  such  imprisonment  as  aforesaid,  the  amount 
of  fine,  compensation,  or  daznages,  together  with 
the  costs  BO  assessed  and  directed  to  oe  paid  by 
any  such  order  as  aforesaid,  shall  be  deemed  and 
considered  as  liquidated  and  discharged,  and  such 
order  shall  be  annulled  accordingly,  and  the  said 
parties  exonerated  from  their  respective  obhgationa 
under  the  same ;  provided  always  that  no  wa^es 
or  any  portion  tnereof  which  may  be  accruing 
due  to  the  employed  under  any  centraot  of  service 
after  the  date  of  such  order,  shall  be  assessed  to 
the  amount  of  compensation  or  damages  and 
costs  directed  to  be  paid  by  him  under  any  such 
order  or  warrant  of  distress  or  poinding,  to  be 
seizable  or  arrestable  under  the  same."  It  was 
the  intention  of  the  Legislature  that  for  breach  of 
the  contract  the  maximum  of  imprisonment 
should  be  three  months,  and  tiiat  had  already 
been  inflicted  and  sulEered  by  the  appellant  in  the 
present  case  before  the  last  order  was  made  by 
the  magistrate.  The  chief  difficulty  which  the 
appellant  has  to  contend  with,  is  the  case  of  Unwin 
V.  Cla/rke  (L.  "Rep.  1  Q.  B.  417),  decided  under  the 
Act  4  Geo.  4,  c.  34,  s.  3,  where  a  workman  had 
entered  into  a  contract  with  a  master  to  serve  him 
for  the  term  of  two  years,  and  having  absented 
himself  during  the  continuance  of  the  contract, 
was  summoned  before  justices,  convicted,  and 
committed ;  after  the  imprisonment  had  expired, 
and  while  the  term  still  continued,  he  refused  to 
return  to  his  master's  service,  and  was  again 
summoned  before  justices,  when  he  stated  that  he 
considered  his  contract  determined  by  the  com- 
mitment. Though  the  justices  found  that  he 
bond  fide  believed  that  he  could  not  be  compelled 
to  return  to  his  employment,  and  dismissed  the 
summons,  this  court  held  that,  although  the 
servant  had  not  returned  to  his  employment,  yet 
as  the  contract  continued,  he  had  been  guilty  of  a 
fresh  offence  for  which,  notwithstanding  his  con* 
viction  and  imprisonment  he  could  be  again 
convicted;  and  that  his  bona  fide  belief  that  he 
oould  not  be  compelled  to  return  to  his  employ- 
ment, did  not  constitute  a  lawful  excuse  for  his 
absence.    That  was  a  deciaion  of  two  judges  only, 


and  Shee,  J.,  though  not  formally  dissenting  from 
the  judgment  of  Blackburn,  J.,  expressed  a  strong 
opinion  against  the  second  conviction.  After  re« 
ferring  to  the  words  of  the  enactment,  Shee,  J., 
said :  **  I  think  that  on  the  proper  construction  of 
them,  a  servant  who  absents  himself  from  his 
service,  declaring  at  the  time  that  he  will  not 
return,  commits  an  offence  of  the  same  degree  aa 
that  of  declining  altogether  to  enter  into  the 
service,  and  that  it  cannot  have  been  the  intention 
of  the  Legislature  that  he  should  be  punishable 
only  once  for  the  latter  offence,  and  toties  auotieat 
by  successive  imprisonments  for  the  former. 
The  justices  ought  in  such  a  case  to  take  into 
their  consideration  that  the  person  charged  baa 
declined  abaolutely  to  return  to  the  aervice,  and 
puniah  him  once  for  all.  It  has  been  said  that 
it  is  unreasonable  that  a  second  absenting  from 
the  service  should  not  be  punished  as  well  aa  the 
first,  but  in  my  opinion  the  meaning  of  a  man 
absenting  himself  is,  that  being  in  the  service  be 
departs  from  it.  If  he  had  returned  to  the 
service  and  then  left  it  a^in,  he  might  have  been 
punished  again,  but  having  originally  declared  he 
would  never  come  back,  I  think  his  non-return 
was  not  a  fresh  absence,  and  that  he  was  not 
puniahable  a  aecond  time.  The  weight  of  au- 
thority ia  against  this  view,  but  I  agree  with 
Pollock,  C.B.,  and  Martin,  B.,  in  Ex  parte  Baker 
(2  H,  &  N.  219)."  [Lush,  J.— A  strong  point 
against  you  ia  this,  that  sect.  9  of  the  Act  gives 
the  justices  or  magistrate  power  ^  to  ''  annul  the 
contract"  aa  well  aa  to  direct  its  fulfilment.  This 
aasumes  that  any  order  short  of  expressly  annull- 
ing the  contract  is  not  to  be  construed  as  having 
that  effect.]  The  same  section  provides  that  "the 
term  of  imprisonment,  whether  under  one  or 
several  successive  committals,  should  not  exceed 
in  the  whole  the  period  of  three  months ;  "  and 
aa  that  full  period  of  impriaonment  has  been 
undergone  by  the  appellant,  it  ia  aubmitted  that 
all  the  powers  intended  to  be  given  by  the  Act  for 
the  enforcement  of  the  contract  are  exhausted, 
and  that  the  contract  ia  at  an  end.  The  Act  of 
Geo.  4,  on  which  TJnwwh  v.  Clarke  {vhi  swp.)  was 
decided  contained  no  aimilar  provision  as  to  the 
maximum  of  imprisonment.  [Lush,  J. — Sect.  11 
seems  to  contemplate  the  possibility  of  several 
successive  imprisonments  of  three  months'  dura- 
tion each  where  an  order  is  made  for  the  payment 
of  money,  and  the  amount  cannot  be  recovered 
by  distress.]  But  not,  as  here,  where  the  order  is 
not  made  for  the  payment  of  money,  but  for  the 
return  of  the  employed  to  service. 

Bodd  for  the  respondents  was  not  called  upon. 

Lush,  J. — I  am  of  opinion  that  the  order  of  the 
magistrate  was  right.  The  question  put  to  us  is, 
whether  the  orders  of  the  13th  May  and  7th  July 
1873  were,  or  either  of  them,  waa  a  bar  to  the  sub- 
seouent  complaint  and  summons  of  the  28th  Oct., 
ana  the  order  made  thereon.  The  order  of  the 
13th  May  was  an  order  for  the  payment  of  a  sum 
of  money  by  the  servant  for  naving  wrongfully 
absented  himself.  The  order  of  the  7th  July  was 
an  order  to  find  securitr^  for  the  fulfilment  of  the 
contract,  and  to  pay  Ihe,  %d,  for  costs,  and  that 
not  being  complied  with,  the  appellant  was  sen- 
tenced to  three  months'  imprisonment,  which  he 
underwent.  The  question  for  us  now  to  deter- 
mine is,  whether  these  orders,  either  or  both  of 
thenif  put  an  end  to  the  contract,  so  that  the 
service  can  no  longer  be  discharged.    Looking  ai 
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the  language  of  th«  statute,  I  am  of  opinion  tliat 
it  was  not  contemplated  by  the  Legislature  that 
soch  orders  as  these  should  effect  a  determination 
of  the  contract  of  service.  Sect.  4  gives  a  remedy 
by  complaint  before  justices  or  a  magistrate  where 
either  employer  or  employed  neglects  or  refuses  to 
fulfil  any  contract  of  service.  Then  sect.  9  states 
what  is  to  be  done  on  the  hearing  of  any  such 
complaint.  The  justices  may,  by  order  in  writing 
under  their  hands,  either  make  an  abatement  of 
the  whole  or  part  of  any  wa^es  then  already  due 
to  the  employed,  or  shiall  direct  a  fulfilment  of 
the  contract  of  service,  with  a  direction  to  the 
party  complained  against  to  find  forthwith  good 
and  sufficient  security,  by  recognizance  or  bond, 
with  or  without  sureties,  to  the  satisfaction  of  a 
justice,  magistrate,  or  sheriff,  for  the  fulfilment  of 
such  contract,  or  else  shall  annul  the  contract, 
discharging  the  parties  from  the  same,  and  appor- 
tioning the  amount  of  wages  due  up  to  the  com- 
pleted period  of  such  contract,  or  else  where  no 
amount  of  compensation  or  damage  can  be 
assessed,  or  where  pecuniary  compensation  will 
not,  in  the  opinion  of  the  justices,  magistrate,  or 
shoiff,  meet  the  circumstances  of  the  case,  shall 
impose  a  fine  upon  the  party  complained  against, 
not  exceeding  in  amount  the  sum  of  20{.,  or 
dse  shall  assess  and  determine  the  amount  of 
compensation  or  damage,  together  with  the  costs, 
to  be  made  to  the  party  complaining,  inclusive  of 
the  amount  of  any  wages  aoated,  and  direct  the 
same  to  be  paid  accordingly."  Up  to  this  the  sec- 
tion does  not  state  what  is  to  be  the  consequence 
of  disobedience.  The  magistrate  has  a  very  wide 
discretion.  He  may  abate  the  whole  or  part  of 
the  wages  due,  or  direct  a  fulfilment  of  tne  con- 
tract, or  annul  the  contract,  or  inflict  a  fine.  But 
the  section  then  goes  on  to  provide  that,  ''if 
the  order  shall  direct  the  fulfilment  of  the 
contract  and  direct  the  party  complained  against 
to  find  good  and  sufficient  security  as  aforesaid, 
and  the  party  complained  against  neglect  or  refuse 
to  comply  with  such  order,  a  justice,  magistrate, 
or  sheriff  may,  if  he  think  fit,  by  warrant  under 
his  hand  commit  such  party  to  the  common  ^aol 
or  house  of  correction  within  his  jurisdiction, 
there  to  be  confined  and  kept  until  he  shall  so  find 
surety,  but  nevertheless  so  that  the  term  of  im- 
prisonment, whether  under  one  or  several  suc- 
cessive committals,  shall  not  exceed  in  the  whole 
the  period  of  three  months ;  provided  always  that 
the  two  justices,  magistrates,  or  sheriff  may,  if 
they  or  he  think  fit,  assess  and  determine  the 
amount  of  compensation  or  damage  to  be  paid  to 
the  party  complaininG:,  and  direct  the  same  to  be 
paid,  whether  tbe  contract  is  ordered  by  them  or 
nim  to  be  annulled  or  not,  or  in  addition  to  the 
annulling  of  the  contract  of  service  and  discharge 
of  the  parties  from  the  same  may,  if  they  or  he 
think  fit,  impose  the  fine  as  hereinbefore  author- 
ised,'* 4c.  The  language  of  this  part  of  the  Act 
of  Parliament  shows  two  things ;  First,  that  the 
Legislature  did  not  intend  that  one  order  should 
euAust  the  remedies  or  annul  the  contract; 
secondly,  that  the  imprisonment  to  be  suffered,  is 
for  not  finding  security  for  the  due  fulfilment  of  the 
contract  of  service ;  and  in  that  case  the  imprison- 
ment is  not  to  exceed  in  the  whole  the  period  of 
three  months.  So  that  if  the  servant  has  once 
been  ordered  to  find  security,  and  in  default  of 
d(^g  so  has  been  imprisoned  for  a  month,  he  may 
be  imprisoned  again,  bat  the  whole  term  of  im- 


prisonment for  this  is  not  to  exceed  three  months. 
But  all  this  is  for  not  finding  securities  for  the 
fulfilment  of  the  contract.    But  then  comes  the 

Eroviso  which  I  have  read,  and  in  it  the  Legis- 
iture  contemplates  that  nothing  short  of  an  order 
expressly  annulling  the  contract  will  put  an  end 
to  it.  The  language  of  the  proviso  is  altogether 
inconsistent  with  the  notion  tnat  imprisonmeut  or 
payment  of  compensation  should  of  itself  operate 
to  annul  the  contract,  and  if  the  contract  is  not 
annulled,  the  party  breaking  it  may  be  proceeded 
against  totiee  quoiies.  Where  a  magistrate  has  in 
the  first  place  imprisoned  a  party  for  not  finding 
security,  he  has  exhausted  his  power  in  that  way, 
but  he  may  still  make  an  order  for  the  payment  of 
compensation  by  the  party  for  absenting  himself 
from  service.  Then  the  remedy  for  the  non- 
payment of  compensation  so  ordered  to  be  paid  is 
given  by  the  lith  section,  which  provides  that 
'*  where  on  the  bearing  of  an  information  or  com- 
plaint under  this  Act  an  order  is  made  for  the 
payment  of  money,  and  the  same  is  not  paid  as 
direct^,  the  same  shall  be  recovered  by  distress 
or  poinding  of  the  goods  and  chattels  of  the  party 
fiailmg  to  pay,  and  in  default  thereof  by  imprison- 
ment of  sucn  party,  according  and  subject  to  the 
Acts  describea  in  the  2nd  schedule  to  this  Act ; 
but  no  such  imprisonment  shall  be  for  more  than 
three  months,  or  be  with  hard  labour."  And  the 
12th  section  says,  that "  from  and  after  the  expira- 
tion of  the  term  of  any  such  imprisonment  as 
aforesaid,  the  amount  of  fine,  compensation,  or 
damages,  together  with  the  costs  so  assured  and 
directed  to  be  paid  bv  any  such  order  as  aforesaid, 
shall  be  deemed  and  considered  as  liquidated  and 
discharged,  and  such  order  shall  be  annulled 
accordingly,  and  the  said  parties  exonerated  from 
their  respective  obligations  under  the  same,"  <&c. 
I  think  this  makes  the  whole  statute  consistent, 
in  this  sense,  that  we  can  see  what  the  Legislature 
meant,  though  we  may  not  understand  all  the 
reasons  for  the  various  enactments.  I  think  that 
on  the  non-payment  of  the  compensation  ordered  to 
be  paid,  the  party  is  liable  to  be  imprisoned  again 
for  a  period  not  exceeding  three  months.  The 
last  order  made  here  was  for  the  payment  of  com- 
pensation, and  I  think  that  order  was  good. 

Archibald,  J. — I  also  am  of  opinion  that  the 
order  made  by  the  magistrate  on  the  28th  Oct. 
should  be  affirmed,  and  that  the  remedy  was  not 
barred  by  any  or  both  of  the  previous  orders. 
The  9th  section  of  the  Act  gives  the  magistrate 
power  to  annul  the  contract,  or  to  direct  that  the 
contract  should  be  continued,  and  to  order  the 
servant  to  find  security  for  the  performance  of  it, 
and  to  give  power  to  enforce  that  order  by  im- 
prisonment, not  exceeding  in  the  whole  three 
months.  It  has  been  argued  that  the  suffering  of 
imprisonment  for  three  months  by  implication 
annuls  the  contract ;  but  that  seems  to  me  to  be 
altogether  at  variance  with  the  intention  of  the 
Legislature  as  here  expressed.  A  severe  remedy 
by  imprisonment  is  given  in  order  to  enable  the 
parties  to  enforce  the  contract;  but  because  a 
party  is  not  compelled  by  the  application  of  this 
severe  remedy  to  fulfil  the  contract,  it  does  not  at 
all  follow  that  the  contract  is  therefore  at  an  end.  I 
think  that  notwithstanding  that  the  direct  method 
by  imprisonment  of  enforcing  performance  of  the 
contract  has  been  exercised,  the  magistrate  may 
also  exercise  the  power  of  awarding  compensation. 
There  is  nothing  to  show  that  he  is  deprived  of 
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his  power  to  award  it,  and  if  compensation  is 
awarded,  the  remedy  to  enforce  its  payment  is 
given  by  the  11th  section.  I  think,  therefore, 
that  the  contract  of  service  was  not  put  an  end  to 
by  the  three  months*  imprisonment  of  the  appel- 
lant, and  that  the  conyiction  was  right. 

Judgment  for  respondents. 

Attorneys  for  appellant,  Boyle  and  Edwards. 
Attorneys  for  respondents,  Richards  and  WaXk&r, 


Wednesday^  June  3, 1874. 

Willl/lms  (app.)  V.  The  Assessment  Committee  of 
Bedminster  Union  (resps.). 

Toor  rate — Appeal — Notice  to  asaessment  committee 
— Notice  not  stating  all  grounds  of  appeal — Union 
Assessment  Committee  Amendment  Act  1864  (27  3r 
28  Vict,  c.  39),  «.  1. 

The  notice  required  by  the  Union  Assessment  Com- 
mittee Amendment  Act  1864  (27  ^  28  Vict,  e,  39, 
s.  1),  to  he  given  to  the  assessment  committee, 
before  an  appeal  to  quarter  sessions  against  a 
rate,  must  contain  oul  the  grounds  of  appeal, 
though  on  some  of  those  grounds  the  assessment 
committee  may  be  unable  to  give  relief. 

This  was  an  appeal  c^inst  a  rate  made  for  the 
relief  of  the  poor  by  the  churchwardens  and  over- 
seers of  the  parish  of  Bedminster,  on  the  12th 
April  1872,  in  which  the  appellant  was  assessed  as 
follows : 

William  Williams, — Occupier  of  toll-house  and 
tolls  for  foot  passengers  on  iPrinces-street  Bridge, 
— Gross  estimated  rental  7501,, — BAteable  value 
650Z. 

2.  The  appeal  came  on  to  be  heard  at  the 
Michaelmas  Quarter  Sessions  1872,  for  the  city  and 
county  of  Bristol,  when  the  sessions  made  an 
order  that  the  appellant's  name  be  struck  out  of 
the  rate,  and  that  the  overseers  should  repay  him 
661. 17s.  6d.,  and  that  the  assessment  committee  of 
Bedminster  union  who  appeared  as  respondents, 
should  pay  the  appellant's  costs,  and  the  rate  be 
amended  subject  to  the  following  case : 

The  following  case  is  stated  in  pursuance  of  the 
said  order : 

3.  The  said  Princes-street  Bridge  was  erected 
on  the  site  of  an  ancient  ferry,  known  as  the  Gib 
Ferry,  under  the  authority  of  and  in  accordance 
with  the  provisions  of  48  Geo.  3,  c.  xi  (a  copy  of 
which  accompanies  and  is  to  be  taken  as  part  of 
this  case),  by  the  Bristol  Dock  Company,  who  are 
now  represented  by  the  corporation  of  the  city  of 
Bristol,  and  the  said  corporation  have  now  the  ex- 
clusive property  in  the  bridge  and  its  approaches, 
which  together  form  a  public  highway. 

4.  In  accordance  with  the  directions  of  sect.  21 
of  the  said  Act  the  said  dock  company  erected  at 
thf^  Bedminster  end  of  the  bridge,  in  the  parish  of 
Bedminster,  two  toll-houses  opposite  each  other, 
one  for  foot  passengers  and  the  other  for  carriages. 
A  different  collector  occupies  each  toll-house,  and 
between  the  toll-houses  are  two  gates,  a  large  for 
carriages  and  a  smaller  for  foot  passengers,  such 
gates  extending  from  one  toll-house  to  the  other. 

5.  Some  time  previous  to  the  making  of  the 
said  rate,  and  up  to  the  present  time,  one  of  these 
toll-houses  has  been  occupied  by  a  man  in  the 
employ  of  the  appellant,  named  Adolphus  Dye, 
who  collects  at  tnis  toll-house,  which  is  the  toll- 
house mentioned  in  the  said  rate,  the  tolls  of  foot 


passengers  and  trucks  referred  to  in  the  2l8t 
section  of  the  said  Act,  48  G«o.  3,  c.  xi,  and  hands 
them  over  to  the  appellant  every  fortnight;  the 
other  toll-house  is  occupied  by  the  Corporation  of 
Bristol,  who  place  therein  a  servant  who  collects 
the  tolls  on  horses,  carts,  and  carriages  referred  to 
in  the  same  section.  Neither  Dye  nor  the  corpora* 
tion  collector  interfere  with  any  tolls  but  those 
which  they  are  employed  to  collect,  Dye  attendinpc 
exclusively  to  the  tolls  for  foot  passengers  and 
trucks,  and  the  corporation  collector  attending 
exclusively  to  the  tolls  for  horses,  carts,  and 
carriages. 

6.  The  toll  is  taken  from  all  foot  passengers  who 
pass  through  the  said  gate,  and  it  is  not  taken 
from  any  foot  passenger,  even  though  they  pass 
up  to  the  said  gate,  if  they  return  back  ana  do 
not  pass  through  the  said  gate. 

7.  The  amount  of  the  tolls  on  foot  passengers 
and  trucks  collected  at  the  said  toll-gate  and 
received  by  the  appellanti  is  upwards  of  7502.  a 
year. 

8.  The  ooropration  of  Bristol,  as  successors  to 
the  said  dock  company,  are  bound  to  repaur  and 
do  repair  the  said  bridge,  with  the  exception  of  the 
said  toll-house  for  foot  passengers  and  trucks, 
which  is  repaired  by  the  appelant,  who  is  the 
lessee  of  the  foot  passenger  and  truck  tolls. 

9.  The  appellant  resides  at  the  Market  Hotel  in 
the  city  of  Lincoln.  He  has  no  interest  or  pro- 
perty whatsoever  in  the  bridge  or  its  approacnes, 
nor  any  interest  in  connection  therewith  other 
than  the  bare  right  to  take  the  tolls  for  foot 
passengers  and  trucks,  and  to  occupy  one  of  the 
toll-houses. 

10.  The  said  poor-rate  of  the  12th  April  1872, 
was  made  in  conformity  with  the  valuation  list 
then  existing,  and  which  had  been  approved  of  bj 
the  respondents. 

11.  On  the  4th  June  1872  the  appellant  served 
on  the  churchwardens  and  overseers  of  the  said 
parish  of  Bedminster,  and  also  on  the  respondents, 
a  notice  of  objection  against  the  ^d  valuation  list, 
which  was  in  the  following  terms : — 

To  the  asBessment  oommittee  of  the  Bedminster  Union, 
and  to  the  chnrohwardens  and  overseers  of  the  poor  of 
that  part  of  the  parish  of  Bedminster,  which  is  in  the 
city  and  comity  of  Bristol,  and  in  the  said  nnion. 

I,  William  Williams,  of  the  Market  Hotel,  Lincoln, 
beinff  aggrieved  by  the  valuation  list  for  the  said  pariah, 
hereby  and  according  to  the  provisions  of  the  Union 
Assessment  Committee  Act  18^,  give  to  yon  the  assess, 
ment  committee,  and  to  yon  the  chnrchwardens  and  'Over. 
seers  of  the  poor  of.  the  said  parish,  notice  in  writing  of 
the  objection  against  the  said  list,  for  that  the  said  list 
is  bad  as  far  as  it  relates  to  my  property,  becanse  it  is 
not  made  on  a  tme  estimate  of  the  net  annual  value  of 
such  i>roperty,  inasmuch  as  I  am  assessed  in  the  said 
valuation  list  in  respect  of  other  propertv  which  is  not 
in  the  said  parish,  and  is  not  therefore  liaole  to  be  rated 
therein. 

Pated,  &o. 

12.  Meetings  were  afterwards  held  by  the 
respondents  at  which  both  the  appellant  and  the 
parish  of  Bedminster  appeared,  and  the  only  con- 
tention raised  by  the  appellant  when  before  the 
respondents  was  that  as  one  half  of  the  Princes'- 
street  bridge  was  in  the  parish  of  St.  Stephens, 
the  appellant  ought  not  to  be  rated  in  the  said 

garish  of  Bedminster  in  respect  of  more  than  one 
alf  of  the  said  tolls. 

13.  The  respondents  decided  against  the  con- 
tention raised  by  the  appellant,  and  made  no 
alteration  in  the  valuation  list. 
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14.  The  appellant  having  failed  to  obtain  snch 
relief  in  the  matter  as  he  deemed  jast,  on  the  28th 
l^pt.  1872,  served  on  the  chnrchwardens  and 
overseers  of  the  said  parish  of  Bedminster,  and 
abo  on  the  respondents,  a  notice  and  grounds  of 
appeal  in  the  following  terms : — 

To  the  assessment  oommitteeof  the  Bedmineter  TJmon, 
and  to  the  ohnrchwardeiis  and  overseers  of  the  poor  of 
that  part  of  the  parish  of  Bedminster,  whioh  is  in  the 
dtr  and  conn^oi  Bristol,  and  in  the  said  union. 

t  Williajn  Williams,  of  the  Market  Hotel,  Lincoln, 
being  ag^eved  by  a  poor  rate  of  the  said  parish,  made 
on  uie  12th  April  1872,  and  made  or  purporting 
to  have  been  made  in  conformity  with  the  valnation  list 
then  in  force  in  that  part  of  the  said  parish  which  is  in 
the  cily  and  county  of  Bristol,  and  also  by  the  said 
valuation  list,  and  having  failed  to  obtain  such  relief  in 
the  matter  from  you,  the  said  assessment  committee,  as  I 
deem  just,  hereby  give  you,  and  each  and  every  of  you 
notice  that  I  do  intend  at  the  next  general  quiurter  ses- 
Bona  of  the  peace  to  be  holden  in  and  for  the  said  city 
and  county  of  Bristol,  to  appeal  against  the  said  rate, 
and  that  the  grounds  of  appeal  relied  upon  by  me  are  as 
foUowB  ;  that  is  to  say, 

ilrst.  That  the  said  rate  and  assessment  therein,  so 
far  as  they  relate  to  my  property,  are  defective  and  bad, 
because  they  are  not  made  on  a  true  estimate  of  the  net 
annual  value  of  such  property,  inasmuch  as  I  am  assessed 
in  the  said  rate  in  respect  of  other  property  which  is  not 
in  the  said  parish,  and  is  not  therefore  liable  to  be  rated 
therein. 

Second.  That  the  said  rate  and  the  assessment  therein, 
80  far  aa  they  relate  to  my  property,  are  defective  and 
bad,  because  the  alleged  gross  estimated  rental  of  my 
lands  and  hereditaments,  included  in  the  said  rate  and 
assessment,  is  not  the  true  and  fair  gross  estimated 
rental,  but  very  much  exceeds  it.  inasmuch  as  I  am  not 
rateable  to  the  poor  for  the  tolls  for  foot  passengers 
mentioned  in  the  said  rate  or  assessment. 

Third.  That  the  said  rate  and  the  assessment  therein. 
80  far  as  they  relate  to  my  property,  are  defective  and 
bad,  because  the  amount  stated  therein  as  the  rateable 
Talne  of  my  said  lands  and  hereditaments  is  not  the  true 
and  just  rateable  value  of  the  same,  but  verv  much  ex- 
^eds  it,  inasmuch  as  I  am  not  rateable  to  the  poor  for 
Uie  tolls  of  foot  passengers  mentioned  in  the  said  rate  or 
assessment. 

And  I  give  to  vou,  the  said  assessment  committee,  and 
to  you  the  said  churchwardens  and  overseers,  notice  that 
I  intend,  on  the  hearing  of  the  said  api)eal,  to  avail  my- 
Gelf  of  all  or  any  of  the  said  grounds  of  appeal. 

And  I,  lastly,  ^ve  you  and  every  of  you  notice  to  pro- 
duce at  the  hearing  of  the  said  appeal  the  said  rate  or 
assessment,  and  also  the  said  valuation  list. 
Bated  the  28th  day  of  September,  1872. 

irrssxLL,  Pbichabd,  and  Swan, 

Solicitors  for  and  on  behalf  of  the  said 

William  Williams. 

15.  At  the  hearing  of  the  said  appeal  the  re- 
spondents objected  to  the  said  notice  of  appeal,on  the 
jjoand  that  the  appellant  was  not  entitled  to  go 
into  the  second  or  third  grounds  of  appeal,  inas- 
much as  he  had  given  no  notice  to  the  respondents 
of  objection  to  the  valuation  list  on  these  grounds, 
noder  the  proviso  to  the  first  section  of  27  &  28 
Tict  c.  39,  but  the  court  of  quarter  sessions  over- 

oled  this  objection  on  the  ground  that  the  sssess- 
Jsnt  committee  had  no  power  to  determine  or 
ive  relief  on  the  question  of  rateability  raised  by 

le  second  and  third  grounds  of  appeal,  and  that 

>  those  grounds  of  appeal  could  not  have  been 
me  into  before  an  assessment  committee  the 
ipeUant  was  not  bound  under  the  proviso  to  the 
rsb  section  of  27  &  28  Vict.  c.  39,  to  give  notice 

>  the  respondents  of  objection  to  the  valuation  list 
1  those  grounds,  but  reserved  the  point  for  the 

nion  of  this  court,  subject  to  an  objection  raised 

behalf  of  the  Appellant  that  the  decision  of  the 

nnrt  of  quarter  sessions  on  this  point  was  final  by 

rtue  of  the  12  &  13  Yict.  c.  45,  s.  9,  and  that  the 
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court  had  no  power  to  reserve  the  point  in  the  form 
of  a  case  for  the  opinion  of  this  court. 

16.  The  court  of  quarter  sessions  further  decided 
that  the  appellant  was  not  liable  to  be  rated  in 
respect  of  tne  amount  to  be  received  by  him  from 
the  said  tolls  under  the  circumstance  set  forth  in 
this  case,  and  that  as  the  appellant  was  rated  in 
a  conjoint  assessment  in  respect  of  a  toll-house  and 
tolls,  in  respect  of  the  latter  of  which  he  was  not, 
in  the  opiuion  of  the  said  court,  liable  to  be  rated, 
the  whole  assessment  on  the  appellant  was  bad,  and 
made  an  order  that  the  rate  should  be  amended 
by  striking  out  the  name  of  the  appellant,  which 
order  is  the  order  set  forth  in  the  second  paragraph 
of  this  case. 

17.  The  questions  for  the  opinion  of  the  court  are : 
First,  whether  the  appellant  was  entitled  at  the 
hearing  of  the  appeal  to  rely  on  the  second  and  third 
grounds  of  objection  stated  in  his  notice  of  appeal ; 
secondly,  whether  the  court  of  quarter  sessions 
had  power  to  reserve  the  last  preceding  question 
for  the  opinion  of  this  court  in  the  form  of  a  case ; 
thirdljr,  whether  the  appellant  was  liable  to  be 
rpted  in  respect  of  the  amount  received  by  him 
from  the  said  tolls ;  fourthly,  whether  the  court 
of  quarter  sessions  had  power  to  amend  the  rate 
by  striking  out  the  name  of  the  appellant. 

18.  If  the  court  shall  be  of  opinion  on  the  first 
question  in  the  affirmative,  or  on  the  second  ques- 
tion in  the  negative,  and  on  the  third  question  in 
the  negative,  and  on  the  fourth  (juestion  in  the 
affirmative,  then  the  order  of  sessions  to  be  con- 
firmed. 

19.  If  the  court  shall  be  of  opinion  on  the  first 
question  in  the  negative  and  on  the  second  question 
in  the  affirmative,  or  if  the  court  shall  be  of  opinion 
on  the  third  question  in  the  affirmative,  then  the 
order  of  session  is  to  be  quashed. 

20.  If  the  court  shall  be  of  opinion  on  the  first 
question  in  the  affirmative,  or  on  the  second 
question  in  the  negative,  and  on  the  third  question 
in  the  negative,  and  on  the  fourth  question  in  the 
negative,  then  the  order  of  session  is  to  be  remitted 
back  to  the  court  of  quarter  sessions  to  be 
awarded  in  accordance  with  the  opinion  of  this 
court. 

Mureh  (with  him  Sir  /.  B,  KcMrslaha)  for 
the  appellant,  contended  that  the  notice  given 
by  him  was  sufficient,  as  it  contained  the  only 
ground  of  objection  to  the  rate  on  which  the 
assessment  committee  could  give  relief.  Sect.  1 
of  the  Union  Assessment  Committee  Amend- 
ment Act  1864  (27  &  28  Vict.  c.  39)  enacts 
that,  ''before  any  appeal  shall  be  heard  by 
any  special  or  quarter  sessions  against  a  poor 
rate  made  for  any  parish  contained  in  any  union 
to  which  the  Union  Assessment  Commitee  Act 
1862,  applies,  the  appellant  shall  give  twenty-one 
days'  notice,  in  writing,  previous  to  the  special  or 
quarter  sessions  to  which  such  appeal  is  to  be 
made,  of  the  intention  to  appeal,  and  the  grounds 
thereof,  to  the  assessment  committee  of  such 
union,  provided  that  after  the  Ist  Aug.  next  no 
person  shall  be  empowered  to  appeal  to  any 
sessions  against  a  poor  rate  made  m  conformity 
with  the  valuation  list  approved  of  by  such  com- 
mittee, unless  he  shall  have  given  to  such  com- 
mittee notice  of  objection  against  the  said  list,  and 
shall  have  failed  to  obtain  such  relief  in  the  mat- 
ter as  he  deems  just ;  and  which  objection,  after 
notice  given  at  any  time  in  the  manner  prescribed 
by  the  said  Act  with  respect  to  objections,  the 
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committee  shall  hear,  with  fall  power  to  call  for 
and  amend  such  list,  although  the  same  has  been 
approved  of/*  &c.    The  appellant  has  satisfied  all 
the  requisites  of  that  enactment ;  he  gave  notice, 
and  he  mentioned  the  only  ground  on  which  the 
assessment  committee  could  give  him  relief,  the 
assessment  committee  having  no  power  to  deal 
with  the  question  of  rateability.    25  &  26  Yict.  o. 
103,  s.  18,  enacts,  that  "  any  person  who  may  feel 
himself  aggrieved  by  any  valuation  list,  on  the 
ground  of  unfairness  or  incorrectness  in  the  valu- 
ation  of  any  hereditaments  included  therein,  or  on 
the  ground  of  the  omission  of  any  rateable  heredi- 
tament from  such  list,  mav  at  any  time  after  the 
deposit  as  aforesaid  of  sucn  list,  and  before  the 
expiration  of  twenty-eight  days  after  the  notice 
of  the  deposit  as  aforesaid,  ^ve  to  the  committee 
and  to  the  overseers  a  notice  in  writing  of  his 
objection,  specifying  the  ground  thereof,"  that  is 
any  of  the  three  grounds  previously  mentioned, 
viz,  (1)  unfairness,  (2)  incorrectness  in  the  valua- 
tion,   (3)    omission    of    any   rateable    heredita- 
ment;  but   the  question  of  rateability  or  non- 
rateability  is  not  for  the  assessment  committee  to 
decide,  and  it  is  such  a  question  that  is  raised  by 
the  second  and  third  grounds  of  appeal  given  in 
the  present  case.    [Lush,  J. — If  a  person  is  rated 
in  respect  of  a  non-rateable  matter,  can  he  not  make 
objection  to  the  assessment   committee?]    It  is 
submitted  that  he  cannot.    [Lush,  J. — Ko  appeal 
to  the  assessment  committee  on  this  ground  is 
given  by  the  former  Act,  but  there  is  no  prohibi- 
tion of  appeal.    Previous  objection  to  the  assess- 
ment  committee  is  now  made  a  condition  pre- 
cedent to  the  right  to  appeal.]    6  &7  Will.  4,  c. 
96,  which  gives  the  right  of  appeal  against  a  rate 
to  special  sessions  (s.  1),  and  enacts  that,  "  at  such 
special  or  adjourned  sessions  the  justices  there 
present  shall  hear  and  determine  all  objections  to 
any  such  rate  on  the  ground  of  inequality,  unfair- 
ness, or  incorrectness  in  the  valuation  of  any 
hereditaments  included  therein,"  expressly  pro- 
vides ''that  the  said  justices  in  special  session 
shall  not  be  authorised  to  inquire  into  the  liability 
of  any  hereditaments  to  be  rated,  but  only  into  the 
true  value  thereof,  and  into  the  fairness  of  the 
amount  at  which  the  same  shall  have  been  rated."  It 
would  be  strange  then  if  the  assessment  committee 
had  a  power  which  is  here  expressly  denied  to  the 
special  sessions  to  which  the  appeal  is  to  be  made. 
In  the  very  recent  case  of  The  Overseere  of  Salford 
Union  v.  The  Justices  of  the  Htmdred  of  Bedford 
(30  L.  T.  Rep.  KS.  403),  according  to  the  head 
note,  in  the  event  of  omitting  to  give  notice  of 
objection  and  appeal  to  the  assessment  committee, 
this. court  will  quash  the  order  of  quarter  sessions, 
even  in  cases  where  the  assessment  committee  has 
no  power  to  grant  relief ;  and  Blackburn,  J.,  said, 
that  "  the  applicant  ought  to  have  given  notice, 
although  the  assessment  committee  could  give  no 
relief,  as  that  is  a  condition  precedent  to  an  appeal 
to  quarter  sessions."    But  in  that  case  no  notice 
was  given  at  all ;  here  notice  was  given,  but  all 
the  grounds  of  appeal  were  not  mentioned.  [Lusn, 
J. — ^The  grounds  of  appeal  should  also  have  been 
given.]    (2).  The  recorder  had  no  power  to  reserve 
the  question  for  the  opinion  of  the  court.    Sect. 
9  of  12  &  13  Yict.  c.  45,  enacts  that "  the  decision  of 
the  court  of  general  or  quarter  sessions  of  the 
peace,  upon  the  hearing  of  any  appeal  as  to  the  suffi- 
ciency of  the  statement  of  any  c^round  or  grounds 
of  appeal,  and  as  to  the  amenmng  or  refusing  to 


amend  any  order  or  judgment  of  a  justice  or 
justices  appealed  against,  or  the  statement  of  any 
ground  or  grounds  of  appeal,  Ao.,  sbali  be  final, 
and  shall  not  be  liable  to  be  reviewed  in  any  court 
by  means  of  a  writ  of  certiorari  or  mandamus  or 
otherwise."  [Lush,  J. — ^That  does  not  touch  the 
point.  The  question  is  whether  the  appellant  was 
at  liberty  to  go  into  these  grounds  of  appeal,  no 
notice  having  previously  been  given  to  the  assess- 
ment committee.]  If  the  court  is  against  me  on 
these  two  points,  th^re  is  no  use  in  urging  any 
others. 

Field,  Q.C.  (with  him  Bompas),  for    the  re- 
spondents, was  not  called  upon. 

Lush,  J. — Neither  myself  nor  my  brother  Archi- 
bald has  any  doubt  that  the  court  of  quarter 
sessions  were  wrong.  The  particular  objections 
raised  on  appeal  to  the  quarter  sessions  must 
previously  be  brought  before  the  assessment  com- 
mittee. That  was  not  done  here,  and  the  order  of 
quarter  sessions  must  iherefore  be  quashed. 

A&CHiBALD,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  respondents. 


Wednesday f  June  3, 1874. 
Bateson  (app.)  v.  Oddy  (resp.) 

Hackney  carriage — Flying  for  hire  —  GarricLOB 
exposed  for  hire  in  private  yard. 

A  hackney  carriage  is  one  which  is  offered  for  puhlic 
hire  to  anyone  who  chcoses  to  engage  it,  though 
it  stands,  for  that  pu/rpose,  in  a  prvoaJte  ya/rd»  It 
is  not  necessary  thai  it  should  he  exposed  for  hire 
in  the  puhlic  streets. 

Case  stated  by  justices  pursuant  to  20  &  21  Yict.  c. 

43. 

1.  The  information  charged  that  Thomas  Oddy 
the  elder  (the  respondent),  on  the  25th  Sept. 
1873,  in  the  town  snip  of  Bilton-with-Harrogate, 
and  within  the  limits  of  the  High  and  Low  Harro- 
gate Improvement  Acts  (4  Yict.  o.  16),  did  stand 
or  ply  for  hire  and  use  a  coach  or  hackney  carriage 
without  a  licence  from  the  commissioners  acting 
under  and  by  the  said  Improvement  Act  or  by  the 
bye-laws  made  in  pursuance  thereof. 

2.  At  the  hearing  of  the  said  information,  on  the 
15th  Oct.  1873,  it  was  proved  that  the  appellant  is 
clerk  to  the  said  Harrogate  Improvement  Com- 
missioners, which  body  is  the  Local  Board  of 
Health  acting  in  and  for  the  Improvement  District 
of  Harrogate  as  comprised  in  the  said  Improve- 
ment Act. 

3.  It  was  further  proved  that  the  North-Eastem 
Bailway  Company  had  a  station  at  Harrogate 
within  the  limits  of  the  said  Improvement  District, 
and  that  the  yard  in  front  of  the  station  is  incloeed, 
and  is  the  property  of  the  said  company. 

4.  That  the  respondent  is  the  proprietor  of  a 
hackney  carriage  which  had  theretofore  been 
licensed  by  the  said  commissioners,  but  that  snch 
licence  had  been  revoked  by  the  said  commis- 
sioners under  and  by  virtue  of  sect.  144  of  the  said 
Act. 

5.  That  the  respondent  had,  along  with  certain 
other  hackney  <»rriage  proprietors,  arranged  with 
the  North-Eastem  Biailway  to  supply  (upon  certain 
terms  set  out  in  a  certain  written  agreement) 
hackney  carria^  to  stand  in  the  said  inclosed 
yard  of  the  said  North-Eastem  Bidlway  Company 
to  await  the  arrival  of  the  passengers  by  the  trains, 
any  of  such  hackney  carriage  proprietors  being  at 
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libcoty  to  invite  passengers,  and  having  rales  of 
their  own  as  to  priority  of  liking  fares  within  the 
said  yard. 

6.  It  was  farther  proved  that  the  respondent 
after  his  licence  had  oeen  revoked,  was  standing 
with  his  hackney  carriage  within  the  said  railway 
station  yard,  where  he  took  up  passengers  for  hire 
and  drove  them  along  different  streets  (within  the 
said  Improvement  District),  according  to  the 
directions  of  snch  passengers. 

7.  It  was  contended  by  the  appellant  that  a 
hacknev  carriage  so  nsed,  without  a  licence  from 
the  said  commissioners,' was  a  plying  within  sect. 
145  of  the  said  Act  4  Yict.c.  16,  which  is  as  follows : 
**  And  be  it  enacted  that  if  the  driver  or  attendant 
of  any  hackney  carriage,  coach,  or  beast  shall  be 
fimnd  standing  or  plying  for  hire,  or  usinff  any 
such  coach,  carriage,  or  animal  within  the  umits 
of  this  Act  without  a  licence  from  the  commis- 
sioners, the  owner,  driver^  or  attendant  of  such 
coach,  carriage,  or  animal,  so  offending,  shall,  for, 
every  such  offence,forfeit  and  pay  any  sum  not  exceed- 
ing forty  shillings."  And  there  being  no  definition 
of  a  hackney  carriage  in  the  said  Act  other  than  as 
set  oat  in  sect.  140,  which  enacts  "  That  it  shaJH  be 
lawful  for  the  conunissioners  from  time  to  time 
to  license  such  number  of  hacknej^  coaches  or 
carriages  of  any  kind  or  description,  whether 
drawn  by  horses,  mules,  or  asses,  or  such  number 
of  saddle  horses,  mules,  or  asses  to  ply  for  hire 
within  the  limits  of  this  Act  as  they  shall  think 
fit,*'  the  appellant  cited  and  relied  upon  the  case  of 
ClarJee  v.  Staaifin-d  (L.  Rep.  6  Q.  B.  356). 

8.  It  was  contended  on  the  part  of  the  respon- 
dent that  in  inasmuch  as  the  fares  were  taken  up  in 
the  private  yard  of  the  said  railway  companv,  and 
as  he,  the  respondent,  was  one  of  several  cao  pro- 
prietors mentioned  in  paragraph  Ko.  5,  it  was  not 
a  plying  for  hire  or  usmg  such  carriage  within  the 
meaning  of  the  above  recited  sections  of  the  said 
Improvement  Act,  as  the  respondent  could  so  ply 
kft  hire,  and  use  such  carriage  without  any  license 
from  the  said  commissioners,  under  an  ordinary 
Inland  Bevenue  licence  which  the  respondent  held 
and  produced. 

9.  Our  opinion  was  that  the  said  railway  station 
yard  being  privaM  property  and  inclosed,  and  the 
lespondenfi,  with  others,  having  a  particular 
contract  with  the  said  railway  company  to  supply 
hackney  carriages  at  the  station  for  the  use  of  theur 
passengers,  that  the  plying  for  hire  or  using  a 
nackney  carriage  fix>m  such  station  yard  as  afore- 
said was  not  such  as  required  a  licence  from  the 
said  oommissionars.  We  therefore  dismissed  the 
said  information. 

10.  The  question  of  law  upon  which  this  case  is 
stated  for  tne  opinion  of  this  court  is  whether  the 
respondent's  carriage  was  a  hackney  carriage 
plying  fbr  hire  within  the  meaning  of  the  said 
leoited  sections,  requiring  a  license  from  the  said 
Improvement  Commissioners,  and  therefore  liable 
to  the  penalty  imposed  by  the  145th  section  of  the 
said  Improvement  Act.  If  the  court  should  be  o£ 
opinion  that  it  was  then,  the  case  was  to  be  remitted, 
bat  if  the  court  should  be  of  opinion  otherwise,  then 
the  dismissal  of  the  said  information  was  to  stand 
confirmed  or  such  other  order  was  to  be  made  as 
to  the  court  might  seem  fit. 

Waddy,  Q.G.  (Termant  with  him)  for  the 
appellant,  contended  that  the  carriage  of  the 
respondent  was  a  hackn^  carriage.  In  GUurke  v. 
BkmSord  (L.  Bep.  G  (^.  B.  356)  it  was  held  that  a 


carriage  whilst  on  the  premises  of  a  railway  com- 
pany, under  a  contract  with  them  to  await  the 
arrival  of  their  trains  for  the  conveyance  of  any 
passengei*s  by  railway  who  chooses  to  hire  it,  is 
plying  for  hire  within  the  meaning  of  the  Metro- 
politan Public  Carriage  Act  1869  (82  &  33  Vict.  c. 
115,  s.  4,  and  is  therefore  a  hackney  carriage 
requiring  a  licence.  In  that  Act  hackney  carriage 
is  aefined  (sect.  4)  to  mean  "  B,nj  carriage  for  the 
conveyance  of  passengers,  wmch  plies  for  hire 
within  the  limits  of  this  Act  and  is  not  a  sta^e 
carriage."  Lush,  J.  in  the  case  cited  said :  "It 
is  no  long  necessary  that  a  hacknev  carriage  to  be 
plying  for  hure  should  be  in  a  public  street.  The 
recent  statute  (32  <&  33  Vict.  c.  11<5)  has  dropped  these 
words.  This  carriage  was  awaiting  the  arrival  of  a 
train  in  order  to  be  hired  by  any  person  who  mi^ht 
come  by  the  train.  That  is  a  plymg  for  hire  within 
the  meaning  of  this  statute."  The  decision  in  that 
case  was  followed  by  the  Court  of  Common  Fleas 
in  AUXen  v.  Tunhridge  (L.  Bep.  6  C.  P.  481)  where 
it  was  held  that  a  brougham,  the  owner  of  which 
by  agreement  with  a  railway  company  attends  at 
their  station  to  await  the  arrival  of  trains  for  the 
conveyance  of  an^  passenger  by  the  railway  who 
chooses  to  hire  it,  and  whose  driver  solicits  its 
passengers,  is  a  *'  hackney  carriage  plying  for  hire  " 
within  the  meaning  of  the  Metropolitan  Public 
Carria^  Act.  Willes,  J.  said :  "  Clarke  v.  Stafford 
is  precisely  in  point ;  and  indeed  there  are  some 
circumstances  m  this  case  which  give  even  greater 
reason  for  holding  that  there  was  a  plying  tor  hire 
here  than  there.  It  was  assumed  in  that  case 
that  the  words  'in  any  public  street,  road,  or 
place '  were  omitted  from  sect.  4  of  32  &  33  Yict. 
c.  115,  by  reason  of  the  decision  in  Oase  v.  Storey 
(L.  Bep.  4  Ex.  319)  that  those  words  did  not 
include  a  railway  station.  A  cab  does  not  become 
any  other  than  a  hackney  carriage  though  plving 
for  hire  in  a  railway  station."  The  same  thing 
applies  where  the  carriage  stands  for  similar  pur- 
poses in  a  private  yard.  These  two  cases  would 
completely  cover  the  present  case  if  there  were  in 
this  local  Act  a  definition  of  hackney  carriage 
similar  to  that  above  quoted  from  the  Metropolitan 
Public  Carriage' Ace.  The  local  Act,  however, 
contains  no  definition,  and  so  recourse  must  be  had 
to  the  meaning  of  the  term  hackne^r  carriage  at 
common  law,  and  that,  it  is  submitted,  is  any 
carriage  which  is  kept  or  exposed  for  public  hire 
by  anv  member  of  the  public  who  chooses  to  engage 
it — whether  it  is  kept  or  exposed  for  that  purpose 
in  the  public  streets  or  in  a  private  yard.  The 
justices  should  therefore  have  convicted,  and  the 
appellant  is  entitled  to  judgment. 

Matde,  Q.C.  (with  him  Gave)  for  the  respondent. 
— ^If  this  carriage  was  a  hackney  carriage  within  the 
meaning  of  the  Act,  then  it  is  acknowledged  that 
it  was  pl][ing  for  hire  in  accordance  with  the  cases 
already  cited;  but  it  is  submitted  that  it  was  not  a 
hackney  carriage.  The  Public  Health  Act  1858 
(21  &  22  Vict.  c.  98)  which  incorporates  (sect.  44) 
the  Towns  Police  Clauses  Act  1847  (10  &  11  Yict. 
c.  89)  has  been  applied  to  the  town  of  Harrogate, 
and  in  sect.  28  of  the  Towns  Police  Clauses  Act 
hackney  carriage  is  thus  described — "Every 
wheeled  carriage  standing  or  plying  for  hire  in 
awy  street  within  the  prescribed  distance,  and  every 
carriage  etcmding  in  any  street,  having  thereon  a 
numbered  plate  as  required  by  this  or  any  special 
Act."  [Blackbubn,  J. — ^The  Act  which  we  are 
dealing  with  was  passed  in  1841.    A  definition  in 
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an  Act  of  1847  cannot  show  what  was  meant  by 
hackney  carriage  in  the  Act  of  1841.  We  mnst 
come  to  the  question,  what  is  a  hackney  carriage 
at  common  law.] 

Waddy,  Q.O.  referred  to  sect.  4  of  9  Ann,  c.  23, 
the  first  statute  referring  to  hackney  carriages, 
which  provided  '*that  from  and  after  the  24th 
June  1/15,  &c.,  no  person  or  persons  shall  presume 
to  drive,  or  let  to  hire,  by  the  hour  or  day  or 
otherwise  any  hackney  coach,  or  coach  horses, 
within  the  cities  of  London  or  Westminster,  or 
suburbs  of  the  same,  or  within  the  parishes  or 
places  comprised  within  the  bills  of  mortality, 
without  such  leave  or  license  first  obtained  from 
the  said  commissioners,  &c."  [Blackburn,  J. — 
That  seems  to  show  to  show  that  common  hire  is 
the  test  of  a  hackney  carriage.] 

Blackburn,  J. — ^The  Act  does  not  define  a 
hackney  carriage,  but  it  does  say  that  all  carriages 
found  standing  or  plying  for  hire  within  the  limits 
of  the  Act  must  be  driven  by  a  licensed  driver. 
The  carriage  here  was  used  in  the  streets  for  the 
purpose  oicarrying  people,  and  was,  in  this  sense, 
plying  for  hire;  but  it  stood  in  a  private  yard., 
It  stood  there  however  for  the  purpose  of  taking 
up  persons  who  hired  it,  and  then  carrying  them 
through  the  streets.  The  matter  comes  to  this 
then — we  must  determine  what  is  a  hackney  car- 
riage within  the  meaning  of  the  Act  of  1841.  Is  it 
enough  that  the  carriage  is  for  common  hire  by 
anyone  who  chooses  to  use  it,  or  is  it  further 
necessary  that  it  should  stand  exposed  in  a  public 
place  for  that  purpose  P  I  think  this  latter  point  is 
not  necessarily  involved  in  the  notion  of  a  hackney 
carriage,  and  that  it  is  immaterial  whether  the 
carriage  stands  in  the  public  street  or  in  a  private 
yard.  The  case  of  Clcvrhe  v.  Stanford  {uhi  awp) 
decides  that  a  carriage  may  be  plying  for  hire 
within  the  meaning  of  the  Metropolitan  Public 
Carriage  Act,  though  it  stands  in  a  private  yard, 
and  that  it  must  be  driven  by  a  licensed  driver.  I 
think  that  the  carriage  in  the  present  case  was  a 
hackney  carriage  and  that  our  judgment  must  be 
for  the  appellant. 

Lush,  i. — I  am  of  the  same  opinion.  I  think 
a  hackney  carriage  is  a  carriage  exposed  for  hire  to 
the  public  whether  kept  in  the  public  streets  for 
that  purpose,  or,  as  may  be  seen  in  some  towns,  in 
a  passage  or  gateway  opening  into  the  streets. 
It  is  sufficient  that  it  is  kept  or  exposed  for  hire. 

Judgment  for  the  appellant. 

Attorneys  for  the  appellant,  Sharpe  and  Ulli- 
thome. 

Attorneys  for  the  respondent.  Pitman  and  Lane, 


AprU  25  and  July  6, 1874. 
Marwick  v.  Codlin. 

ViduaUer'B  or  publican's  licence  after  licence  for 
sale  of  beer  or  wine — New  licence — Confirmation 
—Licensing  Act  1872  (35  ^  36  Vict.  c.  94). 

The  respondent,  who  had  held  licences  granted  by 
the  Commissioners  of  Excise  for  the  sale  only  of 
wine  and  beer  for  consumption  on  his  premises, 
in  the  county  of  Middlesex,  under  the  authority 
ff  the  justices*  certificates  required  by  tlie  Wine 
and  Beerhouse  Act  1869,  applied  for  and  obtained 
ot  the  general  anjbucd  licensing  meeting  i/n  March 
1873,  a  victualler's  or  ptiblican's  licencein  respect 
oj  the  same  premises,  under  9  Oeo,  4,  c.  61,  and 
the  Licensing  Act  1872.    The  confirming  autihority 


of  the  said  county  determined  that  the  respondent 
had  not  obtained  a  new  licence  isUhin  ike  definition 
contained  vn  sect,  74  of  the  Licensing  Act  18729 
and  therefore  did  not  require  a  confirmation  under 
that  Act,    Following  that  detemiination,  a  magis" 
trate  dismissed  a  eumm/ms  against  the  respondent 
for  selling  spirits  without  being  duly  licensed ; 
but 
Held,  upon  a  case  stated,  that,  notwithstanding  tJie 
interpretation  da/use,  this  was  a  new  licence  under 
the  Licensing  Act  1872,  and  required  conHrmaiion 
tmder  sect,  37. 
This  was  a  case  stated  under  20  &  21  Yiot.  c.  43. 

The  respondent  Charles  Codlin,  was  charged 
before  one  of  the  ma^strates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  Great  Marlborough 
Street  police  court,  within  the  metropolitan  police 
district,  with  having  on  the  17th  May  1873,  un- 
lawfully sold  and  exposed  for  sale  certain  intoxi- 
cating liquors,  to  wit,  spirits,  without  being  duly 
licensed  to  sell  the  same,  contrary  to  the  3rd  sec- 
tion of  the  Licensing  Act  1872  (35  &  36  Yict.  c. 
94.) 

The  said  Charles  Codlin  was  the  occnmer  of  the 
house  numbered  4  and  5,  Crown-court,  rail  Mall, 
in  the  county  of  Middlesex,  and  up  to  the  general 
annual  licensing  meeting,  held  for  the  St.  James's 
division  in  the  said  county  in  March  1873,  he  held 
licences  granted  by  the  Commissioners  of  Excise 
for  the  sale  only  of  wine  and  oeer,  for  consumption 
on  the  said  premises. 

Such  licences  were  granted  to  him  under  the 
authority  of  che  justices'  certificate,  which  had 
been  granted  to  him  annually  since  the  pasaing  of 
the  Wine  and  Beerhouse  Act  1869  (32  &  33  Yict. 
c.  27)  and  at  the  said  general  annual  licensing 
meeting  such  certificate  was  renewed. 

At  the  said  last-mentioned  general  annual 
licensing  meeting,  the  said  Charles  Codlin  for  the 
firbt  time  applied  for  a  victualler's  or  publican's 
licence  under  9  Geo.  4,  c.  61,  and  the  Licensing 
Act  1872,  and  he  gave  the  notices  required  to  be 
given  by  persons  applying  for  a  new  licence  under 
sect.  40  01  the  said  Act,  and  in  accordance  with  the 
rules  of  the  licensing  justices,  he  presented  a 
petition  in  favour  of  such  application. 

William  Marwick,  who  was  a  licensed  victualler, 
and  has  carried  on  that  business  for  very  many- 
years  at  a  house  in  Crown  Court,  Pall  Mall, 
within  half  a  dozen  yards  of  the  said  Charles 
Codlin's  house,  presented  a  petition  against  the 
grant  of  such  licence  to  the  said  Charles  Codlin 
under  9  Geo.  4,  c.  61,  and  the  Licensing  Act  1872. 
The  form  of  this  licence  was  settfed  by  the 
Secretary  of  State  under  sect.  48  of  the  Licensing 
Act  1872,  and  it  contains  on  the  back  of  it  a  form 
to  be  filled  up  by  the  confirming  authority  for 
the  county  of  Middlesex. 

The  confirming  authority  for  the  said  county, 
consisting  of  the  assistant  judge  and  eleven  other 
magistrates  of  the  county,  held  a  meeting  on  the 
21st  April  1873,  for  the  purpose  of  confirming  the 
new  licences  granted  by  the  justices  of  the 
county  at  the  various  general  annual  licensing 
meetings  under  the  Licensing  Act  1872. 

At  that  meeting  the  said  William  Marwick 
claimed  under  sect.  43,  to  be  heard  to  show  cause 
why  suuh  licence  should  not  be  confirmed,  and  it 
was  contended  by  the  said  Charles  Codlin  that 
such  licence  did  not  require  confirmation,  on  the 
ground  that  the  same  was  not  anew  licence  within 
the  meaning  oif  the  said  Act. 
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The  oonfirming  authority  determined  that  the 
licence  granted  to  the  eaid  Charles  CodUn  was  not 
a  new  licence  within  the  meaning  of  the  Licensing 
Ac6 1872,  but  suggested  that  if  either  narty  felt 
aggrieyed,  application  might  be  maae  for  a 
mandamtM  to  compel  them  to  hear  the  case  on  the 
merits,  so  that  the  point  of  law  might  be  deter- 
mined by  this  honourable  court. 

The  said  Charles  Godlin  did  not  adopt  this 
coarse,  bat  at  once  obtained  from  the  Commis- 
sioners of  Excise  a  licence  authorising  him  to 
retail  spirits. 

The  said  William  Marwick  thereupon  gave  the 
eaid  Charles  Codlin  notice  that  the  yictu^ler's  or 
publican's  licence,  so  granted  to  him  as  aforesaid, 
was  null  and  yoid,  b^use  it  had  not  been  con- 
firmed, and  that  the  excise  licences  granted  under 
it  were  also  null  and  yoid. 

Sach  notice  was  disregarded,  and  the  said 
Charles  Codlin  did  in  fact  sell  by  retail,  and 
expose  for  sale,  the  spirits  in  his  said  house  on  the 
day  mentioned  in  the  summons,  and  the  said  Wm. 
Marwick  then  obtained  a  summons  from  the  magis- 
trate against  Charles  Codlin,  to  answer  the  charge 
before  mentioned. 

On  the  hearing  of  the  summons  the  facts 
herein  stated  were  duly  proyed  before  the  magis- 
trate, and  the  certificates  and  licences  mentioned 
were  put  in  eyidence. 

It  was  contended  on  behalf  of  the  said  William 
Marwick  that  the  yictualler's  or  publican's  licence 
granted  for  the  first  time  at  the  said  general 
amrnal  licensing  meeting,  holden  in  March  1873, 
was  null  and  yoid,  because  it  had  not  been  con- 
firmed as  required  by  sect.  tS7  of  the  Licensing  Act 
1872,  and  that  the  excise  licence  for  the  sale  of 
spirits,  granted  in  pursuance  thereof,  was  also 
noH  and  yoid  by  reason  of  9  Geo.  4,  c.  61,  s.  17, 
aod  that  in  truth,  and  in  fact,  the  said  yictualler's 
or  publican's  licence  was  a  new  licence,  as  the  re- 
spondent had  no  such  licence  before  that  time ; 
and  he  further  contended  that  such  grant  could 
Bot  be  oonBidered  as  a  grant  "  by  way  of 
renewal." 

On  behalf  of  the  said  Charles  Codlin  it  was 
contended  that  although  he  had  no  yictualler's  or 
publican's  licence,  or  a  licence  authorising  him  to 
Bell  spirits  before  such  last-mentioned  meeting, 
Tetas  ne  had  a  magistrates'  certificate  and  excise 
lioences,  authorising  him  to  soil  wine  and  beer, 
Boch  yictualler's  or  publican's  licence  was  not  a 
new  licence  as  definea  by  sect.  74  of  the  Licensing 
Act  1872. 

The  magistrate  was  of  opinion  that  the  yic- 
toaller's  or  publican's  licence  was  not  a  new 
ficense  within  the  meaning  of  the  section  referred 
to,  because  it  was  not  *'  a  licence  ^p'anted  at  the 
general  annual  licensing  meeting  m  respect  of 
pi^emises  not  theretofore  licensed  for  the  sale  of 
mtoxicating  lic[uors,"  as  there  had  been  both  a 
wmeand  beer  hcence  granted  in  respect  of  those 
pre&uses  for  the  sale  of  some  intoxicating  liquors, 
Ofunely,  beer  and  wine,  and  that  therefore  the 
Tictoaller's  or  publican's  licence,  authorising  the 
said  Charles  Codlin  to  obtain  a  spirit  licence,  was 
&ot  a  new  licence  within  the  meaning  of  that  Act ; 
he  therefore  held  that  the  licences  held  by  him 
were  yalid  licences,  and  dismissed  the  summons. 

The  said  Wm.  Marwick  being  dissatisfied  with 
the  magistrate's  determination  as  being  erroneous 
in  point  of  law,  duly  required  him  to  state  a 
case  in  writing  for  the  opinion  of  this  honourable 


court,  which  he  did.    The  question  for  the  opinion 
of  the  court  was  : 

Whether  the  magistrate  was  wrong  in  point  of 
law  in  holding  that  the  yictualler's  or  publican's 
licence  referred  to  was  yalid,  although  it  had  not 
been  confirmed  by  the  confirming  authority. 

If  such  licence  was  yalid,  his  judgment  was  to 
be  affirmed;  if  otherwise  this  case  was  to  be 
remitted  to  him  in  order  that  he  might  oonyict 
the  said  Charles  Codlin,  and  inflict  a  nominal 
penalty  for  the  offence  which  was  proyed  to  haye 
been  committed  if  such  licence  was  not  yalid. 

Poland  for  the  appellant,  contended  that  if  this 
were  not  held  to  be  a  new  licence,  the  proyisions 
of  the  Act  of  1872  would  be  in  a  great  measure 
rendered  ^nugatory ;  as  anyone  holding  a  wine  and 
beer  licence,  or  even  a  grocer's  licence,  under  sect. 
69  of  the  Act,  might  afterwards  turn  this  into  a 
licensed  yictualler's  licence  without  any  ratifica- 
tion by  the  confirming  authority. 

Warner  Sleigh,  for  the  respondent,  relied  on 
the  interpretation  clause  of  the  Act,  which  enacts 
that  **  a  new  licence  "  means  a  licence  ^;ranted  at 
a  general  annual  licensing  meeting  in  respect 
of  premises  not  theretofore  licensed  K)r  the  sale  of 
intoxicating  liquors. 

Poland  in  reply.  Cwr,  adv.  vuU, 

Jvly  6. — CocKBURN,  C.  J.,  deliyered  the  judgment 
of  the  Court  (Cockburn,  C.  J.,  and  Quain,  J.). — 
This  was  an  appeal  against  the  decision  of  one  of 
the  metropolitan  police  magistrates,  dismissing  a 
complaint  against  the  respondent  for  selling  spirits 
without  a  licence,  contrairy  to  the  3rd  section  of 
the  Licensing  Act  1872.  The  point  raised  for  our 
decision  is  whether  the  licence  granted  to  the 
respondent  under  the  9  Geo.  4,  c.  61,  and  the 
Licensing  Act  1872,  for  the  sale  of  spirits,  &c.,  for 
the  first  time  at  the  licensing  meeting  in  March 
1873,  was  a  new  licence,  requiring  the  confirma- 
tion of  the  licensing  committee  under  sect.  37  of 
the  Licensing  Act  1872.  It  was  contended  for  the 
respondent  that  it  was  not  a  new  licence,  because 
he  held  at  that  time  a  certificate  and  licence  under 
the  Wine  and  Beerhouse  Acts  1869  and  1870,  for 
the  sale  of  wine  and  beer  to  be  consumed  on  the 
same  premises.  In  support  of  this  contention 
reliance  was  chiefly  placed  on  the  definition  of  a 
new  licence  in  sect.  74  of  the  Licensing  Act  1872. 
That  section  enacts  that  ^*  In  this  Act,  if  not  in- 
consistent with  the  context,  the  following  expres- 
sions haye  the  meanings  hereinafter  respectiyely 
assigned  to  them ; "  and  amongbt  others  *'  a  new 
licence  means  a  licence  granted  at  a  general 
annual  licensing  meeting  in  respect  of  premises 
not  theretofore  licensed  for  the  sale  of  intoxicating 
liquors ; "  and  by  the  same  section,  "  intoxicating 
liquors  "  include  beer  and  wine  as  well  as  spirits; 
Before  the  passing  of  the  Wine  and  Beerhouse 
Act  1869,  a  broaia  distinction  existed  between 
beerhouses  and  public  houses,  commonly  so  called. 
The  latter  were  licensed  by  the  justices  under 
9  Geo.  4,  c.  61 ;  the  former  were  licensed  by  the 
Commissioners  of  Excise,  without  the  intervention 
of  the  justices.  Wine  licences,  to  sell  wine  by 
retail,  to  be  consumed  on  the  premises,  were  also 
granted  by  the  excise  authorities,  under  23  Yict.  c.  27, 
to  refreshment-house  keepers  and  others  ;  but  the 
justices  might  object  to  the  granting  or  renewal  of 
such  licences.  The  Wine  and  Beerhouse  Act  1869 
was  the  first  Act  which  brought  the  granting  of 
beer  and  wine  licences  direct^  under  the  control 
of  the  justices.    By  the  4th  section  of  that  Act  it 
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is  enacted  that  "  no  licence  or  renewal  of  a  licence 
for  the  sale  by  retail  of  beer,  cider,  or  wine,  or  any 
of  snch  articles  nnder  the  provisions  of  any  of  the 
said  recited  Acts  shall  (safe  as  is  in  this  Act  other- 
wise provided)  be  granted  except  npon  the  prodno- 
tion  and  in  nursnance  of  the  aathority  of  a  certifi- 
cate grantea  nnder  this  Act."  These  certificates 
are  to  be  granted  by  the  justices  at  the  annaal 
licensing  meetings,  held  under  9  Geo.  4,  c.  61,  and 
on  the  same  terms  and  in  the  same  manner  as 
licences  under  that  Act,  subject  to  certain 
exceptions  in  &vonr  of  licences  existing  on 
the  1st  May  1869,  and  some  other  excep- 
tions contained  in  the  Act.  But  notwitn- 
standing  this  Act,  and  the  amending  Act  of 
1870,  the  licences  to  sell  beer  and  wine  only  are  kept 
quite  distinct  from  a  licence  to  sell  excisable  liquors 
under  9  Greo.  4,  c.  61,  nor  are  there  any  privileges 
granted  to  the  holders  of  the  former  hcences  on 
applying  for  a  licence  under  the  latter  Act.  The 
Licensing  Act  1872  introduces  a  distinction  be- 
tween applications  for  a  new  licence,  and  applica- 
tions to  renew  an  old  one ;  a  distinction  which  seems 
also  made,  or  intended  to  be  made,  in  the  Wine 
and  Beerhouse  Act  1869.  New  licences  must  be 
confirmed  by  the  licensing  committee  appointed 
under  sect.  37  of  the  Licensing  Act  1872,  and 
sect.  40  prescribes  the  form  of  notice  to  be  given 
in  the  case  of  a  new  licence,  and  sect.  43  contains 
certain  provisions  applicable  to  a  person  applying 
for  a  renewal  of  his  licence  and  apparently  facilitates 
the  renewal  of  licences  as  distinguished  from  the 
granting  of  new  licences.  It  is  also  provided  by 
sect.  48,  sub-sect.  2,  that  "  a  renewal  of  a  licence 
may  be  made  by  an  endorsement  on  the  licence,  or 
by  the  issue  of  a  copy  of  the  old  licence."  In 
the  present  case  an  attempt  has  been  made  to 
transform  a  beerhouse  into  a  public-house,  with- 
out the  sanction  ot  the  licensing  committee 
appointed  under  sect.  37  of  the  Licensing 
Act  1872.  We  think  that  this  cannot  be  done. 
The  licence  granted  to  the  respondent  was  a  licence 
nnder  9  G^.  4,  c.  61,  and  the  Licensing  Act  1872, 
for  the  sale  of  intoxicating  liquors  generally,  as 
defined  in  sect.  74,  including  spirits,  as  well  as 
beer  and  wine.  This  is  either  a  new  licence,  or  a 
renewal  of  an  old  one.  Ic  is  plainly  not  the  latter. 
A  renewal  of  a  licence  is  a  repetition  of  an  old 
one,  and  cannot  include  anything  not  contained  in 
the  old  one.  The  old  licence  hela  by  the  respondent 
was  for  the  sale  of  beer  and  wine  only.  The  new 
one,  in  pursuance  of  a  certificate  granted  by  the 
justices  under  the  Wine  and  Beerhouse  Act  1869, 
is  direct  from  the  justioes,  and  includes  spirits  and 
other  intoxicating  liquors.  The  form  of  renewal, 
as  prescribed  by  sect.  48,  already  cited,  seems 
quite  conclusive  on  this  point.  We  are  of  opinion, 
therefore,  that  the  licence  granted  to  the  respondent 
is  a  new  licence,  and  is  not  valid,  unless  it  has 
been  confirmed  by  the  licensing  committee  ap« 
pointed  under  eeet.  87.  With  regard  to  the  defi- 
nition of  a  new  tioence  contained  m  sect.  74,  we 
think  it  must  either  be  read  as  if  the  words  were 
"a  licence  granted  in  respect  of  premises  not 
theretofore  licensed  for  the  sale  of  intoxicating 
liquors  of  the  same  kind  to  which  the  new  licence 
extends, "  or  the  meaning  assigned  to  the  words 
"  new  hcence,"  in  sect.  74,  must  be  considered  as 
not  applicable  to  the  present  case,  as  being  "  in- 
consistent with  the  context"  of  the  Act,  and  with 
the  whole  legislation  on  the  subject. 

Jvdfftnent  for  appeiUanL 


Attorneys  for  appellant,  PoumaU,  Orosst  and 
Knott. 
Attorneys  for  respondent,  Pawle  and  Fearon, 


COXTBT   OF  COMMON  FLEAS. 

Soportad  by  ETax&zvoTOir  Skith  and  J.  M.  Lxlt,  Eaqsm,. 

BBrriBten-a>t*Ijaw. 

Thursday,  June  25, 1874. 

BOLINGBBOKE  (YisCOI^nt)   V,     SWIKDON   NsW   ToW]f 

Local  Board. 

Principal  and  agent — Scope  of  authority — Local 
Board  — Manager  of  "  eewage  farm  " — Treepaae 
to  land. 
A  farm  manager,  however  exteneioe  hie  powere  tnay 
bct  has  no  tmplied  authority  to  treepase  upon  a 
neighbouring  farm  for  the   benefit  of  hie  em^ 
ployer. 
The  defendants  ovmed  a  "  sewage  farm,**  aaid  en^ 
trusted    the    entire  management    thereof  to    B. 
Bettoeen  the  sewage  farm  and  certain  land  oceu' 
pied  by  a  tenant  of  the  plaintiff,  ihere  flowed   a 
stream,  for  the  purpose  of  scouring  which    B. 
trespassed  upon  the  bank  occupied  liy  the  plain" 
tiff  s  tenant,  aohd  cut  down  brushwood  growing 
tJiereon.    The  time  occupied  by  the  scouring  of 
the  brook  was  eleven  days,  during  which  none  of 
the  defendants  was  or  could  be  aware  of  ihe  tres' 
pass ;  hut  B.*s  disbursements  for  wages  on  ancount 
of  the  scouring  were  repaid  by  the  defendants  in 
the  same  manner  as  his  ordinary  disbursemetUe, 
The  motive  of  B.  in  scouring  the  brook  thus  was 
to  improve  the  property  of  the  defen,daaUs  cmd  the 
neighbourhood  generally. 
Held  {by  Keating  and  Qrove,  JJ.),  that  there  was  no 
evidence  that  the  trespass  of  B.  was  within  the 
scope  of  his  authority,  and  a  rule  to  set  aside  a 
verdict  directed  by  Qucu/n,  /.,  to  be  entered  for 
ihe  defendants  discharged. 
Poulton  V,  London  and  South- Western  BailwBj 
Company  (17  L,  T  Bep,  N,8, 11),  distinguishea 
from  Bayley  v.  Manchester,  Sheffield  and  Lin- 
colnshire Eailway  Company  (28  L,  T.  Bep.  N.S. 
866). 
Declabation  that  a  certain  close  forming  part  of 
the  bed  and  banks  of  a  stream  flowing  Isetweea 
certain  land  of  the  plaintiff,  on  the  one  side,  and 
certain  lands  in  the  occupation  of  the  defendants, 
on  the  other  side,  was  m  the  possession  of  one 
Wm.  Flummer,  as  tenant  thereof  to  the  plaintifr, 
the  reversion  thereof  then  belonging  to  the  plain* 
tiff,  and  the  defendants  iigured  we  plaintiff's  said 
reversion   in   the   said    close,     bv    wrongfully 
and    improperly   cutting    away   the  bcoiks     of 
the  said  stream,  and  lowering  and  deepening  the 
bed  thereof,  and  also  by  wrongfully  and  impro- 
perly cutting  down  and  destroving  divers  bouies 
and  underwood  of  great  value  then  ^rrowing  in  the 
bed  and  upon  the  banks  of  the  said  stream,  and 
also  by  wrongfully  and  improperly  digging  and 
carrying  away  large  quantities  of  earth  and  stone 
from  the  bed  and  oanks  of  the  said  stream,  and 
converting  the  same  to  their  own  use,  by  means 
of  which  said  several  premises  the  plaintiff  waa 
greatly  injured  in  his  reversionary   interest  in 
tne  said  dose. 

Pleas:  First,  not  guilty;  second,  that  the  re- 
version of  the  dose  did  not  belong  to  the  plain- 
tiff ;  third  (by  statute  11  A  12  Yict.  c.  63--the 
Public  Health  Act  1848,  s.  139),  payment  of  5^ 
into  court. 
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BOLINGBROKE  17.   SwiNDON  NeW  ToWN  LoCAL  BoAJLD. 


[0.  P. 


IsBTie  thereon. 

The  caase  was  tried  at  the  Wilts  Spring  Assizes 
1874,  before  Qoain,  J.,  and  a  special  jury,  when 
the  following  facts  appeared  in  eyidence  : 

The  defendants,  as  the  Local  Board  of  Swindon 
New  Town,  had  recently  purchased  about  100 
acres  of  land,  which  they  had  converted  into  a 
**  sewage  farm,"  for  the  purpose  of  disposing  of 
the  sewage  of  their  district.  This  farm  they  had 
placed  under  the  management  of  one  Buchan,  and 
the  only  question  was  whether  or  not  the  de- 
fendants had  authorised  him  to  commit  the  tres- 
pass complained  of,  which  was  admitted.  The 
nature  of  the  complaint  and  defence  set  up 
appears  from  the  following  correspondence : 

Letter  of  the  plaintifiTs  solicitors  to  the  clerk  of 
the  local  board,  dated  Oct.  14, 1872 : 

We  are  instmoted  by  Lord  Bolingbroke  to  request 
tii&t  you  will  bring  ander  the  notice  of  the  Swindon  New 
Town  Local  Boaid  that  during  the  past  month  the  local 
board  has  caused  bim  and  ma  tenant,  Mr.  Plnmmer. 
ooDdiderable  injury  and  damage  by  the  cutting  down  of 
a  large  Quantity  of  wood  and  underwood,  which  was  grow- 
ing on  tiie  side  of  the  bank  inclosing  his  land  occupied 
by  Mr.  Flummer,  and  by  the  cutting  away  of  the  bank 
on  the  same  side  of  his  land.  Lord  Bolingbroke  oon- 
■idets  it  very  extraordinary  that  his  proper^  should  be 
interfered  with  in  the  way  referred  to,  and  this,  too, 
without  any  communication  with,  or  notice  to,  his 
tenant  or  himself.  Perhaps  the  trespass  and  injury 
eomplained  of  were  done  without  the  knowledge  of  the 
loeal  board,  but  they  appear  to  be  responsible  for  the 
same.  If  the  local  board  claim  to  have  done  what  we 
an  instructed  by  our  client  to  complain  of.  under  any 
power  conferred  on  the  board  by  any  Act  of  Parliament, 
or  otherwise,  we  shall  be  glad  to  be  informed  as  to  the 
anthority  under  which  thoy  have  acted ;  but  if,  as  we  are 
at  present  adrised  in  the  case,  the  board  haye  acted 
illegally  in  this  matter,  we  shall  be  glad  to  hear  what 
the  load  board  proposes  to  do  for  the  satasfaotion  of 
Locd  Bolingbroke  and  his  tenant. 

Answer  thereto,  dated  8th  Nov.  1872. 

I  have  laid  your  letter  to  me  of  the  14th  alt.  before 
tins  local  board,  at  their  meeting  held  on  the  7th  inst., 
and  1  am  instructed  to  assure  his  Lordship  through  you 
that  neither  this  local  board  or  any  member  thereof 
have  at  any  time,  directly  or  indirectly,  authorised  any 
interference  whatever  wiUi  his  Lordship's  land  or  pro- 
perty, and  that  they  beg  to  express  their  great  regret 
that  any  damage  or  injury  should  hare  been  done  to  his 
proper^  by  cutting  any  wood  or  underwood  thereon,  or 
by  cutting  the  bank  on  side  of  stream,  and  to  state  that 
•noh  acta  were  a  wilful  trespass  on  the  part  of  the  farm 
manager,  Mr.  Buchan,  and  wholly  unauthorised  by  this 
local  boafd,  and  that  they  haye  tiierefore  requested  Mr. 
Buohan  on  his  own  account  to  apologise  for  and  make 
aQ  the  reparation  in  his  power  for  tiie  damage  done  by 
him  to  hia  Lordahip  and  hu  tenant. 

Buchan  was  paid  weekly,  but  his  engagement,  which 
was  not  a  written  one,  was  determinable  at  three 
months'  notice  only.  He  was  accustomed  to  take 
general  directions  from  the  board,  and  to  attend 
board  meetings  for  that  purpose.  He  employed 
tvo  or  threo  men,  whose  wages  he  paid  weekly. 
Bending  in  slips  of  paper  to  the  board  on  which 
theamoants  due  for  wages  were  entered  (day- 
work  being  distinguished  from  piece-work),  and 
receiving  a  cheque  for  the  amount.  The  work 
which  gave  rise  to  the  action  was  piece-work,  and 
was  completed  in  eleven  days  from  its  commence- 
ment. Ko  member  of  the  board  had  seen  the  work 
going  on.  Buchan  had  reported  that  the  brook 
overflowed,  but  had  received  no  express  directions 
tosooor  it.  He  had  the  work  complained  of  done, 
he  said,  in  answer  to  the  learned  judge,  without 
the  knowledge  of  the  board,  and  on  his  own 
Ksponsibility,  and  his  motive  was  to  improve  the 


property  of  the  local  board,  the  property  of  the 
plaintiff,  and  the  neighbourhood  generally.  Upon 
these  facts,  the  learned  judge  mrected  a  verdict 
for  the  defendants,  reserving  leave  to  move  to 
enter  it  for  the  plaintiff  for  such  sum  as  might  be 
assessed  by  a  practical  person,  to  be  named  by 
counsel  for  the  parties,  and  in  case  of  difference 
by  himself.  A  rule  was  afterwards  granted  by 
Brett  and  Denman,  JJ.,  to  set  aside  this  verdict, 
and  enter  a  verdict  for  the  plaintiff  on  the  ground 
that  there  was  evidence  that  the  acts  complained 
of  done  by  the  manager,  Buchan,  were  within  the 
scope  of  his  authority. 

Lopes,  Q.O.,  and  Machey  showed  cause. — ^The 
defendants  had  no  statutory  authority  to  take 
this  farm  and  appoint  Buchan  manager  of  it.  The 
case,  therefore,  is  on  all  fours  with  Poulton  v. 
London  cmd  South-Western  Railway  Gonvpany 
(L.  Kep.  2  Q.  B.  534 ;  36  L  J.  294,  Q.  B. ;  17  L.  T. 
Bep.  N.  S.  11).  In  that  case  the  plaintiff,  re- 
fusing to  pay  the  carriage  of  a  horse,  was  arrested 
by  order  of  the  station-master  of  the  defendants, 
and  it  was  held  that  as  the  defendants  themselves 
would  have  had  no  power  to  detain  the  plaintiff  on 
the  assumption  that  he  had  wrongfully  taken  the 
horse  by  the  tram  without  paying,  there  could  be 
no  authority  from  them  to  the  station-master  to 
detain  the  plaintiff,  and  that  they,  therefore,  were 
not  liable  for  the  act  of  the  station-master.  The 
authority  of  a  master  to  his  servant  is  limited  to 
such  acts  as  the  master  could  do  himself.  They 
also  cited — 

Seymour  v.  Greenwood  90  L.  J.  189,  287,  Ex.;  4  L.  T. 
ttop.,  K.  S.,  688 ;  7  H.  &  N.  855. 

Golfi,  Q.O.  and  Finder  supported  the  rule. — 
Although  no  express  authority  was  given  by  the 
board  to  commit  the  trespass,  Buchan  had  an  im- 
plied authority  to  act  as  he  did.  It  appears  that 
the  straightening  of  the  brook  was  discussed  at 
the  board,  and  it  was  evidently  in  contemplation 
of  the  board  that  something  should  be  done  with 
regard  to  it.  They  paid  Buohan  for  what  he  had 
had  done  by  the  labourers,  and  are  not  to  be  held 
irresponsible  because  they  chose,  as  it  were,  to 
shut  their  eyes  to  the  exact  character  of  the  work 
as  it  proceeded.  "  It  is  agreed  upon  by  all,"  says 
Blackburn,  J.,  in  Linvpus  v.  London  General 
Omnibus  Company  (32  L.  J.  41,  Ex. ;  7  L.  T. 
Eep.  N.  S.  641),  "that  a  master  is  respon- 
sible for  the  improper  act  of  his  servant, 
even  if  it  be  wilful,  reckless,  or  improper,  pro- 
vided the  act  is  the  act  of  the  servant  in  the 
scope  of  his  employment,  and  he  is  executing  the 
matter  for  which  he  was  engaged  at  the  time.** 
And  it  has  been  held  by  the  Exchequer  Chamber 
and  more  recently  by  the  Judicial  Gommittee  of 
the  Privy  Council  that  a  banking  company  is 
liable  for  the  iraud  of  their  agent. 

Barwich  v.  English  Joint  Stock  Bank,  86  L.  J.  174 
Ex. ;  L.  Bep.  2  Ex.  259  ;  16  L.  T.  £ep.  N.  S.  461 ; 

Mackwy  v.  Commercial  Ba/tik  of  New  Brunswick,  30 
L.  T.  Bep.  N.  S.  180. 

[Keating,  J. — In  commercial  matters  the  doctrine 
of  the  principal's  liabilitjr  has  been  carried  very 
far,  no  doubt,  but,  if  I  mistake  not,  the  extreme 
cases  are  all  cases  where  the  act  done  was  done  in 
the  transaction  of  the  current  business  entrusted 
to  the  affent — generally  a  bank  manager.]  The 
reason  of  holding  the  agent  liable  was  that  the 
principal  was  necessarily  absent — ^a  reason  equally 
strong  in  the  present  case.  On  this  point  they 
cited 
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Be  Sfubstowe's  Chabitt. 


[Y.O.  M. 


Bayley  v.  Manchester,  ShsMeld,  and  Lincoln  Railway  ' 
Company f  L.  Bep.  7  C  F.  315  (affirmed  on  appeal 
L.  Eep.  8  C.  P.  148  ;  42  L.  J.  119,  C.  P.;  28  L  T. 
Bep.  N.  S.  366). 

Keating,  J. — We  have  had  the  benqfit  of  an 
able  argument  on  both  sides — a  circumstance 
which  uways  assists  the  court  in  arriving  at  a 
speedy  as  well  as  a  right  conclusion.  All  the 
cases  which  have  been  cited  are  pertinent,  and  on 
considering  them  I  come  without  difficulty  to  the 
conclusion,  that  this  rule  must  be  discharged. 
There  is  no  doubt,  and  indeed  it  was  admitted, 
that  the  land  of  the  plaintiff  was  cut  into  and  his 
trees  cut  down  by  a  wrongful  act,  and  we  are 
agreed  that  it  is  beyond  question  that  Buchan 
was  entrusted  with  the  most  extensive  powers  in 
the  management  of  this  farm  that  the  board 
could  confer.  It  appears  that  Buohan  hired  and 
and  paid  the  labourers,  his  communications  with 
the  board  being  held  for  the  purpose  of  re- 
ceiving a  cheque  for  the  purpose  o£  satisfying 
his  disbursements  on  account  of  wages.  Now  it 
struck  Buchan  that  it  was  necessary  to  deepen 
the  bed  of  a  certain  stream  flowing  oetween  the 
property  of  the  local  board  and  the  property 
of  the  plaintiff,  and  for  this  purpose  to  cut 
away  the  banks,  and  also  the  brushwood, 
and  it  is  said  trees  which  impeded  the 
flow  of  the  stream.  All  these  were  acts  of 
trespass  to  the  reversion  of  the  plaintiff,  and  the 
only  question  is,  what  evidence  was  there  to  fix 
the  local  board  with  having  given  authority  to 
commit  them.  My  brother  Quain  was  of  opinion 
that  there  was  no  such  evidence.  Having  put 
certain  searching  questions  to  Buchan,  with  the 
view  of  bringing  the  case  within  the  category  of 
the  authorities,  he  directed  a  verdict  for  the 
defendants,  and  I  am  of  opinion  that  he  was  right 
in  so  doing.  It  was  well  areued  by  Mr.  Pinder  that 
recent  cases  have  carried  uie  liability  of  principals 
very  far.  Banviek  v.  Enalish  Joint  Stock  Bank 
{ubi  8up.)  and  other  analogous  cases  tend,  un- 
doubtedly, to  show  that  where  a  principal  emplovs 
an  agent,  with  such  wide  powers  that  the  agent 
may  oe  considered  as  stanoing  in  the  place  of  the 
principal  himself,  there  the  principal  is  liable  for 
whatever  the  agent  does.  Thus,  in  Barwick  v. 
English  Joint  Stock  Bank  (ubi  aim.),  a  banking 
company  has  been  held  liable  for  a  raise  represen- 
tation made  by  their  manager,  knowing  it  to  be 
false.  These  cases  tend  to  snow  that  the  liabilitv 
of  an  agent  is  of  a  most  extensive  character.  Still 
there  is  a  distinction  between  the  cases  which  I 
have  mentioned,  and  those  other  cases  in  which 
the  principal  has  not  been  held  liable ;  and  that 
distinction  is  well  illustrated  by  the  two  cases  of 
Poidton  V.  London  omd  South-Western  Railway 
Company  {ubi  sup,),  and  Bayley  v.  Manchester,  Shef- 
field and  Lincoln  Railway  Company  {ubi  sup.). 
In  Poulton's  case  the  defendants  were  held  not 
liable  for  the  tortious  act  of  their  servant,  on  the 
ground  that  they  themselves  could  not  have  com- 
mitted it,  and  consequently  could  not  have  given 
their  servant  any  implied  authority  to  commit  it. 
In  Bayley* s  case,  on  the  other  hand,  the  defen- 
dants were  held  liable  because  they  had  trusted 
their  servant  to  determine  whether  an  act  which 
they  themselves  had  power  to  do,  was  or  was 
not  to  be  done,  according  to  circumstances. 
Applying  that  distinction  here,  I  am  of  opinion 
that  the  authority  to  Buchan  was  limited  to  the 
area  of  the  farm  and  the  management  of  that  area, 


and  could  not  extend  to  a  trespass  upon  land  lying 
beyond  that  area ;  and  it  appears  to  me  that  tnere 
is  no  evidence  to  fix  the  board  with  the  acts  of 
Buchan  done  beyond  that  area.  Mr.  Pinder  laid 
great  stress  on  the  fact  that  the  board  derived 
benefit  from  these  wrongful  acts  of  Buchan ;  buu 
I  think  that  however  important  such  a  fact  may 
be  in  some  cases,  it  has  no  importance  in  this, 
where  the  local  board  was  obliged  to  take  the 
work  of  Buchan  as  it  stood,  and  were  unable  to 
forego  the  benefit  of  it,  such  as  it  was.  On  the 
whole,  then,  admitting  that  the  cases  run  very 
close  together,  I  am  of  opinion  that  this  case 
stands  on  that  side  of  the  aividing  line  on  which 
my  brother  Quain  had  placed  it,  and  consequently, 
that  this  rule  ought  to  be  discharged. 

Grovb,  J. — I  am  of  the  same  opinion.  It  is 
difficult,  or  rather  it  is  impossible,  to  lay  down  an 
exact  and  absolute  line  of  demarcation  in  these 
cases.  Nevertheless,  there  are  lines  of  deviation 
which  may  reasonably  be  expected  when  it  is 
attempted  to  draw  a  practical  distinction  between 
an  act  done  within  the  scope  of  an  event's 
authority,  and  an  act  done  upon  his  mere  indivi- 
dual responsibility.  Taking  a  reasonable  and 
practical  view  of  the  facts  of  this  case  then,  I  think 
that  there  is  a  sufficient  hiatus  between  the  scope 
of  Bnchan's  authority  and  the  course  of  action 
which  he  in  fact  pursued,  to  absolve  the  board 
from  liability.  It  is  admitted  that  he  did  not  think 
these  acts  to  be  within  the  scope  of  his  authority, 
but  that  he  did  them  because  he  thought  that  they 
would  enure  to  the  benefit  of  the  neighbourhood. 
He  had  no  authority  to  benefit  the  neighbourhood 
— still  less  had  he  authority  to  break  and  enter 
the  land  of  persons  other  than  hid  employers.  He 
perfectly  well  knew  he  was  a  trespasser,  and  that 
be  was  not  acting  within  the  scope  of  his  authority. 
He  has  admitted,  in  fact,  that  he  went  upon  land 
which  he  knew  to  be  not  the  land  of  his  principals. 
Mr.  Pinder  did  all  he  could,  but  he  producea  no 
case  going  so  far  as  this : — that  when  you  employ  a 
man  to  work  upon  your  own  land,  you  give  him 
authority  to  go  upon  the  land  of  another  man.  I 
admit  that  Mackay  v.  Commercial  Bank  of  New 
Brunsmck  (ubi  sup,)  is  a  very  strong  case ;  bat  I 
think  it  to  be  distingruishable. 

Attorneys  for  the  plaintiff,  Clarke,  Woodcock, 
and  Ryland,  agents  for  Kinneir  and  Tombs,  Swia- 
don. 

Attorney  for  the  defendants,  IT.  Moon,  for 
Tovmsend  and  Ormond,  Swindon. 


V.C.  MALinrS'  COU&T. 

Beported  by  F.  Oovld  and  Jakxs  E.  Hobsb,  Esqn., 

JiarriBten-at-Law. 


Friday,  May  1, 1874. 
Re  Spubstowe*s  Chabjty. 

Bradice — Lands  Clauses  Act  1845,  ss,  69  Sr  78 — 
Trustees  of  a  charity — Persona  ohsohMy  en- 
titled, 

A  railway  company  took  lands  belonging  to  the 
trustees  of  the  S,  charity,  and  paid  the  pur^ 
chase-money  into  court,  under  the  Lands  Clausea 
AalS^: 

Held,  that  the  trustees  were  entitled  to  have  the 
corpus  of  the  fund  paid  out  to  them  as  persona 
absolutely  entitled,  under  sects.  69  ^  7o  of  ike 
Act 

This  was  a  petition  by  the  trustees  of  a  charity 
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called  Spnrstowe's  Charity,  praying  the  payment 
out  of  court  to  them  of  a  sam  of  Consols,  which 
represented  the  purchase-money  paid  into  court  by 
the  Great  Eastern  Railway  Company,  for  certain 
freehold  lands  of  the  charity  which  had  been  taken 
by  the  company. 

Chuie,  for  the  petitioners. — The  only  question  is, 
whether  the  petitioners,  being  trustees  of  the 
charity,  are  persons  absolutely  entitled  under 
sects.  69  and  7q  of  the  Lands  Clauses  Consolidation 
Act  1845,  and  as  such  entitled  to  have  the  cm-pus 
of  the  fund  paid  out  to  them.  This  was  done  in 
Ex  parte  the  Trustees  of  Tid  St,  Giles's  Charity  ri7 
W.  B.  758). 

Jason  Smith,  for  the  company,  referred  to  Be 
Reaston's  Estate  (26  L.  T.  Rep.  N.  S.  148;  L.  Rep. 
13  Eq.  564),  where  it  was  decided  that  trustees  for 
sale,  whose  cestuis  que  trust  were  under  disability, 
were  not  persons  absolutely  entitled  within  the 
meaning  of  the  Act. 

The  Vice-Chancbllor  made  the  order  for  the 
payment  out  to  the  trustees,  as  persons  absolutely 
entitled. 

Solicitors  fot  the  petitioners,  C  U.  RandaU  and 
Bon, 

Solicitor  for  the  company,  R.  flf.  Shaw. 


COUBT   OF  C0MM017  FLSA8. 

S^poited  \ij  Ethkuitotoh  Smith  and  J.  M.  Lslt,  Esqn., 

£arri8ters-at-Lafr. 


April  22  and  23, 1874. 

LocKwooj)  V.  Wilson  and  another. 

Landlord  and  tenant — Lease — Covenant  to  pay  rent 
vriihout  any  deduction  except  landlord's  property 
tax— Covenant  to  poAf  all  taxes,  rates,  assesments, 
or  charges  whaisoever — Tithe  rentcharge — 6  Sr  7 
Will  4.  c.  71,  s.  80. 
A  lease  contained  -a  covenant  thai  the  lessee  would 
pay  the  rent  reserved  withotU  any  deductions  in 
respect  of  any  taxes,  rates,  assessments,  or  charges 
whaisoever,    the    landlord's   property    tax    only 
excepted. 
Edd,  that  he  was  not  entitled  to  deduct  the  amount 
of  a  tithe  rentcharge  paid  hy  him  from  the  rent 
payable  to  the  lessor,  for  tJiat  word  "  charges  " 
is  wide  enough  to  include  it,  and  is  not  confined 
to  matters  ejusdem  generis  with  taxes,  rates,  and 
assessments. 
This  was  an  action  for  an  illegal  distress,  and  was 
tried  before  Keating,  J.,  at  the  sittings  at  West- 
minster during  Easter  Term,  1874,  when  a  verdict 
was  given  for  the  defendants,  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  the  verdict  for 
lum  for  11*.  hd, 

G.  E.  Kennedy  moved  accordingly. — The  plain- 
tiff was  tenant  to  the  defendants  under  a  lease 
dated  20th  July  1872,  and  having  paid  a  tithe 
rentcharge  assessed  upon  the  premises,  she  de- 
dacted   the   amount  from    the  rent  which  she 
paid  to  the    defendants,   whereupon  the  defen- 
dants distrained  for   the   amount  so   deducted. 
The  lease  contained  a  covenant  that  the  plaintiff 
would  pay  to  the  defendants  the  rent  reserved 
**  without  any  deductions  in  respect  of  any  taxes, 
ntes,  assessments,   or   charges   whatsoever,  the 
landlord's  property  tax  alone  excepted;"  and  there 
was  a  furtiier  covenant  that  he  would  pay  '*  as 
well  the  land  tax  (if  any)  as   also   the  sewers 
nte,  and  aU.  rates,  taxes,  and  assessments,  Parlia- 
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mentary,  parochial,  or  otherwise,  now  charged,  or 
hereafter  to  be  charged  upon  the  said  premises,  or 
any  part  thereof,  landlord's  property  tax  only  ex- 
cepted." The  Act  6  &  7  Will.  4,  c.  71,  s.  80, 
entitles  the  plaintiff  here,  in  the  absence  of  any 
express  stipulation,  to  deduct  the  tithe  rent- 
charge  from  the  rent  payable  to  the  defendants. 
The  section  enacts  that  ''every  tenant  or  occu- 
pier who  shall  occupy  any  lands  by  any  lease  or 
agreement  made  subsequently  to  such  commuta- 
tion, and  who  shall  pay  any  such  rentcharge,  shall 
be  entitled  to  deduct  the  amount  thereof  m)m  the 
rent  payable  by  him  to  his  landlord,  and  shall  be 
allowed  the  same  in  account  with  the  said  land- 
lord." Here  there  is  no  express  stipulation ,  for  the 
word  "  charges  "  is  not  such.  Charges,  in  this  cove- 
nant, must  clearly  be  ejusdem  generis  with  taxes, 
and  assessments,  and  the  cases  show  that  tithe 
rentcharge  is  not  included  under  these  terms.  In 
Jeffery  v.  Noale  (24  L.  T.  Rep.  N.  S.  362 ;  L.  Rep. 
6  C  P.  240)  there  was  a  covenant  to  pay  "  all 
taxes  and  assessments  whatsoever,"  and  the  rent 
was  to  be  paid  **  without  any  deduction  or  abate- 
ment, on  any  account  whatsoever,  except  in  re- 
spect of  the  level  tax,  property  tax,  and  land  tax," 
and  it  was  there  held  that  the  tithe  rent-charge 
was  not  payable  by  the  tenant.  So,  also,  in 
Tidswell  v.  Whitworth  (15  L.  T.  Rep.  N.  S.  674; 
36  L.  J.  103,  C.  P.)  the  words  "  all  taxes,  rates, 
assessments,  and  impositions,"  were  held  not  to 
include  tithe  rent-charge;  and  here  the  words 
are  similar  with  the  variation  of  "  charge "  for 
"imposition,"  which  cannot  be  a  wider  term. 
[Bbett,  J.  —  Can  you  suggest  anything  that 
"  charge  "  would  include  if  this  is  not  within  it  P] 
In  Parish  v.  Sleeman  (1  L.  T.  Rep.  N.S.24;  29 
L.  J.  96,  Ch.)  it  is  true  that  Campbell,  L.  C,  held 
that  tithe  rentcharge  was  included  under  the 
word  "  outgoings,"  but  that  is  the  only  case, 
apparently,  where,  without  the  express  words 
being  used,  the  tenant's  right  to  deduct  it  from 
his  rent  under  the  statute  has  been  questioned. 

Lord  CoLBBiDOB,  C.J. — The  court  will  consult 
Keating,  J.  who  tried  the  case,  and  consider 
their  judgment. 

Cur,  adv.  vuli. 

April  23. — Lord  Colekidge,  C.J. — ^This  was  a 
nuestion  upon  a  lease  as  to  who  was  to  pay 
tne  tithe  rentcharge  assessed  upon  the  premises 
demised.  The  expression  of  the  documents  is 
clear :  "  Without  any  deductions  in  respect  of 
any  taxes,  rates,  assessments,  or  charges  what- 
soever, the  landlord's  property  tax  only  ex- 
cepted." Now  it  was  pressed  on  us  that  this 
covenant  did  not  include  tithe  rentcharge,  and 
it  was  very  ingeniously  argued  that  the  tenant 
might  deduct  from  her  rent  the  amount  paid 
by  her  in  respect  of  it,  in  accordance  with  sect. 
80  of  6  &  7  Will.  4,  c.  71.  I  think,  however, 
upon  consideration,  that  there  is  no  gpround  for 
granting  this  rule.  The  words  are  very  strong, 
**  will  pay  all  taxes,  rates,  assessments,  or  charges 
whatsoever."  The  parties  clearly  contemplated 
that  even  property  tax  would  be  payable  by  the 
tenant,  unless  excepted ;  but  besides  saying  that 
property  tax  is  to  be  the  only  deduction  made 
nrom  the  rent,  there  is  the  covenant  to  pay  all 
charges.  Now  it  has  been  contended  that 
"  charges "  here  must  be  ejusdem  generis  with 
taxes,  rates,  and  assessments,  and  authorities  to 
show  that  if  so  tithe  rentcharge  will  not  be  in- 
cluded under  those  words  which  have  been  cited. 
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But  it  is  enough  to  say  that  the  additional  word 
charges  "  is  here  inserted,  and  it  will  not  do  to 
maintain  that  tithe  rentcbai^e  is  a  well-known 
and  obyionsly  excladed  charge,  it  not  being  speci- 
ficallj  mentioned.  Bat  how  could  the  word 
"  charges "  in  the  coyenant  be  satisfied  without 
allowing  tithe  rentcharge  to  be  within  itP  I 
am  of  opinion  that  the  words  are  quite  sufficient 
to  include  it,  and  that  the  use  of  them  shows  the 
intention  to  do  so. 


Brett,  J. — I  am  of  the  same  opinion.  The 
plaintiff,  in  reply  to  the  demand  for  rent  said  no 
rent  was  due,  by  saying,  "  I  have  a  right  to  deduct 
the  tithe  rentcharge."  She  claimed  the  right  to 
pay  the  rent  subject  to  the  deduction.  But  if  we 
refer  to  the  coyenant  we  find  that  it  is  absolute  to 
pay  rent  without  any  deductions,  landlord's  pro- 
perty tax  only  excepted.  I  admire  Mr.  Kennedy's 
talent  in  arguing  the  contrary,  but  the  construc- 
tion of  the  contract  is  against  him ;  if  tithe  rent- 
charge  be  a  charge,  then  the  plaintiff  has  coye- 
irnnted  to  pay  it.  The  minuteness  of  the  expres- 
sion shows  that  what  he  wants  is  not  in  the  excep- 
tion, and  if  not,  it  is  in  the  principal  clause,  and 
the  tenant  must  pay  this  charge. 

DsmcAN,  J. — I  am  of  the  same  opinion.  Looking 
at  the  agreement,  it  is  clear  that  tithe  rentcharge  is 
not  to  be  deducted  from  the  rent,  for  the  mention 
of  the  express  exception  excludes  any  other ;  tithe 
rent-charge  is  not  excepted,  therefore  it  is  excluded 
from  that  portion  of  the  agreement.  But  more 
than  that,  it  is  included  in  the  other  portion  under 
the  word  "  charges."  Rvle  refused. 

Attorneys  for  plaintiff,  Wehh,  Stock,  and  Burt. 


Fridwy,  Ma/y  22, 1874!. 

Apflebes  v.  Pebcy. 

Ferodoui  dog — Evidence  of  scienter — Knowledge 

of  servant 
If  the  owner  of  a  dog  permit  it  to  run  about  his 
business  premises  and  into  the  street  near  his 
shop  durvng  his  absence,  and  his  servants,  ordi" 
narily  serving  in  his  shop,  are  informed  of  the 
dog*s  ferocity,  the  fact  of  their  hnowledae  is  evi- 
dence sufficient  to  be  left  to  the  jury  of  the  master* s 
hnowledge.  Per  Lord  Coleridge,  CJ.  and  Keating, 
J, ;  Brett,  J.  dissentiente. 
This  was  an  action  tried  before  Honyman,  J.,  and 
the  declaration  stated  that  the  defendant  kept  a 
ferocious  dog,  which  was  in  the  habit  of  biting 
people,  as  the  defendant  well  knew,  and  that  the 
plaintiff  was  bitten  by  it.    The  defendant  pleaded 
not  guilty ;  and  the  learned  judge,  at  the  close  of 
the  eyidence  giyen  in  support  of  the  plaintiff's 
case,  directed  a  nonsuit  on  the  ground  that  there 
was  no  sufficient  eyidence  of  the  scienter  to  be 
left  to  the  jniy. 

The  defendant  was  a  publican,  and  the  eyidence 
showed  that  about  three  weeks  before  the  injury 
to  the  plaintiff,  a  man  called  King  was  passing  by 
the  defendant's  premises  when  a  large  black  and 
white  dog  flew  at  him  and  bit  him.  He  at  once 
went  into  the  public  house  to  the  bar,  and  said  to 
one  of  two  men  who  were  behind  the  coanter 
serying:  "Is  that  your  dogP"  He  replied, 
"  Why  P  "  King  said,  "  Because  he  flew  at  me." 
The  man  then  went  through  a  door,  and  a  woman 
came  out  and  said,  "  The  master  is  nob  at  home ; 
will  you  call  again  to-morrow."  Then,  on  Friday, 
llth  Aprils  a  man  called  Hunter  was  passing. 


when  the  same  do^,  without  any  proyocation,  ran 
at  him  and  seized  him  by  the  trousers.  He  made 
no  complaint  then,  but  the  following  morning 
went  into  the  bar,  where  were  two  men  serying 
behind  the  counter,  and  while  he  was  drinkiiig 
the  dog  flew  at  him  again,  and  he  kicked  it  off, 
and  said  to  the  men :  "  I  wonder  you  allow  such 
a  ferocious  animal  to  run  about,  for  yesterday  he 
attempted  to  bite  me."  Then  the  dog  ran,  or 
was  called,  through  into  the  back  yard,  and  wajs 
heard  to  howl  when  the  man  "  growled  "  at  it. 

In  the  eyening  of  the  same  day  the  plaintiff  was 
passing  by  when  the  dog  flew  at  him  and  bit  him 
m  the  arm. 

A  rule  nisi  was  obtained  for  a  new  trial,  against 
which 

Murphy,  Q.C.,  showed  cause. — The  nonsuit  was 
right,  oecause  there  was  no  eyidence  that  the  de- 
fendant knew  anything  about  the  dog  being 
fierce.  The  eyidence  showed  that  the  defendant 
was  not  constantly  at  his  house,  though  frequently 
there,  and  it  was  sought  to  fix  him  with  know- 
ledge, because  the  day  before  Hunter  had  been 
attacked,  and  had  gone  into  the  bar  and  oom« 
plained.  This  complaint,  howeyer,  was  only 
made  on  the  morning  of  the  day  on  which  the 
plaintiff  was  bitten,  and  was  made  not  to  the 
defendant,  but  to  two  men  in  the  bar,  as  to  whose 
position  there  was  no  definite  eyidence.  Then  the 
other  man  King  made  his  complaint  three  weeks 
preyiously  to  men  in  the  bar  confessedly  not  the 
defendant.  That  is  the  whole  of  the  eyidence  as 
to  the  scienter.  It  clearly  does  not  affect  the  de- 
fendant himself,  and  as  clearly  it  is  submitted 
does  not  affect  any  agent  of  his  or  person  who  had 
the  management  of  the  dog.  The  cases  with  refer- 
ence to  the  matteir  are,  fimt,  Stiles  y.  The  Goflrdiff 
Steam  Navigaiion  Company  (10  L.  T.  Bep.  N.  S. 
844. ;  33  L.  J.  310,  Q.  B.),  where  the  dog,  which  bit 
the  plaintiff,  had  preyiously  within  the  knowledge 
of  some  of  the  defendants'  servants,  bitten  another 
person ;  but  it  was  held  that  as  those  seryants  had 
no  control  oyer  the  affairs  of  the  corporation  or 
oyer  the  dog,  there  was  no  eyidenoe  of  the 
scienter,  and  that  the  action  was  not  maintain- 
able. The  judgments  show  that  to  affect  the 
defendants  with  knowledge,  the  seryant  must 
haye  been  in  the  position  of  manager,  or  at  any 
rate  must  haye  had  control  of  the  yard.  Then  in 
Qladman  y.  Johnson  (15  L.  T.  B^p.  N.  S.  476 ; 
36  L.  J.  153,  C.  P.),  it  was  held  that  there  was 
eyidence  of  the  husband's  knowledge  of  the  dog's 
propensity  to  bite,  because  a  former  oomplaint 
had  been  made  to  his  wife,  for  the  purpose  of  its 
being  communicated  to  him ;  and  that  she  ooci^ 
sionally  attended  to  his  business,  which  was  that 
of  a  milkman.  The  ground  of  the  jad^ent  is 
that  the  wife  had  a  duty  to  communicate  the 
knowledge,  as  being  also  manager  of  the  business, 
and  that  it  was  a  fair  inference  that  she  did  so. 
[Lord  CoLEBiDOS,  G.J. — ^That  seems  against  yon, 
as  the  same  presumption  may  arise  that  the  mes- 
sage was  communicated.]  This  case  is  yery  differ* 
ent,  for  eyen  snpposinff  the  men  in  the  pubhc  hoose 
were  barmen,  they  oomd  not  be  called  managers  of 
the  defendant's  business,  nor  had  they  any  duty 
cast  upon  them  to  communicate  the  knowledge  to 
the  defendant.  Then  there  is  no  eyidenoe  as  to 
what  these  men  were ;  yet,  by  meaAs  of  interro- 
gatories, the  plaintiff  may  iJways  find  out  in  whai 
relation  the  person  who  was  told  about  the  do^f 
was  to  the  dcaendant,  and  as  he  had  not  done  so. 
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it  must  not  be  presumed  against  the  defendant 
that  knowledge  in  these  men  was  his  knowledge. 
In  Thomas  v.  Morgan  (2  G.  M.  &  B.  496)  it  was 
dearly  laid  down  that  the  fact  of  the  dog  having 
Intten  other  persons'  oattlewas  not  evidence  by 
itself  which  oould  be  left  to  the  jnry  of  the 
defendant  being  aware  of  snch  fact.  [Keating,  J., 
referred  to  Hudson  v.  Roberts  (6  Ex.  697),  where 
the  fact  of  the  defendant  knowing  that  a  bull 
would  run  at  anything  red  was  held  to  be  evidence 
of  his  knowledge  that  his  ball  was  a  dangerons 
animal.]  The  latest  case  is  Baldwin  v.  Caaella 
(26  L.  T.  Eep-  N.  S.  707 ;  L.  Rep.  7  Ex.  325),  where 
a  servant  was  especially  entmsted  with  the  control 
of  the  dog ;  and  it  was  held  that  the  knowledge  of 
such  servant  was  the  knowledge  of  the  master. 
The  ratio  decidendi  there  was  the  fact  that  the 
servant  had  been  appointed  by  the  master  to  keep 
the  dog.  GaOagher  v.  Piper  .(10  L.  T.  Rep.  N.  S. 
718;  16  C.  B.,  N.  S.,  665)  is  in  point  to  ehow  what 
constitutes  knowledge  in  the  master.  There  the 
knowledge  of  a  complaint  about  an  unsafe  scaffold 
reached  the  general  manager;  yet  the  defendants 
were  held  not  liable  for  his  negligence. 

WiUotwhby  and  Potdter  in  support  of  the  rule. — 
The  evidence  was  that  the  men  were  assisting 
behind  the  bar  when  complaint  was  made  to  them. 
It  is  conceded  that  it  is  not  necessary  to  give  no- 
tice to  the  master ;  and  on  the  authority  of  Glad- 
man  V.  Johnson  (ubi  sup,),  it  is  enough  to  give  it 
to  a  person  who  seems  to  have  authority,  or,  as 
Willes,  J.,  puts  it,  in  that  case  to  the  wife,  because 
she  assisted  her  husband  in  the  business.  Hony- 
man,  J.,  seemed  to  think  that  the  person  informed 
moet  be  some  one  specially  deputed  to  take  charge 
of  the  dog ;  but  it  is  submitted  that  this  is  not  so. 
Here,  however,  the  men  actually  witnessed  one 
Attack,  and  they  acted  so  as  to  order  the  dog  away, 
and  he  obeyed  them.  It  was  their  duty  to  tell 
their  master,  because  the  acts  of  the  dog  were 
dearly  detrimental  to  the  business  over  which  the 
master  had  placed  them,  and  the  law  presumes  that 
they  did  their  duty.  But  in  addition  to  this, 
on  the  occasion  of  King  complaining,  the  men 
summoned  some  one  from  an  inner  room,  who 
evidently  had  been  informed  of  tlie  complaint, 
because  she  asked  King  to  call  to-morrow,  when 
the  master  would  be  in.  Sh3,  at  any  rate,  was  in 
control  of  the  premises  and  business  sufficiently 
to  bring  her  within  the  case  of  Gladman  v.  Johnson 
(ubisup.y  The  fact  of  the  dog  being  about  the 
premises  of  the  defendant,  and  that  it  was  sent 
mto  the  back  yard,  is  (^uite  enough  to  fix  him 
with  liability  as  harbouring  it :  (M*Kone  v.  Wood, 
5C.&P.  1.) 

The  court  being  divided  in  opinion,  the  following 
judgments  were  delivered : 

Bbbtt,  J. — I  am  of  opinion  that  this  rule  should 
be  discharged.  The  question  is.  Was  there  any 
evidence  of  the  liability  of  the  defendant  P  The 
action  was  against  him  for  knowingly  keeping  a 
dog  of  ferocious  habits,  and  it  was  proved  that 
the  dog  bit  the  plaintiff.  Under  peculiar  cir- 
cumstances the  knowledge  of  the  defendant 
himself  is  not  necessary  to  be  proved,  and  the 
knowledge  of  a  person  who  has  the  sole 
control  of  the  defendant's  business,  or  of  the  dog, 
is  sufficient.  It  is  argued  here  that  there  was 
evidence  of  the  habitual  ferocity  of  the  dog,  and  I 
think  there  was ;  and  that  evidence  of  attacks  on 
other  people  was  properly  admitted  to  show  that 
the  dog  was  not  ferocious  only  upon  this  occasion. 


There  has  always  been  a  distinction  drawn  between 
animals  that  are  by  nature  and  habit  fierce,  and 
those  that  are  not  generally  or  necessarily  so ;  and 
if  a  man  keep  one  of  tne  former  class,  then 
although  no  particular  knowledge  be  brought 
home  to  him  of  previous  manifestations  of  ferocity 
in  that  particular  animal,  he  is  liable  for  any 
injury  which  may  be  caused  by  its  savage  disposi- 
tion ;  but  if  he  have  an  animal  of  the  latter  class, 
then  it  is  otherwise,  and  he  must  either  actually 
or  constructively  have  notice  that  ferocity  has  been 
displayed,  to  make  him  liable  for  any  injury  caused 
by  it.  Now,  here  it  has  been  argued  that  the  dog 
was  under  the  control  of  persons  who  were  man- 
agers on  behalf  of  the  master.  The  evidence  is 
that  on  two  former  occasions  the  dog  had  bitten 
people.  This  had  been  done  once  certainly  in  the 
presence  of  two  persons  who  served  at  the  public 
house  of  the  defendant  and  were  behind  the  bar, 
and  the  other  attacks  bad  been  reported  to 
either  the  same  persons  or  others,  as  to  whose 
appearance  and  position  the  evidence  was  similar. 
That  is  the  whole  of  the  evidence  in  respect  to 
them,  and  they  may  have  been  barmen  or  potboys. 
But  what  evidence  is  that  of  their  knowledge  of  a 
publican's  business  P  A  barman  has  no  other  duty 
than  to  draw  beer  for  his  master's  customers,  and 
deliver  it  to  them,  and  receive  a  price  for  it  which 
has  been  fixed  by  the  master,  and  over  which  he 
exercises  no  discretion  or  control.  This  is  no  more 
management  of  a  business  than  is  the  action  of  a 
linendraper's  apprentice  who  is  ministerially  em- 
ployed in  measuring  goods  for  the  customers  who 
come  into  the  shop.  A  publican's  business 
requires  a  knowledge  of  buying  as  well  as  selling, 
an  aoquaintance  with  the  qualities  and  values  of 
liquors,  demands  the  exercise  of  judgment  and 
discretion  as  to  when  the  articles  are  fit  for  con- 
sumption, what  cask  is  to  be  tapped,  and  so  forth ; 
but  none  of  these  matters,  which  are  the  essentials 
of  the  business,  does  the  barman  decide,  and  he 
cannot  therefore  be  called,  with  any  propriety,  the 
manager.  Managers  of  a  principal's  business,  who 
have  been  held  to  be  so,  in  such  sense  that  their 
knowledge  ivould  be  that  of  the  master,  are  those 
who  have  a  real  control  over  it  in  his  absence 
or  by  his  having  deputed  them.  In  Stiles  v. 
The  Cardiff  Steam  Navigation  Company  (ubi  sup.), 
the  Chief  Justice  expressly  says  that  knowledge 
of  the  dog's  vicious  qualities  brought  home  to  the 
porters  and  persons  of  that  sort,  servants  em- 
ployed by  the  defendants  about  the  place,  would 
not  do ;  but  that  if  brought  home  to  the  manager 
of  the  yard,  who  had  the  deputed  authority  of  the 
master,  who  could  give  orders,  and  say  whether 
the  dog  was  to  be  chained  up  or  not,  it  would  do. 
Taking  that  as  our  rule,  these  men  here  had  no 
control  over  the  dog,  and  no  deputed  authority  of 
the  defendant  in  respect  of  the  business  generally 
or  of  the  dog  in  particular  so  far  as  appears.  Then 
in  the  case  of  Baldwin  v.  Casella  (ubi  sup.),  the 
court  went  a  step  fusther  in  fixing  the  liability  of 
the  master.  But  it  is  to  be  noticed  that  there 
the  dog  lived  not  in  the  house,  but  in  a  mews, 
and  the  defendant  did  not  personally  often  see  it 
at  all.  The  judges  there  held  the  defendant  liable, 
but  all  of  them  went  upon  the  ground  that  the 
dog  was  left  in  the  special  control  of  the  coach- 
man, so  that  his  knowledge  as  the  deputed  care- 
taker was  sufficient.  There,  again,  it  is  stated  in 
terms  that  knowledge  of  an  ordinary  servant  will 
not  do,  and  that  is  perfectly  intelligible  viewed  in 
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conneotion  with  the  case,  for  the  master  had  put 
his  authority  in  another  person's  hands.  But  if 
we  are  to  act  here  according  to  our  ordinary 
knowledge  of  business  relations,  we  cannot  say 
that  these  barmen  had  control  over  the  business 
or  over  the  dog,  so  as  to  bring  them  within  these 
cases ;  and  I  know  of  no  authority  that  the  know 
ledge  of  any  one  else  not  occupying  such  positions 
would  be  sufficient.  Then,  it  is  said,  that  assuming 
that  knowledge  must  be  brought  home  to  the 
master,  here  there  was  evidence  that  it  reached 
him,  because  the  fact  having  been  told  to  the 
men  spoken  of,  it  was  their  dutv  to  tell,  and  it 
must  be  assumed  that  they  did  tell.  But  I  know 
of  no  duty  either  in  law  or  fact  upon  a  barman 
to  tell  his  master,  when  anybody  may  chance  to 
say  to  him  that  a  dog  over  which  for  this  pur- 
pose it  must  be  assumed  that  he  has  no  control, 
IS  ferocious.  But  it  is  argued  that  Qladman  v. 
Johnson  (uhi  sup,)  is  an  authority  that  if  anyone 
leaves  a  message  with  a  person  acting  in  the 
master's  business,  it  is  to  oe  assumed  that  the 
message  is  given  to  the  master.  If  that  case 
decided  that  ever^  servant  has  such  a  duty,  and 
that  the  presumption  is  always  that  he  fulfils  it, 
then  it  governs  us  here ;  but  if  that  be  the  deci- 
sion, if  the  case  does  do  that,  how  far  does  it  go  P 
A  consideration  of  what  this  rule  would  include 
may  help  us  to  see  whether  such  a  proposition 
has  really  ever  been  established.  Take  a  mer- 
chant's office — a  message  may  be  left  with  any 
clerk,  porter,  or  person  employed  to  sweep  out 
the  rooms,  and  is  it  to  be  assumed  against  the 
merchant  that  the  message  necessarily  reaches 
him,  and  is  he  to  be  affected  with  knov^ledge  in 
such  a  manner  P  It  would  be  wholly  destructive 
of  all  recognised  principles  of  carrying  on  a  mer- 
cantile business,  were  it  so ;  but  the  truth  is,  that 
no  such  rule  as  has  been  contended  for  ever  has 
been  laid  down  before,  and  it  cannot  be  the  rule 
to  be  derived  from  Gladman  v.  Johnson  (uhi  sup.). 
If  that  be  the  rule,  then,  upon  the  facts,  I  cannot 
distinguish  this  case  from  Gallagher  v.  Piper  {uhi 
sup,),  for  if  it  is  to  be  assumed  that  because  a  fact 
was  known  to  the  foreman,  and  it  was  his  duty  to 
tell,  he  did  tell,  then  that  case  was  wrongly  decided, 
for  the  master  was  affected  with  knowledge; 
and,  that  being  so,  there  is  no  opportunity  for  the 
doctrine  in  respect  of  fellow- servants'  negligence 
to  be  applied,  because  if  this  alleged  rule  be  right, 
the  master  himself  knew  of  the  unsafe  condition 
of  the  scaffold.  Gladman  v.  Johnson,  {uhi  suv.), 
does  hold  that  if  a  person  be  managing  or  carrying 
on  the  business  of  the  defendant,  and  so  have  au- 
thority to  receive  a  message  of  this  kind  as  being 
in  the  course  of  the  business,  then  the  defendant 
is  affected  with  knowledge  in  case  of  a  message 
being  so  given  to  such  a  person.  It  is  true  that  if 
solitary  expressions  here  and  there  be  picked  out, 
it  might  almost  be  colourably  contended  that  it 
went  further  in  the  direction  of  facilitating  proof 
of  the  scienter  than  this :  but  if  the  case  be  ex- 
amined the  judges  base  their  decisions  carefully  on 
the  ground  that  the  person  to  whom  complaint 
was  made,  was  not  only  the  wife,  but  was  the 
manager  of  that  part  of  the  defendant's  business 
which  was  transacted  where  the  dog  was  kept,  and 
so  the  case  carries  the  rule  of  law  no  further  than 
Stiles  V.  2%e  Cardiff  Steam  Navigation  Company 
(ubi  sup,).  As  I  have  said,  if  the  rule  be  other- 
wise, it  uproots  everything  and  every  dealing  in 
connection  with  business  transactions,  and  it  prac- 


tically strikes  out  the  scienter  altogether  in  actions 
of  this  kind,  by  saying  that  the  knowledge  of  the 
servant,  irrespective  of  his  position  or  duties^  is 
the  knowledge  of  the  master.  For  these  reasons, 
therefore,  I  have  a  strong  opinion  that  there  was 
here  no  evidence  of  the  scienter  to  be  left  to  the 
jury,  that  the  nonsuit  was  right,  and  that  this  rale 
ought  to  be  discharged. 

Kbatino,  J. — I  think  that  this  rule  should  be 
made  absolute.  The  question  is,  whether  there  was 
any  evidence  of  the  soieuter  to  go  to  the  jary, 
which  it  is  undoubtedly  necessary  there  must  be 
to  sustain  an  action  of  this  nature,  which  being 
against  the  defendant  tor  keeping  a  ferocious  dog, 
requires  proof  of  kn  jwledge  in  him  of  the  animal's 
previous  display  of  vicious  propensities.  The 
ferocity  of  the  dog  cannot  be  disputed  upon  the 
facts:  the  attack  on  the  plaintiff  showed  the 
utmost  ferocity,  and  not  long  before,  it  being 
kept  apparently  near  the  defendant's  shop,  at- 
tacked a  passer  by  who  went  into  the  shop  to 
complain,  and  found  there  not  the  defendant  but 
persons  who  were  at  the  time  managing  his  busi- 
ness. I  agree  with  my  brother  Brett,  that  if 
notice  must  be  given  to  him  personally  or  to  a 
person  who  in  the  mercantile  sense  was  his  man- 
ager, then  notice  was  not  here  given  to  the  defen* 
dant  nor  to  his  manager  in  such  a  sense.  But  it 
was  given  to  persons  who  were  left  in  charge  of 
the  business  to  sell  beer,  which  was  the  defen- 
dant's trade.  On  two  other  occasions  the  dog 
flew  at  a  man  without  provocation,  once  outside, 
and  once  actually  inside  the  shop,  and  information 
of  its  having  done  so  was  given  in  respect  of  both 
occasions  to  persons  similarly  placed.  Was  this 
evidence  to  go  to  the  jury  that  the  conduct  of  the 
dog  was  within  the  knowledge  of  the  defendant  P 
I  think  it  was  ;  and  it  was  evidence  stronger  than 
that  in  Gladman  v.  Johnson  {uhi  sup,),  which  the 
court  held  to  be  enough.  What  were  the  facts 
there  P  The  defendant  was  a  corndealer  and  milk- 
man, and  his  wife  occasionally  assisted  him  in  his 
business.  Four  years  before  on  one  single  occa- 
sion a  boy  had  been  bitten  by  the  dog,  and  his 
relative  had  told  the  wife  of  it ;  that  was  the  whole 
of  the  evidence,  and  it  was  held  by  the  court  to  be 
enough  to  go  to  the  jury  in  support  of  the  scienter. 
First  let  us  see,  was  the  wife  there  manager  in  the 
sense  given  by  my  brother  Brett  to  that  term  P 
I  think  she  was  no  more  so  than  these  barmen ; 
she  did  not  buy  cows  or  sell  them,  or  so  far  as  we 
know  charge  any  different  price  for  milk  than  her 
husband  had  fixed,  upon  her  own  responsibility ; 
and  so  she  was  no  more  manager  than  the  barmen. 
It  was  asked  by  Mr.  Murphy  in  what  capacity 
could  these  notices  be  taken  to  affect  the  defen- 
dant. In  answering  that  I  would  rather  take  the 
words  of  Willes,  J.,  than  substitute  any  of  my 
own ;  all  the  judges  agree  that  the  wife  was  not 
manager  in  the  commercial  sense,  and  he  says : 
"  At  the  trial  I  probably  might  have  taken  the 
same  course  whicn  my  brother  Montague  Smith 
adopted,  for  four  years  had  elapsed  since  the  dog 
had  attacked  Mrs.  Gibson's  nephew,  and  the  evi- 
dence of  the  scienter  was  certainly  slight ;  but  in 
doing  so,  I  should  have  been  forming  a  judgment 
upon  the  facts,  and  not  on  the  law  with  which 
we  have  now  to  deal.  There  was  evidence 
that  a  boy's  aunt  had  called  at  the  house,  and  had 
seen  there  the  defendant's  wife,  who  attended  to 
the  business  occasionally,  and  to  whom,  in  the 
absence  of  the  husband,  the  aunt  communicated 
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what  had  occurred;  and  sbe  did  so  in  a  form 
which  showed  that  it  was  not  meant  for  the  wife 
penonally,  bat  as  a  message  to  be  given  to  her 
hitshand.  Under  these  circumstances  it  was  the 
daty  of  the  wife  to  communicate  such  message  to 
her  husband."  Why  was  it  her  duty  P  Not,  as 
my  brother  Brett  would  say,  because  she  was 
manager  as  in  a  great  commercial  transaction ; 
not  a  word  to  that  effect.  '*I  think  she  had 
authority  to  receive  it."  The  only  ground  could 
be  that  she  was  left  with  the  business  and  the  dog 
was  there  on  or  about  the  premises.  **  It  is  not 
too  much  for  us  to  conclude,  as  a  matter  of  fact, 
that  she  probably  did  communicate  it  to  her  hus- 
band." If  it  was  not  too  much  there,  it  seems  to 
me,  a  fortiori,  that  it  is  not  too  much  here  to  assume 
that  the  fact  was  so  communicated  to  the  defen- 
dant by  the  persons  who  not  only  were  told  of  at, 
bat  actually  saw  it.  The  Lora  Chief  Justice 
(Bovill)  also  dismisses  the  idea  of  the  wife  being  a 
general  agent,  for  he  says,  "  Here  it  appears  that 
the  wife  attended  to  the  milk  business,  which  was 
carried  on  upon  the  premises  where  the  dog  was 
kept,  and  that  a  formal  complaint  was  made  to  the 
wife  when  on  the  premises,  and  for  the  purpose  of 
bemg  communicated  to  her  husband."  it  appears 
to  me,  therefore,  that  without  overruling  that  case 
wecoald  not  do  otherwise  here  than  make  this 
role  absolute ;  and  I  am  not  disposed  to  overrule 
it,  for  it  is  in  my  opinion  decided  in  accordance 
with  good  law  and  good  sense. 

Lord  CoLEBiDOE,  C.J.  —  Several  things  were 
necessary  to  be  proved  to  support  this  action.  The 
injury  to  the  plaintiff ;  then  that  it  was  not  the 
fint  injury  that  the  dog  had  inflicted  ;  then  that 
knowledge  of  the  former  injuries  had  been  brought 
home  to  the  defendant.  It  is  not  a  question  here 
as  to  the  weight  of  evidence,  but  we  have  only  to 
consider  if  there  was  any  evidence  which  ought  to 
have  been  left  to  the  jury  on  all  of  these  points. 
Now  it  cannot  be  disputed  that  the  animal  was 
ferocious,  for  there  were  three  attacks  proved  by 
it  upon  other  persons  prior  in  date  to  that  upon  the 
plaintiff*.  The  question  really  remaining  for  con- 
sideration is  whether  there  was  evidence  that  the 
facts  of  the  earlier  attacks  were  made  known  in  the 
sense  that  the  law  requires,  to  the  defendant.  The 
way  in  which  the  defendant  is  sought  to  be  affected  is 
through  persons  in  his  employ.  It  is  not  pretended 
that  personal  information  was  given  to  him.  Now 
it  is  admitted  on  all  hands  that  mere  notice  to  a 
person  in  the  position  of  a  servant  won*t  do.  It 
was  stated  strongly  by  my  brother  Brett  that  such 
is  the  law,  and  it  was  not  dissented  from  by  my 
brother  Keating,  nor  is  it  by  myself.  Here  the 
evidence  was  that  one  witness  had  been  attacked 
by  the  dog  a  day  or  two  before  as  he  was  passing 
the  defendant's  premises  ;  that  he  succeeded  in 
beating  it  off,  suffered  no  damage,  and  said  nothing 
at  the  time.  Then  on  the  same  day  as  the  plaintiff 
was  injured  the  same  witness  was  again  attacked 
in  the  presence  of  two  of  the  defendant's  servants, . 
men  in  the  position  described  by  my  brother 
Keating.  I  don't  like  to  say  they  were  managing, 
but  they  were  conducting  or  administering  that 
part  of  the  business  of  the  defendant  which  was 
carried  on  there  and  consisted  of  selling  liquors 
over  the  counter.  They  were  the  only  persons 
there,  so  far  as  appears,  representing  the  publican, 
snd  the  only  persons  connected  with  the  dog.  To 
these  men  the  witness  said  *'  I  wonder  you  allow 
<nch  a  ferocious  animal  to  run  about,  for  yesterday 


he  attempted  to  bite  me."    That,  therefore,  was 
one  communication.    Another  fact  was  that  three 
weeks  before  a  witness.  King,  had  been  attacked, 
and  he  went  into  the  bar  and  said  to  the  same  two 
men,  or  others  just  like  them,  "Is  that  your  dog?" 
One  of  them  said  "Why?"  King  replied, "  Because 
he  flew  at  me."    The  man  addressed  then  went  to 
an  inner  door  for  a  barmaid,  who  came  out  and 
said  to  King,  "  The  master  is  not  at  home,  will 
you  call  again  when  he  is  ?"    Now  it  is  said  that 
those  communications  so  made  to  persons  in  the 
position  in  which  those  were,  were  sufficient  to 
fix  the  defendant  with  knowledge,  or  at  any  rate 
were  evidence  to  be  submitted  to  a  jury  that  he 
had  legal  knowledge  of  the  complaints  about  the 
dog.    I  think  they  are.    The  matter  may  be  put 
in  either  of  two  ways.    First,  there  was  evidence 
that  these  persons  were  in  the  position  of  managers 
for  the  defendant  in  the  sense  in  which  the  court 
thought  the  wife  stood  in  respect  of  authority  to 
receive  a  message,  and  duty  to  communicate  it  in 
Qladman  v.  Johnson  (ubi  ^eip.),  they  were  persons 
intrusted  with  the  administration  of  part  of  the 
business.    In  the  course  of  that  business  a  notice 
was  given  to  them  of  the  vicious  nature  of  the  dog 
which  was  about  the  premises,   and   notice  to 
persons  in  that  relation  is  upon  principle  and 
authority    evidence    for    the    jury    as    to    the 
master's  knowledge.    It  may  also  be  put  on  the 
ground  which  would  bring  it  within  the  cases  of 
Stilee  V.  The  Cardiff  Steam  Navigation  Compariy 
and  Baldwin  v.  Uasella  {uhi  8up.),  both  which 
cases  proceeded  on  the  principle  that  where  a 
portion  of  a  business  is  deputed  to  others,  any- 
thing happening  in  connection  with  that  part  is 
notice  to  them  and  to  the  master  through  them. 
Crompton,  J.  said :  "  I  had  some  doubt  whether 
the  knowledge  must  not  be  brought  home  to  some 
person  who  kept  and  had  care  of  the  dog,  and  had 
power  to  put  an  end  to  the  keeping  of  it ;  but 
perhaps  it  would  be  enough  if  he  had  the  care  of 
the  dog."    And  Blackburn,  J.   said:  "The  real 
difficulty  still  remains  whether  they  were  persons 
who  had«onfrol  of  the  yard,  or  of  the  dog,  or  of  the 
business,  so  as  to  be  proper  persons  to  receive 
notice    for   the    company."     So    in    Baldwin  v. 
Casella  (ubi  sup.)  the  master  was  held  responsible, 
because  he  deputed  the  coachman  to  take  care  ot' 
the  dog.     So  on  that  view,  the  one  taken  in  those 
two  cases,  it  may  be  said  that  here  there  was 
evidence  for  the  jury.    But  if  Gladman  v.  Johnsoti 
{uhi  ewp.)  has  been  rightly  decided,  it  seems  impos- 
sible, for  the  reasons  given  by  my  brother  Keating, 
without  overruling  it,  not  to  make  this  rule  abso- 
lute.   I  do  not  think  that  that  case  means  to  upset 
all  the  previous  course  of  decisions,  but  the  judg- 
ments affirm  that  in  each  case  there  is  a  question 
of  degree  and  circumstances,  as  Willes  and  M. 
Smith,  JJ.  say.    The  latter  expressly  says  at  the 
conclusion  of  his  judgment,  "  It  may  be  supposed 
that  the  wife  did  communicate  the  message  to  her 
husband,  from  the  fact  that  they  were  not  only 
living  together  in  the  same  house,  but  that  she 
was  assisting  him  in  the  management  of  the  busi- 
ness."   Now  if  that  was  the  conclusion  arrived  at 
in  that  case,  and  on  those  facts,  it  was  here  a 
matter  which  the  jury  ought  to  have  been  asked, 
if  the  persons  to  whom  complaint  was  made  were 
in  the  position  of  persons  assisting  in  the  manage- 
ment of  the  business,  and  whether  they  would  tell 
the    defendant.     All    the    ingredients    are    here 
present  necessary  to  make  them  so ;  they  were  in 
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the  bar  for  the  purposes  of  the  basiness,  and  the 
dog*s  habitat  was  the  bar.  This  would  render  it 
their  duty  to  tell,  and  so  there  was  evidence  upon 
which  to  ask  the  jury  if  their  knowledge  had  been 
communicated  to  the  defendant.  For  these  reasons 
I  think  the  rule  mast  be  made  absolute. 

Attorney  for  plaintiff,  John  Long, 
Attorney  for  defendant,  Fitch, 


Thursday,  May  28,  1874. 

Pope  (app.)  v,  Teable  (resp.). 

AdAdieraiion  of  Food  Act  (35  ^36  Vict,  c.  74,  b.  3)— 
"  Decla/re  such  admixture  " — Duty  of  sell&r  under 
sect.  3. 
A  grocer  sold  mustard,  saying,  "I  do  not  sell  this 
as  pure  mustard,**  and  the  label  on  the  packet, 
to  which  he  also  drew  attention,  said,  "  Not  sold 
as  pure  mustard."    On  an  infonnation  preferred 
against  him  for  not  complying  with  sect.  3  of 
35  §r  36  Vict,  c,  24,  it  was  held  tliat  he  had  de- 
clared stLch  admixtv/re  to  the  purchaser  thereof 
before  delivering  the  same  within  the  intent  and 
meaning  of  thai  section,  and  that  the  justices 
rightly  dismissed  tlie  summons.     The  requirement 
to  "  declare  such  admixture  **  is  satisfied  by  a 
declaration  of  the  fact,  and  does  not  necessitate  a 
statement  by  the  seller  of  the  naiure  or  proportion 
of  the  ingredients. 
This  was  a  case  stated  by  justices  under  20  &  21 
Vict.  c.  43,  s.  2,  for  the  opinion  of  the  court.    An 
information  was  preferred  before  them  against  the 
respondent  for  selling  mustard  which  he  knew  to 
be  adulterated,  contrary  to  the  provisions  of  sect, 
i^  of  35  &  36  Vict.  c.  74.    That  section  is  as  follows: 
**  Any  person  who  shall  sell  any  article  of  food  or 
drink,  or  any  drug,  knowing  the  same  to  have 
been  mixed  with  any  other  substance,  with  intent 
-fraudulently  to  increase  its  weightor  bulk, and  who 
shall  not  declare  such  admixture  to  any  purchaser 
thereof  before  delivering  the  same,  and  no  other, 
shall  be  deemed  to  have  sold  an  adulterated  article 
of  food  or  drink  or  drug,  as  the  case  may  be,  under 
this  Act."    The  appellant  was  an   inspector  of 
weights  and  measures,  and  he  went  to  the  respon- 
dent's shop  and  asked  for  some  mustard.    The 
respondent,  a  grocer,  produced  a  packet  of  Col- 
man's  mustard,  and  said,  '*!  do  not  sell  this  as 
pure  mustard,"  and  at  the  same  time  he  pointed 
to  the  label  on  the  packet,  which  was  "  warranted 
tVee  from  injurious  admixture,  but  not  sold  as 
pure  mustard."    The  mustard  when  analysed  was 
found  to  consist  of    a  mixture  of   wheat  flour, 
turmeric  and    mustard,  but  none  of    these  in- 
gredients were  injurious  to  health.    The  respon- 
dent at  the  time  of  the  sale,  in  reply  to  the  ap- 
pellant's question,  said  that  he  did  not  know  what 
the  ingredients  were.    The  question  for  the  court 
was  whether  it  was  necessary  for  the  respondent 
to  do  more  than  declare  the  fact  of   the  mustard 
not  being  pure,  or  whether  he  ought  also  to  have 
declared  the  nature  of  the  admixture,  the  quantity 
and  quality  of  the  ingredients. 

The  justices  dismissed  the  summons,  thinking 
that  the  respondent  had  done  all  that  was  required 
bv  the  Act. 

Merewether  for  the  appellant. — ^What  is  the 
meaning  of  the  expression  "  declare  such  admix- 
ture "?  It  is  in  itself  ambiguous,  and  if  standing 
alone  might  mean  either  the  fact  of  admixture  some 
kind,  or  a  description  of  Uie  materials  admixed ;  but 


the  words  following  ''and  no  other"  show  the  mea&* 
ing  to  be  that  the  seller  mu'^t  tell  truthfully  what 
the  admixture  is.  If  this  be  not  so,  how  dooa 
sect.  3  create  a  separate  offence  from  sect.  2  P  A 
person  who  sells  and  does  not  declare  the  admix- 
ture in  this  sense  sells  an  adulterated  article  as 
unadulterated,  and  so  comes  within  sect.  2.  If  all 
that  is  required  of  him  is  not  to  conceal  the  fact  of 
adulteration,  he  is  already  provided  for  in  sect.  2, 
and  he  may  be  convicted  m  the  penalties.  And 
sect.  2  is  even  wider,  for  the  question  of  knowledge 
does  not  enter,  and  the  seller  is  liable  whether  he 
knows  the  fact  or  not.  Sect.  3,  therefore,  which 
presupposes  knowledge  of  the  fact,  requires  a 
more  accurate  knowledge  and  statement  of  the 
materials.  The  judgment  of  Blackburn,  J.,  in 
Fiiz  Patrick  v.  Kelly  (28  L.  T.  Rep.  568 ;  L.  Eep. 
8  Q.  B.  337)  shows  that  sect  3  is  an  extension  and 
not  a  restriction  of  sect.  2.  He  says :  *'  Sect.  3  is 
very  difficult  to  understand,  but  it  is  perfectly 
clear  that  it  does  not  mean  to  relax  the  law  as 
enacted  in  sect.  2  in  favour  of  the  seller,  but  to 
add  another  offence  to  be  treated  as  adulteration, 
yiz.,  the  addition  of  some  foreign  body  so  as  to 
increase  the  bulk  or  weight  without  actually  adul- 
terating. ...  It  was  intended  to  increase  or  ex- 
tend not  diminish  the  seller's  liability."  The 
preamble  to  the  Act  points  to  the  necessity  of 
more  stringent  and  effectual  laws  being  enforced, 
and  so  the  Act  as  I  read  it,  is  more  strict  than  the 
former  one ;  but  if  no  meaning  be  given  to  sect.  3 
it  is  not  so,  while  the  words  "  and  no  other,"  in 
sect.  3  itself  are  wholly  unintelligible,  unless  "  de- 
clare such  admixture"  be  interpreted  in  the 
manner  I  suggest. 

Wills,  QC.  and  F.  M,  White  for  the  respondent. 
— The  3rd  section  it  is  to  be  noticed  does  not  create 
an  offence,  but  only  one  of  the  ingredients  of  an 
offence.  It  has  been  assumed  on  the  other  side 
that  the  meaning  of  the  3rd  section  is,  that  if  a 
man  has  done  the  things  described  in  the  section, 
he  has  committed  an  offence ;  but  that  is  not  so. 
The  2nd  section  creates  the  offence,  and  that  is 
selling  as  adulterated  any  article  of  food  or  drink 
which  is  adulterated ;  but  sect.  3  goes  on  to  show 
what  may  come  within  the  meaning  of  selling  an 
adulterated  article  of  food  or  drink ;  and  that  is 
the  selling  of  a  fraudulent  but  not  poisonous  admix- 
ture without  declaring  it.  I  might,  therefore,  admit 
here  that  the  respondent  was  within  the  3rd 
section,  still  he  would  not  have  committed  an 
offence  against  the  Act,  because  the  case  finds  that 
he  did  not  sell  the  adulterated  article  as  unadul- 
terated, which,  to  complete  the  offence  under 
sect.  2,  he  must  have  done  before  he  could  be 
convicted  in  the  penalty. 

Lord  Colebidge,  C.J. — I  think  that  the  respon* 
dent  is  here  entitled  to  our  judgment.  There  are 
two  sections  of  the  Act  (35  &  36  Vict.  c.  74), 
which  bear  upon  this  case,  and  it  appears  to  me 
that  the  facts  bring  him  within  neither  of  them. 
The  3rd  section  enacts  (his  Lordship  read  the 
section).  Now  it  seems  to  me  that  the  true  and 
reasonable  construction  of  the  Act  interprets  it 
thus :  Whereas  the  phrase  in  the  former  section 
contemplated  the  case  of  the  adulteration  being  by 
means  of  some  noxious  ingredient,  the  3rd  section 
went  on  to  say,  if  anarticle  of  food  or  drink  be  mixed 
with  a  substance  not  noxious,  but  fraudulently  added 
for  the  purpose  of  increasing  the  weight  or  bulk, 
and  it  be  sold  by  a  person  knowing  this  who  does 
not  declare  it,  then  ^ach  person  shall  be  guilty 
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under  sect.  2.  The  respondenfc  Lere  is  not  within 
it,  for  though  he  sold  an  article  so  mixed,  yet  hy 
kmgaage  and  by  the  label»  he  affected  the  purchaser 
with  knowledge,  and  so  did  declare  the  admixture. 
He  is  not,  therefore,  within  sect.  3.  But  sup- 
posiDg  that  he  had  not  declared  the  admixture, 
and  had  sold,  then  he  would  have  been  brought 
within  sect.  2 ;  as  it  is,  however,  he  is  not  within 
the  latter  section,  for  the  simple  reason  that  he 
has  not  here  sold  as  unadulterated  any  article  of 
food  which  was  adulterated. 

Bbett,  J. — I  am  of  the  same  opinion. 

Gbove,  J. — I  read  the  Act  in  this  way.  Sects. 
1  and  2  contemplated  the  mixing  of  noxious  in- 
gredients in  articles  of  food  or  orink.  The  3rd 
section,  in  order  to  avoid  any  doubt  as  to  what 
adulteration  is,  says,  that  the  admixture  of  foreign 
substances,  whether  noxious  or  innoxious,  is  all 
the  same  adulteration.  Is  there  anything  in  the 
section  to  make  it  necessary  for  the  seller  to 
declare  what  is  the  substance  and  quantity  of  the 
materials  mixed  P  I  think  not.  The  words  **  and 
no  other  "  may  well  mean  no  noxious  substance, 
nothing,  that  is  to  say,  except  for  the  purpose  of 
increasing  the  weight. 

Attorneys  for  the  appellant,  Lewii,  Munne,  and 
Longden. 

Attorneys  for  the  respondent,  Aehuret,  Morria, 
and  Qo. 


Thursday,  May  28, 1874. 

Yatxs  and  oihbbs  (apps.)  v.  Leech  and  anothek 

(resps.) 

Mwnicival  election  petition — 35  ^  36  Vict,  c,  60,  ss, 
13, 18,21 — Who  may  he  respondent — Candidaie 
t»  a  minority  assuming  to  he  elected. 

At  a  municipal  election  the  candidate  declared  to  he 
deeted  tocts  found  to  he  disqualified  and  never 
took  his  seat ;  the  candidaie  second  on  the  poll 
thereupon  assumed  to  have  been  elected,  and  took 
the  oath  of  office  and  acted.  Both  were  made 
respondents  to  a  petition.  On  a  motion  to  strike 
out  the  name  of  the  latter  as  having  been  im- 
properly made  a  respondent, 

add,  thai  having  assumed  to  have  been  elected,  he 
cams  within  the  \Zth  section  of  35  Sf  36  Vict 
e,  60,  which  says  that  ^  respondent  shall  include 
any  one  or  m4)re  persons  against  whose  election 
a  petition  is  presented," 

After  the  presentation  of  the  petition  both  respon- 
dents gave  the  prescribed  notice  thai  they  did  not 
intend  to  oppose  the  petition : 

Sdd,  that  their  having  done  so  did  not  m>ake  them 
cease  to  be  respondents,  and  that  svJb-sect,  2  of 
sect.  15  of  the  Act  did  not  entitle  either  of  them  to 
have  his  name  strtuik  out, 

'Vhere  the  court  is  of  opinion  thai  a  person  has 
been  wrongly  made  a  respondent,  it  has  power 
under  snh-sect,  5  of  sect.  21  to  strike  the  name  out 

^  the  petition. 

When  a  petition  has  been  duly  presented,  and  the 
yretiminaries  required  by  sect.  13  fulfilled,  it 
mutt,  unless  withdrawn,  be  tried  in  the  manner 
prescribed  hy  the  Act,  notwithstanding  thai  the 
respondent  has  given  notice  thai  he  wiU  not 
oppose  it,  and  there  is  an  agreement  that  the  elec- 
iwn  was  void.  No  tribunal  except  that  appointed 
hythe  Corrupt  Practices  (Municipal  Elections) 
Act  1870  can  decide  whether  an  election  is  void, 

■  i^  was  an  application  in  connection  with  the 


municipal  election  in  the  borough  of  Oldham.  A 
petition  was  presented,  in  which  Thomas  Milnes 
and  James  Leech  were  respondents,  and  a  rule 
nisi  was  obtained  calling  on  the  petitioners  to 
show  cause  why  the  name  of  James  Leech  should 
not  be  struck  out  of  the  petition  on  the  ground 
that  he  was  improperly  made  a  respondent. 

It  appeared  that  the  election  was  held  in 
November,  and  that  Milnes  obtained  a  majority  of 
votes,  and  was  declared  elected.  Leech  was  in  a 
minority  as  regards  Milnes.  Lnmediately  after 
the  election  it  was  discovered  that  Milnes  was 
disqualified,  and  he  never  took  the  oath  or  acted 
on  the  council.  Leech,  however;  upon  the  admis- 
sion of  Milnes'  disqualification,  made  the  declara- 
tion, and  took  his  seat  as  councillor.  On  the  26th 
Nov.  the  petition  was  filed,  and  on  the  28th  Nov. 
Milnes  said  he  should  not  oppose  it,  and  on  the 
6th  Deo.  Leech  said  the  same  thing. 

On  the  10th  March  a  summons  was  taken  out 
by  the  petitioners  calling  on  the  respondents  to 
show  cause  why  the  5002.  deposit  should  not  be 
repaid,  and  why  the  election  should  not  be 
declared  void,  and  why  the  costs  of  the  petition 
should  not  be  paid  by  Milnes  and  Leech,  or  either 
of  them.  The  summons  was  heard  before  Lord 
Chief  Justice  Cockburn,  who  said  that  he  had  no 
jurisdiction  to  declare  the  election  void,  and  that 
the  petition  would  have  to  be  tried  in  the  manner 
provided  by  the  Act. 

Nothing  further  was  done  till  this  rule  was 
obtained  by  Gorst  on  the  first  day  of  Trinity  Term. 

/.  0,  Qrifiis  now  showed  cause. — It  is  said, 
first,  that  Leech  was  not  properly  made  a  respon- 
dent because  by  sect.  13  respondent  is  defined; 
and  it  is  argued  that,  as  Leech  was  not  elected,  he 
does  not  come  within  the  definition;  but  the 
answer  to  this  objection  is  that  the  expression  in 
the  Act  says  respondent  shall  "include,"  not 
**  mean,"  any  one  or  more  persons  against  whose 
election  a  petition  is  presented ;  so  that  it  is  not 
limited,  as  nas  been  suggested.  Then  I  say  here 
that  Leech  claimed  to  be,  elected,  and  acted  accord- 
ingly, and,  having  thus  assumed  to  have  been 
elected,  he  can  be  properly  made  a  respondent; 
for  in  what  other  way  can  he  be  prevented  from 
continuing  to  act,  unless  recourse  oe  had  to  a  quo 
warranto  ?  Then  it  is  said  that,  having  given 
notice  that  he  should  not  oppose  the  petition^  Leech 
is  brought  within  sect.  18,  sub.-sect.  2,  and  that  he 
cannot,  therefore,  remain  a  party  against  the 
petition  in  any  way,  and  may  have  his  name  struck 
out  as  of  right.  But  that  sub-section  carefully 
abstains  from  saying  that  he  shall  cease  to  be  a 
respondent — indeed,  the  words  contemplate  his 
sfeill  being  a  respondent,  but  say  that  he  shaill  not 
be  allowed  to  appear  or  act  as  a  party  against  the 
petition  in  any  proceedings  thereon.  On  the  con- 
trary. Leech,  by  giving  the  notice,  acted  on  the 
petition  as  a  respondent,  and  he  cannot  at  the  last 
moment  withdraw  by  asking  the  court  to  strike 
his  name  out  so  as  to  avoid  the  costs.  His  own 
act  has  put  him  into  the  position,  for  he  assumed 
to  be  elected.  [Brett,  J. — Milnes  admitted  his 
disqualification  from  the  first.  Must  a  barrister 
go  down  to  try  the  petition  against  him  when 
there  is  no  opposition?]  Tes;  the  summons  at 
chambers  was  to  declare  the  election  void,  and  have 
a  new  election,  but  the  Lord  Chief  Justice  said 
that  a  court  constituted  under  the  Act  must  be 
held  for  the  purpose. 

Douglas   Walker  in  support  of  the  rale. — ^The 
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dates  of  the  various  proceedings  show  that  Leech 
has  not  done  anything  to  embarrass  the  petitioners 
or  justify  them  in  throwing  the  costs  upon  him. 
He  gave  notice  on  the  6th  Deo.  that  he  did  not 
intend  to  oppose  the  petition,  and  nothing  was 
done  until  the  10th  March  when  the  summons  was 
taken  out.  At  the  hearing  then  the  respondents 
offered  to  pay  the  costs  between  them,  and  as  the 
Lord  Chief  .fustice  said  he  could  not  declare  the 
election  void,  Leech  now  asks  the  court  to  strike 
his  name  out.  Has  the  court  power  to  do  this  P  I 
contend  that  under  sect.  21,  sub-.sect.  5  it  has. 
Then  the  ground  on  which  it  is  asked  to  exercise 
its  power  is  this,  that  it  is  clear  by  the  construc- 
tion of  sect.  13,  that  Leech  was  improperly  made  a 
respondent.  The  words  are  plain,  "  against  whose 
election  any  petition  is  presented."  Therefore,  to 
be  a  respondent  the  person  must  have  been  elected 
or  purport  to  be  elected.  The  section  to  be  intel- 
ligible must  mean  a  person  declared  to  be  elected. 
T^e  election  is  only  known  bv  the  declaration  of  the 
returning  ofl&cer,  and  Leech  was  never  returned 
as  elected  or  declared  to  be  elected.  That  this  is 
the  true  construction  of  the  words  is  borne  out  by 
sub-sect.  6  of  sect.  13,  which  makes  a  special  pro- 
vision for  some  one  not  previously  defined  to  be  a 
respondent;  and  this  is  a  strong  argument  to 
shows  that,  unless  any  person  other  than  one 
whose  actual  election  is  to  be  questioned  is  speci- 
fied as  being  capable  of  being  made  a  responaent, 
no  one  who  does  not  fall  within  par.  3  of  sub-sect. 
1,  of  sect.  13,  or  within  sub-sect.  6  of  the  same 
section, can  properly  be  made  a  respondent.  Again, 
sub-sect.  10  of  sect.  15  points  to  the  same  thing,  as 
it  speaks  of  the  respondent  holding*'  the  office  his 
election  to  which  is  questioned."  The  petitioners 
argue  that  Leech  has  acted  as  councillor  and  so 
must  be  taken  to  have  assumed  to  have  been 
elected ;  but  although  it  is  true  that  the  election 
of  Milnes  cannot  be  declared  void  except  by  a 
court  sent  down  to  try  the  petition,  yet  the  2nd 
paragraph  of  the  12th  section  which,  as  they  say, 
precludes  any  other  proceeding,  does  not  apply 
to  Leech,  for  he  not  having  been  elected,  and 
having,  as  they  allege,  sat  without  any  right,  could 
be  removed  by  a  writ  of  quo  warranto  if  necessary. 
But  then  this  is  unnecessary,  because  he  long  since 
ceased  to  act  and  gave  a  notice  that  he  would  not 
oppose  the  petition,  so  there  is  no  obstacle  so  far 
as  ne  is  concerned,  whcR  once  Milnes'  election  is 
declared  void,  to  proceeding  to  hold  a  new  election. 
He  has  practically  retired,  and  he  cannot  resign 
only,  because  he  has  never  been  elected  to  an  office 
and  resignation  would  imply  that  he  had.  Not- 
withstanding what  has  been  said,  I  also  submit 
that  Leech  comes  within  sub-sect.  2  of  sect.  18, 
and  having  given  the  prescribed  notice  that  he 
did  not  intend  to  oppose  the  petition  is  entitled  to 
have  his  name  struck  out  as  being  no  longer  "  a 
party  against  such  petition  in  any  proceedings 
thereon. 

Lord  Coleridge,  C.  J. — T  am  of  opinion  that 
this  rule  ought  to  be  discharged.  It  was  an 
application  to  us  to  strike  out  the  name  of  James 
Leech  from  a  petition  which  has  been  presented  to 
set  aside  his  election  to  the  office  of  town  councillor 
in  the  borough  of  Oldham.  The  facts  in  relation 
to  the  case  were  that  two  persons,  Milnes  and 
Leech,  were  candidates  against  other  persons  for 
election  to  the  vacant  post.  Milnes  at  tne  election 
got  a  majority  of  votes  and  was  declared  elected, 
and  Leech  got  a  minority  as  against  Milnes,  but 


was  second  on  the  poll.  Milnes,  however,  proved 
to  be  disqualified  as  having  a  contract  with  the 
corporation,  and  as  it  was  evident  he  could  not 
resist  the  objection,  he  did  not  take  the  oath  or 
act.  Whereupon  Leech  asserted  his  right  to  the 
office,  and  as  he  persisted  in  it,  was  allowed  to  take 
the  declaration,  and  voted  and  acted  as  councillor 
on  the  ground  as  far  as  we  can  tell  that  as  Milnes 
was  disqualified  he  was  elected  by  a  majority  of 
lawful  votes,  all  those  that  had  been  given  to 
Milnes  having  been  thrown  away ;  that  being  bo, 
a  petition  was  presented  against  both  Milnes  and 
Leech,  against  the  one  because  he  had  been  declared 
elected,  and  against  the  other  because  he  had 
taken  the  oath  and  sat  and  acted  as  if  elected. 
On  the  6th  Dec.  Leech  gave  notice  within  sect. 
18  of  35  &  36  Yict.  c.  60,  that  he  did  not  intend 
to  oppose  the  petition ;  nothing,  however,  took 
place  until  March,  and  then  the  petitioners  went 
to  the  Lord  Chief  Justice  at  chambers,  and 
endeavoured  to  get  a  declaration  from  him  that 
the  election  was  void,  to  save  the  expense  of  a 
trial.  He  said,  and  I  agree  in  the  view  which  he 
expressed,  that  he  had  no  power  to  make  such  a 
declaration,  that  all  questions  as  to  the  validity  of 
elections  being  regulated  by  the  provisions  of  the 
the  Corrupt  Practices  (Municipal  Elections)  Act 
1872,  he  was  not  the  tribunal  appointed  thereby 
to  decide.  On  this  state  of  things  Leech,  who  has 
claimed  to  have  been  elected,  and  has  sat,  and  who 
will  not  resign,  as  we  are  told,  applies  to  the  court 
to  strike  his  name  out  as  respondent  from  the 
petition,  the  petition  being  nevertheless  the  only 
mode,  except  by  an  information  in  the  nature  of  a 
qiLO  warranto,  of  getting  rid  of  the  two  incam- 
bents  of  the  seat.  Now  if  Leech  is  fixed  with 
any  costs,  or  is  in  any  trouble  or  difficulty  in  the 
matter  at  all,  he  has  brought  it  on  himself ;  and 
he  is  now  seeking  to  embarrass  his  opponents  and 
to  get  out  of  paying  the  costs,  when  his  own 
confessedly  wrongful  act  had  placed  him  in  the 
position  of  respondent  to  the  petition.  It  is  said 
that  he  is  not  by  the  Act  a  respondent,  and  we 
were  referred  to  the  statute  for  the  definition  of 
the  term :  the  section  says  "  respondent  shall 
include  any  one  or  more  persons  against  whose 
election  a  petition  is  presented,"  and  it  was  argued 
that  as  he  was  never  elected,  and  as  this  is  an 
election  petition,  he  was  not  a  respondent 
within  the  meaning  of  the  Act.  But  I  think  there 
is  no  ground  for  this  contention;  the  word  is 
**  include,"  not  "  mean,"  and  all  who  are  in  the 
habit  of  construing  Acts  of  Parliament  will  re- 
cognise the  very  great  difierenoe  which  is  involved 
in  the  use  of  the  one  and  the  other  of  these 
expressions.  But  I  also  think  that  the  definition 
"a  person  against  whose  election  a  petition  is 
presented"  includes  a  person  who  claims  to  be 
elected  and  who  acts  as  an  elected  person.  The  con* 
struction  of  the  section  therefore  is,  as  I  hold, 
that  Leech  is  properly  a  respondent,  having  done 
this.  Then  it  is  said,  although  this  point  be 
decided  against  him,  yet  the  18th  section  will 
help  him,  which  refers  to  a  respondent  i^ving^ 
notice  that  he  will  not  oppose  the  petition ; 
for  the  2nd  subsection  says  that  "a  respon- 
dent who  has  given  the  prescribed  notice 
shall  not  be  allowed  to  appear  or  act  ra  a  party 
against  such  petition  in  any  proceeding  thereon. 
But  this  section  assumes  that  the  petition  is  going 
on,  and  assumes  that  he  continues  to  be  a  respon- 
dent, and  in  this  case  Leech  has,  in  my  opinion. 
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by  availinff  himself  of  the  provisions  of  the  section, 
thereby  acknowledged  that  he  was  a  respondent. 
I  think,  therefore,  that  there  is  no  g^und  for  this 
application.  No  doabt  under  snb-sect.  5  of  section 
21  of  the  Act,  the  court  would  have  power,  as  in 
other  cases  so  here,  to  strike  Leech's  name  out  if 
he  had  been  put  in  improperly;  but  for  the  reasons 
I  have  eiven  I  think  he  was  properly  made 
a  respondent.  There  is  one  other  matter :  it  is 
said  that  the  course  adopted  is  very  inconvenient, 
and  that  the  working  of  the  Act  so  interpreted 
will  be  very  inconvenient,  as  necessitating  the 
formality  and  expense  of  a  trial  when  no  defence 
is  proposed  to  be  set  up ;  but  I  may  say  that,  com- 
pared with  the  old  process,  this  is  as  light  against 
darkness,  and  the  expense  is  not  so  very  great  as 
to  lead  us  to  conclude  that  the  Legislature  did  not 
intend  that  when  a  petition  was  once  presented  it 
was  to  be  disposed  of  in  the  way  which  the  Act, 
with  considerable  minuteness,  prescribes. 

B&STT,  J. — ^The  question  with  which  we  have  to 
deal  is  whether  the  rule  is  to  be  made  absolute 
which  calls  on  the  petitioners  to  show  cause  why 
Leech's  name  should  not  be  struck  out  on  the 
groxmd  that  he  has  been   improperly    made    a 
respondent,  and  whether  he  has  been  improperly 
made  a  respondent,  because,  by  the  Act  of  Parlia- 
ment, the  only  person  who  can  be  made  a  respon- 
dent is  one  who  has  been  elected.    As  to  whether 
the  court  could  have  struck  the  name  out  if  satis- 
fied that  Leech  was  wrongly  made  a  respondent,  I 
am  of  opinion  that  we  could  have  done  so ;  but  as 
I  think  he  was  properly  made  a  respondent  to  this 
petition,  we  ought  not  to  grant  this  application. 
The  definition  in  the  13th  section  means,  as  I  read 
it,  that  a  petition  can  be  presented  against  a  person 
who  has  been  elected,  or  who  assumes  to  have 
been  elected;   and   the  ground  of    the  petition 
aeainst  such  a  person  is  that  he  has  not  been  duly 
elected.    Mr.  Leech's  advisers  must    have    told 
him,  upon  the  disqualification  of   Milnes  becom- 
ing evident,  that  ne  was  duly  elected,  and   he 
assomed     to    be    so,    and    acted    accordingly. 
The  petitioners,  therefore,  upon  this  say,  "  jNo, 
you    were    not    duly    elected ;"    and,    as    this 
afforded    a    proper    ground    for    the    petition. 
Leech  was  properly  made  a  respondent.    Then  it 
was  said,  that  as  his  name  would  remain,  if  not 
struck  oat,  although  he  intended  to  offer  no  oppo- 
sition, an  idle  ana  expensive  ceremony  was  to  be 
performed,  that  &  hamster  would  have  to  go  down 
to  the  borough  and  hold  a  solemn  court  to  declare 
the  election  to  be  void,  which  everybody  agrees  is 
void.    The  court  granted  the  rule  niH  rather  upon 
a  consideration  of  that  necessity  than  from  any 
hesitation  as  to  the  position  of  Leech,  to  see  if 
there  were  any  other  way  of  disposing  of  the  peti- 
tion, and  enabling  a  new  election  to  be  held ;  but 
it  seems  that  that  is  the  only  way  of  settling  the 
matter  in  accordance  with  the  Act,  and  so  it  must 
be  done  whether  we  think  it  inconvenient  or  not. 
As  to  the  question  of  costs  that  does  not  arise  yet ; 
when  the  barrister  has  given  his  decision,  it  will  be 
known  on  whom  they  Mi ;  at  present  we  have 
nothing  to  do  with  the  consideration  of  them 
directly  or  indirectly! 

Geove,  J. — I  am  of  the  same  opinion.  I  think 
that  Leech  was  rightly  made  a  respondent  for  the 
reasons  given  by  my  lord.  Sect.  13  means  not 
only  a  person  who  has  been  declared  elected  by  the 
returning  officer,  but  one  who  has  assumed  to  act 
as  if  elected.    Then  sect.  18  does  not  make  the 
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person  giving  notice  cease  to  be  a  respondent,  and 
so  Leech,  having  been  properly  made  a  respon- 
dent, has  remained  so. 

Bide  discharged. 

Attorneys  for  petitioners,  Qreffory,  Rowdiffe-t 
and  Oo. 

Attorneys  for  the  respondent,  Chester,  Urquhart, 
and  Co, 


Thursday,  May  28,  1874. 
LovBSY  (app.)  V.  Stallakd  (resp.) 

Jurisdiction  of  justices — Shooting  game  by  tenant 
where  lease  contained  a  qu£stiondble  reservation 
— Bona  fide  claim  of  right — Finding  of  justices  on 
fact  not  conclusive. 
The  appellant  tenant  of  a  farm  under  a  lease  which 
reserved  the  game  to  the  lessor,  but  did  not  ex- 
pressly say  that  it  did  so  exclusively,  shot  three 
hares  in  the  presence  of  the  keeper  to  assert  his 
right.    He  set  up  this  daim  of  right  on  the  hearing 
of  an  information  against  htm  before  the  justices, 
and  alleged  thai  it  ousted  their  jurisdiction.    They 
found  that  tlie  claim  was  not  bona  fide,  because  he 
had  a  copy  of  the  lease,  and  convicted  him. 
Held,  that  this  finding  as  to  the  appellant's  bona 
fides  was  not  conclusive,  because  there   was  no 
evidence  that  his  claim  was  made  mala  fide ;  and 
that  as  he  asserted  his  claim  of  right  the  magis- 
trates had  no  jwrisdiction  to  hear  the  informal 
tion. 
This  was  a  case  stated  by  justices  under  20  &  21 
Yict.  o.  43,  s.  2,  for  the  opinion  of  the  Court  of 
Commons  Pleas  upon  the  following  facts : 

At  the  petty  sessions  held  at  Northleach,  in  the 
county  of  Gloucester,  an  information  was  preferred 
by  Charles  Stallard  against  David  Lovesy,  under 
sect.  12  of  1  <fe  2  Will.  4,  c.  32,  for  that  he  on  the 
1st  Sept.  1873,  killed  a  hare  upon  certain  land, 
without  the  authority,  consent,  or  licence,  of  the 
lessor,  landlord,  or  owner.  And  a  second  informa- 
tion was  for  killing  two  hares  on  the  2nd  Sept.  1873, 
under  similar  circumstances. 

The  case  was  heard  at  Northleach  on  10th  Sept., 
and  it  appeared  that  Lovesy  was  tenant  of  a  farm 
under  a  lease  from  the  Son.  and  Bev.  G.  C. 
Talbot,  and  that  on  the  occasion  in  question  he 
was  in  a  field  forming  part  of  the  farm,  and  in  his 
own  occupation,  and  had  a  gun  in  his  hand,  and  a 
dog  with  him.  Seeing  Stallard,  Mr.  Talbot's 
gamekeeper,  he  called  to  him  and  said  he  was 
going  to  kill  a  hare  if  he  could  find  any ;  soon 
after  he  shot  a  hare  in  the  presence  of  the  keeper. 
On  the  next  day  Lovesy  was  riding  on  the  farm, 
and  had  his  gun  and  dog  with  nim.  Stallard 
heard  a  shot,  and  on  coming  up  to  Lovesy,  asked 
him  if  he  had  shot  anything.  Lovesy  thereupon 
showed  him  a  hare  newly  killed;  and  while 
Stallard  was  still  with  him,  shot  at  another,  which 
was  eventually  pulled  down  by  his  dog. 

Mr.  Talbot  had  not  given  Lovesy  leave  to  shoot 
upon  the  farm,  but  the  lease,  a  copy  of  which  was 
annexed  to  the  case,  contained  the  following 
clause :  '*  And  with  liberty  to  him  the  said  lessor 
at  all  times  to  hunt,  course,  shoot,  and  fish  over 
the  demised  premises ;  the  said  David  Lovesy  to 
be  at  liberty  to  kill  and  destroy  rabbits  by  means 
of  wires,  traps,  and  ferrets,  and  other  means,  but 
not  to  shoot  rabbits.*'  The  lease  was  proved  by 
an  attested  copy  before  the  justices,  and  Lovesy 
was  defended  by  an  attorney  who  took  various 
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objections,  the  chief  of  which  were,  first,  that 
Lovesy  had  shot  the  hares  under  an  assertion  of 
right,  and  that  consequently  the  jurisdiction  of 
the  magistrates  was  ousted;  secondly,  that  the 
alleged  reservation  of  the  exclusive  right  to  shoot 
game  upon  the  farm  in  the  lease  was  not  good, 
but  that  Lovesy  had  a  concurrent  right  with  the 
lessors  upon  the  true  construction  of  the  clause ; 
thirdly,  tnat  there  was  also  an  arbitration  clause 
in  the  lease  which  took  a  question  of  this  sort  out 
of  the  jurisdiction  of  the  justices. 

The  magistrates  adjourned  the  hearing  and  took 
counsel's  opinion  as  to  the  points  raised,  and  then 
gave  their  decision  that  the  lease  was  a  valid  lease, 
that  the  reservation  of  the  exclusive  right  to  the 
game  in  it  was  good,  and  that  their  jurisdiction 
was  not  ousted  by  the  arbitration  clause,  that  the 
claim  of  right  on  the  part  of  the  defendant  was  not 
bond  fide  as  having  a  copy  of  the  lease  in  his 
possession,  and  that  the  cases  cited  on  his  behalf 
were  inapplicable.  They  therefore  convicted  the 
defendant  in  the  penalties  of  11.,  and  21,  on  the 
respective  informations,  but  stated  this  case  at  his 
request  for  the  opinion  of  the  court. 

oawyer  for  the  appellant. — I  have  no  intention 
of  saying  that  the  lease  is  not  valid;  but  the  first 
and  real  point  which  I  shall  contend  for  is  that  the 
jurisdiction  of  the  magistrates  was  ousted  by  the 
claim  of  right  set  up  by  the  appellant.  In  Faley 
on  Summary  Convictions,  p.  137,  it  is  laid  down 
thus :  "  It  has  always  been  held  as  a  maxim  that 
where  the  title  to  property  is  in  question,  the  exer- 
cise of  a  summary  jurisdiction  by  justices  of  the 
peace  is  ousted.  Now  here  the  appellant  did 
what  he  did  in  the  presence  of  the  keeper  expressly 
to  assert  his  right.  [Brett,  J. — Can  we  discuss 
the  bona  fides  when  the  justices  have  found  as  a 
fact  against  it  ?]  Yes ;  in  B,  v.  Stimpson  (8  L.  T. 
Rep.  K.  S.  636;  4  B.  A  S.  301),  the  Court  of 
Queen's  Bench  held  that  they  were  not  bound  by 
the  finding  of  the  justices  as  to  the  bona  fides  of  a 
claim  of  right ;  and  here  I  submit  that  there  was 
no  reasonable  evidence  on  which  the  justices  could 
properly  find  as  they  did.  The  cases  with  reference 
to  church  rates,  when  disputes  were  of  frequent 
occurrence  and  questions  of  bona  fides  arose,  are 
also  in  point,  such  as  Pease  v.  Chayton  (5  L.  T. 
Rep.  N.  S.  280;  8  L.  T.  Rep.  N.  S.  613 ;  3  B.  &  S. 
620).  The  only  reason  given  by  the  justices  here 
why  the  claim  was  not  bona  fide  was  because  the 
appellant  had  a  copy  of  the  lease.  [Lord  Colb- 
RIDUB,  C.  J.,  referred  to  E.  v.  Bolton  (1  Q.  B.  66), 
and  read  at  length  from  the  judgment.  You 
must  show  that  the  justices  had  no  jurisdiction 
to  enter  upon  the  inquiry — not  that  something 
arose  in  the  course  of  it  which  would  seem  inci- 
dentally to  deprive  them  of  it.]  In  Beg.  v.  Kayly 
(10  L.  T.  Rep.  N.  S.  339),  the  claim  of  right  set  up 
was  sustained  as  bond  fide,  though  the  lease  con- 
tained an  alleged  reservation  as  here;  and 
Blackburn,  J.  said  when  in  such  a  case  a  bond  fide 
and  probable  right  of  property  is  set  up,  the 
justices  ought  to  hold  their  hands.  In  B.  v.  The 
Justices  of  Derbyshire  (11  W.  R.  780)  the  magis- 
trates held  that  because  the  defendant  had  prac- 
tised as  an  attorney,  therefore  his  claim  to  shoot 
over  certain  lands  as  lord  of  the  manor  was  not 
hand  fide;  but  the  court  said  that  the  justices 
were  not  conclusively  the  judges  of  bona  fides,  and 
quashed  the  conviction.  Then  the  next  point  is 
that  on  the  terms  of  the  lease  the  appellant  had 
here  a  concurrent  right  with  the  Jessor  to  shoot 


game  on  the  land.  The  reservation  clause  says 
nothing  about  an  exclusive  right  to  be  in  the 
lessor,  and  unless  expressly  reserved  the  game 
goes  with  the  land.  [Lord  Colbridgb,  O.J. — How 
do  you  explain  the  later  clause,  "  And  also  will 
and  shall  protect  and  preserve  all  game  excepting 
as  hereinbefore  is  mentioned  with  respect  to 
rabbits,  and  will  ward  off  all  persons  and  give 
notice  to  the  lessor  of  all  persons  shooting,"  &o  ?} 
This  might  well  be  for  the  joint  benefit  of  lessor 
and  lessee,  and  the  stipulation  about  the  rabbits 
would  be  to  prevent  the  disturbance  of  the  game 
by  firing  guns  on  the  farm  in  the  close  season. 
[Lord  CoLERiDOB,  C.J. — We  should  like  to  hear 
from  the  other  side  why  there  was  no  evidence  of 
bonafides.^ 

Lawrence  for  the  respondents. — Though  it  is 
stated  as  a  reason  by  the  magistrates  that  the 
appellant  had  a  copy  of  the  lease,  yet  the  court 
will  not  say  that  that  was  the  only  reason.  They 
had  all  the  parties  before  them  and  could  judge ; 
the  fact  has  been  found  by  them,  and  cannot  be 
reconsidered  by  the  court.  The  question  of  fact 
is  not  left  for  the  consideration  of  the  court. 
[Brett,  J. — Whether  there  is  any  evidence  or  not 
is  a  question  of  law  \  the  weight  of  evidence  is  a 
question  of  fact.]  The  mode  in  which  the  claim 
was  made  is  against  the  man;  he  came  forward 
not  as  the  assignee  but  as  one  of  the  original 
contracting  parties.  When  leases  are  granted 
they  are  the  subjects  of  discussion,  and  he  mast 
have  known  what  were  the  terms  meant  to  be 
embodied  in  the  lease.  [Grovb,  J. — The  parties 
are  bound  by  the  written  document  only;  and 
can  you  say  that  the  expression  there  is  so  clear 
that  it  is  impossible  that  the  appellant  could  make 
a  bond  fide  claim  upon  it  P] 

Lord  Coleridge,  C.J.— In  this  case  a  finding  of 
magistrates  upon  an  information  is  brought  berore 
us  on  appeal  hy  the  defendant,  who  was  convicted 
in  a  penalty.  The  parties  were  the  -clergyman  of 
the  parish  who  leased  the  glebe,  reserving,  as  he 
believed,  the  exclusive  right  to  shoot  the  game  to 
himself.  The  defendant  was  his  tenant,  and  be- 
coming tenant  at  Michaelmas  1872,  he  in  Sept. 
1873  shot  three  hares  in  the  presence  of  the  lessor's 
keeper,  and  did  so  under  a  claim  of  right,  calling 
on  the  keeper  to  see.  Many  points  were  taken 
before  the  justices  which  it  is  not  necessary  now  to 
go  into,  but  among  others  was  this,  viz.,  that  the 
shooting  of  the  hares  by  the  defendant  was  done 
under  a  bond  fide  claim  of  right,  and  so  it  became 
a  matter  of  civil,  not  criminal  import,  and  might  be 
tried  and  determined  in  a  civil  court  if  the  lessor 
should  think  it  worth  while  to  sue  the  defendant, 
and  that  consequently  the  jurisdiction  of  the 
magistrates  was  ousted,  and  they  could  not  hear 
the  information.  This  and  many  other  points  were 
all  found  by  the  magistrates  against  the  defendant, 
and  he  was  fined ;  and  we  are  to  say  whether,  the 
case  having  been  stated  to  us  on  appeal,  oar 
judgment  is  to  be  for  the  defendant,  the  appelloat, 
or  for  the  respondent.  I  do  not  intend  to  consider 
any  point  but  one.  Was  there  a  bond  fide  claim 
of  right  by  the  appellant  P  If  there  was,  the  magis- 
trates acted  wrongfuUv ;  and'if  they  had  admitted 
that  claim  and  yet  had  gone  on  and  decided 
wrongly,  the  court  ought  to  reverse  their  decision. 
I  have  said  wrongly,  but  I  do  not  mean  that  this 
court  is  a  court  of  appeal  from  the  magistrates 
upon  the  facts  stated  by  them;  for  if  they  had 
stated  the  evidence  on  bol^  sides,  and  had  said 
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that  on  the  evidenoe  they  had  arrived  at  a  certain 
condaslon,  I  should  not  have  thought  myself  at 
liberty  to  disturb  their  decision,  even  if  I  thought 
it  to  be  grossly  wrong.  But  the  (question  of  juris- 
diction here  depends  on  the  finding  of  fact,  and 
the  finding  of  fact  depends  on  the  evidence ;  and, 
althoup^h  the  consideration  of  the  weight  of  evi- 
dence IS  a  question  for  the  justices,  yet  that  of  the 
existence  of  evidence  is  for  the  court ;  and  if  the 
magistrates  have  given  themselves  jurisdiction 
without  right,  the  court  will  examine  the  decision 
and  reverse  it  if  necessary.  Now  here  the  magis- 
trates have  set  out  their  finding  at  length,  stating 
that  they  found  that  the  cases  cited  on  behalf  of 
the  appellant  were  inapplicable,  that  the  lease  was 
valid,  that  the  reservation  of  the  game  was  well 
reserved,  and  that  the  defendant's  claim  of  right 
was  not' bond  fide^  because  he  had  a  copy  of  the 
lease.  We  are  then  asked  our  opinion  as  to  the 
whole  decision,  the  appellant  being  dissatisfied  with 
it.  Any  one  point  wrongly  decided  would  upset  the 
whole  decision.  I  think  they  have,  therefore, 
submitted  the  question  of  hona  fides  to  us,  and  we 
can  only  look  at  the  evidence  they  set  before  us ; 
but  it  is  all  one  way.  The  hares  were  shot  in  the 
presence  of  the  keeper,  and  the  claim  was  then 
made  that  it  was  done  as  of  right,  and  the  magis- 
trates base  their  decision  against  the  appellant 
simply  on  the  statement  that  he  had  a  copy  of  the 
lease  in  his  possession.  Now  we  have  the  lease 
before  us,  and  it  does  not  appear  that  possession 
of  that  lease  was  any  evidence  that  the  claim  of 
right  was  necessarily  mala  fide.  That  being  so, 
the  jurisdiction  of  the  magistrates  was  ousted, 
and  our  judgment  must  be  for  the  appellant.  I 
have  already  explained  from  the  case  of  Beg.  v. 
Bolton  (tjt^i  9up.),  the  two  principles  by  which  the 
court  must  be  guided  in  respect  of  the  question  of 
the  jurisdiction  of  magistrates  being  aependent 
00  the  facts  found  by  them.  They  are  there  ad- 
mirably stated,  and  there  can  be  no  question  that 
those  principles  are  indisputable.  It  is  also  in- 
disputable that  under  certain  circumstances  the 
coart  may  inquire  into  facts  with  reference  to 
jurisdiction,  and  I  will  not  discuss  the  cases  on 
the  subject.  It  was  necessary  here  to  show  that 
the  claim  of  right  was  made  maid  fide,  and  I  am 
quite  clear  that  there  was  no  evidence  of  its  being 

80. 

Brett,  J. — The  question  reserved  for  us,  is 
whether  the  various  decisions  of  the  magistrates 
on  the  points  set  out  were  correct  in  point  of  law. 
It  is  admitted  that  they  had  jurisdiction  to  enter 
upon  the  case  at  first ;  it  is  admitted  also,  that,  if 
the  defendant  did  what  he  did  under  a  bond  fide 
claim  of  right,  the  magistrates  ought  to  have 
stopped,  as  their  jurisdiction  was  ousted.  It  is 
admitted  also  that  the  defendant  did  in  fact  claim 
the  right  to  shoot  over  the  land,  and  the  dispute 
is  whether  he  did  so  claim  bond  fide.  If  the 
magistrates  found  that  he  did,  thev  were  bound  to 
stop,  but  they  found  that  he  did  not.  Whether 
this  claim  was  bond  fide  or  not  was  a  question  of 
fact  to  be  properly  determined  by  them  if  there 
was  evidence  on  iJoth  sides.  But  whether  there 
was  any  evidence  is  a  question  of  law,  and  is  for  us 
to  decide.  The  consideration  is,  was  there  before 
the  justices  any  evidence  of  mala  fides  ?  If  there 
were  any,  then,  however  wrong  the  court  may 
upon  that  evidence  have  come  to  the  conclusion 
that  the  decision  of  the  justices  was,  yet  it  could 
not  interfere.    But  I  think  that  here  there  was  ' 


absolutely  no  evidence  of  m,dJia  fides  on  the  part 
of  the  defendant.  It  has  been  said  that  there  may 
have  been  some ;  but  this  will  not  suffice,  for  it 
must  be  taken  that  they  have  set  out  all  the  facts 
for  us  to  consider,  in  order  that  we  may  decide  if 
there  was  any  evidence  or  not.  If  they  have, 
therefore,  set  out  all  the  facts,  I  see  no  evidence 
of  mala  fides.  The  only  fact  which  the  justices 
set  out,  or  adduce  as  a  reason  for  their  decision, 
is  that  the  defendant  had  possession  of  the  lease, 
and  this  satisfied  them  that  his  claim  was  not 
bond  fide.  I  think  that  this  was  no  evidence  of 
mala  fides,  and  therefore  on  this  ground  alone  I 
am  of  opinion  that  our  judgment  must  be  for  thp 
appellant. 

Grove,  J. — I  am   of  the  same  opinion.    The 
magistrates  must,  if  they  leave  us  anything  to 
decide,  leave  it  to  us  on  the  materials  alone  found 
in  the  case ;  otherwise  it  might  be  that,  forming 
an  opinion  on  the  facts  before  us  in  favour  of  the 
appellant,  there  might  nevertheless  be  some  other 
circumstances  behind  which  would  have  influenced 
us  in  favour  of  the  respondent,  had  they  been 
known,  and  the  result  would  be  utterly  unsatis- 
factory and  extraordinary.    The  case  has  been  set 
out  for  the  express  purpose  of  informing  the  court 
what  were  the  material  facts,  and,  on  considera- 
t'on  of  them,  we  must  say  if  there  was  any  evi- 
dence that  the  defendant  was  guilty  of  mala  fides 
in  making  the  claim  of  right.     If  we  could  look 
beyond  what  is  before  us,  the  case  would  have 
been  set  out  without  object.    The  evidence  shows 
that  the  tenant  of  a  farm,  openly  and  before  the 
keeper,  under  a  claim  of  a  right  to  do  so,  shot  a 
hare,  and  that  before  the  justices   he  set  up  the 
same  claim.    Was  it  bond  fide?    If  yes,  the  juris- 
diction of  the  justices  was  thereby  ousted ;  if  no, 
if  it  were  fictitious,  the  justices  might  go  on  and 
decide  the  matter.     Now,  the  justices  nave  not 
merely  said  the  claim  of  the  defendant  was   not 
bond  fide,  but  they  have  also  given  the  grounds  of 
their  decision.     They  took  time  to  consider,  in 
order  to  lay  the  matter  before  counsel,  and  this 
could  only  be  to  assist  them  in  the  construction  of 
the  lease ;  and  I  assume  that  counsel  thought  the 
right  to  the  game  was  reserved  to  the  landlord  by 
the  lease.     But  the  justices  had  not  that  question 
to  decide — they    had  only   to  say  whether   the 
claim  was   bond  fide.    Their  consideration  of  the 
lease    does,    however,    show    that    it   was    not 
so    very    plain    what   were    the    rights    of    the 
tenant.     Now,  supposing  it  was  beyond  all  dis- 
pute clear  that  no  claim  could  be   set   up   by 
the    tenant    under    the   lease,    I    will    not   say 
that  even  then  there  might  not  have  been  some 
evidence  of  bona  fides  on  his  part ;  but,  as  it  was, 
though  I  give  no  opinion  as  to  the  true  construc- 
tion of  the  clause,  the  lease  does  not  give  in  terms 
a  certain  exclusive  right  to  the  game  to  the  land- 
lord so  conclusively  that  the  tenant  must  have 
known  its  effect.     The   judgments    in   Reg.  v. 
Stimpson    (ubi    sup.)    show    what    will    deprive 
justices  of    jurisdiction.      Wightman,    J.    says, 
"  When  the  party  charged  assorts  title  in  himself, 
though  the  title  be  only  colourable,  yet  if  the 
assertion  be  made  bond  fide,  the  jurisdiction  of  the 
justices  falls  to  the  ground."     This  ^oes  even 
further  than  is  necessary  here.    Can  it  be  said 
that  this  claim  had  no  degree  of  reason  in  it  at 
all  ?    Then  Crompton,  J.  says,  "  I  think  there  was 
no  reasonable  evidence    on    which  the   justices 
could  say  that  there  was  not  a  bond  fide  claim  or 
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dispute;  on  the  contrary,  the  circumstances 
stated  in  the  affidavits  show  that  there  was  such  a 
claim."  I  can  say  here  that  to  my  mind  there 
was  no  evidence  that  this  was  not  a  hand  fide 
claim;  and  Blackburn,  J.  says,  ''The  question  for 
us  is,  whether  there  was  reasonable  evidence  on 
which  the  justices  could  find  that  a  claim  of  title 
was  not  bond  fide  set  up  by  the  defendant ; "  he 
therefore  puts  it  on  the  same  ground,  and  so,  on 
the  authority  of  that  case,  all  we  should  be 
required  to  decide  would  be  that  there  was  no 
reasonable  evidence  on  which  the  justices  could 
find  against  the  bona  fides.  But  I  can  say  here 
that  there  appeared  to  be  no  evidence.  The  lease 
was  so  ambiguous  as  not  necessarily  to  take  away 
the  defendant's  bona  fides,  and  the  other  circum- 
stances were  strongly  in  favour  of  it  and  of  his 
intention  to  initiate  a  civil  dispute,  for  the  evi- 
dence was  all  one  way  as  to  it.  I  think,  therefore, 
our  judgment  ought  to  be  for  the  appellant. 

Attorney  for  the  appellant,  Selby,  for  Stroud, 
Cheltenhajn. 

Attorneys  for  the  respondent,  WUJcins,  Blyth, 
and  MarsUmd,  for  Stiles,  of  Northleach. 


June  9, 10, 11,  and  23, 1874. 
Petsasfield  Election  Petition. 
Stowe  (pet.)  V.  Joluffb  (resp.). 

Election  petition  —  Scrutiny  —  Conclusiveness  of 
register— Ballot  Act  1872,  «.  7 — Prohibited  from 
voting— Whether  vote  of  vaupers,  almsmen,  or 
non*residents  may  be  struck  of  on  scrutiny. 

The  register  of  voters  is  conclusive  after  as  well  as 
at  an  election,  except  as  to  those  persons  who 
from  some  inherent  or  for  the  time  irremovable 
quality  in  themselves  had  not  the  status  of  electors 
when  they  voted. 

By  the  BaUot  Act  1872,  e.  7,  "  every  person  whose 
name  is  on  the  register  of  voters  for  the  time 
being  in  force  shall  be  entitled  to  demand  and 
receive  a  oaUot  paper  and  to  vote ;  provided  that 
nothing  in  the  section  shall  entitle  any  person  to 
vote  who  is  prohibited  from  voting  by  any  statute 
or  by  the  common  law  of  Parliament  " 

A  scrutiny  having  bsen  taJcen  in  the  Petersfi^ld  Elec 
Hon  Petition,  %t  was  fov/nd  that  certain  reaistered 
voters  had,  between  the  day  of  election  {^6th  Ja/n. 
1874)  and  the  2iist  of  the  preceding  July,  received 
such  parochial  relief  as  would,  if  it  had  been 
received  within  twelve  months  previons  to  su^ 
'Mst  Jvhj,  have  disentitled  them  to  be  regis- 
tered,  by  virtue  of  the  Reform  Act  1832 ;  that 
others  had,    within    the  same  period,   received 

»  benefits  under  a  charitable  trust;  that  others 
had  within  twelve  months  previous  to  sttch 
tilst  July  received  such  varochial  relief  as  had 
disentitled  them  to  be  registered ;  and  that  others 
had  either  not  possessed  during  the  twelve  months 
previous  to  the  ^\st  July  and  the  day  of  election 
certain  residential  or  rating  qualifications  pre- 
Kcribed,  as  to  some  cases  by  the  Be/orm  Act  1§32, 
and  as  to  others  by  the  Representation  of  the 
People  Act  1867  : 

Held  {per  Lord  Coleridge,  C.  J.,  and  Keating  and 
Grove,  JJ.),  upon  a  review  of  the  various  enact' 
ments  in  part  materid  in  and  subsequent  to  tJie 
Reform  Act  1832,  that  none  of  such  registered 
voter's  were  persons  ascertained  by  the  proviso  of 
the  7th  section  of  the  Ballot  Act  1872,  that  tlie  title 


of  such  persons  to  vote  could  not  be  inquired  into 
when  their  names  had  been  once  placed  upon  the 
register,  and  that  their  votes  could  not  be  struck  off 
upon  a  scrutiny. 
Persons  ascertained  by  the  proviso  of  sect.  7  of  the 
Ballot  Act  are  peers,  women,  felons,  minors,  offi* 
cials  disqualified  ex  officio,  and  the  like. 

Case  stated  by  Mellor,  J.,  Election  Judge. 

This  was  a  petition  under  the  Parliamentary 
Elections  Act  1868,  against  the  return  of  the  re- 
spondent as  a  member  of  Parliament  for  the 
Boroagh  of  Petersfield,  which  came  on  to  be  tried 
before  me  at  the  said  borough  on  the  21st,  22nd, 
23rd,  24tb,  and  25th  April  1874.  The  petition 
prayed  that  it  might  be  determined  that  the  re- 
spondent was  not  duly  elected  or  returned  by  a 
majority  of  legal  votes,  and  that  William  Nicholson 
the  other  candidate  at  the  said  election  had  a 
majority  of  legal  votes,  and  ought  to  have  been 
returned  instead  of  the  respondent.  On  the  trial 
the  foUowiug  facts  were  admitted  or  proved,  and 
I  have  thought  it  right  to  reserve  for  the  opinion 
of  the  Court  of  Common  Pleas  certain  questions 
which  arise  therefrom. 

1.  At  the  last  election  for  the  said  borough  the 
respondent  and  the  said  William  Nicholson  were 
respectively  candidates. 

2.  The  nomination  took  place  on  the  30th  Jan. 
1874,  and  the  poll  was  taken  on  the  3rd  Feb.  1874, 
and  the  returning  officer  returned  the  respondent 
as  being  duly  elected. 

3.  The  number  of  votes  recorded  for  the  said 
candidate  were  as  follows : — for  the  respondent, 
372 ;  and  for  the  said  William  Nicholson,  361 ; 
making  a  majority  for  the  respondent  of  11 
votes. 

4.  Twenty  voters  who  voted  for  the  respondent 
at  the  last  election,  and  ten  voters  who  voted  for 
Mr.  Nicholson  were  proved  to  have  received 
parochial  relief  within  the  meaning  of  the  36th 
section  of  the  2  Will.  4«  c.  45,  (a)  between  the  31at 
July  1873,  and  the  day  of  the  election. 

5.  There  is  a  charity  which  is  under  the  manage- 
ment of  the  trustees  of  the  will  of  the  late  John 
Goodger,  dated  on  or  about  the  22nd  April  1664, 
and  the  funds  are  applied  in  conformity  with  the 
directions  of  his  will  for  the  benefit  of  the  poor 
inhabitants  and  the  poor  children  of  the  said 
Tithing  of  Weston.  The  following  is  a  copy  of 
the  said  will.  [The  case  then  set  out  the  whole 
will,  the  material  part  thereof  being  as  follows.] 

Item.  1  give  to  the  poor  people  of  the  Tithing  of 
Weston  aforesaid,  twenty  ehillinge,  to  be  diitribnted 
within  a  month  after  my  deoeasej  at  the  disoretion  of  my 
execntore  hereafter  named.  I  give  and  devise  unto  my 
honoured  friend,  Leonard  BiUon,  Esq.,  and  my  nephew, 
Edmund  Talden,  in  the  oonnty  of  Surrey,  Clerk,  and  to 
his  heirs  and  assigns  for  ever,  all  my  messuage,  a  welling 
honae,  together  with  all  the  bams,  stables,  onthonsee, 
and  buildings,  and  all  the  gardens  and  orchards  there- 
unto belonging,  situate  in  Weston  aforesaid,  called  Half- 
penny Land,  now  in  the  possession  of  Thomas  Jaoquea. 
together  with  free  liberty  to  water  and  overflow  the  said 
lands,  as  it  is  now,  and  heretofore  hath  been,  used  tog 
the  best  improvement  thereof,  to  the  intent  and  purpose 

(a)  By  the  Beform  Aot  1832  (2  WUl.  4,  o.  45),  ■.  36, 
"no  person  shall  be  entitled  to  be  registered  in  any  year 
as  a  voter  in  the  election  of  a  member  or  members  to 
serve  in  any  future  Parliament  for  any  mty  or  borough, 
who  shall  within  twelve  calendar  months  next  prerioua 
to  the  last  day  of  July  in  such  year  have  received  paro- 
chial relief  or  other  alms  which  by  the  law  of  Parliament 
now  disqualify  from  Toting  in  tiie  election  of  members 
to  serve  in  Parliament." 
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tlifttthey,  iha  said  Leonard  Bilfloii  and  Edmnnd  Yalden. 
and  the  BonriYor  of  them,  iheir  heirs  and  asBigns,  shall 
gnmt  and  conyey  all  the  said  messna^,  land,  and 
pramiBeB,  with  the  appnrtenanoes,  nnto  six  able,  honest, 
and  snflBcient  persons,  their  heirs  and  assigns,  as  they  or 
the  BnrTivor  of  them  shall  think  it,  npon  ^mBt  and  oonfi- 
denee  and  to  the  intent  and  purpose  that  all  the  vearly 
zents,  issaefl,  and  profits  of  the  said  messnage,  lands, 
sod  pxemises,  shall  be  employed  and  dispoAed  of  for 
erer  iiereaf ter  for  the  patting  forth  and  pladng  abroad 
of  an  such  poor  children  of  the  Tithing  of  Weston  afore- 
nid,  and  the  OTer^lns  thereof  shall  be  distributed  nnto 
the  poorest  inhabitants  of  the  said  Tithing  of  Weston 
sforesaid,  as  my  said  trustees  and  their  assifois  shall 
think  fit.  And  if  any  or  either  of  my  said  trustees  shall 
die,tiien  the  surrivors  of  them  shall  oonvey  the  premises 
sforeaaid  unto  the  use,  intents,  and  purposes,  and  upon 
the  trusts  aforesaid. 

Fourteen  voters  who  voted  for  the  respondent, 
aod  one  who  was  also  objected  to  by  the  petitioner, 
but  who  voted  for  Mr.  Nicholson,  received 
clothing  or  goods  since  Jaly  31st,  1873.  The  son 
of  another  voter  for  the  respondent  was  before 
the  said  date  and  now  is  apprenticed  by  the 
charity ;  and  the  son  of  another  such  voter  was 
before  and  sinoe  the  said  date  edacated  by  the 
chari^. 

6.  Fifteen  other  voters  who  voted  for  the  re- 
spondent at  the  last  election  were  proved  to  have 
rdceived  parochial  relief  also  within  the  meaning  of 
the  said  36th  section  of  2  Will.  4,  c.  45,  within 
twelve  months  previously  to  the  31st  Jaly,  1873. 

7.  One  other  voter  who  voted  for  the  respondent 
at  the  last  election  was  proved  not  to  have  resided 
within  the  borough,  or  within  seven  statute  miles 
thereof  or  of  any  part  thereof,  in  the  year  preced- 
ing the  31st  day  of  July,  1873,  or  between  that  time 
and  the  day  of  the  election. (a) 

8.  One  other  voter  who  voted  for  the  respondent 
at  the  last  election  was  proved  not  to  have  resided 
within  the  borongh  or  within  seven  statute  miles 
thereof,  or  of  any  part  thereof]^  at  the  time  between 
the  middle  of  Jaly,  1873,  and  the  beginning  of 
November  1873. 

9.  Thirteen  other  voters,  the  nature  of  whose 
qualifications  appeared  upon  the  register  to  be  the 
occupation  of  premises  in  the  borongh,  and  who 
save  as  aforesaid,  had  no  other  qualification,  voted 
for  the  respondent,  were  proved  to  have  occupied 
the  premises,  but  not  to  have  occupied  them  as 
owners  or  tenants  at  any  timo  Ji)etween  the  Slst 
July  1872,  and  the  day  of  the  election.  (6) 

10.  Twelve  of  the  voters  alluded  to  already 
imder  some  previous  head  other  than  that  men- 
tioned in  the  last  paragraph,  and  being  voters  who 
Toted  for  the  respondent,  were  proved  to  have 
had  no  sufficient  qucdification  entitling  them  to 
be  upon  the  register  on  the  p^round  of  non-occu- 
pation, non-rating,  or  change  of  occupation. 

11.  The  register  of  voters  and  the  petition  may 
h^  referred  to  if  necessary  as  part  of  this  case. 

12.  The  question  is  whether  any  of  the  above 
votes  ought  to  be  struck  out  and  disallowed,  and 
if  60,  which  of  them,  and  such  as  ought  to  be 
■track  oat  and  disallowed  must  be  taken  off  the 
number  polled  and  the  majority  determmed  ac- 
cordingly. 

13.  The  parties  have  agreed  to  my  stating  this 
case  as  a  way  of  reserving  the  questions.  But  if 
oeoessary  I  mast  further  report  to  the  court  as 
the  court  may  require. 

(a)  See  2  Will.  4,  o.  45,  a.  38. 

{h)  See  Representation  of  the  People  Aot  1867  (80  A  31 
Tick  c  102)  s.  3. 


14.  I  have  reserved  my  determination  whether 
the  respondent  was  duly  returned,  or  whether  be 
was  not,  and  the  said  William  Nicholson  was  duly 
elected,  and  ought  to  have  been  returned  until  the 
court  has  determined  the  above  questions ;  and  I 
shall  certify  to  the  Speaker  of  the  House  of  Com* 
mons  according  to  the  decision  of  the  court. 

Oiffard,  Q.C.  (with  him  C.  Bovoen  and  C.  J, 
Barling)  for  the  petitioners. — ^The  7th  section  of 
the  Ballot  Act  refers  to  procedure  only,  and  to 
procedure  "  at "  the  election  itself ;  it  merely 
deals  with  the  right  to  demand  a  ballot  paper. 
[Lord  Coleridge,  O.J. — Such  a  contention  as  that 
would  seem  to  take  away  all  force  from  the  pro- 
viso.] The  section  is  to  be  viewed  as  the  comple- 
ment of  the  legislation  since  1832.  Before  1832 
there  was  no  register  of  voters  at  all ;  if  a  poll  was 
bad,  the  returning  officer  determined,  there  and 
then,  any  disputed  right  to  vote,  and  could  make 
any  inquiries  he  pleased  of  a  would-be  voter. 
Tnen  by  the  Eeform  Act  of  1832  (2  Will.  4,  c.  45), 
ss.  34,  54,  a  register  was  established ;  and  by  sect. 
58  no  questions  could  be  asked  of  the  voter 
except  (1)  as  to  his  identity,  (2)  as  to  the  continu- 
ance of  his  qualification,  and  (3)  whether  he  had 
before  voted.  There  next  followed  6  Vict.  c.  18, 
by  sect.  79  of  which  the  register  is  to  be  deemed 
conclusive  evidence  that  the  persons  therein 
named  "continue"  to  have  the  qualifications 
annexed  to  their  name.  This  section  also  applies 
only  to  procedure  at  the  election  itself,  as  may  be 
seen  by  reference  to  sect.  82,  which  shows  that 
the  Legislature  had  before  it  the  distinction 
between  procedure  at  and  procedure  after  an  elec- 
tion. But  the  material  enactment  to  consider  is 
no  doubt  the  7th  section  of  the  Ballot  Act,  and 
the  use  of  the  words  "at  an  election"  limits  the 
operation  of  that  section  to  procedure  before  the 
presiding  officer ;  otherwise  the  effect  of  the  sec- 
tion will  he  to  exclude  all  appeal  whatever  from 
the  register.  [Lord  Coleridge,  C.J. — According 
to  your  argument,  the  effect  of  the  section  would 
be  to  make  the  register  more  open  than  ever. 
Grove,  J.  —You  seem  to  use  the  word  "  entitled  " 
in  two  different  senses.]  That  is  so;  but  the 
difference  of  the  sense  arises  from  the  difference  of 
the  subject  matter.  As  to  the  receipt  of  relief, 
poor  and  indigent  persons  are  disqualified  from 
voting  by  the  common  law  of  Parliament — 
8mith  V.  Hall,  33  L.  J.  59,  C.P. 

[Keating,  J. — The  votes  were  held  good  there, 
and  the  case  is  not  unlike  the  present.  Lord 
Coleridge,  C.J. — I  find  Williams,  J,  citing  with 
approval  the  following  from  Heywood  on  County 
Elections,  p.  278:  A  distinction  may  be  made 
between  charities  which  are  of  such  a  nature  as  to 
imply  that  the  partaker  of  them  is  in  a  state  of 
indigence  and  abject  dependence,  and  those  which 
afford  no  such  inference,  or  from  which  a  contrary 
one  may  be  drawn."]  Nevertheless,  the  point  was 
one  which  could  be  taken  before  the  revising 
barrister ;  and  it  is  submitted  that  at  least  on  such 
points  the  register  is  still  open. 

Theeiger  Q.C.  (with  him  W.  0.  Hanriaon  and  C(mc7i) 
for  the  respondent. — The  strong  authority  for  the 
respondent  is,  that  sect.  98  of  6  Yict.  c.  18,  the 
only  enactment  which  allowed  an  election  peti- 
tioner to  go  behind  the  register,  is  repealed  by  the 
Ballot  Act  1872,  and  no  enactment  has  been  sub- 
stituted for  it.  The  contention  on  the  other  side 
goes  to  this,  that  the  register  is  final  to  no  intent 
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whatever,  thus  frastratinc  that  secresy  which  is 
the  main  ohject  of  the  Ballot  Act.    Both  apon  the 
words  and  the  spirit^  of  the  7th  section  of  that 
Act,  its  only  meaning  can  he  that  the  register  is 
ahsolately  final,  except  as  specified  in  the  proviso. 
It  is  however  material  to  trace  the  history  of  the 
legislation  npon  the  subject,  and  that  history  is 
divisible  into  five  periods— (1)  Before  1832 ;   (2) 
between  1832  and  1843;   (3)  between  1843  and 
1867 ;   (4)  between  1867  and  1872 ;  and  (5)  after 
1872.    1.  The  law  before  1832  is  to  be  found  laid 
down  in  Rogers  on  Elections,  p.  48 :  **  The  rights 
of  voting  for  cities  and  boroughs,"  it  is  said  *'  were 
not,  as  in  counties,  regulated  by  any  statute  or 
fixed  rule.  .  .  .  They  were  established  by  special 
Acts  of  Parliament,  by  charters,  by  local  usage,  or 
by  the  last  determination  of  the  House  of  Com- 
mons to  the  particular  place."    And  at  pp.  179, 
1^,  the  law  as  to  the  receipt  of  alms  is  laid  down 
thus:  "The  receipt  of  alms  was  only  considered 
as  evidence  of  inability,  which  evidence  may  be 
rebutted  by  circumstances ;  and  the  franchise  was 
considerea  as  suspended,  not  annihilated."    And 
thus :  "  In  those  of  the  old  boroughs  where  the 
usage  is  not  clear,  and  in  all  the  new  boroughs,  it 
seems  to  be  a  seneral  principle  with  regard  to 
charitable  foundations  that  those  only  disqualify 
whose  funds  form  a  part  of  the  general  parish 
resources  for  the  relief  of  the  poor ; "  for  which 
latter  proposition  Smith  v.  Hall  {uhi  8up,)  is  cited. 
And  it  must  be  borne  in  mind  that  it  was  said  in 
that  case  that  the  presumption  is  in  favour  of  the 
franchise.    They  also  referred  on  this  point  to 

Orme  on  Elections  (▲.d.  1812),  pp.  114, 119 ; 
Elliott  on  Qaalifloations  (a.d.  1843),  p.  250 ; 
Taunton  case,  1  Donsl.  369 ; 
Cricklade  ease,  2  Lnd.  365. 

Secondly,  from  1832  to  1843  the  right  to  vote  in 
boroughs  was  governed  by  sect.  27  of  the  Reform 
Act,  which  after  giving  the  franchise  to  \0l.  house- 
holders, "if  duly  registered,"  enacted  that  no 
occupier  should  vote  unless  rated,  and  that  no 
person  should  be  registered  unless  he  possessed  a 
certain  residential  qualification.  Under  this 
section,  whether  a  voter  change  his  qualification 
or  lose  it  wholly  or  in  part,  it  nas  been  held  that 
he  will  still  be  entitled  to  vote,  provided  he  has 
resided  within  the  prescribed  limits  during  the 
year  that  the  register  is  in  force,  and  up  to  the 
time  of  the  election : 

Rogers  on  Eleotions,  p.  544 ; 

KochesUr  case,  K.  &  O.  83 ; 

Rochester,  Hermitage's  case,  E.  A  O.  83  ;    Qate*» 

case,  112 ; 
Worcester,  Cook's  case,  tb.  240 ; 
Horsham,  Aldridge*s  case,  ib.  271. 

The  position  of  a  voter,  therefore,  before  1843,  was 
that  where  there  had  been  an  express  decision  of 
the  revising  barrister  the  Election  Committee  was 
a  court  of  appeal  from  that  decision.  See  Rogers 
on  Election  Committees,  p.  174.  Thirdly,  from 
1843  to  1867  the  law  was  governed  by  6  Vict.  c.  18, 
sect.  79  of  which  provided  that  the  register  should 
be  conclusive  eviaence  of  the  voter*s  retaining  the 
same  qualification.  That  this  section  does  not 
refer  to  procedure  only  may  be  seen  from  the 
wording  of  sect.  98,  which  provides  that  election 
committees  may  inquire  into  the  right  to  vote. 
This  section  made  the  register  final,  unless  there 
had  been  an  express  decision  of  the  revising  bar- 
rister. And  the  reviRing  barrister  was  bound  by 
decisions  to  distinguish  between  common  law  in- 
capacity, such  as  that  of  an  alien,  and  statutory 


incapacity  such  as  that  of  a  custom  bouse  officer, 
under  22  Geo.  3,  c.  41  s.  1 : 

PoumaU  Y.  Hood,  11  C.  B.  1 ; 

Cooper  V.  Harris,  7  M.  &  G.  97. 

Upon  this  point  thej^  also  referred  to 
Monmouth,  HalVs  case,  K.  &  0. 415 ; 
Rochester,  CoUins^s  case,ib.  121. 

Fourthly,  the  material  sections  in  the  Representa- 
tion of  the  People  Act  1867  (30  &  31  Vict.  c.  102), 
are  sects.  3  &  4,  oy  which  every  man  possessing  the 
qualifications  therein  mentioned  "  sbaU  be  entitled 
to  be  registered  as  a  voter,  and,  when  registered, 
to  vote."  In  the  Coventry  case  (1  0*M.  &  H.  107), 
Willes,  J.,  said  that  under  6  Vict.  c.  18,  s.  98,  if  no 
objection  had  been  taken  before  the  revising 
barrister,  the  election  judge  could  not,  even  on  a 
scrutiny,  go  into  a  question  of  Qualification ;  bat 
that  if  an  objection  could  not  nave  been  taken 
before  the  revising  barrister,  then  in  respect  of 
such  an  objection,  arising  afterwards,  it  came 
within  the  expression  "legal  incapacitv  at  the 
time  of  voting,"  which  mis^ht  be  inquired  into  by 
an  election  jndge.    They  also  cited 

The  Oldham  Case,  1  0*M.  &  H.  157; 

The  second  Bewdley  Case,  t6. 175. 

Fifthly,  coming  finally  to  the  Ballot  Act  1872,  we 
find  sect.  98,  of  6  Vict.  c.  18  repealed,  and  for 
what  other  purpose  could  it  have  been  repealed, 
except  to  make  the  register  final?  Then,  the 
woras  0^  sect.  7,  which  has  been  preceded  by  the 
significant  heading  "Amendment  of  Law"  are 
absolutely  conclusive  against  the  respondent. 
Besides  that,  the  section  is  by  sect.  15,  to  be  con- 
strued as  one  with  the  Acts  of  1843  and  1867, 
while  by  rule  41  especial  care  is  directed  to  be 
taken  that  the  moae  in  which  any  particular 
voter  has  voted  shall  not  be  discovered  until 
it  has  been  proved  that  he  has  voted.  The 
proviso  therefore  of  sect.  7  will  not  apply  to 
the  recipients  of  alms,  who  are  neither  "pro- 
hibited by  common  law  or  statute  from  votinff ;  if 
they  were,  there  would  be  a  wholesale  disfranchise- 
ment of  voters  in  many  small  boroughs.  It  may 
be  asked  to  whom  then  does  the  proviso  appl^  ? 
It  is  not  incumbent  upon  the  respondent  to  give 
an  answer,  but  it  may  be  answered  that  it  applies 
to  cases  where  there  is  a  prohibition  by  statute 
properly  so  called  e,  g.  to  revenue  officers  or  to 
such  common  law  disoualifications  as  those  of 
minors,  aliens,  felons,  ana  women.  All  these  answer 
the  definition.  In  fact  the  only  arguable  point  for 
the  petitioner  lies  in  the  use  ofthe  word"at"  in  sect. 
7,  but  it  has  been  shown  that  that  argument  foils. 

Qiffard,  Q.C.,  in  repjv  cited 
The  Rochester  case,  K.  &  O.  88; 
The  Bedford  Town  case,  P.  A  K.  112 ; 
The  Oldham  ease,  1  O'M.  &  H.  158 ; 

and  contended  that  the  argument  on  the  other 
side  limited  the  scrutiny  which  was  assumed  hj 
rule  41  of  the  Ballot  Act  1872.  He  also  relied  on 
the  Preamble  of  the  Reform  Act,  and  the  title  of 
the  Ballot  Act,  and  argued  that  prohibited  in  sect. 
7  must  mean  something  which  ought  not  to  be 
done. 

Lord  CoLEKiDGE,  C.J. — The  court  is  unanimous, 
and  entertains  no  doubt  upon  the  question  raised ; 
but  as  the  seat  is  claimed,  and  the  questions  are  of 
great  importance,  we  think  it  desirable  to  put  our 
opinion  into  writing. 

June  23. — The  following  written  judgment  was 
delivered  bv  Lord  Coleridge,  C.J. : — ^This  is  a  case 
stated  for  the  opinion  of  this  court  by  my  brother 
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Mellor,  wbo  tried  the  Petersfield  Election  Petition. 
The  petitioner  was  to  be  entitled  to  the  seat  if  (1) 
the  register  is  not  conclusive  as  to  the  right  to 
Tote  on  the  part  of  all  or  some  of  the  voters  who 
voted  for  the  sitting  member,  or  (2)  if  some  of 
those  voters  came  within  the  proviso  of  the  7th 
section  of  35  &  86  Yict.  c.  33.  The  case  was 
argaed  before  ns  with  remarkable  learning  and 
clearness  by  Mr.  Giffard  and  Mr.  Thesiger ;  and 
I  majt  I  hope,  be  permitted  to  thank  them  for  the 
^[reat  help  they  have  afforded  the  coart  in  arriv- 
ing at  a  conclusion.  A  very  natural  result  of  an 
argament  so  complete  and  exhaustive  was  to 
narrow  materially  the  disputable  ground,  and  to 
rcdoce  the  matters  for  decision  to  very  few.  We 
come  at  last  to  the  true  construction  of  the  7th  sec- 
tion of  the  Ballot  Act,  and  to  the  question  whether 
opon  the  right  to  vote  of  all,  or,  if  not  upon  the 
right  of  all,  upon  the  right  of  which  of  the  voters 
whose  votes  are  impugned  by  this  petition,  the 
register  of  electors  is  or  is  not  conclusive.  The 
history  of  legislation  on  the  subject  of  the  register 
seems  to  roe,  when  accurately  stated,  to  be  prac- 
tically decisive  of  this  case.  There  was  no  register 
before  the  first  Kef  or  m  Act,  in  1832  (2  Will.  4,  c. 
45),  and  afber  the  various  provisions  for  revising 
ami  completing  the  register,  both  in  counties  and 
boiODghs,  that  Act  enacts  in  terms  sufficient  to 
imply  its  conclusiveness,  in  sect.  54,  that  "it 
shall  be  deemed  the  register  of  electors  to  vote 
for  members  of  either  counties  or  boroughs."  By 
the  58th  section  of  that  Act  three  questions,  and 
three  only,  were  allowed  to  be  put  at  the  time  of 
polling  as  to  the  right  of  any  person  to  vote — 
First,  as  to  the  identity  of  the  voter ;  secondly,  as 
to  having  already  voted ;  thirdly,  as  to  his  still 
retainingthe  qualification  for  which  his  name  stood 
in  the  register.  The  60th  section  provides  for  the 
election  committees  retaining  some  part  of  their 
control  over  questions  as  to  jhe  qualification  of 
voters,  and  allowed  the  correctness  of  the  register 
to  be  impeached  in  any  case  in  which  the  revising 
barrister  had,  in  the  opinion  of  the  committee, 
improperly  decided.  There  were,  indeed,  no  direct 
uid  affirmative  words  making  the  register  conclu- 
sive, but  the  practical  efiecb  of  the  provisions  of 
tiie  Beform  Act  was,  with  slight  exceptions,  to 
make  it  so.  But  the  Registration  Act,  tho  6  &7 
Vict.  c.  18,  went  much  further;  it  enacted  in 
sect  79  that,  "at  every  future  election  for  a 
member  or  members  to  serve  in  Parliament  for 
any  county,  city,  or  borough,  the  register  of  voters 
so  made  as  aforesaid,  shall  be  deemed  and  taken 
to  be  conclusive  evidence  that  the  persons  therein 
named  continue  to  have  the  qualifications  which 
are  annexed  to  their  names  respectively  in  the 
register  in  force  at  such  election  :  Provided  ajways, 
tiiat  it  shall  not  be  lawful  for  any  person  to  vote' at 
any  election  for  a  member  or  members  for  any 
county  where  the  qualification  annexed  to  the 
name  of  such  person  shall  have  appeared  annexed 
to  his  name  in  the  preceding  register ;  and  such 
person,  on  the  last  daj  of  July,  in  the  year  in 
which  such  register  so  in  force  was  formed,  shall 
have  ceased  to  nave  such  qualification,  or  shall  not 
have  retained  so  much  thereof  as  would  have 
oititled  bim  to  have  had  his  name  inserted  in  such 
ivgister:  Provided  also,  that  no  person  shall  be 
entitled  to  vote  at  any  future  election  for  a  member 
or  members  to  serve  in  Parliament  for  any  city  or 
horoQ^hy  unless  he  shall,  ever  since  the  Slst 
July,  m  the  year  in  which  his  name  was  inserted 


in  the  register  of  voters  then  in  force,  have  resided, 
and  at  the  time  of  voting  shall  continue  to  reside 
within  the  city  or  borough,  or  place  sharing  in  the 
election  for  the  city  or  borough  in  the  election  for 
which  he  shall  claim  to  be  entitled  to  vote,  or 
within  the  distance  thereof  required  by  the  said 
recited  Act  (2  Will.  4,  c.  45,  s.  33),  to  entitle  such 
person  to  be  registered  in  any  year."    And  the 
81st  section  enacts  that  "  in  all  elections  whatever 
of  a  member  or  members  to  serve  in  Parliament 
for  any  county,  Ac,  or  for  any  city  or  borough  in 
England  or  Wales,  or  the  town  of  Berwick-upon- 
Tweed,  no  enquiry  shall  be  permitted  at  the  time  of 
polling  as  to  the  right  of  any  person  to  vote,  except 
only  as  follows,  that  is  to  say,  that  the  returning 
officer  or  his  respective  deputy  shall,  if  required,  on 
behalf  of  any  candidate,  put  to  any  voter  at  the 
time  of  his  tendering  his  vote,  and  not  aHierwards, 
the  following  questions,  or  either  of  them: — 1. 
Are  you  the  same  person  whose  name  appears  as 
A.  B.  on  the  register  of  voters  now  in  force  for  the 
county,  &c.  P    2.  Have  you  already  voted,  either 
here  or  elsewhere,  at  this  election  for  the  county, 
&c.  P"    It  enacted  in  the  98th  section  as  follows, 
amending  the  60th  section  of  the  Beform  Act, 
which  I  have  already  read : — "  It  shall  and  may  be 
lawful  for  any  such  committee  "  (the  select  com- 
mittee appointed  for  the  trial  of  a  petition  complain- 
ing of  an  undue  election  or  return) "  to  inquire  into 
and  decide  upon  the  right  to  vote  of  any  person  who, 
being  upon  the  register  of  voters  in  force  at  the 
time  of  such  election,  shall  have  voted  in  suoh 
election,  or,  not  being  upon  such  register,  shall 
have  tendered  his  vote  at  suoh  election,  in  case  the 
name  of   such  person  shall  have  been  specially 
retained  upon  suoh  register,  or  inserted  therein,  or 
expunged  or  omitted  therefrom,  by  the  express 
decision  of  the  revising  barrister,  who  shall  have 
revised  the    lists    of   voters    from    which    such 
register  shall  have  been  formed ;  and  also  that  it 
shall  and  may  be  lawful  for  such  committee  to 
inquire  into  and  decide  upon  the  right  to  vote  of 
any  person  who,  being  upon  such  register,  shall 
have  voted  in  such  election,  so  far  as  the  same  may 
be  disputed  on  the  ground  of  legal  incapacity  at 
the    time  of    his    voting  under  and    by  virtue 
of  any    statute    now    or    hereafter   to    be    in 
force,   or    on    the    ground    of    any  other  legal 
incapacity  at  tho  time  of  his  voting,  Which  may 
have  arisen  subsequently  to  the  expiration  of  the 
time  allowed  for  making  out  the  list  of  voters, 
from  which  the  register  of  voters  in  force  at  the 
time  of  such  election  shall  have  been  formed ;  but 
that  except  in  such  cases,  and  on  such  grounds  as 
aforesaid,  the  register  of  voters  in  force  at  the 
time  of  such  election  shall,  so  far  as  regards  the 
proceedings  before  such  committee,  be  final  and 
conclusive  to  all  intents  and  purposes  as  to  the 
right  to  vote  in  such   elections  of  every  person 
who  shall  be  upon  such  register."   So  stood  the  law 
at  the  time  of  the  passing  of  the  Bepresentation  of 
the  People   Act  (30  &  31  Yict.  c.  102),  and  the 
argument  addressed  to  us  by  Mr.  Giffard  was  in 
substance  this :  Before  the  Beform  Act,  the  re- 
turning  officer,  from  the  very  necessity  of  the 
case,  was  allowed,  and  indeed  obliged,  to  hold  a 
scrutiny  of  the  voters  at  the  time  of  the  polL    The 
creation  of  a  register  put  an  end  to  this  nooessity. 
The  returning  officer's  power  of  asking  questions 
was  accordingly  limited,  as  the  Beform  Act,  and 
subsequently    the    Begistration  Act,   limited  it. 
But  the  oondusivenesB  of  the  register  enaoted  by 
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these  Acts  had  reference  only  to  the  returning 
officer  and  to  the  time  of  the  actual  election,  and 
at  all  events,  except  so  far  as  these  enactments 
made  it  so,  it  was  not  conclusive.    Then  came  the 
Eepresentation  of  the  People  Act,  1867,  and  by 
the  3rd,  4th,  5th,  and  6th  sections  of  that  Act, 
new  franchises  were  created.    In  all  these  sections 
the  words  are  the  same.    The  persons  possessing 
the   respective   qualifications  are  enacted  to  be 
,  respectively  **  entitled  to  be  registered  as  voters, 
ana  when  registered  to  vote."    This  Act,  it  is 
said,  pursues  the  same  line  of  legislation ;  it  makes 
the  register  conclusive  on  the  returning  officer  at 
the  time  of  vQting,  but  it  goes  no  further.    This 
was  followed  by  the  Ballot  Act  (35  &  36  Yict. 
c.  33),  which  repeals  the  58th  and  66th  sections  of 
the  Beform  Act,  the  98th  section  of  the  Be^s- 
tration  Act,  and  the  proviso  to  the  79th  section 
of  the  same  Act,   and  enacts  affirmatively  in  the 
7th  section  as  follows :  "  At  any  election  for  a 
county  or  borough  a  person  shall  not  be  entitled 
to  vote  unless  his  name  is    on   the  register  of 
voters  for  the  time  being  in  force  for  such  county 
or  borough,  and  every  person  whose  name  is  on 
such  register  shall  be  entitled   to  demand  and 
receive  a  ballot  paper   and   to  vote :   Provided, 
that  nothing  in  this    section  shall    entitle   any 
person  to   vote   who  is  prohibited  from  voting 
by  any   statute,    or    by   the    common   law    of 
Parliament,  or  relieye  such  person  from  any  penal- 
ties to  which  he  may  be  liable  for  voting."    It 
contemplates  a  possible  scrutiny,  it  is  said,  by  the 
expression  ''  on  a  scrutiny,"  in  the  25th  section, 
and  clearly  the  opening  of  the  register,  by  the 
expressions  of  the  41st  rule.     The  effect  of  the 
Ballot  Act,  it  was  contended,  was,  by  repealing 
the  98th    section  of  the  Registration  Act,  and 
the  60th  section  of  the  Beform  Act,  to  remove 
from  the  Statute  Book  the  provisions  which  made 
the  register  conclusive ;  and  as  the  79th  section 
applied  only,  when  it  was  first  enacted,  to  the 
procedure  at   elections,   and    affected   only   the 
returning  officer,  so  such  was  its  only  effect  now ; 
and  the  7th  section  of  the  Ballot  Act  is  to  be  read 
in  the  same  manner,  as  applying  only  to  procedure 
at  elections,  and,  by  its  proviso,  practically  leaving 
open  the  inquiry  into  any   voter's  vote  which, 
although  it  may  be  on  the  register,  is  capable  of 
being  impeached   on   any   legal    ground.      The 
argument  is  ingenious,  but,  I  think,  untenable. 
From  the  Beform  Act   to  the  Ballot  Act,  the 
tendency  of  legislation  has  been  to  make,  with 
certain  exceptions,  the  register  conclusive.    There 
is  nothing  in  the  words  "  at "  or  "  in  "  any  election 
(for  both  prepositions  are  used)  to  limit  the  enact- 
ments to  the  time  of  polling  only ;  and  although 
it  is  true  that  the  58th  and  60th  sections  of  the 
Reform  Act,  and  the  98th  section  of  the  Regis- 
tration Act  have  been  repealed,  the  enacting  part 
of  the  79th  section  of  the  Registration  Act  has 
been  carefully  kept  in  force,  which  is  the  more 
remarkable  because  the  provisoes  to  that  section, 
which  insist  on  the  retention  of  certain  incidents 
of  the  qualification  up  to  the  time  of  voting,  are 
expressly  repealed.    No  answer  has  been  g^yen  to 
the  question,  and  probably  no  answer  could  be 
given  to  it,  what  effect  is  to  be  ascribed  to  the 
79th  section  of  the  Registration  Act,  beyond  and 
other  than  the  7th  section  of  the  Ballot  Act.  if 
both  these  sections  have  to  do  with  procedure  only  P 
The  retention  of  the  earlier  section  would  be  useless 
if  the  7th  section  of  the  Ballot  Act  makes  the  register 


certainly  conclusive  on  the  returning  officer. 
I  think  the  true  construction  of  these  sections, 
which  alone  remain,  is  to  make  the  register  con* 
elusive  not  only  on  the  returning  officer,  but  also 
on  any  tribunal  which  has  to  inquire  into  elections, 
except  in  the  case  of  persons  ascertained  by  the 
proviso.  These  are  "persons  prohibited  from 
voting  by  any  statute  or  by  the  common  law  of 
Parliament."  I  do  not  think  that  these  words 
are  pointed  at  any  of  the  cases  which  my  brother 
Mellor  has  referred  tons.  The  receipt  of  alms — 
supposing  the  alms  in  this  case  to  be  such  as  to 
disqualify;  the  receipt  of  parochial  relief;  non- 
residence  within  the  proper  distance  of  the 
borough;  non-occupation;  insufficient  qualifi- 
cation— none  of  these  things  appear  to  satisfy  the 
words  of  this  proviso.  It  does  not  mean  persons 
who  from  failure  in  the  incidents  or  elements  of 
the  franchise,  could  be  successfully  objected  to  on 
the  revision  of  the  register ;  it  means  persons  who 
from  some  inherent  or  for  the  time  irremoveable 
quality  in  themselves  have  not,  either  by  pro- 
hibition of  statutes,  or  at  common  law,  the  status 
of  Parliamentary  electors.  Such,  for  example, 
are  peers,  whether  of  the  United  Kingdom  or  of 
Scotland  or  Ireland,  women,  persons  holding 
certain  offices  or  employments,  the  subjects  S. 
statutory  prohibition,  and  persons  convicted  of 
crimes  which  disqualify  them  from  voting.  I  do 
not  say  that  this  list  is  exhaustive.  It  is  enough 
to  give  examples  of  the  cases  in  which  I  think 
the  register  would  be  still  open.  In  all  the  cases 
referred  to  us  by  my  brother  Mellor,  I  think  it  is 
not  open ;  and  I  answer  the  questions  put  by  him 
in  th«  12th  paragraph  of  the  case  by  saying  that 
I  think  none  of  the  votes  there  referred  to  ought 
to  be  struck  out  and  disallowed. 

SWEATING,  J.,  said  : — Having  had  an  opportunity 
of  reading  and  considering  the  judgment  just 
pronounced  by  my  Lord,  it  remains  for  me  only  to 
say  that  I  entirely  concur  in  it. 

Gbove,  J.,  said : — I  also  have  read  and  considered 
my  Lord's  judgment,  and  I  agree  in  the  con- 
clusion he  has  arrived  at,  and  tne  reasons  which 
he  has  given.  Jjidgmentfor  the  respondent. 

Agent  for  petitioner,  Boames. 

Agents  for  respondent,  Bogerson  and  Ford, 
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(Present  the  Right  Hons  :  Sir  James  Colvile,  Sir 
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Lee  v.  Fago. 
ON  appeal  fbom  the  abches  ggubt  of  cantebbttbt. 

Ecclesiasiicdl  procedure — Monition  vn  eivU  iuU— 

Allegation  of  interest 

A  monition  calling  upon  the  churchwardens  of  a 
parish  to  remove  certain  alleged  unlawful  oma" 
ments  in  the  church,  or  to  appear  and  show  cause 
against  such  removal,  must  disclose  on  its  facs 
such  an  interest  in  the  person  ai  whose  instance 
it  issu>ed  as  would  have  entitled  him  to  institute 
and  carry  on  a  civU  suit  commenced  in  ihe  ordi' 
nary  way  by  citation. 

This  was  an  appeal  from  a  sentence  or  decree 

of  the  Arches  Court  of  Canterbary-. 


AIAGISTRATES*   OASES. 


121 


PWT.  Co.] 


Leb  v.  Fagg. 


[Pfiiv.  Co. 


The  proceedings  were  originated  in  the  Diocesan 
or  Commissary  Court  of  Canterbury. 

On  the  24th  March  1873,  a  monition  and  citation 
under  seal  of  that  court  was  issued  by  order  of  the 
judge  of  the  petition  of  John  Benjamin  Lee  (the 
appellant),  after  the  affidavit  of  the  Bev.  John 
Fnckle,  Bural  Dean  of  the  Rural  Deanery  in  which 
the  Church  of  St.  Peter,  Folkestone,  is  situated, 
bad  been  filed  in  the  court,  and  after  it  had  been 
made  to  appear  to  the  judge  that  the  represen- 
tations of  figures  in  the  affidavit  mentioned,  had 
been  placed  in  the  Church  of  St.  Peter,  Folkestone, 
without  any  faculty  having  been  granted  for  that 
purpose. 

This  monition  and  citation  monished  and  cited 
the  Reverend  Charles  Joseph  Bidsdale,  Clerk, 
Incumbent  of  the  parish  or  district  and  church  of 
St.  Peter,  Folkestone,  in  the  county  of  Kent,  and 
diocese  and  jurisdiction  of  Canterbury,  and  John 
Fagg  and  Edward  Mummery,  the  churchwardens 
of  the  said  parish  or  district  (the  said  church- 
wardens being  the  respondents  in  this  appeal),  to 
remove,  or  cause  to  be  removed,  certain  representa- 
tions of  figures  in  coloured  relief,  of  plastic  material, 
representing  scenes  of  our  Lord's  PasEion,  attached 
to  the  walls  of  the  said  church  of  St.  Peter,  Folkes- 
tone, and  commonly  called  Stations  of  the  Cross 
and  Passion,  or  to  appear  and  show  cause  why  the 
same  should  not  be  removed,  on  the  ground  that 
the  said  stations  had  been  placed  in  the  said  church 
withoutany  faculty  having  been  granted  for  placing 
the  same  there. 

The  monition  was  served  on  the  incumbent  and 
churchwardens  on  the  25th  March  1873,  and  on 
the  31st  March  an  appearance  was  entered  by 
proctors  on  their  behalf. 

On  the  26th  May  1873,  counsel  appeared  in  court 
on  behalf  of  the  churchwardens  only,  and  prayed 
the  judge  to  dismiss  them  from  the  suit  with  costs, 
on  the  ground  that  John  Benjamin  Lee  did  not 
show  on  the  face  of  the  monition  any  interest  in 
the  matter  complained  of,  either  of  a  public  or  a 
private  character. 

On  the  9th  June  1873,  the  judge  (Dr.  Tristram), 
bv  interlocutory  decree,  rejected  the  prayer  of  the 
courchwardens.  From  this  decree  an  appeal  was 
made  to  the  Arches  Court  of  Canterbury  on  behalf 
of  the  churchwardens. 

On  the  14th  Nov.  1873,  the  Official  Principal  of 
the  Arches  Court  of  Canterbury,  reversed  the 
decree  of  the  court  below,  and  pronounced  for  the 
appeal,  and  dismissed  the  churcnwardens  from  the 
suit  with  costs  (L.  Bep.  4  A.  &  E.  135). 

The  present  appeal  was  from  this  decree. 

Dr.  Beane,  Q.C,  and  H.  Cowie  appeared  for  the 
appellant,  and  argued  that  the  suit  was  not  such  as 
to  require  the  party  at  whose  instance  it  was  com- 
menced to  have  any  special  or  private  interest  in 
the  subject  matter  thereof,  or  any  interest  other 
han  that  of  maintaining  public    order,  and  of 
aiforcing  obedience  to  ecclesiastical  law  ;  and  that 
t  was  not  necessary  that  he  should  have  sustained 
1  ay  civil  injury  in  respect  of  the  subject  matter  of 
he  suit,  or  that  he  should  have  the  status  of  a 
iparishioner  of  St.  Peters,  Folkestone. 

A,  J,  Stephene,  Q.C.  and  W,  0.  F.  Phillimore, 
»ntra. 

In  addition  to  the  cases  referred  to  in  tho  judg- 
lent  the  following  authorities  were  cited 
Twmer  v.  Meyers,  1  Hagsr.  Const.  414 ; 
Rm.  t.  BUhop  of  Chichester,  2  E.  &  E.  209 ;  29  L.  J. 

Mag.  Cas.— Vol.  IX. 


Their  Lordships*  judgment  was  delivered  by  Sir 
K.  Collier. — In  this  case  an  application  was  made 
to  the  Commissary  General  of  the  Diocese  of 
Canterbury  for  a  monition  to  be  issued  to  the  Bev. 
Charles  Joseph  Eidsdale,  the  incumbent  of  St. 
Peter's,  Folkestone,  and  the  churchwardens, 
ordering  them  to  remove  certain  ornaments  called 
Stations  from  their  church,  unless  they  could  show 
cause  why  such  ornaments  should  not  bo  removed. 
The  application  for  this  monition  appears  to  have 
been  made  by  a  gentleman  described  as  Mr.  John 
Benjamin  Lee,  of  No.  2,  Broad  Sanctuary,  in  the 
city  of  Westminster,  and  their  Lordships  cannot 
take  cognizance  of  any  other  description  of  that 
gentleman.  Mr.  Lee  does  not  state  that  he  has 
any  interest  in  the  suit.  The  rector  did  not 
appear,  but  the  churchwardens,  upon  the  day 
appointed  by  the  Commissary  General  for  holding 
a  court  to  make  an  order  in  the  matter,  insisted 
that  the  suit  should  be  dismissed,  on  the  ground 
that  the  monition  did  not  show  that  Mr.  Lee,  the 
promovent  of  the  suit,  had  any  such  interest  as 
would  entitle  him  to  maintain  it.  The  learned 
Commissary  General  overruled  this  objection, 
whereupon  an  appeal  was  preferred  to  the  Court 
of  Arches.  The  Judge  of  the  Court  of  Arches 
reversed  the  judgment  of  the  Commissary  General, 
and  directed  that  the  suit  should  be  dismissed 
as  against  the  churchwardens,  with  costs.  The 
first  question  which  arises  in  the  case  is — 
whether  it  is  in  point  of  law  necessary  that  the 
promovent  of  a  suit  of  this  description  should  have 
an  interest  in  the  subject  of  it  P  On  this  question 
the  learned  Judge  of  the  Court  of  Arches  observes : 
"  In  the  ecclesiastical  court  there  are  two  kinds  of 
suits,  civil  and  criminal.  The  criminal  suit,  which 
is  the  promotion  of  the  office  of  the  judge,  that  is, 
of  the  ordinary,  is  open  to  any  person  whom 
the  ordinary,  may  think  fit  to  allow  to  promote 
his  office  by  the  institution  of  a  criminal  suit; 
such  a  suit  is  '  ad  puhlicammndictam,'  and  in  some 
sense  concerns  every  member  of  the  church.  The 
civil  suit  is  not  open  to  everyone,  even  with  the 
consent  of  the  ordinary,  but  only  to  those  who 
have  a  personal  interest  in  it ; "  arid  the  learned 
judge  proceeds  to  rule  that  this  suit  comes  within 
the  latter  description.  Their  Lordships  are  of 
opinion  that  the  learned  judge  was  right.  It 
has  been  contended,  indeed,  at  the  bar  that  there 
is  in  the  ecclesiastical  courts  a  certain  third 
class  of  suits,  not  very  accurately  defined,  but 
designated  generally  as  a  tertvum  genvs,  partaking 
partly  of  the  character  of  civil  suits  and  partly  of 
the  character  of  criminal  suits,  and  that  this  suit 
is  one  of  that  ierti/um  genua,  but  no  sufficient 
authority  and  no  sufficient  argument  founded  upon 
principle  has  been  adduced  to  induce  their  Lord- 
ships to  affirm  the  existence  of  this  class  of  suits, 
or,  if  it  exists,  that  the  present  suit  belongs  to  it. 
Their  Lordships  find  the  law  on  this  subject 
laid  down  by  Lord  Stowell  in  a  case  which  has 
been  quoted,  the  Duke  of  Portla/nd  v.  Bingham 
(1  Hagg.  Cons.  157),  in  which  he  lays  down  the 
distinction  between  criminal  and  civil  ecclesiastical 
suits,  without  alluding  to  any  supposed  third  class 
of  suits,  in  these  terms :— "  There  aire  other  inter- 
ests in  which  every  man  partakes,  such  as  that  of 
maintaining  pubhc  order,  &o.  These  are  clear, 
direct,  and  universal,  and  will  entitle  anyone  to 
institute  proceedings  to  preserve  that  order.  But 
such  proceedings  must  be  ad  publicam  vindictam 
and  by  criminal  articles  exhibited  in  due  form, 
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which  is  the  nsual  way  of  trying  such  matters  as 
the  present,  and  the  most  oonyenient.  In  that 
case  the  question  would  be  reduced  to  one  point 
only — the  right  of  the  party  who  is  the  object  of 
such  proceedings,  whereas  in  civil  suits  a  previous 
question  may  arise  of  equal  difficulty  on  tne  right 
and  title  of  the  person  instituting  the  suit.  This, 
then,  is  an  important  distinction."  Their  Lord- 
ships, therefore,  have  come  to  the  conclusion  that 
it  is  necessary  in  point  of  law  to  enable  Mr.  Lee  to 
maintain  this  suit  that  he  should  have  some  interest 
in  it.  This  being  so,  the  questions  which  remain 
are  purely  questions  of  pleading  and  practice  in 
the  ecclesiastical  courts.  The  first  pleading  ques- 
tion which  arises  is  whether  it  is  necessary  that 
the  monition  should  show  the  interest  of  Mr.  Lee 
upon  the  face  of  it;  and,  secondly,  whether,  if 
the  defendants  are  entitled  to  object  to  his  want 
of  interest,    they   have    objected    to  it   at    the 

E roper  time  and  in  the  proper  manner?  It 
as  been  said  that  citations  in  suits  of  this 
kind  have  usually  not  set  out  the  interest  of  the 
promovent  of  the  suit.  Some  cases  have  been  cited 
upon  the  subject,  and  reference  has  been  made  to 
Conset's  Book  of  Practice,  in  which,  although  (as 
far  as  their  Lordships  understand)  no  precedent  is 
actually  set  out  of  a  form  of  citation  or  a  form  of 
monition,  still  the  requisites  of  a  citation  are  de- 
scribed. Those  requisites  are  first,  the  name  of  the 
judge,  his  commission,  and  style;  secondly,  the 
name  of  the  party  cited;  thirdly,  the  day  and  place 
where  he  must  appear;  fourthly,  the  cause  for 
which  the  suit  is  commenced ;  fi^hly,  the  name 
and  address  of  the  party  at  whose  mstance  the 
citation  is  obtained ;  and  sixthly,  the  residence  of 
the  defendant ;  and  it  is  argued  that  this  enumer- 
ation excludes  the  notion  that  the  interest  of  the 
promovent  of  the  suit  should  appear  in  the 
citation.  It  appears  however  to  their  Lord- 
ships that  that  part  of  the  citation  which  shows 
"the  cause  for  which  the  suit  is  commenced," 
would  probably  be  defective  unless  it  showed 
the  interest  wnich  the  promovent  had  in  it. 
Some  cases  were  then  referred  to  in  which  it  has 
been  contended  that  no  interest  was  set  out  in  the 
citation,  but  those  cases  do  not  appear  to  their 
Lordships  to  bear  out  that  contention.  In  the 
Duke  of  Portland  v.  Bvngliam^  it  is  said,  "  This  is 
a  case  arising  upon  a  decree  taken  out  by  the  Duke 
of  Portland,  as  lay  rector,  impropriator,  and  parson 
of  the  rectory  and  parish  of  St.  Maryiebone, 
against  Dr.  Bingham,  citing  him  to  appear  and 
bring  in  a  licence  granted  by  the  Bishop  ot  London 
authorising  him  to  perform  the  office  of  joint 
Sunday  preacher  in  a  chapel  in  Quebec  Street  in 
the  said  parish."  It  seems  from  his  citation  that 
the  Duke  of  Portland  did  allege  an  interest,  and 
the  question  subsequently  raised  by  an  act  on 
petition,  was  whether  the  interest  he  had  set  out 
was  or  was  not  sufficient.  Then  again  in  Lme  v. 
Harris  {1  Lee,  146),  it  would  appear,  from  the  short 
report  of  the  citation  that  it  did  show  some  interest 
on  the  part  of  the  promovent.  "  Mr.  Harris,  the 
vicar  of  St.  Stephen's,  took  out  a  citation  to  call 
Line  to  answer  in  a  cause  of  invading  and  en- 
croaching on  Harris's  office  by  officiating  in  this 
chapel  without  his  leave."  Possibly  if  the  citation 
had  been  set  out  in  full,  the  nature  of  his  interest 
would  have  more  clearly  appeared.  Again,  in  the 
case  of  Hopper  v.  Dams  (1  Lee,  640),  some  interest 
was  stated  on  behalf  of  the  churchwardens.  Be 
this  as  it  may,  it  is  to  be  observed  that  a  citation 


only  calls  upon  the  defendant  to  appear,  and  then 
the  proceedings  take  the  ordinary  course  of  libel 
and  allegation,  and  so  on.  This  suit  is  com- 
menced not  merely  b^  citation  but  by  monition 
also.  The  defendant  is  not  only  called  upon  to 
appear,  but  to  do  a  certain  act.  or  to  show  cause 
why  it  should  not  be  done.  A  monition  is  by  no 
means  a  process  of  the  court  to  be  issued  like  a 
citation  as  a  matter  of  course,  bat  is  granted  on 
application  in  the  exercise  of  judicial  discretion, 
and  in  the  absence  of  cause  shown  becomes  an 
imperative  order.  If  therefore  it  were  dear  that  a 
mere  citation  need  not  show  an  interest,  it  would 
by  no  means  follow  that  a  monition  need  not.  As 
far  as  their  Lordships  are  able  to  collect,  this  mode 
of  proceeding,  although  it  may  not  be  altogether 
novel,  has  been  more  frequently  adopted  recently, 
than  in  former  times.  According  to  the  statement 
of  the  Dean  of  the  Arches,  which  undoubtedly  is 
correct,  no  precedent  is  to  be  found  of  any  monition 
ngt  showing  an  interest  in  a  civil  suit  of  this  kind. 
One  precedent  only  has  been  brought  before  their 
Lordships  of  such  a  monition,  but  that  is  of  a  very 
importuit  character.  It  is  the  well-known  case  of 
Deal  V.  lAddeU  (Moore's  Special  Report  1857),  in 
which  the  suit  was  commenced  in  precisely  the 
same  manner  as  this,  and  in  which  the  interest  of 
the  promovent  of  the  suit  is  set  out  most  carefully 
in  the  monition.  It  may  be  at  least  inferred  that 
their  Lordships,  who  heard  that  case  (the  com- 
mittee comprising  very  eminent  names),  were  of 
opinion  that  this  was  proper  and  necessary,  for 
Mr.  Beal  appeared  before  the  Privy  Council  desir- 
ing the  execution  of  the  monition,  whereupon 
counsel  for  the  defendant  made  an  objection  which 
was  afterwards  withdrawn,  that  Mr.  Beal  had  no 
interest  to  continue  the  suit,  although  he  had  law- 
fully begpin  it,  whereupon  (according  to  the  I'eport 
of  Mr.  Moore)  the  committee  observe: — "The 
counsel  for  the  respondents  took  an  objection, 
which  they  did  not  press,  to  Beal  being  heard,  as 
he  had  ceased  to  be  a  parishioner  or  inhabitant 
within  the  district  of  St.  Barnabas,  and  therefore 
had  no  locus  standi  in  an  ecclesiastical  court.  Their 
Lordships  intimated  their  opinion  that  the  ob- 
jection in  general  law  and  practice  was  correct,  and 
that  it  was  only  in  the  particular  circumstances  of 
the  case,  and  having  regard  to  the  waiver  of  the 
objection  by  the  incumbent  and  churohwardens, 
that  Beal  would  be  allowed  to  proceed,  but  that  the 
permission  granted  him  was  not  to  be  considered 
a  precedent."  Their  Lordships  seem  to  have 
entertained  some  doubt  as  to  whether  Beal's 
interest  must  not  have  been  a  continuing  interest 
to  enable  him  to  enforce  execution  in  the  suit,  but 
none  that  it  was  proper  and  necessary  that  his 
interest  in  the  first  instance  should  have  been 
stated  in  the  proceeding  by  which  the  suit  was 
commenced.  That  being  so,  their  Lordships  are 
clearly  of  opinion  that  it  was  necessaxy  that  Mr. 
Lee's  interest  should  appear  upon  the  monition. 
Then  comes  the  question,  if  the  defendants  had 
a  right  to  object  to  his  interest  not  appearing 
when  and  how  they  should  have  objectea  r  It  is 
stated,  indeed,  by  the  learned  Judge  of  the  Com- 
missary Court  that  in  his  opinion  the  only  conve* 
nient  and  correct  mode  of  raising  an  objection  to 
Mr.  Lee's  interest  is,  either  appearing  under 
protest  and  calling  upon  him  to  propound  his 
interest,  or  by  raising  it  on  the  admission  of  the 
libel  or  by  the  subsequent  pleadings.  The  learned 
Judge  of  the  Court  of  Arches  speaks  of  three 
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courses  which  were  open  to  the  defendants.  He 
aayg,  "  The  party  so  cited  miffht  have  taken  one  of 
three  oonrses,  he  might  have  appeared  and 
demanded  a  more  formal  proceeding  by  way  of 
libel,  or  by  the  less  formal  way  of  act  on  petition, 
but  he  might  also  have  made  his  defence  by 
appearing  in  obedience  to  the  monition  and  showing 
cause  against  it  to  the  court.*'  The  learned  Com- 
missary gave  notice  that  he  would  hold  a  court  for 
the  purpose  of  cause  beiuff  shown  against  the 
momtion,  and  he  states  that  ne  held  this  court  with 
a  Yiew  of  making  an  order  in  the  matter.  Under 
theee  circumstances,  the  defendants  being  called 
ttpoD,  as  they  properly  would  be,  to  show  cause,  in 
their  Lordsmps'  opinion  it  was  competent  for  them 
to  show  as  cause  that  which  was  fatal  to  the  suit, 
namely,  that  the  plaintiff  had  no  interest  in 
instituting  it.  Theur  Lordships  are  therefore  of 
opinion  that  the  jud^ent  of  the  Court  of  Arches 
was  right,  and  they  will  humbly  advise  Her  Majesty 
to  affirm  that  judgment,  and  to  dismiss  this  appeal, 
with  costs. 

Proctors  for  the  appellant,  Moore  and  Currey. 

Proctors  for  the  respondents,  Brooks,  Ta/nnery 
and  Jenkine. 


V.C.  MALINS'  COUBT. 

EUported  by  F.  Gould  oad  Jaxzs  £.  Hobwi.  Eaqxs., 

Buristers-at-Law. 


IViday,  June  19, 1874. 

Be  Clebgt  Obpham  Corporation. 

Charity — hweetment  of  fwnds — Change  of  invest- 
ments — Cask  under  control  ofcov/rt — 23  §f  24  Vict, 
c.  J^,  sect,  11 — Metropolitan  Consolidated  Stock — 
34  ^  35  Viet.  c.  47,  sect.  13. 
The  treaswrer  of  a  charity  was  hound  hy  the  Act  in^ 
corporatvng  the  charity  to  vnvesi  all  the  moneys, 
given  to  the  charity  vn  the  public  funds  and  he 
accordingly  invested  the  money  in  the  Three  per 
Cents,  and  New  Three  per  Cents. 
Held  thai  he  might  sell  out  these  stocks  for  the  pur- 
pose ofre-vnvestinginany  of  the  securUies  in  whi^ 
cash  under  the  control  of  the  court  might  he  in- 
vested or  (under  34  &  35  Vict.  c.  47,  sect.  13)  in 
Metropolitan  Consolidated  Stock. 
Petition.     This  was  a  petition  by  the    above- 
named  charitable  corporation  praying  the  advice 
of  the  court  as  to  their  power  of  investment  of  the 
funds  applicable  to  the  purposes  of  the  charity. 

The  Clergy  Orphan  Cforporation  was  established 
hy49  Geo.  3,  c.  xviii,  the  objects  of  the  society 
being  the  clothing  maintaining  and  educating  poor 
orphans  of  clergymen  of  the  established  church  in 
England  until  of  age  to  be  put  apprentice  and  the 
corporation  was  thereby  empowered  to  hold  all 
sums  of  money  given  and  bequeathed  to  it  for  the 
purposes  in  the  Act  mentioned,  and  might  pur- 
:hase  said  hold  lands. 

By  the  fourth  section  of  the  Act  it  was  enacted 
hat  it  should  be  lawful  for  the  treasurer  for  the 
ime  being  of  the  corporation,  and  he  was  thereby 
squired  with  the  consent  of  the  committee  to  lay 
'Ut  and  invest  all  sums  of  money  which  had  been 
T  should  be  given  or  bequeathed  for  the  purposes 
f  the  charity  (other  than  such  as  should  be 
eouiied  for  immediate  expenditure)  in  any  of  the 
laolic  funds.  And  by  the  fifth  section  it  was 
■nacted  that  the  diviaends,  and  interest  which 
^louldfrom  time  to  time  arise  from  funds  and 
acoritaee  belonging  to  the  corporation  should  from  i 


time  to  time  be  applied  for  the  purposes  in  the  Act 
mentioned.  The  moneys  whicn  had  from  time  to 
time  been  given,  devised,  or  bequeathed  for  the 
charitable  uses  in  the  Act  mentioned,  and  which 
were  not  required  for  immediate  expenditure  were 
from  time  to  time  invested  in  the  Three  per  Cents, 
and  New  Three  per  Cents.,  and  at  the  time  of 
presenting  this  petition  amounted  to  upwards 
of  126,0CS2.  The  corporation  were  desirous  of 
selling  out  the  sums  of  stock  and  of  re-investing 
the  proceeds  in  some  or  one  of  the  stocks,  funds, 
or  securities  in  which  by  the  general  order  of  the 
1st  Feb.  1861,  cash  under  the  control  of  the  court 
might  be  invested  or  (under  the  provisions  of  the 
Act  of  34  &  35  Yict.  c.  47,  sect.  13)  in  Metropolitan 
Consolidated  Stock  (a) 

The  petition  therefore  prayed  the  advice  of  the 
court :  Whether  your  petitioners  may  sell  out  the 
several  sums  of  bank  annuities  now  standing  in  their 
nanies  or  such  parts  thereof  as  they  may  think  expe- 
dient, and  may  re-invest  the  proceeds  of  such  sales 
with  the  consent  and  approbation  of  the  com- 
mittee, in  or  upon  the  stocks,  funds,  or  securities, 
in  or  upon  which  by  the  general  order  of  this 
honourable  court  of  the  1st  Feb.  1861,  cash  under 
the  control  of  this  honourable  court  may  be  invested 
or  in  Metropolitan  Consolidated  Stock. 

Cozens-Hardy,  for  the  petitioners.  We  come 
within  sect.  11  of  the  Act  of  23  &  24  Vict.  c.  38. 
The  treasurer  is  bound  to  invest  the  money 
received  by  him,  and  is  not  merely  empowered. 
Be  Warde  (2  Joh.  &  Hem.  191)  does  not  apply. 

The  Vice-Chancellor. — I  cannot  understand  the 
decision  in  Be  Warde.  1  think  that  the  treasurer 
being  a  trustee  his  powers  are  extended  by  23  &  24 
Yict.  c.  38,  sect.  11,  and  I  answer  the  question  in 
the  affirmative. 

Solicitors,  Chappie  and  Welch. 


COUBT  OF  QTOEN'S  BEHCH, 

Reported  by  J.  Sbobit  and  M.  W.  McExlulb,  Esqrs., 

Borriaters-at-Law. 


Wednesda/y,  AprU  29, 1874. 

Beg.  v.  Guabdians  op  Stepney  Union. 

Criminal  ItmcUic — Maintenance — Power  of  jiusiices 
to  adjudge  settlement  of  lunatic — Order  made  by 
justices — "Debt,  claim,  or  demand" — 9  Oeo.  4, 
c.  40,  «.  64;  3^4  Vict.  c.  54,  8.  7  ;  22  4- 23  VicL 

C.   4i7,  S.   X. 

Where  a  person  charged  with  felony  has  been 
acquitted  on  the  ground  of  insanity,  and  is  de- 
tained during  pleasure,  two  justices  of  the  county 
where  the  lunatic  is  detained  may  inquire  into 
and  adjudge  the  settlement  of  the  lunatic,  and 
may  make  an  order  upen  the  overseers  or  guard- 
ians of  the  parish  where  the  lunatic  is  adjudged 
to  be  legdUy  settled  to  pay  such  weekly  sum  for 
the  maintenance  of  the  lunatic  as  two  justices 
shall  from  time  to  time  direct. 

The  service  of  stkch  an  order  upon  the  guardians 
need  not  bs  accompanied  hy  a  statem,ent  of  the     4 
grounds  of  chargeabilty  and  particulars  of  settle- 
ment. 


(a)  Section  13  is  as  foUowa.  '*  A  trastee,  executor,  or 
other  person  empowered  to  invest  mone^  in  pnblic  stocka, 
or  funds,  or  other  ffovernment  securities  may,  unless 
expressly  forbidden  by  the  will  or  other  instmment  nnder 
which  he  acts,  whether  prior  to  this  date  or  not,  invest 
the  some  m  oonaoUdatea  stock." 
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Proceedings  to  enforce  the  pcuyment  of  each  such 
weekly  sum  must  he  commenced  toithin  the  time 
limited,  by  sect.  I  of  22  ^  23  Vict.  c.  49. 
This  was  a  writ  of  m^cmdamus  to  the  guardians  of 
Stepney  Union  to  pay  for  the  maintenance  of 
Adelaiae  Freedman,  a  criminal  lunatic  in  Broad- 
moor Asylum,  the  said  Freedman  having  a  settle- 
ment in  the  Stepney  Union. 

The  writ  of  mandamus  recited  that  Adelaide 
Freedman  was  on  24th  Nov.  1869,  at  the  Old  Bailey, 
found  insane  by  a  jury,  and  the  court  ordered  her 
to  be  confined  during  Her  Majesty's  pleasure; 
that  two  justices  of  the  City  of  London  inquired 
into  her  settlement  and  pecuniary  circumstances, 
and  on  21st  Dec.  1869,  adjudged  her  to  be  settled 
in  the  parish  of  St.  Paul,  Shadwell,  within  the 
Stepney  Union,  and  the  pauper  having  been  sent 
to  Broadmoor  Asylum,  they  ordered  the  Stepney 
Union  to  pay  to  the  superintendent  of  that  asylum 
the  sum  of  14ss.  weekly,  the  same  being  a  reason- 
able charge ;  that  the  lunatic  was  removed  to  the 
asylum  on  7th  Jan.  1870 ;  that  the  union  had  not 
paid  the  said  sum,  and  there  was  due  442.  18s. 
This  sum  the  writ  ordered  the  union  to  pay. 

The  return  alleged,  first,  that  A.  Freedman  was 
not  found  insane  as  cdleged ;  secondly,  that  neither 
of  the  said  justices  had  any  jurisdiction  to  make 
such  order;  thirdly,  that  before  making  the  order 
the  union  received  no  notice,  and  were  not  aware 
of  the  said  inquiry.  The  return  proceeded  as 
follows : — 

4.  And  we  the  guardians  of  the  poor  aforesaid, 
do  further  humbly  certify  and  return  to  our  said 
sovereign  lady  the  Queen  that  the  said  supposed 
order  of  justices,  mentioned  and  referred  to  in  the 
said  writ,  was  and  is  made  by  the  said  two  justices, 
mentioned  and  referred  to  in  the  said  writ,  to  the 
effect  and  in  the  words  following,  that  is  to  say, 
"  To  the  guardians  of  the  poor  of  the  Stepney 
Union,  in  the  county  of  Middlesex,  in  which  the 
parish  of  St.  Paul,  Shadwell,  is  comprised,  and  to 
the  overseers  of  the  poor  of  the  said  parish,  and  to 
each  of  them.  London,  to  wit, — "Whereas  one 
Adelaide  Freedman  was  on  the  22nd  Nov.,  in  the 
year  of  our  Lord  1869,  at  the  general  session  of 
oyer  and  terminer  of  our  Lady  the  Queen  held  for 
the  jurisdiction  of  the  Central  Criminal  Court,  at 
Justice  Hall,  in  the  Old  Bailey,  in  the  suburbs  of 
the  City  of  London,  indicted  for  murder,  and  at 
the  same  session  of  oyer  and  terminer  held  at 
aforesaid  on  the  24th  day  of  the  said  month  of 
November,  the  said  Adelaide  Freedman  was  found 
to  be  insane  by  a  jury  lawfully  empanelled,  where- 
upon the  court  ordered  the  said  Adelaide  Freed- 
man to  be  confined  during  her  Majesty's  pleasure. 
Now  we,  Samuel  Wilson,  Esq.,  and  Sir  William 
Anderson  Rose,  Knight,  being  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  City  of  Lon- 
don and  the  liberties  thereof,  in  which  the  said 
Adelaide  Freedman  was  so  tried  and  found  insane  as 
aforesaid  (no  one  of  her  Majesty's  principal  Secre- 
taries of  State  having  otherwise  directed),  havintr 
now  received  evidence  on  oath  touching  the  saia 
several  premises,  do  adjudge  the  same  to  be  true. 
And  we  the  said  Samuel  Wilson,  Esq.,  and  Sir 
William  Anderson  Bose,  Knight,  such  justices  as 
aforesaid  of,  in,  and  for  the  said  City  of  London 
and  the  liberties  thereof,  do  now  inquire  into  and 
ascertain  by  the  best  evidence  and  informal 
tion  which  can  be  obtained  under  the  cir- 
cumstances of  the  personal  legal  disability 
of  the  said  Adelaide  Freedman,  into  the  place 


of  the  last  legal  settlement  and  the  pecuniary 
circumstances  of  the  said  Adelaide  Freedman, 
and  it  now  appearing  to  us  the  said  justices 
that  the  said  Adelaide  Freedman  is  not  pos- 
sessed of  sufficient  property  which  can  be  ap- 
plied to  her  maintenance,  and  having  now  re- 
ceived evidence  on  oath  touching  the  place  of  the 
last  legal  settlement  of  the  said  Adelaide  Freed- 
man, do  by  this  our  order,  under  our  hands  and 
seals,  adjudge  that  the  said  Adelaide  Freedman  is 
lawfully  settled  in  the  parish  of  St.  Paul,  Shad- 
well,  in  the  county  of  Middlesex;  and  whereas 
the  said  Adelaide  Freedman  is  now  confined  in 
her  Majesty's  gaol  of  New^to;  and  whereas, 
upon  the  making  of  this  order,  a  warrant  will  be 
issued  by  one  of  her  Majesty's  principal  Secre- 
taries of  State  for  the  removal  of  the  said  Adelaide 
Freedman  from  the  said  gaol  of  Newgate  to  the 
criminal  lunatic  asylum  at  Broadmoor  in  the 
county  of  Berks :  Now  we  do  hereby  order  you, 
the  guardians  of  the  poor  of  the  Stepney  Union, 
in  which  the  said  parish  of  St.  Paul,  Shadwell,  is 
comprised,  from  and  immediately  after  the  re- 
moval of  the  said  Adelaide  Freedman  from  the 
said  gaol  of  Newgate  to  the  Broadmoor  Criminal 
Lunatic  Asylum  aforesaid,  to  pay  on  behalf  of  the 
said  parish  to  the  superintendent  for  the  time 
being  of  the  said  crimmal  lunatic  asylum,  weekly 
and  every  week,  the  sum  of  14«.,  the  same  having 
been  proved  before  us  to  be  a  reasonable  charge 
in  that  behalf  for  the  maintenance  of  the  said 
Adelaide  Freedman  in  the  said  lunatic  asylum 
during  her  confinement  therein,  under  ana  by 
virtue  of  the  warrant  so  to  be  issued  by  one  of 
her  Majesty's  principal  Secretaries  of  State  as 
aforesaid,  or  until  it  shall  be  otherwise  ordered 
according  to  law.  Given  under  our  hands  and 
seals  at  the  Guildhall  iustice  room  in  the  said 
city,  this  21st  Deo.,  in  the  year  of  our  Lord  1869. 
Samuel  Wilson  (l.8.)  Wm.  A.  Rose  (l,s.)."  Which 
said  supposed  order  was  and  is  illegal  and  bad  on 
the  face  thereof  by  reason  that  it  does  not  show 
that  Adelaide  Freedman  therein  mentioned,  was 
at  the  time  of  the  making  of  the  said  supposed 
order,  kept  in  custody  or  imprisoned  within  the 
jurisdiction  of  the  said  justices  who  made  the 
said  supposed  order,  and  bv  reason  that  the  said 
supposed  order  does  not  show  that  it  was  made 
upon  or  in  respect  of  any  complaint  or  informa- 
tion made  to  or  before  the  said  justices  who  made 
the  said 'supposed  order,  and  by  reason  that  the 
said  supposea  order  does  not  show  that  we,  the 
said  guardians  of  the  poor,  had  any  summons  or 
notice  to  appear  or  attend  before,  or  did  in  any 
way  appear  before  the  said  justices  on  their  in- 
quiry mentioned  and  referred  to  in  the  said  sup- 
posed order  into  the  place  of  the  legal  settlement 
and  the  pecuniary  circumstances  of  the  said 
Adelaide  Freedman. 

5.  And  we,  the  guardians  of  the  poor  aforesaid, 
do  further  humbly  certify  and  return  to  our  said 
sovereign  lady  the  Queen,  that  the  said  supposed 
order  of  justices  mentioned  and  referred  to  in 
the  said  writ  was  not  duly  served  upon  the  said 
guardians  of  the  Stepney  Union  as  alleged  in  the 
same  writ. 

6.  And  we  the  guardians  of  the  poor  aforesaid 
do  further  humbly  certify  and  return  to  our  said 
sovereign  lady  the  Queen,  that  althouffh  the  said 
supposed  order  mentioned  and  referred  to  in  the 
said  list,  was  in  fact  made  on  the  2l8t  Dec.  1869, 
the  said  supposed  order  has  never  been  served 
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upon  ns  the  gaardians  of  the  poor  aforesaid  by  the 
delivery  of  a  copy  or  counterpart  of  such  supposed 
order,  accompanied  by  a  statement  in  writing 
Betting  forth  the  grounds  of  such  su]  posed  order, 
indading  the  particulars  of  the  settlement  or 
settlements  relied  upon  in  support  thereof,  and 
that  by  reason  of  the  said  supposed  order  never 
having  been  served  as  last  mentioned,  we  the 
said  guardians  of  the  poor  aforesaid  have  hitherto 
been  prevented  from  appealing  against  the  said 
supposed  order,  and  having  the  said  supposed 
order  quashed  by  the  quarter  sessions  of  the  peace 
holden  in  and  for  the  City  of  London. 

7.  And  we  the  guardians  of  the  poor  aforesaid, 
do  further  humbly  certify  and  return  to  our  said 
sovereign  lady  the  Queen  that  as  to  251,  48.  part  of 
the  sum  of  442. 188.  mentioned  and  referred  to  in 
the  said  writ,  the  same  consists  of  thirty-six  sums 
of  14».  each,  supposed  to  have  been  ordered  to  be 
paid  by  and  to  have  become  due  from  us  the 
guardians  of  the  poor  aforesaid  at  intervals  of  a 
week  from  the  14th  Jan.  1870,  until  the  23rd  Sept. 
1870;  that  if  the  said  thirty- six  sums  of  l^s.  each 
ever  were  ordered  to  bo  paid  by  and  became  due 
from  us  the  guardians  of  the  poor  aforesaid,  the 
same  were  debts,  claims,  or  demands,  and  their 
total  the  sum  of  261,  48.,  was  a  debt,  claim,  or 
demand  lawfully  incurred  by  and  becoming  due 
from  as  the  guardians  of  the  poor  aforesaid  as  the 
guardians  of  an  union,  namely,  the  said  Stepney 
Union,  in  the  county  of  Middlesex,  after  the  passing 
of  the  Act  made  in   the  session  of  Parliament 
holden  in  the  22nd  and  23rd  year  of  the  reign  of 
our  sovereign  lady  the  Queen,  to  provide  for  the 
payment  of  debts  mcurred  by  boards  of  guardians 
m  unions  and  parishes,  and  boards  of  manage- 
ment in  school  districts,  and  were  so  incurred,  and 
80  became  due  before  the  29th  Sept.  1870 ;  that 
the  half-year's  accounts  for  the  said  Stepney  Union 
ought  to  have  been  and  were  closed,  according  to 
the  order  of  the  Poor  Law  Board,  up  to  the  25th 
March  1870,  the  said  29th  Sept.  1870,  and   the 
25th  March  1871,  respectively ;  that  no  proceedings 
for  the  recovery  of  tne  said  thirty-six  sums  of  iSs. 
each  or  any  of  them,  or  for  the  recovery  of  their 
total  the  said  sum  of  25Z.  4«.,  or  for  the  recovery 
of  any  part  of  any  such  sums,  were  commenced 
within  the  i»aid  half-year  ending  the  said  29th  Sept. 
1870,  or  within  three  months  after  the  expiration 
of  such  half-year,  nor  has  the  Poor  Law  Boai'd 
granted  any  extension  of  time  for  the  payment  of 
the  said  thirty-six  sums  of  148.  each  or  any  of  them, 
or  for  the  payment  of  their  total  the  said  sum  of 
25i.  4«.,  or  for  the  payment  of  any  part  of  any  such 
sums,  nor  was  the  said  writ  issuea  nor  any  appli- 
cation for  the  same  made  within  the  time  so  limited 
by  the  said  statute  as  aforesaid. 

8.  And  we  the  said  guardians  of  the  poor  hum- 
bly submit  that  for  the  reasons  and  causes  afore- 
aid,  we  ought  not  to  and  cannot  pay  to  the 
B  ipenntendent  for  the  time  being  of  the  criminal 
lunatic  asj^lum  at  Broadmoor  mentioned  and  re- 
fi  rred  to  in  the  said  writ,  the  sum  of  441,  IBs.  Od, 
n  entioned  and  referred  to  in  the  said  writ,  under  and 
ii  nursuauce  of  the  said  supposed  order  mentioned 
aiid  referred  to  in  the  said  writ,  for  the  main- 
t(!pance  of  the  said  Adelaide  Freedman  in  the  said 
ciiminal  lunatic  asylum. 

To  this  return  the  prosecutor  pleaded  that  the 
St  id  A.  Freedman  was  found  to  be  insane  as  stated 
iz  the  writ  of  tnandamiM ;  that  the  order  of  justices 
V  u  in  the  worda  and  figures  set  forth  in  the  iburth 


paragraph  of  the  return,  and  was  in  full  force  and 
validity ;  that  the  justices  had  jurisdiction ;  that 
the  guardians  were  duly  summoned  and  had  due 
notice  to  appear  before  the  justices  on  the  said 
inquiry ;  that  the  said  order  was  duly  served;  that 
the  said  half-yearly  accounts  were  not  closed  up  to 
the  25th  March  1870,  29th  Sept.  1870,  and  26th 
March  1871,  respectively. 

There  was  also  a  demurrer  to  the  first,  second, 
third,  fourth,  sixth,  and  seventh  paragraphs  of  the 
return. 

The  defendants  took  issue  on  the  plaintiff's 
second,  third,  fourth,  fifth,  sixth,  and  seventh 
pleas.  And  as  to  the  fiflh  plea  the  defendants,  on 
equitable  grounds,  say  that  after  the  said  supposed 
onler  had  been  in  fact  made,  and  after  the  said 
Adelaide  Freedman  had  been  removed  to  and 
admitted  into  the  said  Broadmoor  criminal  lunatic 
asylum,  to  wit,  on  or  about  the  14th  Jan.  1870,  a 
copy  of  the  said  supposed  order,  but  not  accom- 
panied by  a  statement  in  writing,  setting  forth  the 
grounds  of  such  supposed  order,  including  the  par- 
ticulars of  the  settlement  relied  upon  in  support 
thereof,  was  served  on  the  defendants;  that  the 
defendants,  desiring  and  intending  to  appeal 
against  the  said  supposed  order,  duly  entered  their 
appeal  against  the  same  for  hearing  at  the  general 
quarter  sessions  of  the  peace  holden  in  and  for  the 
said  city  of  London;  that  the  said  appeal  duly 
came  on  to  be  heard  at  the  general  quarter  sessions 
holden  on  the  9th  April  1870,  before  Sir  Robert 
Walter  Garden,  knight.  Sir  Thomas  Gabriel, 
baronet,  alderman  of  the  said  city,  the  Bight  Hon- 
ourable Bassell  Gnrney,  recorder  of  the  said  city, 
David  Henry  Stone,  esquire,  Thomas  Scambler 
Owden,  esquire,  other  of  the  aldermen  of  the  said 
city,  and  others  their  fellow  justices  of'  the  peace 
of  our  said  lady  the  Queen  in  and  for  the  said  city 
of  London,  in  which  said  appeal  the  defendants 
were  the  appellants,  and  Edward  James  Bead,  the 
clerk  of  the  peace  for  the  said  city  of  London,  was 
the  nominal  respondent  for  and  on  behalf  of  the 
plaintiff;  that  both  parties  duly  appeared  by  coun- 
sel at  the  said  quarter  sessions;  that  the  said 
nominal  respondent  for  and  on  behalf  of  the  plain- 
tiff, by  his  said  counsel,  then  and  there  objected  to 
the  jurisdiction  of  the  said  court  to  proceed  in  the 
hearing  of  the  said  appeal,  on  the  ground  that  the 
said  supposed  order  bad  not  then  been  duly  served 
on  the  defendants,  by  reason  that  the  same  had 
not  been  accompanied  by  a  statement  in  writing, 
setting  forth  the  grounds  of  such  supposed  order, 
including  the  particulars  of  the  settlement  relied 
upon  in  support  thereof,  and  that,  until  such 
statement  had  been  served,  there  whs  no  grievance 
to  the  defendants  against  which  they  could  appeal, 
and  as  to  which  the  said  court  of  quarter  sessions 
were  empowered  to  give  relief;  that  the  defen- 
dants, by  their  counsel,  then  and  there  agreed  and 
admitted  that  no  such  statement  had  been  served, 
and  thereupon  the  said  court  of  quarter  sessions 
refused  to  hear  the  said  appeal,  and  the  said 
counsel  for  the  said  nominal  respondent,  for  and 
on  behalf  of  the  plaintifi',  then  and  there  said  that 
the  said  supposed  order  should  be  duly  served  on 
the  defendants,  and  that  although  by  the  said  sup- 
posed order  the  moneys  therein  mentioned  are 
ordered  to  be  paid  weekly,  yet,  from  the  yth  April 
1870,  to  the  3l8t  March  1871,  no  application  for 
payment,  or  in  respect  thereof,  was  made  to  the 
defendants ;  and  the  defendants  say  that,  believ- 
ing and  relying  by  reason  of  the  premises  that 
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before  the  plaintiff  would  attempt  to  enforce  the 
said  snppoBed  order  he  would  cause  the  same  to 
be  dul}r  served,  accompanied  by  such  statement 
in  writing  as  aforesaid,  and  that  the  defendants 
would  thereby  have  the  opportunity  to  appeal 
against  the  said  supposed  order  to,  and  get  the 
same  quashed  at,  the  general  quarter  sessions  of 
the  peace  in  and  for  the  said  city  of  London,  they, 
the  defendants,  took  no  steps  to  remove  the  said 
supposed  order  by  writ  of  certioraH  into  this 
honourable  court,  in  order  that  the  same  might  be 
quashed  or  otherwise  to  obtain  the  quashing  of  the 
said  supposed  order ;  that  no  service  whatever  of 
the  said  supposed  order  has  been  made  on  the 
defendants  since  the  said  9th  April  1870,  and  that 
the  plaintiff  ought  not  now  to  be  admitted  to  say 
that  the  said  supposed  order  was  duly  served  upon 
the  defendants. 

Beplication  to  the  sixth  plea  on  equitable 
grounds,  repeating  the  allegations  in  the  foregoing 
replication,  that  the  plaintiff  ought  not  now  to  be 
admitted  to  say  that  the  order  was  duly  served 
upon  the  defendants  according  to  and  in  pursu- 
ance of  the  statutes  in  such  case  made  and  pro- 
vided. 

Demurrer  to  the  second  plea,  and  joinder  in 
demurrer  to  the  first,  second,  third,  fourth,  sixth, 
and  seventh  paragraphs  of  the  return. 

Joinder  in  demurrer  to  the  second  plea,  and 
demurrer  to  the  equitable  replications  to  the  fifth 
and  sixth  pleas. 

Joinder  in  demurrer  to  the  equitable  replica- 
tions. 

Poland  (with  him  C.  Bowen)  for  the  prosecution, 
contended  that  the  order  made  by  the  two  justices 
of  London  was  valid.  Sect.  1  of  39  &  40  Geo.  3, 
c.  94,  enacts  **  that  in  all  cases  where  it  shall  be 
given  in  evidence  upon  the  trial  of  any  person 
charged  with  treason,  murder,  or  felony,  that  such 
person  was  insane  at  the  time  of  the  commission 
o£  such  offence,  and  such  person  shall  be  ac- 
quitted, the  jury  shall  be  required  to  find  specially 
whether  such  person  was  insane  at  the  time  of 
the  commission  of  such  offence,  and  to  declare 
whether  such  person  was  acquitted  by  them  on 
account  of  such  insanity ;  ana  if  they  shall  find 
that  such  person  was  insane  at  the  time  of  the 
committing  such  offence,  the  court  before  whom 
such  trial  shall  be  had,  shall  order  such  person  to 
be  kept  in  strict  custody  in  such  place  and  in  such 
manner  as  to  the  court  shall  seem  fit,  until  his 
Majesty's  pleasure  shall  be  known;  and  it  shall 
thereupon  be  lawful  for  his  Majesty  to  give  such 
order  tor  the  safe  custody  of  such  person  during 
his  pleasure  in  such  place  and  in  such  manner  as 
to  his  Majesty  shall  seem  fit,"  &c.  Then  sect.  54 
of  9  Greo.  4,  c.  40,  provides  that  "  in  all  cases 
where  any  person  shall  be  kept  in  custody  as  an 
insane  person  by  order  of  any  court,  or  by  his 
Majesty  s  order,  subsequent  thereunto,  it  shall 
and  may  be  lawful  for  any  two  justices  of  the 
peace  of  the  county  where  such  person  shall  be  so 
kept  in  custody,  to  inquire  into  and  ascertain  by 
the  best  legal  evidence  that  can  be  procured  under 
the  circumstances  of  personal  legal  disability  of 
such  insane  person,  the  place  of  the  last  legal 
settlement,  and  the  circumstances  of  such  person ; 
and  if  it  shall  not  appear  that  he  or  she  is 
possessed  of  sufficient  property  which  can  be 
applied  to  his  or  her  maintenance,  it  shall  and 
may  be  lawful  for  such  two  justices  to  make  order, 
under  their  hands  and  seals,  upon  such  parish 


where  they  adjudge  him  or  her  to  be  legally 
settled,  to  pay  such  weekly  sum  for  his  or  her 
maintenance  in  such  place  of  custody  as  one  of 
his  Majesty's  principal  Secretaries  of  State  shall, 
by  writing  under  his  hand,  from  time  to  time 
direct ;  and  where  such  place  of  settlement  cannot 
be  ascertained,  such  order  shall  be  made  upon  the 
treasurer  of  the  county  where  such  person  shall 
have  been  apprehended;  but  if  it  shall  appear 
that  such  person  is  possessed  of  such  sufficient 
property  as  aforesaid,  then  such  justices  shall 
order  and  direct  the  same  to  be  applied  to  pay  and 
satisfy  the  expenses  of  the  maintenance  of  such 
person  in  the  manner  hereinbefore  directed."  To 
this  section  is  added  a  proviso  "  that  the  church- 
wardens and  overseers  of  the .  parish  in  which  the 
justices  or  the  major  part  of  them  shall  adjudge 
any  insane  person  to  be  settled,  may  appeal 
against  such  order  to  the  general  quarter  sessions 
of  the  peace,  to  be  holden  for  the  county  where 
such  order  shall  be  made,  in  like  manner  and 
under  like  restrictions  and  regulations  as  against 
any  order  of  removal,  giving  reasonable  notice 
thereof  to  the  clerk  of  the  peace  of  such  county, 
who  shall  be  respondent  in  such  appeal,  which 
appeal  the  justices  of  the  peace  assembled  at  the 
general  quarter  sessions  are  hereby  authorised  and 
empowered  to  hear  and  determine  in  the  same 
manner  as  appeals  against  orders  of  removal  are 
now  heard  and  determined."  As  to  prisoners  who 
became  insane  during  imprisonment,  3  &  4  Vict, 
c.  54,  s.  1  provides  that  in  such  case  "  it  shall  be 
lawful  for  any  two  justices  of  the  peace  of  the 
county,  city,  borough  or  place  where  such  person 
is  imprisoned,  to  inquire,  with  the  aid  of  two 
physicians  or  surgeons,  as  t-o  the  insanitr|r  of  such 
person;  and  if  it  shall  be  duly  certified  by  such 
justices  and  such  physicians  or  surgeons  that  such 
person  is  insane,  it  shall  be  lawful  for  one  of  her 
Majesty's  principal  Secretaries  of  State,  upon  receipt 
of  such  certificate,  to  direct,  bv  warrant  under  his 
hand,  that  such  person  shall  be  removed  to  such 
county  lunatic  asylum,  &c.,  as  the  said  Secre- 
tary of  State  may  judge  proper  and  appoint/' 
&c.  Sect.  3  of  the  same  Act,  as  to  persons 
charged  with  misdemeanor,  makes  a  provision 
similar  to  that  made  by  40  Geo.  3,  c.  94,  in  cases 
of  felony,  and  newer  is  given  to  justices  to  make 
the  same  inquiry,  &c.,  "  and  to  make  the  like  order 
for  the  payment  of  such  person's  maintenance  as 
above  mentioned ;"  a  power  of  appeal  being  given 
by  ss.  4  5.  Then  sect.  7,  after  reciting  9  Geo.  4, 
c.  40,  s.  54,  and  that  it  is  expedient  that  so  much 
of  that  Act  as  relates  to  the  direction  to  be  given 
by  the  Secretary  of  State  should  be  repealed,  enacts 
"  that  so  much  of  the  said  Act  as  relates  to  such 
directions  to  be  given  by  such  Secretary  of  State 
shall  be  and  the  same  is  hereby  repealed ;  and  that 
it  shall  be  lawful  for  such  two  justices,  by  order 
under  their  hands,  to  direct  the  overseers  of  the 
parish  in  which  they  shall  adjudge  such  insane 
person  as  last  aforesaid  to  be  legally  settled,  or  in 
case  such  parish  shall  be  comprised  in  a  union 
declared  by  the  Poor  Law  Commissioners,  or  shall 
be  under  the  management  of  a  board  of  guardians 
established  by  the  Poor  Law  Commissioners,  then 
the  guardians  of  such  union  or  parish,  as  the  case 
may  be,  to  pay  such  weekly  sum  for  the  mainten- 
ance of  such  person  as  they  or  any  such  two 
justices  shall,  by  writing  under  their  hands  direct.'* 
Under  this  section  the  order  in  the  present  case 
was  made,  and  its  validity  is  denied  by  the  defend- 
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ants,  on  the  ground  that  the  Act  of  9  Geo.  4,  c.  40, 
includiDg  sect.  54,  is  wholly  repealed  by  8  &  9  Vict, 
c.  126,  8. 1.     Bat  it  was  obviously  not  the  inten- 
tion of  the  Legislature  to  do  away  with  the  power 
to  make  such  orders  in  cases  of  felony,  whilst 
the  power    to   make    them    in    cases    of    mis- 
demeanor   still    exists    under    ss.    2    and    3    of 
J)  &   4    Vict.    c.    54:    (Guardians  Sfc.  of  Leeds 
V.  Grwardians  Sfc.  of  WaJcefield,  7  El.  &  Bl.  258,  was 
referred  to.)     So  far  as  a  statute  is  incorporated 
in  a  subsequent  statute,  its  simple  repeal  does  not 
repeal  the  incorporated  part  (Beg.  v.  Smith,  L. 
Rep.  8  Q.  B.  146) ;  so  tnat  notwithstanding  the 
repeal  of  the  whole  of  9  G«o.  4,  c.  40,  by  8  &  9  Vict, 
c.  126,  sect.  54  of  the  older  Act  may  still  be  held 
in  force  by  reason  of  its  incorporation  in  sect.  7 
of  3  &  4  Tict.  c.  54.    If  the  court  does  not  adopt 
this  view,  it  is  submitted  that  sect.  7  of  3  &  4 
Vict.  c.  54  (above  cited)  contains  a  sufficient  sub- 
stantive enactment  to  enable  two  justices  to  make 
this  order.    It  is  objected,  in  the  next  place,  that 
even  if  the  justices  had  power  to  make  the  order, 
its  service  should  have  been  accompanied  with  a 
statement  of  the  grounds  and  particulars  of  settle- 
ment ;  for  by  sect.  54  of  9  Geo.  4,  o.  40,  a  right 
of  appeal  against  the  order  is  given  to  the  general 
quarter  sessions  "  in  like  manner  and  under  hke 
restrictions  and  regulations  as  against  any  order 
of  removal ;  "  but  this  does  not  apply  to  the  service 
of  the  order  itself,  but  only  to  the  appeal :  (Reg,  v. 
Derhyshiref  22  L.  J.  147,  M.  0.  was  referred  to.) 
The  objection  that  the  order  was  made  ex  parte 
cannot  be  sustained :  (see  Ez  parte  Monkleigh,  17 
L.  J.  76,  M.  C.)    It  is  now  too  late  to  urge  the 
objections  contained  in  the  equitable  replications, 
because  the  order,  if  the  justices  had  power  to  make 
it,  continues  valid    until    set    aside  on    appeal. 
FinaDv,  the  remedy  by  distress  against  the  over- 
seers having  been  taken  away,  there  is  no  other 
remedy  leil  except  that  by  7na7idamii8.    Besides 
any  objection  on  this  score  should  have  been  taken 
before  the  writ  issued  :   (see  per  Lord  Campbell 
in  Beg,  v.  Bristol  Dock  Co.,  2  Q.  B.  70.) 

Sir  /.  B.  Karslake,  Q.C.  (with  him  Edward 
Clarke)  for  the  defendants. — Sect.  54  of  9  Geo.  4, 
c  40,  having  been  repealed  hy  the  Legislature, 
whether  per  incuriam  or  intentionally,  the  justices 
had  no  power  to  make  the  order  in  this  case. 
Under  that  section  the  justices,  before  making  the 
order,  were  to  inquire  into  and  ascertain  the 
circumstances  of  the  lunatic,  and  see  whether  he 
had  sufficient  property  to  be  applied  to  his  main- 
tenance. It  cannot  be  that  sect.  7  of  3  &  4  Vict, 
c  54,  which  was  obviously  designed  to  make  only 
a  partial  alteration  in  the  law,  vi^.,  as  to  the 
direction  by  a  Secretary  of  State,  has  the  effect  of 
enabling  the  justices  to  make  orders  under  all  cir- 
comstancea  whatever,  and  no  matter  what  the 
circumstances  of  the  lunatic;  yet  this  effect  it 
most  have  if  that  section  is  held  to  preserve  to 
jostices  the  power  of  making  such  order.  [Cock 
BUBN,  C.J. — -That  is,  no  doubt,  a  strong  argument ; 
bat  it  is  a  choice  of  inconveniences. J  It  may  be 
that  the  Legislature  Intended  that  in  cases  of 
ieiony  the  county  where  a  lunatic  is  confined 
Bhould  pay  for  his  maintenance.  In  the  next 
ploe,  even  if  the  justices  had  power  to  make 
thj  order,  it  was  not  properly  served,  and  is 
th  srefore  inoperative.  Sect.  54  of  9  Oeo.  4,  c.  40 
aa  imilates  the  order  in  all  respects  to  an  order 
oT  removal,  and  appeal  being  given  against  it 
**]  1  like  manner,  and  under  like  restrictions  and 


regulations  as  against  any  order  of  removal,"  and 
the  justices  in  quarter  sessions  are  to  hear  and 
determine  it  "in  the  same  manner  as    appeals 
against  orders  of  removal  are  now  heard  and  de- 
termined "  :  (see  Beg.  v.  Glamorganshire,  13  Q.  B. 
561 ;  Beg  v.  Newport,  33  L.  J.  155,  M.  G.)    The 
procedure  on  these  is  now  regulated  by  11  &  12 
Vict.  c.  31,  sect.  2  of  which  renders  necessary  the 
sending  of  the  grounds  of  removal,  including  par- 
ticulars of  settlement.    An  appeal  will  not  lie  until 
the  order  of  removal  has  been  served,  accompanied 
by   the    grounds   of   chargeability  and   the  par- 
ticulars of  settlement:    (See  Beg.  v.  Glamorgan" 
shire,  8  El.  &  Bl.  694 ;  and  Beg.   v.  Becorder  of 
Shrewsbury,  1  El.  &  Bl.  711);    in  the  latter  of 
which  cases  Lord  Campbell,  C.J.  said  (p.  721) :  "  The 
service  of  the  order  is  a  mere  nullity  without  the 
service  of  the  notice  of  chargeability ;  till  this  ser- 
vice there  is  no  power  of  removal ;  and  the  time 
for  appealing  dates  from  the  service.    That  being 
so,  there  is  no  ^evance  until  there  is  notioe  of 
chargeability,  and  there  being  no  notice  there  is  no 
right  of  appeal."    As  to  the  251,  the  demand  is 
clearly  barred  bv  sect.  1  of  22  &  23  Vict.  c.  49, 
which   enacts  that  "with  respect   to  any  debt, 
claim,  or  demand  which  may,  after  the  passing  of 
this  Act  be  lawfully  incurred  by  or  become  due 
from  the  guardians  of  any  union  or  parish,  or  the 
board  of  management  of  any  school  or  asvlum  dis- 
trict, such  debt,  claim,  or  demand  shall  be  paid 
within  the  half-year  in    which  the  same    shall 
have  been  incurred  or  become  due,  or  within  three 
months  after  the  expiration  of  such  half-year,  but 
not  afterwards,  the  commencement  of  such  half- 
year  to  be  reckoned  from  the  time  when  the  last 
half-year's  account  shall  or  ought  to  have  been  closed 
according  to  the  order  of  the  Poor  Law  Commis- 
siones  or  Poor  Law  Board,  provided  that  the  Poor 
Law  Board,  by  their  order,  may,  if  they  see  fit, 
extend  the  time  within  which  such  payment  shall 
be  made,  for  a  period  not  exceeding  twelve  months 
a^r  the  date  of  such  debt,  claim,  or  demand." 
In  Baker  v.  The  Guardians  of  the  BUleiricay  Union 
(2  H.  &  Colt,  645),  Pollock,  C.  B.  said,  as  to  that 
enactment, "  the  question  is  whether  a  plea  setting 
up  the  fact  that  the  action  was  not  commencd 
until  after  the  period  expired,  is  an  answer  to  the 
action;  or,  in  other  words,  whether  when  the  Legis- 
lature has  said  that  a  debt  shall  be  paid  within  a 
limited  time,  but  not  afterwards,  an  action  may  be 
brought  for  it,  and  the  defendant  compeUed  to 
apply  to  a  court  of  equity  to  restrain  the  execu- 
tion.   I  am  tilearly  of  opinion  that  when  a  statute 
says  that  a  debt  shall  not  be  paid  after  a  certain 
time,  no  action  can  be  maintained  for  it.  .  .  .  Here 
the  statute  says  that  the  debt  shall  not  be  paid 
after  the  time  prescribed,  and  the  common  sense 
is  that  if  it  is  not  to  be  paid  it  cannot  be  sued  for." 

Poland  in  reply,  contended  that  sect.  1  of  22  & 
23  Vict.  c.  49  was  not  applicable  to  a  case  where 
the  Crown  sought  to  enforce  the  performance  of  a 
statutory  obligation,  such  not  being  a  case  of  a 
"  debt,  claim,  or  demand."  [Blackburn,  J. — I  do 
not  see  why  the  limitation  should  not  apply  to 
liabilities  created  by  statute.]  Ward  v.  Lowndes 
(1  Bl.  &  El.,  940)  was  referred  to. 

CocKBURN,  C.J. — This  is  a  Tnandativus  to  the 
guardians  of  the  poor  of  the  Stepney  Union  to 
pay,  in  obedience  to  an  order  of  two  justices  of  the 
City  of  London,  a  sum  of  money  for  the  main- 
tenance of  a  criminal  lunatic,  at  present  in  confine- 
ment in  a  public  lunatic  asylum ;  and  there  can 
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be  no  doubt  that  if  the  statute  of  9  Geo.  4,  c.  40, 
were  still  in  existence,  this  would  be  a  valid  order, 
subject  to  one  or  two  subordinate  points  which 
have  been  raised.  The  main  and  sweeping  objec- 
tion to  the  order  is  taken  on  the  ground  that  the 
Act  of  9  Geo.  4,  c.  40,  has  been  repealed  by  8  &  9 
Vict.  0.  126,  s.  1.  But  then  it  is  said  on  the  part 
of  the  prosecution  that  the  7th  section  of  3  &  4 
Vict.  c.  64,  which  engrafted  on  the  former  statute 
certain  modifications  of  it,  although  the  former 
statute  has  been  repealed,  contains  still  substantive 
enactments  sufficient  to  support  the  order  which 
has  been  made  in  the  present  case.  There  is  no 
doubt  that  sect.  7  of '  3  &  4  Vict.  c.  54,  was  intro- 
duced not  for  the  purpose  of  creating  substantive 
enactments,  but  for  the  purpose  of  modifying  the 
enactments  of  the  prior  Act  of  9  Geo.  4,  c.  40, 
B.  64.  I  suppose  by  some  oversight,  when  the 
Legislature  repealed  the  statute  of  9  Geo.  4,  c.  40, 
they  hsid  not  in  their  minds  a  distinct  and  accurate 
recollection  of  the  7th  section  of  3  &  4  Vict.  c.  64, 
of  the  precise  language  and  form  of  that  section, 
and  thought  that  that  section  would  suffice  for  the 
purpose  of  providing  for  criminal  lunatics  in  the 
position  in  which  the  lunatic  in  the  present  case  is 
placed.  But  the  difficulties  which  have  been 
pointed  out  are  somewhat  striking.  The  Act  of  9 
Geo.  4,  c.  40,  points  out  that  the  justices  before  they 
make  the  order  are  to  find  out  about  the  pecuniary 
means  of  the  lunatic.  There  were  provisions  as 
to  appeal  which  must  be  held  to  have  ceased  to 
exist  with  the  repeal  of  that  statute  unless  they 
were  by  implication  incorporated  in  and  kept  alive 
by  sect.  7  of  3  &  4  Vict.  c.  64.  I  confess  I  am  not 
prepared  to  go  the  length  of  saying  that  those 
salutary  provisions  of  the  Act  of  9  Geo.  4  are 
kept  alive  by  and  incorporated  in  the  7th  section  of 
3  &  4  Vict.  c.  64.  I  do  not  say  it  is  not  so ;  but  I  do 
not  think  it  necessaf y  for  the  purpose  of  upholding 
the  order  made  under  the  7th  section  of  the  latter  Act, 
to  hold  that  those  provisions  of  the  former  Act 
are  embodied  in  and  kept  alive  by  it.  I  should 
rather  be  inclined  to  think  that  it  was  by  an 
omission  or  oversight  on  the  part  of  those  who 
framed  the  later  Act,  that  those  provisions  were 
allowed  to  drop.  The  question  to  which  I  have 
applied  my  mind  is  this — to  see  whether  there  is 
a  sufficiently  substantive  enactment  in  sect.  7  of 
3  &  4  Vict.  c.  64,  for  the  purpose  of  the  present 
case.  I  cannot  adopt  the  view  contended  for  by 
Sir  John  Karslake  that  the  Legislature  intended 
to  repeal  the  Act  of  Parliament  upon  which  se'^t.  7 
of  3  &  4  Vict.  c.  64,  is  engrafted.  I  cannot  think 
the  Legislature  intended  anything  so  exceptional 
and  unusual  as  that  criminal  lunatics  confined  in  a 
public lunaticasylum  shouldbeleft  there  without  the 
parish  or  union  in  which  they  are  settled  being  called 
on  to  contribute  to  his  maintenance ;  and  if  I  can 
find  anything  in  sect.  7  of  3  &  4  Vict.  o.  54,  which 
will  suffice  for  the  purposes  of  the  present  case,  I 
think  I  ought  at  once  to  adopt  it.  Now,  passing 
over  f^or  a  moment  the  recital  in  that  section,  after 
repealing  a  certain  part  of  the  Act  of  9  Geo.  4, 
c.  40,  8.  64,  it  enacts  that  **  it  shall  be  lawful  for 
such  two  justices,  by  order  under  their  hands,  to 
direct  the  overseers  of  the  parish  in  which  they 
shall  adjudge  such  insane  pernons  as  last  afore- 
said, to  be  legally  settled,  or  in  case  such  parish 
shall  be  comprised  in  a  union  declared  by  the  Poor 
Law  Commissioners,  or  shall  be  under  the  manage- 
ment of  a  board  of  guardians  established  by  the 
Poor  Law  Commissioners,  then  the   guardians  of 


such  union  or  parish,  as  the  case  may  be,  to  pay 
such  weekly  sum  for  the  maintenance  of  such 
person  as  they  or  any  such  two  justices  shall  by 
writing  under  their  hand  sdirect.  Now  the  whole 
of  that  is  complete  in  itself  with  one  exception, 
namely,  that  it  speaks  of  the  justices  by  whom 
the  order  is  to  be  made  by  reference  to  something 
else,  calling  them  '*  such  two  justices."  I  think 
the  reference  is  supplied  by  the  preamble  of  the 
section  which  recites  sect.  64  of  9  Geo.  4,  c.  40, 
by  which  it  was  among  other  things  enacted 
"  that  it  should  be  lawful  for  the  justices  of  the 
peace  of  the  county  where  any  person  should  be 
kept  in  custody  as  an  insane  person,  &c"  Looking 
at  that,  the  words  "  such  two  justices  "  in  sect.  7 
of  3  &  4  Vict.  c.  64,  receive  a  sufficient  explanation, 
and  it  becomes  clear  that  what  the  enacting  part 
of  the  section  refers  to  is  the  justices  of  the  county 
where  the  criminal  lunatic  is  kept  in  custody.  It 
is  true  that  this  section  does  not  contain  the 
various  provisions  of  9  Geo.  4,  c.  40,  s.  64;  but 
there  is  a  substantive  enactment,  and  in  so  im- 
portant a  matter,  in  order  that  the  maintenance  of 
a  criminal  lunatic  should  not  be  a  casus  omissus,  I 
think  that  anything  in  that  enactment  which  can 
be  held  applicable  should  be  so  held.  I  think, 
therefore,  that  sect.  7  of  3  &  4  Vict.  c.  54,  is  suffi- 
cient for  the  purposes  of  this  case.  But  then,  it 
has  been  argued,  even  if  this  is  so,  there  are 
certain  conditions  necessary  to  the  enforcing  of 
the  order,  and  they  have  not  been  satisfied ;  and 
it  has  been  contenaed  that  this  order  is  analogous 
to  an  order  of  removal.  Practically,  it  has  the 
same  effect,  though  there  is  no  actual  removal 
from  one  parish  to  another,  because  the  lunatic  is 
adjudged  to  be  settled  in  and  chargeable  in  a. 
particular  parish,  though  he  remains  m  the  same 
place  of  confinement.  Then  let  us  see  whether 
there  is  any  legislative  enactment  making  the 
regulations  as  to  poor  law  orders  of  removal 
applicable  to  such  a  case  as  the  present.  I  do  not 
find  that  there  is  any  such  enactment.  The  Act 
which  was  referred  to,  11  &  12  Vict.  c.  31,  modifies 
the  previous  legislation  on  the  subject,  viz.,  the 
Act  of  4  &  6  Will.  4,  c.  76,  s.  79  of  which  pro- 
vided that  the  notice  of  chargeability  should  be 
accompanied  by  a  copy  of  the  examination.  The 
Act  of  11  &  12  Vict.  c.  31,  repeals  that  enactment, 
and  then,  in  sect.  2,  substitutes  for  the  copy  of  the 
examination  a  statement  in  writiug  under  the 
hands  of  the  overseers  or  the  guardians  setting 
forth  the  grounds  of  removal,  including  the  par- 
ticulars of  the  settlement  relied  upon  in  support 
thereof.  [His  Lordship  read  the  section.]  Here 
the  guardians  could  not  comply  with  that  if  there 
is  no  removal.  That  enactment  is  therefore  inappli- 
cable to  the  present  case ;  for  if  there  is  no  removal, 
there  cannot  be  any  statement  of  the  grounds  of 
removal.  The  argument  based  on  the  non-compli- 
ance in  this  respect  with  the  requirements  of  11 
&  12  Vict.  c.  31,  therefore  fails.  We  come  next  to 
consider  the  cases  which  show  that  an  appeal 
must  be  conducted  in  like  manner  with  an  appeal 
against  an  order  of  removal.  These  cases  do  not 
seem  to  me  to  apply  in  the  present  instance,  where 
we  are  considering,  not  the  proceedings  on  appeal, 
but  the  proceedings  accompanying  the  order  and  the 
service  of  the  order.  We  come,  lastly,  to  the  point 
that  only  a  portion  of  this  sum  can  be  recovered. 
I  think  that  the  prosecution  have  failed  to  meet  the 
contention  of  the  other  side  as  to  this.  The  Legis- 
lature having,  by  22  &  23  Vict.  c.  49,  s.  1,  enacted 
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that "  with  respect  to  any  debt,  claim,  or  demand 
whidi  may,  after  the  passing  of  this  Act,  be  law- 
fully incurred  by  or  oecome  due  from  the  guar- 
dians of  any  union  or  parish,  or  the  board  of 
manageinent  of  any  school  or  asylum  district,  such 
debt,  daim,  or  demand  shall  be  paid  within  the  half 
year  in  which  the  same  shall  have  been  incurred  or 
become  due,  or  within  three  months  after  the  expira- 
tion of  such  half  year,  but  not  afterwards,  the  com- 
mencement of  such  half  year  to  be  reckoned  from 
the  time  when  the  last  half  year's  account  shall  or 
oaght  to  have  been  closed  according  to  the  order  of 

y  the  Poor  Law  Commissioners  or  Poor  Law  Board." 
The  Btatnte  begins  to  run  from  the  time  when  the 
order  is  served.  I  see  no  answer  to  the  argument 
furnished  by  this  as  to  this  part  of  the  money, 
I  am,  therefore,  of  opinion  that  on  this  our  judg- 
ment must  be  for  the  defendants.  As  to  the  rest 
our  judgment  will  be  for  the  prosecution. 

BiACKBUBir,  J. — I  am  of  the  same  opinion.  The 
main  qoestion  really  turns  on  what  is  the  proper 
construction  of  sect.  7  of  3  &  4  Yict.  c.  54.  As 
things  now  stand  the  statute  of  9  Geo.  4,  c.  40,  is 
repealed  simpliciter.  This  case  furnishes  an 
instance  of  the  difficulty  which  frequently  arises 
from  one  statute  repealing  another,  and  things 
happening  which  those  who  drew  the  statute  never 
contemplated.  The  9  Greo.  4.  c  40,  s.  54,  enacted 
that "  where  any  person  shall  be  kept  in  custodv 
as  an  insane  person  by  order  of  any  court,  &c.,  it 

.  shall  and  may  be  lawful  for  any  two  justices  of  the 
peace  of  the  county  where  such  persons  shall  be 
80  kept  in  custody,  to  inquire  into  and  ascertain, 
hj  toe  best  legal  evidence  that  can  be  procured, 
&^  the  place  of  the  last  legal  settlement,  and  the 
cinnmistanoes  of  such  person ;  and  if  it  shall  not 
appear  that  he  or  she  is  possessed  of  sufficient  pro- 
perty which  can  be  applied  to  bis  or  her  mainte- 
nance, it  shall  and  may  be  lawful  for  such  two 
justices  to  make  order  under  their  hands  and  seals 
upon  such  parish  where  they  adjudge  him  or  her 
to  be  legally  settled,  to  pay  such  weekly  sum  for 
his  or  her  maintenance  in  such  place  of  custody  as 
one  of  his  Majesty's  principal  Secretaries  of  State 
shall  from  time  to  time  direct,  &c. ;  but  if  it  shall 
appear  that  such  person  is  possessed  of  such  suffi- 
cient property  as  aforesaid,  then  such  justices  shall 
order  and  direct  the  same  to  be  applied  to  pay  and 
satisfy  the  expense  of  the  maintenance  of  such 
person  in  the  manner  hereinbefore  directed." 
Then  there  follows  a  power  of  appeal  given  by  the 
Bsme  section.  As  that  section  stood,  therefore,  it 
was  quite  plain  that  two  justices  were  to  inquire 
into  the  legal  settlement  of  the  lunatic,  and  they 
were  also  to  inquire  whether  he  had  any  means, 
and  if  he  had  no  means  so  that  he  could  be  sup- 
ported oat  of  his  own  property,  then  an  order  was 
to  be  made  upon  the  parish  to  pay  such  sum  as  the 
Secretary  of  State  should  from  time  to  time  direct. 
At  that  time  there  was  no  power  with  regard  to 
persons  detained  in  custody  charged  with  mis- 
demeanors who  had  been  acquitted  on  the  ground 
of  insani^.  Then  came  the  Act  of  3  &  4  V  ict.  c. 
H  sect,  o  of  which  enacted  that  where  a  person 
changed  with  misdemeanor  has  been  found  not 
gni  ty  on  the  ground  of  insanity,  ho  shall  be  de- 
tail ed,  "  and  in  all  such  cases  two  justices  of  the 
pea  %  of  the  county,  city,  or  place  where  such 
per  ion  shall  have  been  acqijiitted  on  account  of- 
ins  nity,  or  shall  be  kept  in  custody,  shall  have 
the  like  power  as  is  given  in  the  cases  before 
me  tioned,"  that  is,  when  a  prisoner  has  become 
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insane  while  in  prison,  "  to  inquire  and  ascertain 
the  last  legal  settlement  of  such  insane  person,  and 
also  to  make  the  like  order  or  orders  for  the  payment 
of  such  person's  maintenance,  and  the  other  charges 
as  above  mentioned,"  that  is,  they  are  to  have  power 
to  make  an  order  for  such  weekly  sum  as  they  or 
any  two  justices  shall  from  time  to  time  direct. 
Then  follows,  in  ss.  4  and  5,  a  power  of  appeal.  So 
far  the  statute  of  9  Geo.  4  was  left  untouched,  and 
if  matters  stopped  there,  it  would  follow  that  the 
power  of  the  two  justices  to  make  an  order  in  the 
case  of  a  person  who  was  found  insane  upon  a 
charge  of  felony  would  have  been  the  same  as 
formerly,  namely,  they  would  have  been  obliged  to 
make  an  order  on  the  place  of  settlement  of  the 
lunatic  to  pay  such  sum  as  one  of  the  Secretaries 
of  State  might  under  his  hand  from  time  to  tim  e 
direct.  But  then,  certainly  in  a  very  clumsj  and 
inartificial  way,  perhaps,  to  be  accounted  for  by 
the  su  pposition  tnat  the  clause  was  put  in  in  com- 
mittee after  the  Bill  had  been  drawn,  sect  7  of  3  & 
4  Vict.  c.  54,  after  reciting  sect.  54  of  9  Geo.  4, 
c.  40,  and  that  it  is  exp)edient  that  so  much  of  that 
Act  as  relates  to  the  direction  to  be  given  by  a 
Secretary  of  State  should  be  repealed,  and  other 
provisions  made  in  place  thereof,  enacts  **  that  so 
much  of  the  said  Act  as  relates  to  such  directions 
to  be  given  by  such  Secretary  of  State  shall  be, 
and  the  same  is  hereby  repealed ;  and  that  it  shall 
be  lawful  for  such  two  justices,  by  order  under 
their  hands,  to  direct  the  overseers  of  the  parish 
in  which  they  shall  adjudge  such  insane  person 
as  last  aforesaid,  to  be  legally  settled,  or  in  case 
such  parish  shall  be  comprised  in  a  union  declared 
by  the  Poor  Law  Commissioners,  or  shall  be  under 
the  management  of  a  board  of  guardians  estab- 
lished by  the  Poor  Law  Commissioners,  then  the 
guardians  of  such  union  or  parish,  as  the  case  may 
be,  to  pay  such  weekly  sum  for  the  maintenance 
of  sucn  person  as  they  or  any  such  two  justices 
shall  by  writing  under  their  hands  direct."  Taking 
it  as  it  stood  tuns,  it  would  appear  clearly  that 
the  part  of  s.  54  of  the  statute  of  G«o.  4,  which 
said  that  the  payment  of  the  weekly  sum  was 
to  be  as  a  Secretary  of  State  should,  from  time  to 
time,  direct,  was  repealed,  and  the  oases  of  persons 
acquitted  of  misdemeanor  and  of  felony  on  the 
ground  of  insanity  were  placed  on  precisely  the  same 
footing.  Then  comes  the  substantial  difficulty, 
namely,  that  in  th6  subsequent  Act  of  8  &  9  Vict. 
c.  126,  the  statute  of  9  Geo.  4  is  altogether  re- 
pealed simpliciter:  what  under  these  circum- 
stances it  was  the  intention  of  the  Legislature  to 
express,  is  an  extremely  embarassing  question.  If 
it  were  necessary  to  decide  whether  a  power  of 
appeal  were  given,  and  under  what  circumstances, 
I  should  require  a  great  deal  more  time  to  con- 
sider beFore  giving  a  final  opinion,  more  especially 
after  what  my  Lord  has  said.  At  present  the  in- 
clination of  my  opinion  is  not  quite  the  same  as 
that  of  the  Lord  Chief  Justice.  The  present 
inclination  of  my  opinion  as  to  the  effect  of 
sect.  7  is  this: — when  we  find  in  sect.  7  that 
the  former  enactments  of  the  statute  9  Geo.  4 
are  to  be  altered  in  some  respects,  and  when 
so  altered,  we  find  that  such  two  justices  shall 
make  the  order  for  such  sum  as  the  justices 
may  think  fit,  I  think  that,  if  necessary,  it 
should  be  considered  in  the  same  way  as  if  they 
had  altered  the  enactments  of  9  Geo.  4,  and  all  were 
re-enacted  with  the  alteration  in  the  words  of  sect. 
7  ;  so  that  according  to  my  view,  the  effect  of  sect. 
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7  would  be  really  this :  Two  justices  are  to  make 
the  inquiry  as  in  4  Geo.  4,  and  if  they  find  that 
the  lunatic  has  no  means  of  his  own,  they  will 
then  make  an  order  to  pay  such  a  sum  as  two 
justices  may  appoint,  subject  to  an  appeal, 
exactly  as  in  the  Act  of  Geo.  4.  That  is,  taking 
the  words  and  expanding  them,  and  giving  the 
like  effect  to  them  as  Lord  Coke  said  of  Little- 
ton's "  et  caBteras,"  namely,  that  in  his  "  et 
cfiBteras  "  much  is  implied  (Co.  Litt.  173  C).  No 
doubt  we  do  imply  a  good  deal  on  this  construe- 
tion,  but  this  is  the  best  opinion  I  can  form  upon 
the  matter.  The  order  is  to  be  made  subject  to 
appeal,  which  appeal  is  to  be  subject  to  all  the 
same  restrictions  and  regulations  as  an  appeal 
against  an  order  of  remoyal.  In  the  present  case, 
a  ^alid  order  having  been  made  and  served,  there  is 
an  objection  raised  that  the  order  is  inoperative, 
because  no  grounds  of  chargeability  and  particu- 
lars of  settlement  were  served  with  it.  I  think, 
as  soon  as  the  mode  in  which  the  grounds  of 
chargeability  and  the  necessity  of  sending  them 
as  provided  by  the  Legislature  is  looked  at,  the 
objection  will  be  found  to  be  grounded  on  a  mis- 
apprehension, and  that  we  are  not  embarrassed  by 
tnis  ground  of  objection  at  all.  The  old  enactment 
was  sect.  79  of  4  &  5  Will.  4,  c.  76,  the  Poor  Law  Act, 
which  provided  that  the  pauper  should  not  be  ac- 
tually removed  under  any  order  of  removal  from 
any  parish  by  reason  of  his  being  chargeable  to  or 
relieved  therein,  until  twenty-one  days  after  a  notice 
in  writing  of  his  being  so  chargeable  or  relieved, 
accompanied  by  a  copy  of  the  order  of  removal 
and  of  the  examination  upon  which  such  order  was 
made,  shall  have  been  sent  by  post  or  otherwise 
by  the  overseers  of  the  parish  obtaining  such  order, 
to  the  overseers  of  the  parish  to  whom  such  order 
shall  be  directed.  That  was  the  provision,  and  the 
construction  put  upon  it  —  whether  rightly  or 
wrongly — was  that,  inasmuch  as  the  making  of 
the  order  of  removal  was  in  itself  no  hardship  upon 
nor  caused  any  wrong  at  all  to  the  parties,  it  was 
only  when  it  had  been  served  under  such  circum- 
stances as  made  the  removability  follow  from  it 
that  there  was  a  grievance ;  and  it  was  held  that 
there  could  be  no  notice  of  appeal  until  not  only 
the  order  of  removal  was  served,  but,  as  the  law 
then  stood,  accompanied  also  by  a  copy  of  the  ex- 
amination upon  which  such  order  was  made. 
Then,  by  a  subseauent  Act — 11  &  12  Vict.  c.  31 — 
the  sending  of  tne  examination  was  done  away 
^th,  and  instead  of  it,  sect.  2  provided  that  the 
grounds  of  removal,  including  particulars  of  settle- 
ment, should  be  sent.  The  consequence  remained, 
that  notice  of  appeal  could  no^  be  given  till  these 
grounds  were  served  with  the  order  of  removal, 
because  there  was  no  grievance  until  the  person 
could  be  removed.  As  to  the  time  of  appeal,  there 
were  a  great  many  regulations,  to  which  I  need 
not  now  refer.  The  argument,  as  I  understand  it, 
of  Sir  John  Karslake  is  this,  that  inasmuch  as  the 
appeal  in  the  present  case  is  to  be  subject  to  all  the 
rules  and  regulations  of  an  appeal  against  an 
order  of  removal,  and  as  there  is  a  rule  or  regula- 
tion which  says  that  the  order  of  removal  sh^  be 
no  grievance  in  itself  until  it  has  been  served  with 
grounds  of  removal  and  particulars  of  settlement, 
so  the  order  of  maintenance  cannot  be  operative 
until  it  has  been  served  with  grounds  of  charge- 
ability  and  particulars  of  settlement.  But  in  tne 
E resent  case  the  lunatic  never  can  be  removed, 
he  has  been  detained  in  prison.    It  is  an  order  of 


maintenance,  not  of  removal,  consequently  all  the 
enactments  that  apply  to  the  time  when  the  lunatic 
pauper  may  be  removed  under  ordinary  circum- 
stances, and  what  may  constitute  a  grievance 
against  which  there  might  be  an  appeal,  do  not 
apply.  There  was  here  a  grievance  as  soon  as 
the  order  was  served ;  and,  tnerefore,  I  think  that 
the  cases  which  have  been  cited  in  no  way  toach 
the  present  case,  and  that  the  absence  of  the 
grounds  of  chargeability  is  no  reason  at  all  why 
the  order  should  not  be  enforced.  With  reference 
to  the  fact  that  the  quarter  sessions  decided  the 
other  way,  and  were  wrong  in  so  doing,  and  the 
fact  of  their  having  been  induced  so  to  do  by  the 
learned  counsel  on  behalf  of  his  client,  that  does 
not  really  amount  to  an  estoppel.  I  cannot  under- 
stand upon  what  principle  it  is  said  that  the  facts 
stated  in  these  equitable  replications  are  an  ob- 

i'ection  on  the  return  to  the  mcmdcwiivs.  If  there 
lad  been  any  case  of  that  kind  made  when  the 
rule  was  asked  for,  namely,  that  the  one  party 
had  induced  the  quarter  sessions  to  decide 
wrongly,  and  the  other  had  been  in  this  way 
tricked  out  of  their  appeal,  that  might  have  been 
an  excellent  reason  for  saying  that  we  would  not 
grant  the  momdamtis;  but  it  is  no  answer  after 
the  mandamus  has  been  granted.  The  only  other 
question  is  this,  whether  the  statute  22  &  23  Vict, 
c.  49,  s.  1,  is  a  bar  to  that  portion  of  the  clcum 
to  which  it  is  pleaded.  I  think  it  is  so.  The 
effect  of  that  enactment  is  that  when  demands 
or  claims  are  made  against  a  parish,  they 
must  be  be  paid  within  three  months  aft^ 
the  six  months  within  which  they  accrue.  The 
object  of  the  enactment  is  to  prevent  stale 
demands  being  made  upon  the  ratepayers.  Mr. 
Poland  endeavoured  to  make  out  that  this  mast 
be  applied  only  to  things  arising  on  contract,  bat 
the  words  "  claim  or  demand  "  would  cover  every- 
thing, and  therefore  I  see  no  reason  at  all  why  a 
demand  or  claim  like  the  present  should  not  be 
paid  as  promptly  within  the  nine  mouths  as  any 
other.  The  effect  of  the  statute  is,  that  if  yoa 
commence  litigation  to  recover  it  within  nine 
months,  then  they  cannot  avoid  it  by  delaying 
you  by  process  of  law ;  but  if  you  do  not  commence 
litigation  within  nine  months,  the  claim  is  barred. 
In  the  present  case,  as  to  251.,  litigation  was  not 
commenced  in  time,  and  consequently,  as  to  that 
sum,  I  think  they  are  barred.  As  to  costs,  6  &  7 
Vict.  c.  67, 8. 1,  enacts  that,  on  giving  judgment  on 
demurrer  in  the  case  of  a  TnandamuSt  **  it  shall  be 
lawful  for  the  said  court  respectively ,and  they  are 
hereby  required  in  and  by  their  said  judgment,  to 
award  costs  to  be  paid  to  the  party  in  whose  favoar 
they  shall  thereby  decide  by  the  other  party."  The 
effect  of  that  is  that  the  prosecution  are  entitled 
to  their  costs  ;  but  on  the  taxation  the  defendants 
will  be  allowed  costs  as  to  those  demurrers  on 
which  they  have  succeeded. 

Judgment  accordingly. 

Attorney  for  the  prosecution,  Solicitor  to  the 
Treastury. 
Attorney  for  the  defendants,  Swepstone, 
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Reported  by  F.  O.  Cbvxp,  Eiq.,  Barxister<«t-Iiaw. 


THE  BOEOUGH  OF  LAUNOESTON. 

(Before   Mellob,    J.) 

May  4,  5,  and  6, 1874. 

Corrupt  pracHcea — BeUUion  of  landlord  am,d  tenant 
-—ikservaHone  in  leases — Wawing  rights  reserved 
—Licence  to  tenants  to  kill  rabbits — FenaZ  conse- 
quences. 
D.,  ihe  sitting  member  for  L.,  ai  the  time  of  his  can- 
didatwref  was  the    owner  of  an   estate    in    the 
neighbourhood  which  had,  for  a   long   period, 
carried  wUh  it  the  representation.    In  the  leases 
made  by  the  previous  owners  of  the  estate  with  the 
tenants,  there  was  an  absolute  reservation  to  the 
hxnMord  of  the  right  to  shoot  game,  hares,  and 
rabbiis.    After  D.  came  into  possession,  there  were 
complaints  by  the  tenants  of  the  damage  done  by 
the  rahbits,  and  shortly  bffo^'e  the  dissolution  of 
Parliameni  D.  had  employed  trappers  to  destroy 
the  rabbits,  and  arranged  to  distribute  some  of 
the  proceeds  of  their  sale  among  the  tencmts  who 
had  suffered  damage.  In  his  address  to  the  electors, 
B.  made  no  reference  to  the  gams  laws,  and  he 
was   unpopular  in  consequence  of  the   **  rabbit 
grievance.*       At  a  meeting,  however,  during  the 
election  he  said,  "  I  aan  anxiotus  that  every  rabbit 
should  be  killed,  and  every  tenant  is  at  libei'ty  to 
kiU  thenh  as  he  can"     The  report  of  his  speech 
in  a  local  newspaper  was  widely  circulated  by 
D.^s  agents,  one  of  whom,  al  arwther  meeting, 
referred  to  the  fact  thai  aU  differences  between  D. 
and  his  tenants  were  removed,  saying,  "  Tfiese 
animcds,  which  you  choose  to  style  vermin,  wiU  no 
longer  distwrb  you  :** 
Held,  that  this  permission  to  the  tenants  to  kiU  the 
rabbits  was  a  concession  having  a  money  value, 
and,  being  given  on  the  eve  of  the  election,  must 
be  taken  to  have  been  intended  to  influence  the 
deetors ;  that  D.  was  personally  guilty  of  a  cor- 
Tupt  practice ;  and  thai  the  eUcHon  was  void. 
This  was  a  petition  against  the  return  of  Col. 
Deakin.    The  allegation  upon  which  the  judgment 
is  founded,  and  the  case  set  up  by  the  petitioner, 
will  be  seen  from  the  opening  statement  of  counsel. 
Leresche  and  Bompas,  were  counsel  for  the  peti- 
tioner, 
Farry,  Seijt.,  and  Edwards  for  the  repondent. 
Leresche,  in  opening  the  case,  said  that  the  re- 
spondent was  in  a  large  way  of  business  as  a  brewer 
sod  wine  merchant,  a  magistrate  for  two  counties, 
iHmorary  colonel  of  a  regiment  of  Tolunteers  at 
Manchester,  and  owner  of  Werrington  Park  and 
estates  within  the  Parliamentary  borough  of  Laun- 
oeston.    The  petition  alleged  that  the  respondent, 
"haying,  for  the  purpose  of  influencing  voters  at 
the  election,  given  to  certain  voters  in  the  said 
boroagh,    immediately  before    and   at  the  said 
election,  a  right  to  shoot  and  trap  rabbits,  was 
flnilty  of  a  corrupt  practice,  and  was  disqualified 
from  becoming  a  candidate  for  the  said  borough, 
and  that  all  votes  given  for  him  afcer  due  notice  of 
8  ich  disqualification  would  be  thrown  away."  With 
ojie  exception,  this  was  the  first  contest  in  the 
lorongh  for  two  centuries.   Before  the  Beform  Act 
tbe  borough,  which  was  under  the  influence  of  the 
Dnke  of  Northumberland,  returned  two  members 
t  ">  Parliament.    At  the  time  of  the  Beform  Act,  the 
I  ijoining  borough  of  Newport,  which  previously  had 
I  storaed  two  members  to  Parliament,  was  joined 


to  Launceston,  with  other  territorial  area,  and  one 
member  was  given  to  the  newly  constituted  borough. 
The  Werrington  estate  was  subsequently  sold  to 
Mr.  Campbell,  who,  after  a  little  time,  was  returned 
as  an  unopposed  representative  of  the  borough. 
It  was  afterwards  sold  to  Mr.  Dick,  and  Mr.  Lopes, 
Q.C.,  was  elected  member  in  1865,  and  also  in 
1868,  continuing  to  represent  the  borough  until  the 
late  dissolution.    At  the  last  election  the  borough 
had  790  voters  on  the  roll,  and,  deducting  double 
entries  and  deaths,  about  770  remained  to  vote,  of 
whom  no  less  than  210  voters  were  tenants  upon 
the  Werrington  estate.     [Farry,  Serjt. — No,  not 
so  many  ;  we  say  175.]    At  the  end  of  1871  Col. 
Deakin  bought  the  estate,  and  took  possession  at 
Lady-day  1872.    In  September  1873,  Col.  Deakin 
announced  his  intenion  to  become  a  candidate  at 
the  next  vacancy,  and  Mr.  Lopes  taking  offence 
at  this,  a  correspondence  ensued.    From  the  time 
of  buyingrthe  estate,  the  respondent  became  a 
strict  preserver  of  the  game  on  the  estate,  and 
under  the  term  game  rabbits  were  included,  noD 
only  on  the    home  domain,  but    on    the   farms 
in  the   occupation  of  the  tenants.      The  tenan- 
cies were  for  the  most  part  yearly.    On  an  estate 
of  this  size,  4000  acres,  the  rabbits  were  numerous, 
and  a  large  number  were  capable  of  being  disposed 
of.    In  Jan.  1873,  respondent's  keeper  or  bailifE 
disposed  of  the  rabbits  to  Mr.  James  Treleaven, 
launceston,  at  8d.  per  head  delivered.    In  Sept. 
Mr.  Paver  sold  at  lOd.  to  Mr.  Brown,  who  fetched 
them.    Brown  contracted  to  take  the  rabbits  to 
the  1st  April,  being  told  they  were  likely  to  be  200 
a  week,  which  would  be  at  the  rate  of  some  300Z. 
or  4002.  a  year.    Before  the  arrangement  had  ex- 
isted a  month,  Mr.  Paver  wanted  to  raise  the  price 
\d.  per  head,  but  a  compromise  was  made  at  ^d. 
advance.    In  Nov.  1873,  when  Brown  went  to  the 
hall  for  rabbits,  Paver  told  him  that  Col.  Deakin 
had  written  to  say  he  was  not  to  sell  the  rabbits 
for  less  than  \s.    Brown  was  dissatisfied,  and  as 
soon  as  he  could  relieve  himself  of  his  contract 
with  a  dealer  in  London,  would  have  nothing  more 
to  do  with  the  arrangement.    Paver  then  sold  the 
rabbits  to  a  Mr.  Freeman,  a  large  dealer  in  the 
London  meat  market,  and  this  continued  until  the 
very  day  of  nomination.    The  tenants  did  not  like 
to  have  so  great  a  herd  of  rabbits  on  the  estate,  for 
it  did  injury  and  led  to  dissatisfaction.    The  re- 
spondent claimed  all  the  rabbits,  and  the  tenants 
had  no  right  to  trap  or  shoot  them.    As  a  matter 
of  courtesy,  on  one  day  in  a  year  each  tenant  had 
p>ermissiou  to  shoot.    Dissatisfaction  existed,  and 
complaints  reached  Col.  Deakin,  who  promised  to 
employ  a  trapper  purposely  to  keep  down  the  rab- 
bits, but  the  extra  rabbits  killed  were  sold  and 
converted  into  a  source  of  revenue  for  Col.  Deakin. 
Although  the  respondent  had  offered  himself  as  a 
candidate  in  Sept.  1873,  he  did  not  issue  an  address^ 
until  Thursday,  the  29th  Jan.  1874,  the  sudden  dis- 
solution of  Parliament  having  taken  place  on  the 
preceding  Saturday.     On   Wednesday,  the  28th 
Jan.,  Launceston  was  excited  by  the  advent  of  not 
less  than  three  Liberal  candidates.     They  were  Mr. 
Norris,  a  barrister  of  the  Western  Circuit ;  Mr. 
Snell,  a  director  of  the  South- Western  Railway ; 
and  Mr.  Drinkwater,  the  petitioner.  There  was  an 
embarrassment  of  riches  with  the  Liberal  party, 
and  a  meeting  was  held  to  determine. which  should 
be  chosen.     Mr.  Norris's    views    on    the    game 
question  were  not  satisfactory,  and  the  two  other 
gentlemen,  probably  seeing  how    the  laud  lay. 
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spoke  Tery  strongly  on  the  sabject.  Mr.  Drink- 
water  was  specially  strong  on  the  point,  and  after 
the  room  had  been  cleared  of  non-voters  and  Con- 
servatives, was  selected  as  a  candidate.  Col. 
Deakin  arrived  the  next  day  (Thursday)  and  issued 
his  address.  He  found  that  the  petitioner  was 
working  vigorously,  and  holding  a  meeting  the 
same  dlay  at  St.  Stephens,  Mr.  Drinkwater,  being 
unable  to  meet  in  the  Northumberland  Arms,  held 
an  open  air  meeting,  and  no  doubt  the  rabbit 
question  was  much  talked  about,  and  caused   a 

great  deal  of  excitement.  On  the  same  evening 
o\.  Deakin  had  a  meeting  of  his  supporters  at 
Launceston,  where,  referring  to  the  rabbit  question, 
he  said :  "  Something  has  just  been  handed  to  me 
in  which  a  comparison  is  attempted  to  be  drawn 
between  *  what  Mr.  Drinkwater  will  do — (laughter) 
— and  what  Col.  Deakin  will  do.' — (Cheers  and 
laughter.)  If  you  will  allow  me,  I  will  make  some 
remarks  on  this  document.  It  says  that  Mr. 
Drinkwater  would  treat  all  ground  game  as  vermin 
but  that  Col.  Deakin  would  preserve  them,  for  the 
purpose  of  supplying  the  London  market.  That 
would  be  a  fine  thmg,  and  very  profitable  to  supply 
the  London  market! — (loud  laughter.)  Then  it 
says  that  Mr.  Drinkwater  would  abolish  the  laws 
of  entail,  do  away  with  the  laws  of  primogeniture, 
while  '  Col.  Deakin  prefers  a  law  which  would  give 
everything  to  one  child.'  That  statement  is  ut- 
terly and  entirely  untrue,  for  I  am  desirous  above 
everything  that  every  one  of  my  children  should  be 
treated  alike — (loud  cheers).  As  to  the  matter  of 
rabbits,  on  which  c[ue8tion  my  opponent  is  trying 
to  make  capital  against  me,  I  tell  you  I  am  anxious 
that  every  rabbit  in  the  neighbourhood  should  be 
destroyed,  and  am  taking  every  step  to  destroy  them 
and  am  now  employing  more  trappers  for  that  pur- 
pose— (loud  cheers) — and  shall  be  glad  for  any  of  my 
friends  to  have  them  when  they  are  shot — (cheers)." 
He  read  that  passage  to  show  it  was  an  important 
local  question,  and  what  was  afterwards  done  was 
very  likely  to  have  a  material  influence  on  the 
votes  of  the  electors.  When  the  Colonel  left  the 
meeting  he  was  followed  by  a  crowd,  who  called 
out  "rabbits"  after  him.  The  petitioner  made 
the  most  of  the  rabbit  question,  and  the  respondent 
seemed  to  think  that  this  was  telling  against  him. 
Col.  Deakin  did  not  seem  to  have  thought  the 
Eftatement  that  he  was  anxious  for  every  r^bit  to 
be  killed  was  sufiiciently  explicit  to  meet  the 
emergency,  and  addressed  a  meeting  on  the  Friday 
evening  at  St.  Stephens,  the  parish  in  which  Wer- 
rington  Park  was  situate,  and  in  the  midst  of  his 
own  tenants  and  friends.  There  were  no  doubt 
other  voters  present  who  sympathised  with  those 
who  suffered  from  keeping  too  great  a  herd  of 
rabbits.  The  respondent  made  a  speech,  in  which 
he  gave  up  absolutely  to  his  tenants  a  valuable 
money  property,  which  had  been  a  source  of  revenue 
to  him,  and  under  such  circumstances  as  to  lead 
to  the  conclusion  that  he  gave  it  up  with  a  view  to 
induce  the  voters  to  vote  for  him  at  the  election. 
The  report  of  what  Col.  Deakin  said  at  the  meet- 
ing was :  "  Referring  to  the  much  debated  rabbit 
question,  Col.  Deakin  said :  *  I  am  anxious  that 
every  rabbit  should  be  killed,  and  every  tenant  is 
at  liberty  to  kill  them  as  he  can.* — (Immense 
cheering,  vrith  cries  of  bravo!  and  dapping  of 
hands,  and  other  signs  of  approval,  lasting  some 
minutes.)  When  the  cheering  had  subsid^,  Col. 
Deakin  said,  *  If  there  is  one  thing  more  than  another 
I  cannot  bear,  it  is  to  see  a  man's  pocket  picked. 


If  rabbits  exist  in  a  field  how  can  a  poor  man's 
seed  bring  a  crop  when  they  go  and  eat  it  ofif  ? — 
(Cries  of  bravo !  and  renewed  cheers.)     I  am  fond 
of  a  little  sport,  but  would  rather  shoot  a  bird  than 
a  rabbit,  and  I  am  sure  that  no  gentleman  would 
begrudge  the  landlord  who  behaved  well  to  his 
tenant,  going  over  his  ground.' "    If  there  was  any 
doubt  with  regard  to  this  concession,  this  gift  of 
some  valunble  consideration,  it  seemed  to  have 
been  conclusively  set  at  rest  by  the  observations 
of  Mr.  Cowlard,  Col.  Deakin's  agent,  who  at  the 
same  meeting  was  reported  to  have  said :  "  A  good 
deal  of  aspersion  has  been  cast  on  Col.  Deakin,  bat 
he  has  fully  vindicated  himself  this    evening — 
(cheers).    Having  a  residence  in  the  neighbour- 
hood, and  holding  perhaps  the  largest  property  in 
the  neighbourhood,  he  desires  to  have  the  ties 
which  bmd  him  to  his  tenantry  confirmed  by  being 
elected  as  their  representative  in  Parliament.     I 
don't  know  that  a  single  question  of  difficulty  re- 
mains between  you  and  him,  especially  now  that 
the  little  four-legged  question  has  been  got  rid  ot 
— (laughter  and  cheers).     I  am  thankful  that  I  am 
not  a  rabbit  just  now.     But  perhaps  I  am  not 
quite  right  in  saying  that,  as  afber  a  few  months 
rabbits  will  be  much  prized — (laughter).    Those 
animals  which  you  choose  to  style  vermin  will  no 
longer  disturb  you,  and  farmers  will  be  able  in 
future  to  indulge  the  hope  of  having  that  to  which 
they  are  entitled — (cheers)."    [Mellor,  J. — Was 
that  said  in  the  presence  of  Col.  Deakin  P]     It  was 
my  Lord.     [Mellor,  J. — Do  I  understand    that 
your  contention  is,  that  the  concession  of  the  right 
to  kill  rabbits  was  a  distribution  of  money's  worth, 
or  a  valuable  consideration  to  gain  popularity  and 
influence  at  the  election  F]    That  is  my  prop>osi- 
tion.   [Mellor,  J. — If  those  present  consisted  both 
of  voters  and  non- voters,  would  the  same  result 
follow  P]    I  think  that  would  be  so.'  The  result  was 
calculated  to  interfere  with  the  freedom  of  election. 
The  respondent  and  his  agent  caused  a  thousand 
copies  of  the  reports  of  those  meetings  in  the  Laufi'- 
ceston  Weehiy  Newe  to  be  printed  and  circulated 
among  the  electors.    Attached  to  the  reports  was  a 
leader  of  the  Launceston  paper  and  a  copy  of  verses, 
much  of  the  ordinary  election  standard.     This 
sheet  as  issued  was  to  be  regarded  as  an  election 
address  of  Col.  Deakin. 

The  nature  of  the  evidence  and  of  the  arguments 
is  fully  stated  in  the  following  judgment : 

MelloR)  J. — In  this  case  a  petition  has  been 
duly  presented  complaining  of  the  return  of  a 
gentleman  of  the  name  of  Deakin — who  is  a  colonel 
of  volunteers,  as  I  understand,  in  Lancashire — ^as 
not  being  duly  elected,  upon  the  ground  of  corrupt 
practices  by  himself  or  his  agents  at  the  late  elec- 
tion attributed  to  the  sitting  member  or  to  his 
agents.  Now  these  cases  resolve  themselves  into 
one  single  question — ^the  whole  validity  of  the  late 
election  turns  upon  the  fact  whether  the  concession 
or  the  statements  made  at  the  various  meetings 
during  the  election,  and  just  before  the  poll,  by 
Col.  Deakin,  in  the  presence  and  hearing  of  certain 
tenants  and  others,  did  er  did  not  amount  to  a 
corrupt  practice  within  the  Election  Petitions 
Act;  or,  as  was  alleged  by  Mr.  Leresche,  to  a 
corrupt  practice  or  an  act  of  bribery  at  common 
law,  which  he  says  would  in  itself  suffice  to  dis- 
qualify the  person  who  committed  it  from  being^a 
candidate  qualified  at  the  election.  Kow  the  cir- 
cumstanoes  are  entirely  novel,  and  very  peculiar 
indeed  they  are,  and  it  is  my  duty  to  bear  m  mind 
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not  only  the  ooiuieqaenoes  which  may  resalt  in  the 
one  view  of  the  oase — penal  in  the  one  case,  as  my 
brother  Pany  has  tmly  expressed  it — ^upon  the 
sitting  member,  in  case  I  hold  that  what  was  done 
it  that  time  amounted  to  a  corrapt  practice.    On 
the  other  hand,  I  mnst  be  careful  that  for  the  future 
I  do  not  at  all  events  open  a  mode  of  construing 
the  Act  of  Parliament  which  may  let  in  a  great 
deal  of  mischief,  which  the  policy  of  the  law  is  to 
Avoid.     Now    the   historj^  of    the    case  appears 
to  be  this:   In    the   year   1872  Col.  Deakin,  a 
gentleman  of  fortune  in  Lancashire,  either  saw  or 
heard  that  this  estate  of  Werrington  Park  was  in 
the  market,  and  it  appeared  that  amongst  other 
advantages  held  out  to  the  purchaser  wa^  the  in- 
fluence, rightly  enough    and  naturally   enough, 
which  it  would  give  him  in  the  return  of  a  member 
for  the  borough  of  Launceston.    Now  Col.  Deakin 
purchased  the  estate  as  an  investment,  but  that 
was  amongst  tho  temptations  held  out  to  any  per- 
son who  might  purchase  it.    Very  soon  after,  in 
the  year  1872  (1  think  the  purchase  was  agreed 
for  at  the  end  of   1871),  at  Lady  Day   1872  or 
thereabouts.  Col.  Deakin  took  possession  of  the 
estate  which  he  had  purchased.     When  later  he 
came  again  (for  at  that  time  nothing   particular 
transpired),  it  appeared  to  be  a  general  visit  to  the 
estate;  but  later  on  he  came  again,  and  at  that 
time  he  brought  with  him  two  persons  as  game- 
keepers, one  a  principal  gamekeeper  and  the  other 
as  an  assistant  gamekeeper,  and  in  the  presence 
oi  Paver  who  was  then,  and  had  been  up  to  the 
time  of  Col.  Deakin  coming  into  possession  of  this 
estate  by  purchase,  the  employed  agent  with  re- 
gard to  the  game  and  the  park,  and,  I  suppose,  of 
the  deer  in  the  park,  of  the  former  owner — Col. 
Deakin  makes  inquiry  at  that  time  as  to  the  state 
of  the  game  upon  the  estate.  He  is  told  that  there 
is  a  pretty  fair  lot  of  hares,  and  pheasants,  and 
partridges ;  but  one  of  the  keepers  tells  him  that 
there  are  too  many  rabbits.      Col.  Deakin  there 
and  then,  at  that  time,  and  as  early  as  that,  ex- 
presses a  determination  that  the  rabbits  must  be 
kept  down ;  that  he  will  not  permit  tenants  of  his 
to  suffer  in  consequence  of  an  excess  of  rabbits  or 
game.    Now,  when  Col.  Deakin  bought  the  estate, 
the  farms,  such  of  them  as  were  of  any  extent  in 
the  hands  of  agricultural  tenants,  were  let  under 
agreements  for  leases  or  on  agreements  from  year 
to  jrear,  subject  to  be  put  an  end  to  by  a  six  months' 
notioe  to  quit.     In  each  of   those    agreements 
there  ws*s  a  reservation  to  this  effect :  "The  land- 
lord reserves  to  himself  all  minerals,  clay,  sand, 
and  gravel,  with  power  to  work  the  same,  and  all 
game,  bares,  rabbits,  fish,  and  wild  fowl,  with  ex- 
dosive  Uberty  of  sporting  for  the  same,  and  to 
aUow  other  persons  "-r-that  is  to  say,  other  per- 
sons whom   he  chose  to    permit  to  do  so — "a 
p:>wer  to  enter  upon  any  part  of  the  premises," 
a  id  so  on.    Therefore  there  was  an  absolute  reser- 

V  ttion  of  all|  the  game,  fish,  rabbits,  and  wild 
f<nrl  to  the  owner  of  the  estate,  and  to  his 
fi  iands  and  persons  whom  he  chose  to  permit  to 
B  ort.  Now  this  was  the  state  of  things  at  the 
ti  ae  that  Col.  Deakin  came  into  possession,  and  it 
8»  continued  in  all  ccuses  where  the  agreements 

V  are  not  put  an  end  to.  No  steps  were  taken  to 
g  VQ  notioe  to  the  tenants,  or  the  tenants  to  give 
I  Jtioe  to  the  landlord,  except  in  two  instances. 
(  ne  of  these  was  a  person  of  the  name  of  Rundell, 
^  bo  seems  to  have  left  the  farm,  I  think,  before 
(  brifltmas  of  last  year,  but  to  have  insisted  upon 


retaining  in  his  hands  the  sum  of  502.,  to  hold  as  a 
sort  of  security  in  respect  of  various  alleged  cluims 
which  he  had  to  make  against  Col.  Deakin — 
whether  they  were  valid  or  not  it  is  not  for  me  now 
to  say.  Amongst  them,  not  altogether  dependent 
upon  this  matter  of  bOL,  but  upon  various  matters, 
was  a  claim  for  damage  done  by  rabbits.  Mr. 
Gubbins  was  another  gentleman  who  took  a  small 
farm,  I  believe  a  grass  farm,  very  recently  from 
Mr.  Paver,  the  agent  of  Col.  Deakin  in  the  matter, 
and  he  insisted  upon  the  right  to  sport  of  killing 
rabbits  for  himself;  that  was  conceded  to  him, 
and  no  objection  was  made,  and  I  believe  it  was 
proved  that  when  Col.  Deakin  heard  of  it  he  said, 
"  With  all  my  heart,"  or  some  expression  of  assent 
of  that  sort.  Now,  after  that  time,  there  were 
undoubtedly  complaints  made  by  tenants  of  in- 
jury done  by  rabbits,  and  those  complaints  were 
so  repeated  that  an  expression  was  attributed  to 
Col.  Deakin  that  he  could  not  put  his  nose  out  of 
doors  without  meeting  with  some  complaint  about 
these  rabbits.  As  soon  as  Col.  Deakin  became 
aware  that  a  grievance  was  felt  by  any  of  his 
tenants  with  regard  to  rabbits,  I  am  satisfied  that 
he  gave  orders  that  a  trapper  should  be  engaged, 
and  that  proper  steps  should  be  taken  to  diminish 
the  quantity  of  rabbits,  and  as  far  as  possible  to 
reduce  it  to  a  minimum,  in  the  case  of  the  tenants 
of  this  estate.  I  think  it  is  due  to  him  to  say  that 
he  seems  to  me,  down  to  a  very  late  period  indeed, 
to  have  been  struggling  to  satisfy  the  tenants  upon 
the  ground  of  damage  which  they  had  suffered,  or 
alleged  that  they  had  suffered,  in  respect  of  rabbits 
eating  the  crops  which  were  growing  upon  the 
farms.  Now  the  state  of  the  law,  as  I  understand 
it,  upon  that  reservation  of  Col.  Deakin,  was,  that 
he  was  at  liberty — at  least  I  am  not  aware  of  any 
decision  to  the  contrary — to  keep  the  shooting  in 
his  own  hands.  The  farmers  very  foolishly  took 
their  farms  subject  to  a  reservation,  an  absolute  and 
entire  reservation,  of  game,  hares,  and  rabbits ;  and 
it  appears  to  me  that  they  had  no  claim  in  point  of 
law  against  the  landlord  under  whom  they  held. 
However  that  might  be,  every  landlord  wno  had 
got  a  reservation  of  that  sort  would  naturally,  if 
he  were  a  considerate  gentleman,  not  insist  upon 
the  reservation  as  warranting  serious  mischief  to 
his  tenants ;  and  probably,  if  a  rich  man  and  a 
good-natured  man,  would  make  compensation  to 
any  tenant  who  should  feel  damaged,  or  could  show 
that  he  had  been  damaged,  by  the  rabbits.  At  the 
same  time,  one's  experience  leads  one  to  know  that 
farmers  are  rather  a  complaining  race,  who  seen^ 
to  think  that  by  complaining  a  good  deal  they 
shall  get  something,  and  I  very  rarely  or  ever 
heard  in  a  court  of  justice  any  farmer  ever  express 
that  he  was  doing  well  upon  his  farm.  Therefore 
I  think  it  is  not  unlikely  that  Col.  Deakin  and  Col. 
Deakin's  agent — at  all  events,  his  agent  Mr.  Paver 
— might  have  supposed  that,  though  there  was 
some  foundation  for  the  claim,  it  was  not  so  serious 
as  perhaps  it  was  represented,  because  we  know 
that  it  is  not  unfrequent,  at  all  events,  that  things 
are  attributed  to  rabbits  which  are  due  to  other 
noxious  animals,  such  as  rats,  and  even  to  insects 
in  the  shape  of  wireworm,  which  do  a  great  deal 
of  damage  which  is  often  attributed  to  rabbits. 
However,  all  these  considerations  had  this  effect : 
Col.  Deakin  was  anxious  that  no  just  cause  of 
complaint  should  remain  with  regard  to  excess  of 
rabbits;  and  there  is  a  correspondence  put  m 
which  I  was  very  glad  to  have  put  in,  because  it 
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enables  me  to  say  that  at  a  very  late  period  indeed 
he  was  in  correspondence  with  his  agent ;  and  I 
think  his  agent,  Mr.  Cowlard,  took,  very  judi- 
ciously and  wisely,  a  lenient,  but  at  the  same  time 
a  considerate  view  of  the  complaints  the  tenants 
had  made  with  regard  to  damage  by  game.    Now, 
as  late  as  the  5th  Dec. — and  at  that  time,  although 
there  were  general   rumours    that  a  dissolution 
might  occur  in  the  course  of  the  present  year,  yet 
nobody  really  anticipated  at  that  time  a  dissolution 
as  a  thing  at  all  immediate  or  imminent — Mr.  Cow- 
lard  writes  his  letter :  "  My  dear  sir, — ^We  had  a 
very  good  court,  and  I  have  paid  so  much  on  ac- 
count of  receipts  to  your  account  at  the  Devon  and 
Cornwall  Bank.    The  only  discordant  element  at 
the  court  was  the  rabbit  damage."    Therefore  it 
appears  that  at  the  rent  day,  the  audit — or  couit  as 
it  is  called  in  this  letter — there  was  a  discordant 
element  upon  the  subject  of  rabbit  damage,  and  I 
cannot    doubt    that    there  were  compkunts  fre- 
quently made ;  indeed,  it  is  not  denied  that  there 
were  such  complaints,  and  that  Col.  Deakin  had  a 
knowledge  of  them,  and  that  upon  the  receipt  of 
this  letter,  which  contained  the  suggestion  which 
I  will  immediately  read,  he  assented  to  the  propo- 
sition which  was  there  made ;  but  I  only  use  it  at 
the  present  moment  in  this  respect,  that  the  dis- 
cordant element  at  the  court  was  the  rabbit  damage. 
Then  it  goes  on :  **  Mr.  Mitchell,  one  of  the  chief 
sufferers,  said   that  Mr.  Kitton  had  valued    the 
damages  at  your  instance  with  Paver,  and  that  in 
consequence  he  expected  that  I  should  be  prepared 
to  say  what  allowance  he  was  to  have.   I  had  heard 
nothmg  of  this  valuation,  and  could  only  say  to 
him  and  the  others  (five  in  number)  that  I  would 
report  their  application  to  you,  stating,  however, 
the  efforts  you  were  making  to  get  rid  of  them." 
It  is,  however,  plain,  that  the  mam  of  the  rabbits 
were  supported  upon  the  tenants'  crops,  and   it 
occurs  to  him  that  it  might  be  done  in  this  way, 
that  is  to  say,  by  the  employment  of  a  trapper, 
and  by  the  employment  of  another  trapper,  who 
ceased  to  be  employed  because  his  trapping  did 
not  pay  the  expenses  of  his  employment.     Col. 
Deakin  says  that  is  what  they  tried;  they  em- 
ployed a  second  trapper,  but  it  was  found  that  the 
amount  of  rabbits  he  took  by  trapping  did  not  in 
point  of  fact  cover  the  expenses  of  his  trapping. 
That  being  so,  he  says :  **  I  assume  that  200  are 
killed    each  week,  worth  9d,  each,  and  dividing 
them    by   thirds,    namely,    trapper  3(2.,  keeper's 
wages  3(i.,  and  tenants'  damages  Sd.,  we  should 
have  for  distribution  in  six  months'  time  amongst 
the  tenants   601.,  which  would  run  off  thus : — 
Mitchell  20Z.,  Burt  7i.,  Facey  141.,  Wilcox  Ul, 
Jenkings  5Z. ;  60Z.  in  all."     I  should  anticipate 
that  that  was  rather  a  high  estimate  of  what  would 
be  the  product  of  killing  the  rabbits.    However, 
that  was  the  proposal  contained  in  the  letter  of 
Mr.  Cowlard  to  Col.  Deakin.    Now  what  is  Col. 
Deakin's  answer  P  "  I  am  duly  in  receipt  of  your 
favour,"  and    so    on;    "I   am  sorry    the  rabbit 
question  should  have  been  the  cause  of  any  annoy- 
ance ;  however,  I  hope  the  little  difficulty  will  be 
arranged  quite  satisfactorily  to  all  parties.    I  shall 
have  no  objection  to  carry  out  your  suggestion." 
He  immediately  accepts  the  suggestion  made  by 
his  agent,  and  so  on.    **  I  note  your  advertisement 
m  the  Field" — that  was  in  reference  to  engaging 
a  trapper ;   and  on  the  1st  Jan.  to  Mr.  Paver  he 
writes :  "  I  am  glad  to  receive  your  letter  of  the 
29th  Dec.     I  note  that  you  have  engaged  two 


trappers,  which  I  feel  pleased  to  hear.    Please  get 
rid  of   the  rabbits  by  all   means.    Mr.  Cowlard 
has  arranged  to  divide  the  rabbit  money  amongst 
the    tenants    who    have    sustained    any    loss." 
That  is  the  position  of  things  down  to  the  month 
of  January.    Then  towards  the  close  of  January 
everybody,  f^iparently,  was  taken  by  surprise  by 
the  fact  that  tnere  was  a  dissolution  of  Parliament 
in  the  Gazette,  and,  of  course,  every  person  who 
had  any  desire  to  stand  for  any  coimty  or  borough 
was  obliged  to  be  upon  the  alert  as  soon  as  possible. 
Now  it  turns  out  that  CoL  Deakin  had  before  that 
time,  I  think  six  months  before,  announced  his 
intention,  whenever  a  dissolution  should  occur,  of 
standing  for  this  borough.    Some  reference  has 
been    made  to  the  correspondence  between  Col. 
Deakin  and  Sir  Massey  Lopes,  which  is  a  matter 
which  I  have  nothing  to  do  with.   Col.  Deakin  had 
as  much  right  to  stand  for  the  borough  as  any- 
body else  could  have,  and  he  chose  to  announce 
that  at  the  approaching   dissolution    he  should 
stand  for  the  borough.    Accordingly,  a  dissolution 
taking  place,  three  gentlemen  appear   upon  the 
Liberal  side,  as  it  is  called,  to  contest  or  to  endea- 
vour to  get  selected  as  a  candidateto  stand  in  oppo- 
sition to  Col.  Deakin-    The  three  gentlemen  ap- 
peared at  the  meeting  of  the  electors — a  Mr.  Norris, 
a  Mr.  Snell,  and  Mr.  Drinkwater.    Mr.  Norris  did 
not  give  satisfaction  in  consequence  of  the  opinions 
which  he  held  with  regard  to  ground  game ;  and 
after  some  discussion,  in  which,  I  think,  he  rather 
accused  Mr.   Drinkwater  of  being  a  game  pre- 
server, Mr.  Drinkwater's  explanation  about  his 
renting  7000  acres,  and  his  right  to  shoot  over 
them,  appears  to  have  been  satisfactory,  and  ulti- 
matelv  ne  was  adopted  bv  the  meeting   as  the 
candidate  who  was  to  stand  in  the  Liberal  interest 
against  Col.  Deakin.     Now  that  is  the  state  of 
things  in  the  borough  when  Col.  Deakin  comes 
down  upon  the  Thursday,  and  upon  the  Thursday 
he  issues  his  address  to  the  electors  of  Launceston. 
At  that  time  Col.  Deakin  is  coming  out  with 
his  opinions  upon  various  points  of  interest^  to 
the  constituency,  and  he  reiers  to  his  promise. 
[His    Lordship     went    through     the    address.] 
He  says:  "I  recognise  the  responsibility  which 
is    thrown    on    landed     proprietors    of    provid- 
ing convenient   and  healthy   dwellings    for   the 
artisans  and  labourers  in  their  locality.     I  be- 
lieve  that  a  liberal  outlay  of  this  description, 
though  not  directly  remunerative  as  an   invest- 
ment, will  elevate  the  moral  position  of  the  inha- 
bitants, and  tend  to  their  comfort  and  well-being." 
No  human  being  can  object  to  these  sentiments,  so 
far  as  1  have  hitherto  stated  them.  [Having  noticed 
other  topics  his  Lordship  concluded.]  Then  he  says: 
"Being  a  considerable  proprietor  in  Launoeston  and 
the  neighbourhood,  where  I  hope  in  future  to  be  resi- 
dent, it  is  my  desire  and  interest  to  promote  your 
local  prosperity ;  and  mv  best  exertions  shall  be 
devoted  to  doing  so,  and  to  discharging  my  duty 
as  the  representative  of  your  borough. '    Now  I 
have  read  those  various  topics  referred  to  in  that 
address  for  the  purpose  of  showing  that  there  is 
no  sug6:estion  or  mention  in  that  address  of  the 
policy  or  impolicy  of  the  game  laws — that,  although 
there  is  a  mention  of  the  relations  between  land- 
lord and  tenant,  and  of  providing  cottages,  &c.,  fit 
for  them  to  live  in,  there  is  an  absence  of  any  8af<- 
gestion  relating  to  the  topic  of  rabbits  and  game. 
This  being  the  state  <^  things,  and  having  issued 
this   addressi  Col.    Deakin    attends   a   meeting 
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Qpon  the  Thursday  (that  is  the  same  day  that  that 
address  was  issned),  and  then  he  goes  through  the 
Tarions  topics  which  have  been  refeiTed  to  in  his 
address;  but  it  appears  that  Col.  Deakin  was  fol- 
lowed by  a  mob,  shouting  "  rabbits/'  and  a  rabbit 
skin  was  exhibited  upon  a  pole,  and  an  attempt  made 
to  get  up  considerable  uproar — I  dare  say,  with  re- 
gard to  that  rabbit  question,  which  had  been  un- 
doubtedly mooted  at  the  meeting  of  the  preceding 
eveuing,  when  the  Liberal  candidate  was  selected. 
Therefore,  that  being  so,  a  handbill  was  issued, 
which  was  put  in  and  read,  which  contained  two 
columns,  in  which  some  one  sang  the  praises  of  Mr. 
Drinkwater    and    disparaged    Col.    Deakin,    and 
amongst  other  things  there  wer^  allusions  to  the 
game.   This  was  put  out  as  an  anonymous  placard, 
and  no  doubt  my  brother  Parry  was  quite  warranted 
in  saying  that  the  man  who  put  it  out,  if  he  had 
known  the  real  facts,  would  not  have  done  it.    It 
is  a  G[ro8s  misrepresentation  of  facts,  but  its  only 
importance  is,  that  one  of  the  points  mentioned  in 
it  is  the  game  laws.    With  regard  to  the  game  laws, 
now  what  would  Mr.  Drinkwater  do  P    He  would 
treat  all  ground  game  as  vermin.    What  would 
Col.  Deakin  do?    He  would  supply  the  London 
markets  with  rabbits,  and  prosecute  to  the  utmost 
every  trespasser.  Undoubtedly,  when  Mr.  Leresche 
opened  the  case,  he  opened  a  case  which  was 
trae  to  a  certain  extent,  and  he  represented  from 
his  instructions  that    Col.  Deakin  was  a  game 
preserver,    and  had  issued    those    orders   about 
rabbits  and  game,  and  that  he  made  a  profit  by 
the  sale  of  rabbits  at  Launceston ;  and  three  places 
were  specifically  named  and  mentioned,  and  cer- 
^n  quantities  of  rabbits  were  shown  to  have  been 
sold  by  Mr.  Paver  to  a   man  of  the    name    of 
Brown,  and,  I  think,  to  a  man   of  the  name  of 
Trellavan,  and  another    gentleman    in   London, 
who  received  consignments  from  time  to  time  for 
a  short  time  of  rabbits  for  sale  on  commission,  and 
the  amounts  were  given  in  evidence  by  those  gen- 
tlemen as  to  what  they  had  paid,  and  also  upon 
the  side  of  Col.  Deakin  a  statement  was  made, 
which  I  see  no  reason  whatever  to  doubt,  of  the 
amount  which  was  realised  by  the  sale  of  those 
rabbits.  Now  it  is  not  true — of  that  I  am  satisfied ; 
I  am  only  speaking  of  the  impression  made  upon 
my  mind — that  Col.  Deakin  profited  one  farthing 
by  the  sale  of  those  rabbits.   The  only  thing  which 
can  be  suggested  is  this,  that  Col.  Deakin,  beinc^  to 
some  extent  at  all  events  a  game  preserver,  had 
a  certain  portion  of  rabbit  money,  to  pay  the  wages 
of  a  keeper  as  well  as  the  wages  of  a  trapper,  from 
which  he  did  get  some  benefit ;  because  if  a  man 
wants  to  have  two  keepers  on  an  estate  of  4000 
acres,  it  is  not  more  than  is  required ;  and  to  that 
extent  it  is  true  that  he  was  overborne  by  rabbits, 
and  employed  a  trapper  to  keep  down  the  rabbits 
upon  the  estate,  ana  did  employ  another,  or  would 
have  done  so,  only  it  was  found  that  the  amount 
of  money  earned  by  him  in  trapping  did  not  equal 
the  expense  of  his  wages.    Now  at  the  time  tnat 
card  was  put  out,  it  misrepresented  the  state  of 
things  by  imputing  that  ne  got  a  quantity  of 
money  from  the  rabbits.      I   am  satisfied   that 
was  not  true;  that  Col.  Deakin  did  not  put    a 
brthing  of  money  in  his  pocket.    He  was  anxious, 
GODsiBtently  with  his  position,  to  keep  down  the 
rabbits  to  such  an  extent,  at  all  events,  that  none 
of  his  tenants  should  have  any  legitimate  claim  to 
consideration  for  damage  done  by  the   rabbits. 
There  must  be  some  damage  done  upon  an  estate  . 


where  there  are  a  good  many  rabbits  kept.    Even 
if  a  landlord  employs  a  dozen  trappers,  there  will 
be  found  to  be  some  damage  done,  and  that  the 
trappers  cannot  quite  keep  them  down,  and  it  is 
only  by  the  co-operation  of  the  tenants  that  these 
things  can  be  effectually  put  an  end  to.    That  was 
the  state  of  things  at  the  time  of  the  meeting,  and, 
referring  to  this  very  placard.  Col.  Deakin  says  : 
"  As  to  the  matter  of  rabbits,  on  which  question 
my  opponent  is  trying  to  make  capital  agamst  me, 
I  tell  you  that  I  am  anxious  that  every  rabbit  in 
the  neighbourhood  shonld  be  destroyed,  and  am 
taking  every  step  to  destroy  them,  and  am  now 
employing  more  trappers  for  that  purpose  (loud 
cheers),  and  shall  be  glad  for  any  of  my  friends  to 
have  them  whten  they  are  shot."    Now  I  quite 
agree  with  the  observation  of  Mr.  Leresche,  that 
if  it  had  stopped  there  nobody  could  have  said  that 
there  was  anything  which  could  affect  in  any  way 
the  qualification  oF  Col.  Deakin  to  be  a  candidate 
at  that  election.    He  expresses  there  nothing  more 
than  his  desire,  which  I  believe  was  an  honest 
desire  so  far,  that  the  rabbits  should  be  kept  down, 
and  that  he  was  quite  willing  that  any  friends  of 
his — that  is,  I  suppose,  any  of  the  people  who  shot 
them  or  killed  them — or  that  anybody  who  wanted 
an  odd  rabbit  or  so,  might  have  them  as  far  as*  he 
was  concerned ;  that  he  did  not  consider  them  of 
so  much  importance  as  regards  the  value  of  the 
rabbits.    Now  it  appears  to  me  that,  if  it  rested 
there,  there  could  be  no  suggestion  which  would 
hold  water  that  Col.  Deakin  was  in  any  way  mak- 
ing the  rabbit  question  a  Question  by  which  he  was 
to  affect    the  votes    of    nis    particular    tenants, 
because  his  tenants  were  aware,  I  sappose,  that  he 
was  making  exertions  to  keep  the  rabbits  down. 
I  do  not  know  whether  it  was  actually  pmved ;  but 
it  seems  that  the  five  tenants  actually  received  com- 
pensation according  to  the  division  suggested  in 
the  letter]  of  Mr.  Cowlard.     Still  it  is  suggested 
that  that  was  not  enough,  and  that  was  not  all 
that  the  people  wanted,  whether  they  were  farmers 
or  tenants,  or  other  persons ;  that  they  desired  a 
much  more  explicit  statement,  and  a  much  more 
extensive  one,  before  they  were  satisfied  as  to  this 
question ;  that  is  the  suggestion  of  Mr.  Leresche 
upon  the  matter.      Then  Col.  Deakin  the  next 
night  attends  a  meeting  at  St.  Stephen's,  and  that 
I  understand  is  where  he  owns  a  good  deal  of 
property;    and  with  regard  to  that,  I  may  say 
at  once  that  I  think  the  report  of  that  speech 
is  admissible  in  evidence  as    to   the    statement 
it     contains,    as    affecting    this    question,    not 
only  by  its   being  an  accurate   report  of   what 
was  said,  but  it    was  thought  to   be  important 
and   in    the     interests     of     Col.   Deakin     that 
this  speech  should  be  circulated  amonp^st  the  in- 
habitants and  voters  of  Launceston ;  and,  accord- 
ingly, upon  the  Saturday  a  thousand  copies  of  this 
sheet  were  struck  off,  and  they  were  circulated 
amongst  the  voters  of  Launceston ;  and  we  must 
ask  ourselves  by  and  by  what  was  the  object  of 
the  agent  of  Col.  Deakin  in  ordering  these  copies. 
Col.  Deakin  took  no  part  in  it ;  he  did  not  order 
them  himself,  but  his  agent  did ;  and  he  is  respon- 
sible undoubtedly  for  the  circulation  of  this  news- 
paper sheet  amongst  the  electors  on  Saturday.    It 
contains  a  report  of  the  meeting  to  which  I  have 
referred,  and  it  also  contains  a  report  of  the  meet- 
ing to  which  I  am  about  to  refer;  it  begins  by 
saying :  "  Most  enthusiastic  meeting.    A  densely 
crowded  meeting  was  held  in  the  large  room  of  the 
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Northumberland  Arms,  St.  Stnphen^s,  yesterday 
eyening,  when  a  most  heartily  received  address 
was  delivered  by  Col.  Deakin.  The  gallant 
colonel's  remarks  were  received  with  repeated 
applause."  I  may  say  here  that  upon  this  rabbit 
question,  it  may  be  that  a  good  deal  of  the  excite- 
ment was  got  up  for  a  purpose ;  at  all  events  it  was 
a  good  election  cry.  The  people  wanted,  if  they 
could,  either  to  brinff  Col.  Deakin  to  some  state- 
ment, or  wanted  really  to  have  this  question  of 
ground  game  settled,  as  the  one  main  and 
important  matter.  The  report  was  circulated 
amongst  them,  and  undoubtedly  it  was  cal- 
culated, I  cannot  doubt  that,  to  produce  an 
impression  upon  the  minds  of  all  the  persons 
who  read  it,  that  Colonel  Deakin  had  at  tnis  par- 
ticular meeting  to  which  I  now  going  to  refer 
gone  much  further  than  he  had  gone  at  the  pre- 
ceding meeting.  Now  in  this  report  it  is  said, 
"The  gallant  colonel's  remarks  were  received 
with  repeated  applause."  That  would  have  been 
the  mere  observation  of  the  reporter,  and  would 
have  been  his  opinion  and  nothing  more;  but 
being  circulated  in  print  by  the  agent  of  Col. 
Deakin,  it  must  be  understood  that  tney  adopt^^d 
it  as  a  matter  calculated  to  impress  the  minds  of 
those  to  whom  the  circulation  of  it  was  addressed.  I 
will  read  the  passage  from  where  my  brother  Parry 
desires  to  take  it  up.  ''  Referring  to  the  question  of 
compensating  farmers.  Col.  Deakin  expressed  him- 
self in  favour  of  compensating  farmers  at  the 
expiring  of  a  lease,  and  to  widows  in  case  of  death 
and  in  any  unforeseen  circumstances,  for  any  out- 
lay made  in  the  way  of  improvement.  He  would 
give  the  most  careful  consideration  to  the  question 
of  extending  the  franchise  in  counties.  It  would 
need  care,  as  it  would  involve  the  extinction  of 
several  small  boroughs  and  joining  them  to  elec- 
toral districts."  Beferrin^  to  the  much-debated 
rabbit  question,  Col.  Deakm  said :  "  I  nm  anxious 
that  every  rabbit  should  be  killed,  and  every  tenant 
is  at  liberty  to  kill  them  as  he  can."  Now  those  are 
the  words  which — to  a  great  extent  explained,  or 
rather  strengthened  in  some  sense,  by  what 
occurred  at  the  subsequent  meeting — it  is  said, 
were  a  concession  made  to  the  tenants  which 
is  alleged  by  Mr.  Leresche  to  be  one  which 
is  capable  of  being  appreciated  as  of  money  yalue ; 
that  is  to  say,  a  concession  to  tenants  who  were 
heretofore  restricted  from  the  right  of  killing 
rabbits  and  destroying  them,  that  they  might  not 
only  take  them  by  net,  but  shoot  them,  and  so  on. 
I  take  it  that  in  a  general  way  that  concession  is 
given.  I  take  it  that  in  this  case  the  right  to  kill 
game  was  a  concession  on  the  part  of  Col.  Deakin 
that  from  that  time  his  tenants  should  be  at  liberty 
to  kill  game  anyhow.  By  and  by  I  shall  have  a 
word  to  say  upon  the  allegation  by  Mr.  Leresche, 
that  that  was  a  consideration  not  only  likely  to 
influence  the  farmers,  the  actual  tenants,  but  also 
likely  to  influence  the  tenant  farmers,  if  there  are 
any  such  persons  besides  Col.  Deakin's  tenants  in 
this  borough,  and  also  those  who  felt  an  interest 
in  the  farmers  and  in  their  grievances,  and  was  a 
mode  at  all  events  of  acquiring  popularity,  apart 
from  its  effects  upon  the  tenants  themselves.  Now 
comes  a  very  important  statement,  when  we  con- 
sider the  most  ingenious  and  able  argument  which 
has  been  addressed  to  me  by  my  brother  Parry, 
which  did  produce  upon  my  mind  a  yery  strong 
impression ;  and  if  I  am  not  able  to  agree  with 
him  entirelj,  still  it  was  an  argument  calculated 


to  produce  a  yery  strong  impression  upon  any- 
booy  who  heard  it.  I  am  bound  to  say  that  the 
statement  which  was  made  by  Mr.  Cowlard  had  a 
twofold  bearing ;  it  not  only  shows  what  it  was 
understood  and  what  it  was  intended  to  conyey  to 
the  electors  and  ijie  other  inhabitants  of  Laun- 
oeston  who  were  present  at  that  meeting,  but  it 
yery  emphatically  describes  the  removal  of  this 

grievance  as  a  most  important  matter,  which  would 
ereafter  be  felt  by  the  tenants  in  a  manner  which 
he  describes.  Mr.  Cowlard  says  :  **  I  don't  know 
that  a  single  question  of  difficulty  remains  be- 
tween you  and  him  " — that  is,  between  Col.  Deakin 
and  the  electors  at  the  meeting.  Mr.  ^rost  de- 
scribes it  to  have  been  said,  in  the  presence  of  all 
the  tenants — that  must  have  been  an  exaggeration 
— but  at  all  events  in  the  presence  of  a  number  of 
tenants  of  Col.  Deakin  at  that  meeting,  Mr.  Cow- 
lard said :  "  I  don't  know  that  a  single  question 
of  difficulty  remains  between  you  and  him,  espe- 
cially now  that  the  little  four-legged  question  has 
been  got  rid  of."  I  have  no  doubt  that  was  a  jocose 
way  of  putting  it,  but  still  it  was  a  statement  cal- 
culated to  convey  to  the  minds  of  the  persona  who 
heard  him  that  he  was  referring  strictly  to  the 
rabbit  question.  He  says:  '*Now  that  the  little 
four-legged  question  has  been  got  rid  of ;  I  am 
thankful  that  I  am  not  a  rabbit  just  now."  Now 
Mr.  Cowlard  disclaimed  being  a  good  electioneer- 
ing speaker.  I  will  not  say  that  I  think  it  was  a 
wise  thing  to  haye  made  this  speech,  but  it  was 
most  cleyer  and  ingenious,  ana  was  likely  to  hit 
the  temper  of  a  meeting  of  this  description.  He 
says  :  "  I  am  thankful  that  I  am  not  a  rabbit  just 
now,  but  perhaps  I  am  not  quite  right  in  saying 
that,  as  after  a  few  months  rabbits  will  be  much 
prized."  The  evident  impression  Mr.  Cowlard 
wished  to  convey  to  the  tenants  was,  that  from 
that  time,  in  consequence  of  the  removal  of  this 
difficulty  between  Col.  Deakin  and  his  tenants, 
rabbits  would  become  very  scarce ;  that  is  to  say, 
a  very  much  more  eflectual  destruction  of  rabbits 
would  take  place  than  had  hitherto  been  the  case. 
He  says :  "  These  animals  which  you  choose  to 
style  vermin  will  no  longer  disturb  you,  and  far- 
mers will  be  able  in  future  to  indulge  the  hope  of 
having  that  to  which  they  are  entitled."  Now 
what  18  that  ?  To  have  their  crops  free  from  the 
destructive  influence  of  rabbits  P — and  that  will  be 
the  result  of  what  has  taken  place  in  the  removal 
of  that  question  between  Uol.  Deakin  and  his 
tenants.  That  is  the  essential  meaning  of  it. 
Had  this  been  merely  an  extempore  speech  at  a 
public  meeting,  not  circulated,  I  could  have  made 
some  allowance  for  energy  of  expression ;  but  I  am 
bound  to  say  that  I  think  the  printing  and  circu- 
lation of  these  thousand  copies  does  set  the  seal  of 
approbation,  upon  the  part  of  Col.  Deakin's  agents, 
at  all  events  of  the  statements  which  are  there 
reported  to  have  been  made  by  Col.  Deakin  and 
by  Mr.  Cowlard;  and  also  that  they  adopt 
the  language  of  this  leading  article.  Now 
this  is  it:  "The  election  of  a  member  of  Par- 
liament for  Launceston,  to  take  place  on  Monday, 
is  exciting  a  great  amount  of  interest.  Both  can- 
didates have  addressed  meetings  of  their  sup- 
porters, and  an  active  canvass  has  been  prosecuted 
on  their  behalf.  There  is  very  little  doubt  as  to 
the  triumphant  return  of  Col.  Deakin,  who  ia 
beyond  all  comparison  the  more  popular  candidate 
of  the  two,  and  we  venture  to  say  the  majority  of 
those  who  are  now  opposing  him  feel  that  for  the 
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town  Col.  Deakin  is  by  far  jibe  better  man  to  be 
elected.  As  tbe  larffest  landed  and  bouse  pro- 
prietor in  tbe  neii^bbonrbood,  bis  interests  are 
identical  witb  onr  own.  As  a  landlord  be  bas  ren- 
dered himself  bigbly  popular  by  tbe  kindest  consi- 
4lentiQn  for  tbe  interests  of  bis  tenants.  He  bas 
most  handsom^  removed  tbe  rabbit  difficulty  out 
of  tbe  i?ay."  How  P  By  giving  bis  tenants  tbere 
and  then,  and  from  tbat  time  fortb,  permission  to 
kill  the  rabbits  anybow»  and  in  any  way  tbey 
choose.  Tbat  is  tbe  view  and  tbe  only  view  I  can 
take  of  it.  I  cannot  blind  myself  to  common  ob- 
servations wbicb  arise  upon  reading  a  paragrapb 
of  this  description.  I  must  use  my  common  sense, 
and  I  must  take  tbe  meaning  of  tbe  words  to  be 
as  if  I  had  been  an  auditor  at  tbe  meeting  and 
heard  those  statements.  I  must  consider  tbe  effect 
nponmy  mind,  and  I  must  also  consider  in  reading 
the  statement  wbat  is  tbe  matter  to  wbicb  it  refers, 
and  for  wbicb  it  takes  credit  for  Col.  Beakin.  Tbat 
is,  that  he  bas  removed  tbe  difficulty  most  band- 
flomely  by  a  concession — for  in  yielding  to  tbe 
strict  claims  of  justice  be  deserves  no  very  great 
credit;  but  in  making  tbe  concession  I  can 
lee  that  tbe  expression  is  justifiably  made  use 
of:  "Every  cause  of  dissatisfaction  upon  tbe  part 
of  the  tenants  is  now  set  aside."  If  I  wanted  any- 
thing to  sbow  tbat  tbere  was  a  strong  feeling 
amons  tbe  tenants  upon  tbe  rabbit  question,  I  could 
not  ask  for  anything  more  conclusive  than  tbat.  No 
donbt  tbere  was  a  great  amount  of  feeling.  I 
cannot  take  it,  as  it  was  suggested  by  Col.  Deakin, 
that  it  was  all  got  up  by  tbe  Liberals ;  because  I 
take  it  from  tbe  proceedings  in  tbe  town,  tbe 
{general  complaint  wbicb  bad  been  proved  by  tbe 
farmers  who  met  Col.  Deakin's  tenants  at  the 
market — whom  my  brother  Parry  did  not  cross- 
examine,  and  very  wisely,  for  I  think  tbey  came  to 
speak  to  complaints  at  a  certain  time  wbicb  was 
not  brought  down  to  this  particular  period,  bat 
Teiy  likely  thev  were  made  prior  to  the  time  to 
which  Mr.  Gowlard*s  letter  refers — I  take  it  tbat 
these  were  complaints  ^bicb  might  be  adiusted. 
I  have  said  tbat  farmers  are  a  complaining 
hody,  and  that  tbey  are  apt  to  make  complaints, 
sometimes  vrell  founded  sometimes  not  well 
foonded;  but,  however,  tbere  was  tbat  feeling,  and 
it  is  only  necessary  to  sbow  the  importance  wbicb  it 
appears  to  me  tbat  feeling  acc[uire(l  and  tbab  senti- 
ment acQuired,  connected  with  wbat  Col.  Deakin 
said  and  did.  That  was  tbe  state  of  things  on  tbe 
Friday.  On  tbe  Saturday  after  tbat  paper  bad 
heen  circulated  in  tbe  borough,  there  was  another 
meeting,  and  this  seems  to  be  a  meeting  about 
the  representation  of  Launceston  ;  and  Mr.  Frost, 
who  was  present  at  tbat  meeting,  was  reported 
to  have  said:  ''On  Friday  night  CoL  Deakin 
told  the  electors  at  St.  Stephens  to  kill  every 
nhbit  upon  their  estates,  and  do  what  tbey  liked 
with  them,  and  he  should  be  glad  to  'bear  that 
they  had  killed  every  rabbit  upon  tbe  estate." 
Now  the  actual  words  which  were  used  by  Col. 
^kakJn  at  tbat  meeting,  at  which  Mr.  Gumey,  tbe 
partner  of  Mr.  Cowlard,  was  in  tbe  chair,  were 
these.  Mr.  Frost  said,  "  Col.  Deakin  bas  not  done 
jostioe  to  himself  upon  that  matter  ** — tbat  is  the 
nhbit  question,  which  he  bad  previously  talked 
>boiit — '*  for  Col.  Deakin  last  night,  in  tbe  presence 
9f  all  bis  tenants  at  St.  Stepnen*s,  saia  this " : 
"I  give  authority  for  you,  every  one  of  you, 
to  kill  every  rabbit  upon  my  estate."  He 
went  on  further :  "  kill  them,  ferret  them,  shoot 
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tbem,  trap  them;  do  whatever  you  like;  send 
them  to  market,  do  whatever  you  will;  I  shall 
consider  it  a  gxeat  comfort  if  you  come  to  me 
next  month  ana  say  to  me  you  lukve  killed  every 
rabbit  upon  tbe  estate."  Kow,  although  I  think 
it  bears  evidence  in  Col.  Deakin's  favour  that  he 
was  auxious  to  have  every  rabbit  upon  tbe  estate 
kept  down  and  killed,  still,  at  the  same  time, 
if  those  words  were  used  by  Col.  Deakin,  he 
tbere  and  then,  in  tbe  presence  of  bis  tenants, 
though  other  persons  might  have  been  there,  said, 
**  1  now  give  you  authority  to  kill  every  rabbit 
on  tbe  estate  as  you  like ;  trapping,  shooting,  or 
netting,  or  any  way,  kill  them  and  sell  tbem,  send 
tbem  to  market,  and  do  whatever  you  like  with 
tbem."  Was  tbat  true?  Was  not  tbat  tbe  meaning  P 
Could  tbere  be  any  other  meaning  attributed 
to  it  P  And  Mr.  Gumey  being  appealed  to,  also 
says  when  it  was  that  Col.  Deakin  bad  first  said 
it :  "  He  gave  immediate  orders,  when  he  became 
aware  of  the  grievance,  and  be  said  so  last  night." 
Therefore  "  last  night " — tbat  is,  the  night  before, 
when  Mr.  Gurney  was  in  tbe  chair — ^was  alleged  hj 
Mr.  Gumey  to  be  tbe  time  from  which  dated  this 
change  of  circumstances  with  regard  to  CoL  Deakin. 
Those  are  tbe  circumstances  of  the  case,  so  &r  as 
tbe  actual  facts  proved  gd  I  believe  Col.  Deakin 
thoroughly  tbat  be  never  did  write  any  letter 
bimRelfaliout  the  price  of  rabbits  in  Leadenball 
market  or  tbe  London  market;  he  probably 
would  kcow  nothing  about  it — be  lived  m  Man- 
chester. I  think  it  hiehly  probable  that  tbere  was 
a  mistake  made  by  JBrown  as  to  tbat  matter. 
Upon  tbe  whole,  1  think  it  only  fair  to  say, 
taking  the  whole  course  of  conduet  of  Col. 
Deakin  down  to  the  time  of  tbe  election,  and  the 
correspondence,  tbat  it  shows  that  Col.  Deakin  was 
really  desirous  of  putting  down  the  rabbits;  he 
might  be  desirous  of  raising  tbe  price,  or  his  agent 
might  be,  but  tbat  was  not  to  put  tbe  money  into 
his  own  pocket,  but  it  was  to  make  the  most  of 
tbe  distrioution  in  respect  to  tbe  damage  done  to 
tbe  tenants  by  tbe  game.  Now  there  is  only  one 
other  circumstance,  and  then  I  have  done  with  tbe 
facts.  A  farmer  of  the  name  of  Benoy  was  at  the 
meeting,  who  just  did  a  tbiuff  (be  was  a  tenant  of 
Col.  D^kkin's)  which  shows  that  be  was  so  struck 
with  tbe  concession  tbat  was  made,  tbat  he  used  an 
expression  which  was  to  tbe  effect  tbat  he  would 
lift  Col.  Deakin  in  an  arm  chair ;  or,  at  all  events, 
it  was  an  expression  of  great  satisfaction  upon  tbe 
part  of  this  man  at  the  declaration  which  bad  been 
made.  But,  however,  whether  promising  Col.  Deakin 
tbe  honour  of  chairing  or  not,  it  seems  to  have 
been  an  expression  of  tUe  satisfaction  and  of  the 
great  delight  of  the  man  at  hearing  this  explana- 
tion of  Col.  Deakin.  Now  tbat  would  not  of  itself 
do ;  tbe  mere  fact  tbat  a  man  bad  said  to  bis  te- 
nants, "  You  may  kill  game  bow  you  like,  when  you 
like,  and  dispose  of  it  as  you  like,''^  would  be  nothing 
unless  tbere  was  another  object  in  doing  it,  because 
a  landlord  mav  undoubtedly — and  it  would  be  a 
very  strange  thin^  if  it  were  not  so — ^yield  to  tbe 
solicitations  of  bis  tenants  and  say :  "  Although 
tbe  game  is  reserved  to  me  by  my  leases,  yet  I  shall 
regard  them  as  so  much  waste  paper ;  you  may 
shoot  and  kill  game,  and  do  not  botner  me  about 
rabbits ;  kill  tbem  all,  get  rid  of  tbem  all."  That 
would  be  quite  ri^bt  if  tbe  landlord  were  so  dis- 
posed ;  be  bas  a  right  to  give  away  and  to  get  rid 
of  any  privilege  which  is  reserved  to  him ;  and,  so 
far  from  complaining  of  it,  everybody  would  be 
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delighted  that  Col.  Deakin  had  in  bo  handsome  a 
manner  refused  to  regard  the  reservation  of  rab- 
bits to  his  sole  use  as  an  operative  part  of  any 
agreement  with  his  tenants.  Therefore  I  must  go 
further ;  I  must  be  satisfied  that  what  passed  at 
these  meetings  was  done  for  the  purpose  of  influ- 
encing in  some  way  the  election  then  about  to 
take  place.  Now,  ordinarily,  judges,  when  they 
have  felt  that  there  have  been  very  hard  cases, 
have  been  enabled  to  escape  by  either  finding  that 
there  was  some  doubt  about  the  agency,  some 
doubt  about  the  words  which  were  used,  or  some 
doubt  which  enabled  them  to  come  to  a  conclusion 
that,  where  they  thought  that  in  other  respects  the 
election  had  been  an  honest  election,  they  would 
not  upset  it ;  and  I  have  also  always  expressed  my 
opinion,  that  where  I  believe  an  election  has  been 
honestly  conducted,  I  should  be  most  unwilling  to 
upset  such  an  election,  and  I  should  weigh  with 
great  nicety  and  care  the  expressions  which  were 
used,  and  I  should  doubt,  if  there  were  any  con- 
tradiction, upon  which  side  the  truth  lay ;  and 
then,  as  it  would  be  the  duty  of  those  who  sought 
to  impeach  the  seat  to  produce  a  conviction  upon 
my  mind,  I  should  say  that  the  case  must  tail, 
because  I  was  not  satisfied  either  that  the  words 
were  actually  used  and  bore  the  meaning  attri- 
buted to  them,  or  that  I  was  not  satisfied  that  they 
were  said  by  any  person  who  was  authorised  to  say 
them.  Now  that  is  not  the  case  here ;  whatever 
was  done  was  done  by  Ool.  Deakin  himself.  I  am 
not  embarassed  with  any  question  of  agency ;  I  am 
not  embarrassed  with  any  question  of  whether 
the  words  were  used,  because  there  they  are  in 
print,  and  upon  the  paper  which  was  curculated 
amongst  the  tenants  and  inhabitants  of  this 
borough  upon  the  Saturday.  I  am  not  embarrassed, 
therefore,  with  those  considerations  which  ordi- 
narily enter  into  the  duty  of  a  judge  to  consider 
upon  a  trial  of  this  sort,  but  I  must  look  at  it  with 
the  eyes  of  oommon  sense ;  I  must  not  be  led 
astray  from  my  duty  by  any  feeling  that  the  mea- 
sure of  justice  is  hard — ^that  it  is  a  cruel  conse- 
quence which  is  to  follow.  If  I  come  to  the  opinion 
that  this  oorrupt  practice  is  proved,  I  must  not  be 
deterred  by  any  oonsideration  of  the  kind.  If  I 
am  satisfied  that  the  object  was  not  probably  to 
induce  a  particular  tenant  or  particular  tenants  to 
vote  for  Col.  Deakin,  but  if  I  believe  that  the  object 
was  to  get  rid,  to  get  out  of  the  way,  that  rabbit 
question  which  was  the  only  cause  of  dissen- 
sion between  Col.  Deakin  and  certain  tenants ;  if 
I  believe  that  the  object  was  to  get  that  out  of  the 
way,  to  remove  the  impression  which  that  cry  had 
produced,  and  which  the  statements  made  by 
various  persons  had  produced  upon  the  voters ;  if 
I  think  that  that  was  so,  it  is  not  a  mere  conces- 
sion made  as  a  measure  of  abstract  justice,  but  it 
is  made  for  a  purpose  of  acauinng,  at  all  events, 
popularity;  and  though  I  nave  endeavoured  to 
see  my  way  out  of  it,  I  confess  I  cannot  come  to 
any  other  conclusion  than  that  statements  of  this 
description  made  during  the  very  act  of  election 
almost,  that  is  to  say,  made  just  before  the  nomi- 
nation and  the  poll,  and  made  in  this  manner,  were 
made  and  intended  to  produce  an  efiect  upon  the 
electors — and  did,  because  there  is  no  doubt,  as  is 
stated  in  one  of  the  papers  and  by  the  reporter, 
that  statement  was  received  witn  enthusiastic 
cheering.  All  these  things  did  undoubtedly  give  a 
great  access,  at  all  events,  of  popi:^ity  to  Col. 
Deakin,  and  I  am  bound  to  say  I  should  be  rather 


stultifying  myself  if  I  see  a  candidate  upon  the  eve 
of  an  election  cTOss*examined  by  persons  hostile 
to  him,  anxious  to  know  what  he  would  say  about 
this  rabbit  question ;  and  saying,  "  To  put  an  end 
to  sdl  this  stuff,  you,  my  tenants,  are  at  liberty  to 
kill  the  game  any  way  and  how  you  like,"  if  I  came 
to  any  other  conclusion  than  that  that  was  done, 
not  so  much  from  an  abstract  sense  of  instioe,  as 
from  a  desire  to  influence  the  election.  Now  I  am 
very  far  from  believing  that  either  Col.  Deakin  or 
Mr.  Cowlard  had  any  notion  in  their  minds  of  the 
extent  and  efiect  of  the  Corrupt  Practices  Preven- 
tion Act ;  they  had  either  not  known  it  or  they 
had  forgotten  it;  they  must  have  been  entirely 
unaware  of  the  efiects  of  statements  of  this  descrip- 
tion made  bv  persons  in  their  position.  Therefore, 
although  I  have  had  some  difficulty  in  coming  to 
the  conclusion  to  which  I  will  refer,  I  have  come 
to  the  conclusion  that,  although  this  statement 
and  the  principal  statement  were  made  at  a  meet- 
ing said  to  be  composed  very  much  of  the  tenants 
of  Col.  Deakin,  it  was  an  offer,  and  amounted  to 
an  offer,  which  came  within  the  meaning  of  this 
Act.  So  far  as  the  meaning  of  an  offer  is  concerned, 
I  think  it  is  analogous  very  much  to  the  case  of 
an  offer  of  a  reward  which  I  put,  and  Which  may 
be  accepted  by  anybody.  The  person  who  offers 
is  not  sure  that  it  will  be  accepted,  but  at  all  events 
it  was  an  offer  calculated  to  produce  the  impres- 
sion which  I  have  mentioned.  Now  that  being 
the  state  of  things,  the  words  of  the  Corrupt 
Practices  Act  are  these:  "Every  person  wno 
shall  directly  or  indirectly,  by  himseu  or  by  any 
other  person  on  his  behalf,  give  or  procure,  or 
agree  to  give  or  procure,  or  offer,  promise,  or 
promise  to  procure  or  to  endeavour  to  procure, 
any  office,  place,  or  employment  to  or  for  any  voter, 
or  to  or  for  any  person  on  behalf  of  any  voter,  or 
to  or  for  any  other  person,  in  order  to  induce 
such  voter  to  vote  or  refrain  from  voting,  or  shall 
corruptly  do  any  such  act  as  aforesaid  on  account 
of  any  voter  having  voted  or  refrained  from  vot- 
ing at  any  election."  Now  the  word  "corruptly ', 
has  been  several  times  under  the  consideration  of 
the  judges,  and,  as  far  as  I  know,  they  all  a^ree. 
My  brother  Blackburn,  certainly  on  two  occasions, 
has  laid  down  the  law  in  reference  to  it  in  terms 
which  are  exceedingly  clear.  He  says  "  What  is  the 
exact  meaning  of  the  word '  corruptly  P ' "  This  was 
undoubtedly  upon  the  4th  section,  and  not  upon 
this  section  which  prohibits  treating.  "The  word 
'  corruptly '  means  contrary  to  the  intention  of 
this  Act,  with  motive  or  intention  by  means  of  it 
to  produce  an  effect  upon  an  election,  not  going  so 
far  as  bribery,  but  ^omg  so  &r  as  to  produce  an 
effect  upon  tne  election.  Now  I  construe  that,  and 
expressions  of  a  similar  character,  as  meaning  that 
where  the  motive  is,  not  a  bond  fide  one  of  giving  a 
privilege  to  a  tenant,  where  the  landlord  expects 
nothing  in  return,  and  to  have  no  infiuenoe  upon 
his  conduct — ^it  is  not  that ;  but  it  is  where  the 
motive  is  to  produce  an  effect  upon  an  election. 
Then  I  think  the  offer,  if  it  be  an  offer  within  the 
meaning  of  the  section,  made  to  the  voters,  comes 
by  force  of  that  meaning,  to  be  within  the  definition 
of  that  section — an  offer  made,  and  made  to  infla- 
ence  a  voter  by  the  means  I  have  already  pointed 
out.  But  then  comes  this  question,  whether  or 
not  this  is  a  valuable  consideration  P  Now,  un- 
doubtedly, I  think  I  must  take  it  that,  although 
the  statement  was  received  at  the  time  it  was  miMe 
with  immense  applause,  the  tenants,  finding  that 
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the  expense  of  trapping  and  the  trouble  of  trapping 
was  ffreater  than  they  had  supposed,  some  of  them 
at alieyents,  hare  sinoe  the  election  come  back  to 
Kr.  Parer  and  wished  to  be  put  upon  the  old 
tenns,  namely,  letting  Paver  trap  for  tnem,  or  send 
a  trapper,  and  they  pay  the  trapper  3d.  each,  they 
haring  the  rabbit.  1  think  that  was  proved,  and 
hamg  paid  the  trapper  3(2.  they  get  the  rabbit, 
Paver  making' up  to  the  trapper  any  loss  in  conse- 

aaence  of  the  trapping  money  not  coming  up  to 
36  wages  that  he  had  originally  agreed  to  pay 
him.  Kow  I  think  it  is  not  improbable  that  a 
tenner  vrould  very  much  prefer  to  have  his 
landlord  do  the  trapping  or  provide  a  trapper 
for  him,  he  getting  the  advantage  of  trapping 
by  setting  a  rabbit  for  the  price  of  3d.  in- 
stead of  having  to  pay  9(2.  or  10(2.,  or  what- 
ever might  be  the  value  of  the  rabbit  at  the 
time  it  was  trapped.  But  I  do  not  think  that  that 
makes  any  difference  in  the  case.  I  cannot  help 
thinking  that  it  is  a  consideration  which  is  valu- 
able and  appreciable.  If  a  landlord,  instead  of 
re9a*ving  to  nimself  the  entire  right  to  kill  the 
game  and  rabbits  upon  his  estate,  does  permit  his 
tenants  to  do  it  when  they  like  and  as  thev  like, 
in  any  mode  they  like,  1  cannot  help  thinking 
that  Uiat  is  a  valuable  consideration  appreciable 
in  money,  and  for  which  money  would  be  given,  or 
a  higher  rent  at  all  events  would  be  given  for  the 
farm;  because  I  take  it  that  any  man  of  any 
sense  going  to  take  a  farm,  makes  inquiiy  with 
reference  to  the  game  and  various  other  things, 
and  with  reference  to  the  supply  and  quantity 
of  game  which  the  farm  produces;  and  that 
in  point  of  fact,  if  he  is  at  liberty  to  kill 
the  game,  he  would  rather  take  the  game  him- 
self, and  would  rather,  probably,  give  some  in- 
crease of  rent.  At  all  events,  this  I  think  is 
clear,  that  a  person  would  prefer  to  take  a  farm 
upon  which  the  rabbits  were  not  reserved  to  the 
landlord,  and  u{)on  which  he  would  have  the  pri- 
vilege himself,  in  his  own  way  and  by  his  own 
means,  of  ezterminatinff  them  from  the  farm.  We 
know  very  well. that  the  rights  of  shooting  are 
constantly  the  subject  of  damage  and  rents  ;  that 
is  to  say,  I  let  the  shooting  upon  my  farm  at  a 
shilling  an  acre,  or  I  let  the  shooting  of  rabbits 
upon  my  farm.  I  do  not  see  why  it  should  not  be 
exactly  the  same ;  indeed,  you  cannot  go  about  the 
ootmtry  without  seeing  that  the  rabbits  are  so 
abondfuit  in  some  places  that  the  privilege  of 
killing  rabbits  is  almost  equal  to  the  value  of 
everything  else  upon  the  farm,  and  it  must  there- 
fore be  that  in  those  cases  the  killing  of  the  rabbits 
upon  a  farm  is  a  valu«ible  consideration.  I  cannot 
help  thinking  that  it  was  to  those  tenants  a  valu- 
able consideration,  and  that  the  effect  upon  the 
minds  of  these  tenants  was,  that  they  had  acquired 
by  that  concession  a  valuable  consideration  capable 
o  being  represented  by  some  money  value.    Of 

0  arse  I  cannot  estimate  what  money  value,  nor  is 
it  necessary  that  I  should  do  so ;  it  is  only  neces- 
c  ry  that  I  should  arrive  at  the  condnsion  that  it 
V  M  money  or  money's  worth,  and  that  the  respon- 
d  mt  considered  that  he  was  parting  with  some- 
tl  ing  which  was,  or  might  be  in  his  hands,  a 
a  oroe  of  great  enjoyment  or  pleasure  or  other- 
^  Be,  which  he  gives  up  to  a  tenant,  and  thereby 
d  stroys  the  effeot  of  the  reservation  under  which 
tl  "i  tenant  had  been  formerly  holding.  I  cannot 
hi  p  thinking,  therefore,  that  it  was  a  concession 

1  ich  had  aa  appreciable  value.    That  being  so,  I 


am  bound  to  come  to  the  conclusion,  as  it  appears 
to  me,  that  this  was  an  act  done  by  Col.  Deakin ; 
and  although  I  say  it  with  unfeigned  regret,  I 
oome  to  that  opinion,  coerced  in  point  of  met  by 
considerations  which  are  higher  than  any  regard  I 
can  have  to  the  feelings  or  tne  consequences  which 
may  follow  to  an  individual.  I  must  see  that  in 
construing  the  Act  of  Parliament  intended  to  put 
down  all  corrupt  practices  and  influences  at  an 
election,  I  am  not  narrowing  by  any  construction 
of  mine  the  effect  of  it,  but  am  giving  all  proper 
effect  to  it.  At  the  same  time  I  hope  I  am  giving  it 
no  extended  or  subtle  effect,  which  I  was  warned 
against,  and  was  thankful  to  be  warned  against — not 
that  it  was  necessary,  for  I  have  anxiously  looked 
to  see  if  I  could  come  to  any  other  conclusion  than 
the  conclusion  at  which  I  have  arrived.  The  con- 
clusion at  which  I  have  arrived  is,  that  the  giving 
of  this  concession  to  the  tenants  under  the  cir- 
cumstances was  either  a  promise  or  a  grant ;  it 
was  not  a  legal  grant,  because  that  would  require 
something  more  than  a  parol  expression;  but 
when  we  are  dealing  with  an  election  question,  we 
must  deal  with  the  motives  which  are  apparent, 
and  which  appear  from  the  act  itself.  I  cannot  go 
into  any  intention  of  Ool.  Deakin.    I   must  be 

fovemed  by  what  he  said,  and  by  the  inferences 
ought  to  draw  from  what  he  did  and  what  he 
said,  and  by  the  inferences  drawn  by  those  persons 
who  were  present  and  who  heard  what  he  did  and 
what  he  said. 

Solicitor  for  petitioner,  John  Gumey. 
Solicitors   for   the    respondent,    Peacock    and 
Ooddard, 

COUBT  OF  COMMOar  PLEAS. 

Beporled  by  Sthskinqtov  Sbcith  and  J.  M.  Lxlt  Ksqs.* 

Barristers-at-Law. 


Jtme  4,  5,  and  22,  1874. 

Laitncbston  Election  Pbtitiok. 

Dainkwatea   (pet.)   v.  Deakin    (resp.). 

Farllamentary  election — Notice  of  act  of  bribery  on 
the  part  of  a  candidate  given  to  the  electors  before 
polling — Incapacity  of  being  a  candidate — Votes 
thrown  away — Sufficiency  of  notice. 
A  candidate,  in  view  of  an  impending  election,  com- 
milted  what  an  election  judge  afterwards  declared 
to  be  an  act  of  personal  bribery.    Before  ihe  poll- 
ing a  notice  of  the  fact  of  the  candidate's  brihery, 
and  of  his  consequent  disqualification,  and  that 
all  votes  given  for  hvm  would  be  thrown  away, 
was  published  to  the  electors : 
Held,  that  the  act  of  bribery  did  not,  from  the  mo- 
ment  of  its  com/mission  (it  not  having  been  then 
declared  to  be  such  by  an  election  judge),  render 
the  candidate  vncapahle  of  being  a  candidate  in 
such  sense  as  to  cause  all  votes  ginenfor  him  after 
notice  to  be  ih/rown  away. 
This  was  a  case  stated  by  Mellor,  J.,  who  tried  the 
petition,  reserving  for  the  opinion  of  the  court  the 
question  whether  the  petitioner  was  under   the 
circumstances    entitled  to   the  seat,  the  respon- 
dent^ who  had  received  a  large  maiority  of  the 
votes  at  the  election,  and  had  been  declared  elected, 
having  been  subsequently  unseated   for  corrupt 
practices. 
The  facts  were  shortly  these : 
At  the  last  election  for  Launceston,  the  two 
candidates  were  Col.  Deakin  and  Mr.  Drinkwater, 
and  the  former  was  the  owner  of  an  estate  of  som^ 
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4000  acres  in  the  neighboarhood.  A  few  days 
preyiously,  GoL  Deakin  gave  his  tenants  leave  to 
take  the  rabbits  on  a  particular  part  of  his  land, 
this  being  a  priyilege  they  had  not  before  pos- 
sessed. 

On  the  morning  of  the  election,  before  the  poll 
opened,  the  following  notice  was  put  forth  by  Mr. 
Drinkwater's  agent  and  posted  about  the  borough : 

To  the  Meotors  of  the  Borong'h  of  Laanoeston. 

Col.  Deftkin  haying,  for  the  parpose  of  iziflnencing^ 
TOtes  at  this  electioii,  given  to  all  his  tenants  on  the 
Worrington  estate  and  voters  in  this  borough  a  right  to 
trap  and  shoot  rabbits,  has,  I  believe,  been  guilty  of  a 
corrnpt  practice,  and  as  agent  for  Herbert  Charles 
Drink?rater,  Esq.,  a  candidate  at  this  election,  I  hereby 
give  you  and  each  of  yon  notice,  that  under  these  circum- 
stances, the  said  Col.  Deakin  is  disqualified  from  being  a 
candidate,  and  that  all  votes  given  for  him  will  be  thrown 
away. — I  am,  yours  obediently,  John  Gurnet. 

4,  Qreat  Queen-street,  Westminster,  London,  S.W, 

Lannoeston,  81st  Jsn.  1874. 

Col.  Deakin  was  returned  by  a  niajority  of  two- 
thirds  of  the  voters  over  Mr.  f)rinkwater,  but  was 
unseated  by  Mellor,  J.,  on  the  ground  that  by 
giving  the  right  to  take  the  rabbits  to  voters  on 
the  eve  of  the  election,  he  had  been  personally 
firuilty  of  a  corrupt  practice  within  the  meaning  of 
the  Act. 

The  seat  was  claimed  for  Mr.  Drink  water,  and 
the  question  was,  whether,  without  having  recourse 
to  a  scrutiny,  and  being  able  to  strike  off  each 
vote  that  was  proved  to  be  bad,  the  whole  mass  of 
votes  given  after  notice  for  a  disqualified  candi- 
date as  to  be  considered  thrown  away,  so  as  to 
leave  Mr.  Drinkwater  in  effect  returned  by  a  ma- 
jority of  good  votes. 

Maniaty,  Q.C.,  Leresche,  and  Batten,  for  the 
petitioner. — There  is  no  question  here  as  to  the 
notice  having  been  brought  to  the  knowledge  of 
the  voters,  and  so  far,  therefore,  as  the  notice 
extends,  it  was  duly  published ;  but  there  are  two 
other  questions  as  to  the  sufficiency  and  effect  of 
the  notice,  for  we  say  that  it  was  a  proper  notice, 
and  that  all  votes  given  for  Col.  Deakin  after  it 
were  thrown  away,  and  that  therefore  the  peti- 
tioner is  entitled  to  the  seat.  First,  then,  as  to 
the  notice  itself;  secondly,  whether,  having  regard 
to  the  notice,  the  votes  were  thrown  away.  The 
proposition  that  I  shall  contend  for  is  this,  if  a  can- 
didate in  point  of  fact  and  in  point  of  law  is  disquali- 
fied, and  notice  of  that  fact  in  a  sufficiently  definite 
form  be  given  to  and  brought  to  the  attention  of 
the  voters  before  they  give  their  votes,  then  they 
vote  at  their  peril ;  and  if  it  is  found  afterwards  as 
a  fact  that  the  candidate  is  disaualinnd,  and  notice 
has  been  given  of  that  fact,  tnen  the  authorities 
bear  me  out  in  saying  that  the  second  candi- 
date is  entitled  to  the  seat.  Now  there  are  two 
classes  of  authorities — the  Parliamentaiy  Election 
Cases  and  the  Common  Law  Cases.  Under  the 
first  head  comes  The  Belfast  case  (Falconer  & 
Fitzherbert's  Elect.  Cas.  595).  The  notice  there 
of  the  disqualification  was,  that  the  parties  signing 
it  were  "  advised  that  Mr.  Gibson  was  disquali- 
fied."^ In  respect  of  form  this  was  held  to  be 
sufficient,  as  the  fact  turned  out  to  be  that  he  was 
disqualified,  and  the  votes  ^iven  ailer  the  publica- 
tion of  the  notice  were  held  to  be  null.  In  Rogers 
on  Elections,  7th  edit.,  1st  appendix,  p.  xiii,  the 
authorities  are  specified,  and  the  text  says :  "  So 
that  if,  after  notice  given  that  a  candidate  is  dis- 
qualified, a  voter  poll  for  him,  he  does  so  at  his 
own  risk  and  upon  his  own  responsibility,  and  it 


is  no  excuse  for  him  to  say  that  the  law  is  uncer- 
tain or  obscure."  In  Heywood  on  County  Elections, 
p.  537,  in  reference  to  the  same  point,  it  is  laid 
down  :  "  Where  the  disability  of  the  candidate  is 
notorious,  it  should  seem  that  it  is  not  necessary 
to  give  notice  to  the  electors,  and  it  might  hie 
doubted  whether  more  can  ever  be  requisite  than 
barely  to  give   notice,   without   producing   any 
evidence  of  the  fact ;"  and  quoting  the  case  of  B.  v. 
Blissel  (19  Geo.  3),  Lord  MAnsfieTd*s  judgment  is 
repeated :   **  Do  you  doubt,  if  he  is  r^ly  dis- 
qualified, whether  such  disqualification  is  notorious 
or  not,  that  the  votes  given  for  him  are  thrown 
awayP"     The  next  case  is  Taylor  v.  The  Gorpo* 
ration  of  Bath  (3  Luders,  324).    The  electors  had 
notice  there   that  Bigg  was  not  qualified;    and 
though  he  obtained  the  majority  of  votes,  yet,  not 
only  could  he  not  sit,  but  the  candidate  next  to 
him  on  the  poll  was  seated  instead.    The  judg- 
ment says :  "  As  the  fourteen  electors  who  voted 
for  Bigg  had  notice  that  he  was  not  qualified,  their 
votes  were  thrown  away.  .  .  .  And  when  they  do 
vote  for  a  persoijL  not  qualified,  it  is  the  same  thing 
as  if  they  bad  given  no  vote  at  all,  and  in  that 
case  it  is  not  disputed,  but  silence  would  have 
been  a  constructive  consent."     The  Fife  Election 
case  (1  Luders,  455)  was  a  similar  decision  of  an 
election  committee,  holding  that  the  electors  who 
voted  for  the  sitting  member  had  thrown  away 
their  votes,  he  being  disqualified  by  holding  an 
office  which  had  been  recently  created,  and  conse- 
quently notorious.     From  these  I  gather  that 
either  the  disqualification  must  be  notorioua  or 
notice  must  be  given  of  it.     The  Kircudhrightshire 
case  (1  Luders,  72),  is  another  instance  of  a  com- 
mittee seating   the  minority  candidate  upon  the 
proved  incapacity  of  the  other,  of  which  notice  bad 
Deen  given  to  the  electors.    The  Wakefield  case 
(Bar.  <&  Aust.  319,  cited  in  Rogers,  p.  224),  was 
where  the  candidate  had  been  appointed  returning 
officer,  but  had  resigned  and  stood.    A  written 
notice  that  he  was  nevertheless  disqualified,  g^ven 
to  a  voter  before  voting,  was  held  to  cause  his  * 
vote  to  be  thrown  away,  although  the  ineligibility 
was  disputable,  as  well  on  the  facts  as  on  the  law. 
So  muon  for  the  cases  which  are  wholly  in  favour 
of  my  cohtention;    there  are  others  which  give 
rise  to  a  conflict,  as  no  such  clear  and  distinct  rale 
pervades  the  decisions.     The   Tavistock  ease    (2 
Power,  Rodwell,  &  Dewe  6),  where  the  want  of 
qualification  was  bond  fide  disputed,  and  notio6 
given  before  the    polling  that    the  candidate*s 
qualification  would  be    impeached,   to   which    a 
counter  statement  asserting  a  sufficient  qualifica- 
tion was  put  forth,  resulted  in  fact  in  the  committee 
resolving  that  the  qualification  was  insufficient; 
and  it  was  held  that  this  being  established^  the 
minority  candidate  was  to  be  seated,  all  the  votes 
after  that  notice  given  for  the  other  candidate  hav- 
ing been  thrown  away.    In  The  Cheltenham  case 
(1  P.  H.  &  D.  224),  notice  that  one  of  the  candU 
dates  had  been  at  a  previous  election  guilty  of 
bribery,  was  put  forth  to  the  electors ;  the  objec- 
tion taken  before  the  committee  when  the  seat  was 
claimed  by  the  other  candidate,  who  was  in  a  mi- 
nority on  the  polling,  was,  that. the   notice  was 
insufficient  in  form,  as  not  declaring  what  the  acts 
of  bribery  and  treating  were.     The  committee 
declared  the  election  void,  but  without   giving 
reasons;  so  that  it  may  very  well  be  that  they 
refused  the  seat  on  the  ground  urged  of  the  insnf- 
ficiency  of  the  notice  to  affect  the  electors  with 
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knowledge.  Thia  case,  therefore,  does  not  act  as 
an  aathckrity  against  me  here,  for  that  objeotion 
was  obyiated  bj  the  notice  at  Launceston,  specify* 
ing  aocnrately  what,  when  mentioned,  was  mani- 
festly an  act  of  bribery.  In  The  Horsham  case 
(1  P.  B.  &  D.  240),  however,  which  was  later,  and 
in  which  the  GheUenhcwn  case  was  cited,  the  com- 
mittee seated  the  petitioner  under  these  cironm- 
stances,  as  stated  m  the  mcurginal  note:  ''Upon 
petition  alleging  that  the  sitting  member  was  ais- 
qnalified  from  being  a  candidate  by  reason  of 
bribery  and  treating  at  a  former  election,  and 
(hat  notice  thereof  had  been  given  to  all  who 
voted  for  him,  such  sitting  member  having 
been  an  nnsnocessfnl  candi(£tte  at  the  former 
election,  bat  a  petitioner  against  the  retnm,  on  the 
groond  of  bribery  and  treating,  although  not 
cjajming  the  seat,  the  committee  resolved  that  the 
sitting  member  was  guilty  of  treating  at  such 
former  election,  and  was  disqualified  m)m  being 
elected,  and  that  votes  given  in  his  favour  were 
thrown  away."  The  rule  of  law  which  was  there 
urged  upon  the  committee  as  existing,  and  which 
by  their  decision  they  appear  to  have  upheld  was, 
that  if  it  is  afterwards  proved  that  in  point  of  fact 
a  disqualification  did  exist  at  the  time  of  election, 
and  that  due  notice  thereof  was  given  to  the 
electors,  the  votes  of  such  electors  given  for  such 
candidate  must  be  deemed  to  have  been  thrown 
away.  The  Clitheroe  case  (2  P.  E.  &  D.  276),  on 
the  other  hand,  was  one  where  the  committee  de- 
clined to  consider  a  vote  given  for  a  disqualified 
candidate  thrown  away,  because  a  notice  had  been 
posted  in  the  borough  and  served  on  every  elector 
oefore  polling.  The  committee  alludes  to  the 
unsatisfactory  state  of  the  law  on  this  point,  and 
says  that  the  cases  are  contradictory ;  but  unless 
notice  of  disqualification  before  polling,  followed 
by  proof  of  disqualification  as  exisung  in  fact  at 
that  time,  be  sufficient  to  cause  the  votes  wilfully 
given  to  be  thrown  away,  it  would  seem  that  there 
can  be  no  case  short  of  an  actual  adjudication  of 
bribery  which  would  suffice  to  seat  an  untainted 
candidate  without  involving  him  in  a  fresh  elec- 
tion. Then  there  are  many  cases  at  common  law 
showing  the  law  to  be  as  stated  by  the  Clitheroe  Elec- 
tion Committee :  "  By  the  common  law  the  principle 
seems  to  be  firmly  established  that  where  a  can- 
didate is  in  point  of  fact  disqualified  at  the  time  of 
an  election,  all  v6tes  given  for  him  with  knowledge 
of  the  fact  upon  which  such  disqualification  is 
founded,  must  be  considered  as  tnrown  away." 
Pirst  there  is  B.  v.  Hawkins  (10  East,  211),  af- 
firmed in  the  House  of  Lords  (2  Dow's  Itep.  121). 
In  that  case  Hawkins  was  disqualified,  through  not 
having  complied  with  the  Test  Act,  from  being 
elected  an  alderman.  After  the  polling  had  begun, 
he  was  asked  whether  he  had  taken  the  sacrament 
previously,  and  on  his  answering  in  the  negative, 
notice  was  publicly  given  to  the  electors  of  his  inca- 
pacity. It  was  there  held  that  all  votes  subsequently 
given  to  him  were  thrown  away,  and  that  the  other 
candidate  was  duly  elected,  the  votes  which  he  had 
received  being  more  than  those  given  to  Hawkins 
before  the  notice  was  published.  To  the  same 
effect  is  B.  v.  Farry  (14  East,  549).  The  head  note 
says :  "  And  if  such  disqualification  be  notified  to 
the  electors  at  the  time  of  election,  votes  after- 
wards given  to  such  person  are  then  thrown  away ; 
and  any  candidate  having  the  most  legal  votes, 
though  in  fact  inferior  in  number  to  the  first,  is 
duly  elected"    In  Claridge  v,  Euelyn  (5  B.  &  Aid. 


81),  an  infant  was  elected  clerk  of  a  oourt  of  re- 
quests. Notice  of  his  incapacity  was  given  to' the 
commissioners,  the  electors,  before  ana  at  the  time 
of  the  election,  and  that  vofies  given  for  him  would 
be  thrown  away  and  void.  Claridge,  who  was 
second  on  the  poll,  brought  an  action  on  the  case 
against  the  commissioners  for  a  false  return  to  a 
wrib  of  mandamtM  which  he  had  obtained,  com- 
manding them  to  admit  him  to  the  office  to 
which  they  had  returned  that  the  infant  had 
been  duly  elected.  It  was  there  held  by  .  the 
judgment  of  the  court  upon  a  special  case,  not 
only  that  the  infant  was  ineligible,  but  that  Claridge 
was  consequently  elected.  Abbott,  C.  J.  says :  *'  I 
am  of  opinion,  therefore,  that  he  was  ineligible  to 
this  office ;  and  due  notice  of  his  incapacity  having 
been  given  to  the  electors  at  the  time  of  their 
election,  their  votes  were  thrown  away,  and,  con- 
sequently, there  must  be  judgment  for  the  plain- 
tiff." A  later  case  is  B.  v.  The  Mayor,  Sfc,  of 
TewTceshury  (18  L.  T.  Rep.  N.  S.  851 ;  L.  Rep.  3 
Q.  B.  629).  There  Blackburn,  J.  says :  "  It  is 
plain  that  if  an  elector  knows  as  a  fact  that  the 
candidate  for  whom  he  is  about  to  vote  is  disquali- 
fied, and  yet  persists  in  voting  for  him,  the  elector's 
vote  is  as  utterly  thrown  away  as  if  he  had  voted 
for  a  dead  person  or  for  the  man  in  the  moon." 
This  is  founded  on  Lord  CampbelVs  judgment  in 
B.  V.  CoaJcs  (3  E.  &  B.  253),  and  the  only  qualifi-. 
cation  that  seems  to  be  drawn  by  Blackburn,  J.  is 
that  knowledge  of  a  circumstance  which  legally 
constitutes  incapacity  is  nob  necessarily  knowledge 
of  the  incapacity,  and  he  decides  the  case  on  the 
ground  that  the  votes  were  given  in  ignorance 
that  Blizard  the  mayor  was  in  law  disqualified. 
The  latest  decision  in  reference  to  this  point  is 
that  in  the  Galway  case,  where  the  judgment  of 
Lawson,  J.  supports  my  contention.  [He  then 
read  passages  at  length  from  the  judgment.] 

Sir  /.  KarslaJce,  Q.C.,  Parry,  Serjt.,  and  /.  Ed' 
wards,  contra. — Phe  authority  of  the  Parliamen- 
tarv  cases  is  brought  to  a  close  by  the  ClUhei'oe 
and  Oambi-idge  cases,  where  the  committee  acted 
on  the  general  result  of  the  practice  and  decisions 
previoQS  to  them.  What  is  the  rule  to  be  drawn 
from  them  P  I  should  be  content  to  say  that  the 
question  is,  "  Do  the  persons  who  give  their  votes 
for  the  tainted  candiaate  knowingly,  throw  their 
votes  away  ?"  There  must  be  either  a  general 
notoriety,  and  that  not  only  of  the  fact  bub  also  of 
the  consequent  incapacity,  or  there  must  be  ex- 
press individual  knowledge.  It  is  true  that  the 
Parliamentary  authorities  are  conflicting,  but  in 
the  two  latest  the  committees  refused  to  seat  the 
minority  candidate.  A  summary  of  the  decisions 
will  be  found  in  Rogers  on  Elections,  lObh  edit., 
p.  557.  This  case  must  come  under  the  fourth  head , 
Where  the  disqualification  is  doubtful ;  for  it  is  at 
any  rate  clear,  that  not  only  must  the  fact  causing 
the  disqualification  be  known,  but  also  the  voters 
must  have  knowledge  of  the  absolute  disability  of 
the  candidate.  Now  here  the  notice  states  the 
fact  of  Col.  Deakin  having  given  the  right  to  his 
tenants  to  shoot  the  rabbits,  but  that  would  not 
alone  be  enough.  Then  it  goes  on  in  these  terms : 
"I  believe  it  disqualifies  him."  Surely  a  mere 
expression  of  belief  by  an  interested  person  can- 
not be  enough.  [Lord  Colbridob,  C.J. — Does  the 
addition  of  the  belief  of  the  agent  make  the  notice 
bad,  if  it  is  good  otherwise  ?]  It  ought  to  allege 
a  state  of  facts  which  are  a  reason  for  disqualifica- 
tion.   "  I  believe,"  qualifies  all  the  rest.    In  Tlifi 
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Belfast  case  (vibi  swp.)t  **  we  are  advised/'  was  held 
to  be  a  BTifficient  notice ;  bat  then,  if  the  judgment 
be  examined,  it  will  be  seen,  at  p.  601,  that  the 
decision  did  not  turn  wholly  on  tne  notice,  as  it 
was  only  one  element  of  notoriety.  [Bkbtt,  J. — 
]£  the  decisions  in  the  Parliamentary  cases  are 
conflicting,  what  law  are  we  to  JolIowP]  The 
common  law,  as  interpreted  in  analogous  cases.  I 
would  adopt  the  words  of  Lord  Campbell  in  22.  y. 
Godks  {vibi  8v^.),  where  he  says :  "  Now  it  is  the 
law,  both  the  common  law  and  Parliamentary 
law,  and  it  seems  to  me  also  common  sense,  that  if 
an  elector  will  yote  for  a  man  who  he  knows  is 
ineligible,  it  is  as  if  he  did  not  yote  at  all,  or  yoted 
for  a  nonexistent  person ;"  and  Blackburn  J.,  in 
The  Tewkeslmry  case  (uhi  sup.),  explains  this  by 
saying,  "  that  in  order  to  make  the  yote  a  nullity, 
there  must  be  a  wilful  persistence  against  actual 
knowledge."  Alderson,  B.,  in  Ooslmg  y.  Veley 
(12  Q.  B.  887),  says  that  the  reason  why  an  elector 
yotine  knowingly  for  a  disqualified  candidate 
loses  nis  yote  is,  that  his  act  is  nugatory,  because 
contumacious.  So  that  the  yotes  must  be  thrown 
away,  in  the  sense  of  not  caring  whether  anyone  is 
elected  or  not.  The  Olitheroe  Election  Committee 
seem  to  me  to  have  expressed  the  rule  properly 
thus :  **  To  giro  effect  to  the  notice,  the  disqualifi- 
cation must  be  founded  on  some  positive  and 
definite  fact  existing  and  established  at  the  time  of 
the  polling,  so  as  to  lead  to  the  fair  inference  of 
wilfal  peryerseness  on  the  part  of  the  electors 
yotin^  for  the  disqualified  person."  On  the  other 
(question,  I  shall,  notwithstanding  the  judgment 
in  the  Oalway  case,  ask  the  court  to  say  that 
what  Col.  Deakin  was  alleged  to  have  done, 
if  established,  was  not  a  disqualification  at  the  time 
80  as  to  render  the  votes  void  and  thrown  away. 
The  judgment  of  Lawson,  J.  is  founded  on  a  mis- 
apprehension of  what  was  said  by  Martin,  B.  in 
tne  Yorkshiie  and  Norwich  cases.  Lawson,  J. 
quotes  as  if  Martin,  B.  had  said  that  the  fact  of 
an  act  of  bribery  having  been  committed,  annihi- 
lated a  man's  status  in  such  sense  as  to  make  him 
a  dead  man  or  not  a  candidate  at  all.  So  far  from 
that  being  so,  Martin,  B.  makes  a  statement  for 
the  purpose  of  correcting  a  mistaken  interpretation 
of  his  langnage,  and  says :  **  It  is  not  that  the  vote 
is  thrown  away,  in  the  sense  in  which  my  brother 
Ballantine  seems  to  have  supposed.  I  did  not 
mean  it  in  that  sense.  I  meant  that  the  moment 
an  act  .of  bribery  is  done  by  the  agent  for  whom 
the  candidate  is  responsible,  from  that  moment 
the  man  is  incapable  of  being  elected.  The  law 
puts  its  hand  upon  him  and  says  it  cares  not  if 
nine-tenths  of  the  electors  vote  for  him.  The  act 
of  bribery  incapacitates  him  from  sitting  in  Par- 
liament." The  confusion  is  between  the  incapacity 
of  the  member  which,  so  far  as  his  election  is  con- 
cerned, makes  it  impossible,  from  the  moment  the 
corrupt  act  is  committed,  that  he  should  be  duly 
elected,  and  his  status  in  relation  to  the  voters — 
between  the  yotes  being  thrown  away,  in  the  sense 
of  their  being  yseless  from  that  moment  to  seat 
the  candidate,  and  being  thrown  away  in  the  sense 
of  there  being  a  perverse  wasting  of  them  on  a 
candidate  known  to  be  under  disability.  Again, 
bribery  is  an  offence  created  by  statute ;  and  17  & 
18  Yict.  c.  102,  repeals  the  old  Acts,  and  has  new 
enactments  about  bribery  and  treating.  Sect.  2 
has  reference  to  bribery,  and  under  that  section 
the  person  bribing  need  not  be  a  candidate ;  but 
under  sect.  4r,  as  to  treating,  the  words  are,  "  every 


candidate."  Then  sect.  36  shows  the  result  of 
bribery  or  treating.  It  is :  "  If  any  candidate  at 
an  election  shall  be  declared  by  an  election  com* 
mittee  guilty  ...  he  shall  be  incapable  of  being 
elected.  So  that  the  incapacity  does  not  arise 
until  he  is  foand  guilty,  and  until  oonviotion  a 
man  is  under  no  incapacity.  The  same  principle 
must  hold  good  as  to  charges  determined  by  an 
election  judge,  and  the  disqualification  dates  from 
his  report.  Indeed,  ss.  45  and  46  of  81  &  32  Yict. 
c.  125,  tend  to  show  that  this  is  so,  for  the  words 
are,  "  any  person,  other  than  a  candidate,  found 
guilty  .  .  .  e^aU,  during  the  seven  years  next  after 
the  time  at  which  he  is  so  found  ^ilty,  ^  be  in- 
capable," &c.,  and  the  report  of  the  ]udge  is  sub- 
stituted for  the  declaration  of  an  election  com- 
mittee. Then  the  judges  have  power  to  make 
rules,  and  until  they  are  made,  by  sect.  26,  "  and 
so  far  as  such  rules  do  not  extend,  the  principles, 

fractioe,  and  rules  on  which  committees  of  the 
[ouse  of  Commons  have  heretofore  acted  in  dtel- 
ing  with  election  petitions  shall  be  observed." 
When  the  rules  are  made  therefore,  the  oourt  is 
bound  by  them  alone.  [Lord  Cole&idoe,  C.J. — I 
think  that  it  is  always  to  be  bound  beyond  the 
ambit  of  the  Mes  by  the  authority  of  committees. 
Brett,  J. — In  the  case  about  the  right  of  peers  to 
yote,  Keating,  J.  held  that  "  principles "  had  re- 
ference only  to  procedure.]  All  tnat  has  hap* 
pned  is  the  report  of  the  judge  that  bribery  has 
Deen  committed,  but  except  lor  the  purposes  of 
the  petition  this  is  not  conclusive  evidence  of  it. 
The  Horsham  case  was  decided  under  the  old  Acts, 
which  have  been  repealed  by  17  &  18  Yict.  o.  102. 
The  Galway  case,  wnich  has  heen  relied  on,  is  not 
satisfactory,  for  the  Cambridge  case  is  not  men- 
tioned in  it,  and  the  reasoning  of  Lawson,  J.  is  not 
sound,  because  it  professes  to  be  founded  on  a 
quotation  of  a  judgment  of  Martin,  B.,  which  is 
shown  to  be  inaccurate.  It  is  said  that  the  find- 
ing of  the  judge  is,  that  bribeir  was  committed, 
and  that  this  finding,  coming  after  the  notice,  is 
conclusive;  and  that,  therefore,  the  innooent 
voters,  who  cannot  be  heard  on  the  petition,  are  to 
suffer,  and  not  to  be  allowed  to  exercise  their 
votes.  The  voters  have  not  been  heard  to  disprove 
bribery  as  regards  themselves  ;  the  notice  involved 
a  question,  not  only  of  the  statutory  disability,  but 
also  of  the  operation  of  the  mind;  and  here  I 
contend,  on  the  authorities  generally,  there  was  no 
such  notoriety  as  to  make  the  voters  perverse. 

Manisty,  Q.O.  in  reply. — ^The  distinction  in  some 
of  the  cases  arises  from  the  disability  being  caused 
by  holding  an  office,  which  might  be  got  rid  of, 
but  bribery  cannot  be  got  rid  of ;  its  consequences 
attach  on  the  moment  of  its  being  committed. 
Here  there  was  bribery  in  public  openly  done  with 
a  view  to  influence  voters.  The  question  is,  what 
was  the  status  of  the  candidate  committing  it  on 
the  day  of  election  P  [Lord  Coleridge,  C.J. — Do 
you  say  that  a  man  guilty  of  bribery,  but  uncon- 
victed, is  by  common  law  disq^ualified P]  Yes; 
because  bribery  at  common  law  is  lefb  just  aa  it 
was,  the  statuses  have  only  imposed  certain  penal- 
ties, and  bribery  at  common  law  deprives  the  can- 
didate of  the  status  of  a  candidate  at  the  moment 
the  offence  is  committed.  [Brett,  J. — Are  there 
any  cases  to  show  this  P  Elections  used  to  last 
six  weeks,  surely  there  would  be  some  case  where  a 
notice  was  given  daring  an  election  and  the  seat 
claimed.]  Acts  of  bribery  by  a  candidate  himself 
were  very  raroi  but  any  act  which  at  oonunoa  law 
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incapacitated  a  man  for  being  a  candidate  rendered 
him  in  the  same  position  as  it  he  were  an  alien  or  an 
infant,  and  he  ooald  not  be  voted  for.  Bat  in  order 
to  cause  the  votes  given  to  such  a  man  to  be  thrown 
away,  something  else  has  to  be  done.  Sir  John 
Earslake  would  admit  that  absolute  knowledge  in 
the  voter's  mind  would  do,  so  that  he  intends  to 
throw  away  his  vote ;  but  I  contend  that  distinct 
notice  of  the  fact  is  sufficient.  I  say,  then,  that 
personal  bribeiy  stands  on  the  same  footing  as 
other  circumstiuices  of  incapacity ;  it  avoids  the 
seat;  and  with  notice  it  causes  all  votes  given  for 
the  person  bribing  to  be  null.  [Beett,  J. — ^What 
was  the  effect  of  bribery  before  the  statute  P  The 
candidate  oould  not  sit,  nor  be  a  candidate  at  the 
consequent  election,  but  that  was  all.  Lord  Cole- 
RIDGE,  C. J. — ^If  bribery  be  a  disqualiiication  in  the 
same  sense  and  effect  as  infancy,  &c.,  how  is  it 
that  considering  it  must  have  been  at  least  as 
common,  there  is  no  trace  of  its  being  held  to  seat 
the  minority  candidate?]  I  am  now  only  upon 
bribery  at  common  law,  and  it  is  the  statutes  that 
have  dealt  with  bribery  by  an  agent.  The  Acts 
have  extended  the  consequences,  but  the  offence 
remains  the  same.  [Denman,  J. — ^The  Penryn 
case,  cited  in  Rogers,  p.  561,  is  against  your  con- 
tention. It  was  there  argued  that  the  bribery  had 
been  so  notorious  that  the  votes  were  thrown 
away.  But  the  seat  was  not  given  to  the  peti- 
tioner. There  seems  to  be  the  distinction  to  be 
drawn  between  the  notoriety  of  a  fact  and  the 
notoriety  of  a  charge.  Lord  Coleeidge,  C.J. — In 
several  of  the  cases  you  cite  there  was  a  scrutiny, 
and  the  seat  may  have  been  given  when  a  suffi- 
cient number  of  l>ad  votes  had  been  struck  off  to 
reduce  the  majority.]  Scrutiny  is  only  a  form ; 
if  the  votee  are  all  invalid  they  may  be  struck  off 
i^t  one  blow  by  declaring  them  void. 

Cw.  adv.  vtdi. 

Lord  CoLEBiDOS,  C.J. — ^This  is  a  case  arising 
out  of  the  Launoeston  petition,  tried  before  my 
brother  Mellor  at  Launceston,  and  referred  to  us 
by  him.  Col.  Deakin,  the  respondent,  was  re- 
turned as  member  for  the  borough  at  the  last 
general  election;  and  Mr.  Drinkwater,  the  peti- 
tioner, was  the  defeated  candidate.  He  petitioned 
against  Gol.  Deakin's  return,  and  claimed  the  seat. 
My  brother  Mellor,  on  the  trial  of  the  petition 
before  him,  found  that  Gol.  Deakin  had  been 
guilty  of  what  he  terms  a  "corrapt  practice," 
because,  in  the  words  of  the  learned  judge  himself, 
"he  had  at  a  meeting  of  the  electors  on  the  day  of 
nomination,  and  on  tne  day  after  the  non;ination, 
consisting  of  his  tenants  and  other  electors,  given 
to  certain  voters  in  the  said  borough,  at  the  said 
election,  being  his  tenants,  a  right  to  tiap  and  shoot 
rabbits,  and  appropriate  them  to  their  own  use." 
It  was  proved  that  subsequently  to  the  commission 
'tf  the  offence,  viz.,  on  the  day  of  the  poll  a  printed 
■notice  was  issued  in  the  following  words  *. 

To  the  Eleoiors  of  the  Borough  of  Lannceston. 
Gol.  Deakin  having,  for  the  pnrpoee  of  influencing 
TOtes  at  this  election,  given  to  all  his  tenants  on  the 
Wonington  estate  and  voters  in  this  borough,  a  right  to 
tn^  ana  shoot  rabbits,  has,  I  believe,  been  guilty  of  a 
Gorrupt  practice,  and  aa  agent  of  Herbert  Charles 
Drinkwater,  Esq.,  a  candidate  at  this  election,  I  hereby 
give  yon  and  each  of  you  notice,  that  under  these  cir. 
empfltanees,  the  said  Ool.  Deakin  is  disqualified  from 
beixig  a  oandidate,  and  that  all  votes  given  for  him  will 
be  thrown  away.  (Signed)       John  Gubnbt. 

The  learned  judge  found  as  a  fact,  that  this  notice 
was  issued  on  the  polling  day,  before  the  opening 


I  of  the  poll,  and  was  brought  to  the  notice  of  the 
voters  of  the  borough  before  they  voted.  He  found 
also  that  Gol.  Deakin  was  not  duly  elected  and 
returned ;  and  three  questions  have  been  left  to 
this  court  by  my  brother  Mellor.  The  real  matter 
we  have  to  determine  is,  whether  the  i>etitioner, 
Mr.  Drinkwater,  is  or  is  not  entitled  to  be  declared 
elected  for  the  borough  of  Launceston.  Three 
propositions  have  to  be  made  out  in  order 
to  arrive  at  this  conclusion:  First,  that  the 
candidate  was  at  the  time  of  the  election,  in 
point  of  law,  disqualified;  secondly,  that  notice 
of  that  fact  having  been  conveyed  to  the  voters 
in  a  form  sufficiently  definite,  any  vote  given 
after  such  notice  was  in  law  thrown  away. 
The  peculiar  circumstances  of  the  case  made  it 
necessary  to  contend  further,  that,  thirdly,  the 
uncertainty  or  obscurity  of  the  legal  Question,  on 
which  the  disqualification  depends,  makes  no  dif- 
ference. Given  the  fact  of  legal  disqualification  as 
the  result  of  argument,  however  elaborate,  and 
decisions  however  conflicting ;  and  given  the  fact 
of  notice,  the  voter  gives  his  vote  at  his  own  risk 
and  on  his  own  responsibility.  The  law  as  to  the 
disqualification  of  tne  candidate,  and  the  notice  of 
SUC&  disqualification  to  the  voter,  is  to  be  collected 
from  the  decisions  of  courts  of  law  and  of  Parlia- 
mentary election  committees,  which  latter,  if  not 
binding  upon  this  court,  by  the  26th  section  of 
31  &  32  Yict.  c.  125,  are  yet  to  be  treated  with 
respect  as  expositions  of  the  law  of  Parliament; 
which  is  part  of  the  conmion  law  itself.  And,  if 
there  be  any  difiference  discoverable  in  the  autho- 
rities between  the  rules  applied  to  Parliamentary 
elections  and  the  rules  applied  to  elections  of  other 
sorts,  there  seem  to  be  reasons  of  good  sense  why  a 
somewhat  less  rigid  and  technical  rule  as  to  throw- 
ing away  of  votes  should  obtain  in  the  case  of 
Parliamentary  constituencies.  It  may  not,  how- 
ever, in  the  present  case,  be  necessary  to  decide 
this  point,  because  it  has  first  to  be  estabhshed 
that  the  candidate  was  at  the  time  of  the  election, 
in  point  of  law,  disqualified ;  and  if  this  cannot  be 
made  out,  any  further  inc^uiry  becomes  useless. 
Was  CoL  Deakin,  then,  discj^uahfied,  in  point  of 
law,  at  the  time  of  the  election  P  That  depends 
upon  the  meaning  of  the  word  "  disqualified ; '  and 
in  this  case,  as  so  often  happens  with  regard  to 
the  English  language,  muon  argument  would  be 
prevented  by  accurately  defining  the  terms  to  be 
employed,  and  always  using  them  in  the  sense 
demied.  The  word  '' disqusdified  "  may  be  used 
in  two  senses  at  least — either  to  signify  a  person 
disqualified  to  be  elected,  so  that,  although  the 
great  majority  of  the  electors  voted  for  him,  his 
election  would  be  void ;  or  to  signify  a  person  dis- 
qaalified  to  be  a  candidate,  so  that  upon  notice  of 
tne  disqualification,  if  the  great  majority  of  the 
electors  voted  for  him,  his  election  would  be  void, 
with  the  further  consequence,  as  regards  the 
electors,  that  they  would  be  held  to  have  inten- 
tionally and  deliberately  abstained  from  voting, 
and  to  have  acquiesced  m  the  choice  by  the  other 
electors  of  the  other  candidate,  because  they  would 
not  do  what  alone  could  prevent  such  choice — 
vote  themselves  for  a  candidate  duly  qualified  to 
be  one.  It  is  in  this  latter  sense  that  we  must 
hold  Col.  Deakin  to  be  disqualified,  before  we  can 
decide  that  Mr.  Drinkwater  is,  as  the  result  of  this 
election,  entitled  to  be  returned  to  the  House  of 
Commons  as  member  for  Launceston.  The  facts 
are  simple.    Col.  DesJtin  is  found  by  the  judge  to 
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have  been  gailty  of  bribery  before  tbe  polling  day. 
And  it  is  contended  that,  from  the  momeDt  of  the 
commission  of  the  act  afterwards  fonnd  by  the 
judge  to  be  bribery,  he  was  ipso  facto,  and  eo 
inatanH,  disqualified,  in  the  latter  of  the  two  senses 
I  have  explained  of  that  word.  There  is,  indeed, 
no  doubt  there  are  certain  disqualifications  which, 
if  they  had  existed  in  the  case  of  Col.  Deakin 
would,  upon  notice  of  them,  have  had  the  effect  con- 
tended for.  In  many  cases  in  the  courts  at  West- 
minster, and  in  several  of  the  election  committees, 
the  decisions  have  undoubtedly  gone  this  length. 
Bex  V.  HawTdna  (10  East,  211)  was  such  a  case, 
where  votes  given  for  a  man  incapable  of  being 
elected  into  a  corporate  office,  under  the  provisions 
of  13  Car.  2,  c.  12,  by  reason  of  his  not  having 
taken  the  sacrament,  were  held  to  be,  after  notice 
of  such  incapacity,  as  if  not  given;  and  Lord 
Ellenborough  assented  to  the  general  proposition 
that  "  votes  ^veu  for  a  candidate  after  notice  of 
his  being  ineligible,  are  to  be  considered  the  same 
as  if  the  persons  had  not  voted  at  all."  But  this 
was  upon  the  ground  that  the  status  of  a  candi- 
date was  taken  away  by  the  operation  of  the  statute 
of  Charles  II. ;  for  in  the  later  case  of  Bex  v.  Parry 
(14  East,  549),  Lord  Ellenborough  and  the  other 
judges  held  a  man  to  be  duly  elected,  who  had 
been  at  the  time  of  the  election  disqualified,  for 
exactly  the  same  reason  as  in  the  former  case, 
because  before  his  election  could  be  questioned  he 
had  become  qualified,  which  he  was  not  when 
elected,  and  his  subsequent  qualification  by  retro- 
spectively restoring  his  status,  called  into  existence 
the  votes  which  would  otherwise  have  been  treated 
as  not  given.  These  and  other  like  cases  were 
decided  upon  the  Test  Act,  where  a  condition 
made  by  law  a  condition  precedent  to  candidature 
had  not  been  fulfilled,  and  where  notice  of  its  non- 
fulfilment  was  notice  that  the  man  who  had  not 
fulfilled  it  was  not  and  could  not  be  a  candidate. 
Under  the  same  principle  may  be  classed  cases 
where  the  dinquahfication  was  infancy,  such  as  was 
Claridge  v.  EveVy%  (5  B.  &  A.  81),  a  want  of  estate, 
as  in  The  Belfast  case  (Falc.  <fe  Fitz.  595),  The 
Tavistock  case  (2  P.  B.  &  D.  5),  and  in  some  others. 
The  cases  of  a  woman,  of  an  alien  under  the  old  law, 
of  a  convicted  felon,  stand  upon  the  same  footing. 
In  all  these  cases  something  is  wanting  in  the 
candidate  himself,  which  cannot  be  supplied,  the 
existence  or  nonexistence  of  which  is  not  depen- 
dent on  argument  or  decision ;  but  which  the  law 
insists  shall  exist  in  everyone  who  puts  himself 
forward  as  a  candidate.  Bribery,  however,  is 
altogether  a  different  matter,  ana  is  subject  to 
considerations  altogether  different.  No  doubt,  as 
Lord  Mansfield  says  in  Bex  v.  FUt  (3  Burr.  1335), 
it  was  always  a  crime  at  common  law  punishable 
by  indictment  or  information.  That,  however, 
would  not  by  itself  prevent  a  person  who  had 
bribed  from  being  a  candidate  at  an  election ;  and 
there  is  no  case  in  which  any  such  consequence  has 
been  held  to  flow  from  the  commission  of  the  of- 
fence, except  under  circumstances  which,  when 
rightly  considered  and  properly  understood, 
establish,  and  do  not  vary  or  qualify  the  rule.  The 
offence  of  bribery  has,  however,  been  dealt  with 
in  various  statutes,  and  the  argument  to  be  drawn 
from  the  language  appears  to  me,  I  own,  to  be 
conclusive  the  other  way.  The  17  &  18  Vict.  o.  102, 
consolidated  and  amended  the  laws  relating  to 
bribery,  treating,  and  undue  influence  at  elections 
of  members  of  Parliament.    It  begins  by  repealing 


in  whole  or  in  part  many  of  the  old  statntes  relat- 
ing to  these  subjects ;  nor  is  it  necessary  for  the 
present  purpose  to  consider  the  provisions  of  those 
which  remain  in  force.  It  enacts,  in  the  2nd  sec- 
tion, in  words  sufficient  to  cover  the  case  of  Col. 
Deakin,  that  persons  who  do  certain  acts  shall  be 
deemed  guilty  of  bribery,  and  punishable  accord- 
ingly. It  then  proceeds,  in  the  36th  section,  as 
follows,  in  words  which  are  of  the  utmost  import- 
ance: *'If  any  candidate  at  an  election  for  any 
county,  city,  or  borough,  shall  be  declared  by  any 
election  committee  guilty,  by  himself  or  his  agents, 
of  bribery,  treating,  or  undue  influence  at  such 
election,  such  candidate  shall  be  incapable  of  being 
elected  or  sitting  in  Parliament  for  such  county, 
dty,  or  borough,  during  the  Parliament  then  m 
existence."  Tne  words,  it  will  be  observed,  are 
not  "shall  be  guilty,"  but  "shall  be  deda/red 
guilty  by  an  election  committee;"  and  it  seems 
clear  that,  but  for  these  words,  a  man  guilty  and 
declared  ^ilty  might  have  sat  even  during  a  cur- 
rent Parliament  for  the  very  seat  which  he  had  lost 
by  bribery  except  at  the  particular  election  ren- 
dered necessary  by  that  avoidance,  which  is  re- 
garded as  an  adjournment  only  or  continuance  of 
the  election  so  avoided.  The  Act  of  26  &  27  Vict, 
c.  29,  does  not  contain  any  provisions  which,  with 
reference  to  this  particular  subject,  it  is  necessary 
to  consider.  The  31  <&  32  Vict.  c.  125,  by  which 
the  jurisdiction  of  the  House  of  Commons  in 
matters  of  election  petitions  was  transferred  to  the 
judges  of  Westminster  Hall  and  to  this  court, 
contains  very  important  provisions,  especially  ss. 
3,  43,  45,  46,  and  47.  These  clauses  deal  with  the 
punishment  to  be  inflicted  upon  candidates  and 
other  persons  in  respect  of  bribery  and  other  cor- 
rupt practices;  these  punishments  being  greatly 
more  severe  in  the  case  of  bribery  than  of  other 
corrupt  practices.  It  seems  to  me  to  result  from 
them  all,  that  the  disaualifications  created  by  them 
are  intended  to  be  ana  are  the  result  of  the  finding 
or  report  of  the  judge  or  other  tribunal,  ana 
that  they  attach  only  on  such  finding  or  re* 
port,  and  from  its  date.  In  the  case  of  tho  can- 
didate, his  "incapacity  of  being  elected  to  and 
of  sitting  in  the  House  of  Commons  during  seven 
years,"  is  expressly  to  begin  "after  the  date 
of  his  being  proved  guilt;^.  The  other  severe 
provisions  of  the  43rd  section  are  limited  in  like 
manner.  Precisely  the  same  words  are  to  be 
found  in  the  45th  section,  which  deals  with  the 
case  of  bribery  in  persons  other  than  the  candi- 
date himself.  The  46th  section  re-enacts  the  36th 
section  of  17  &  18  Vict.  c.  102,  substituting  the 
words  "reported  by  a  judge  on  the  trial  of  an 
election  petition  "  for  the  words  "  declared  by  an 
election  committee,"  on  which  I  have  already  com- 
mented. The  47th  section  provides  for  the  re- 
moval of  the  disqualifications  created  by  the  f  ormn* 
sections,  in  cases  where  they  are  proved  to  have 
been  procured  by  perjury;  and  this  section  also 
declares,  in  effect,  that  such  disqualifications  did 
not  exist  till  they  had  been  so  proved,  that  is,  after 
trial  and  as  the  result  of  it.  The  conclusion,  there- 
fore, is  that  neither  apart  from  the  statutes,  nor 
created  by  the  statutes,  is  there  in  a  candidate, 
from  the  moment  of  his  bribing,  and  after  notice 
of  the  fact  of  his  bribing,  any  such  disqualification 
as  to  prevent  him  thereupon  from  being  a  candi* 
date  at  the  then  election,  and  to  make  all  votes 
given  in  his  favour  after  such  notice  as  if  they  had 
not  been  given  at  all.    Invalid  upon  proof  of  bis 
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bribery  for  the  purpose  of  seating  him  they  are ; 
tbrown  away  for  the  purpose  of  seating  his  oppo- 
oent  they  are  not.    I  have  already  explained,  and 
win  not  repeat  why,  entirely  accepting  and  heing 
bound  by  the  authority  of  such  cases  as  Bex  y.  HaW' 
JMU  (10  East,  211),  they  seem  to  me  to  be  altogether 
inapplicable  to  the  present  case.    Cases,  however, 
were  cited  to  ns,  decided  by  election  committees, 
Yhich  it  was  contended  had  established  the  pro- 
positions contended  for  by  Mr.  Drinkwater's  coun- 
seL    Most  of  them,  however,  are  clearly  dif>tin- 
gmshable;  and  I  think  there  is  not  one  which, 
accurately  considered,  is  inconsistent  with   the 
conclusion  at  which  I  have  arrived.    I  am  now 
speaking  of  those  cases  only  which  have  been  de* 
dded  by  election  committees  on  questions  of  bri- 
bery.   In  every  case  in  which  I  have  been  able  to 
refer  to,  the  bribery  relied  upon  as  creating  a  dis- 
qualification,  is  bribery  committed  by  the  candidate 
at  the  election  which  was  avoided ;  and  it  has  been 
held,  no  doubt,  that  such  bribery  is  a  disqualifi- 
eation  for  a  candidate  at  the  election  rendered 
neceswry  by  such  avoidance.   It  could  not  be  held 
otherwise,  for  the  second  election,  under  these 
dzcamstances,  is  but  a  continuation  of  the  first, 
the  exigency  of  the  writ  not  being  satisfied  till 
there  is  a  good  return ;  and  by  supposition  the 
retum  of  the  candidate  found  guilty  of  bribery 
is  not  a  good  return,  and  there  must  therefore  be 
a  return  of  some  one  else.    The  cases  in  which,  a 
man  guilty  of  bribery  in  fact  at  an  election  de- 
clared voia,  has  been  held  disqualified  in  a  second 
election,  though  his  bribery  had  not  been  inquired 
into  on  the  first  petition,  fall  under  the  same  prin- 
ciple.    On    this  point  the  decisions  have   been 
uniform,  though  as  to  the   consequences  to  the 
voters  of  such  disqualification  the  decisions  seem 
to  be  conflicting.    The  principle  of  all  the  earlier 
oases  will  be  found  very  well  discussed  in  a  note  in 
1  Luders  79;   and  there  is  nothing  in  the  later 
oases  at  all  to  qualify  the  law  as  there  laid  down. 
There  remains,  however,  one  decision  to  be  con- 
sidered to   which  these  remarks  do  not  apply, 
which  I  admit  to  be  in  point,  but  which  I  am 
nnable  to  follow.  It  is  the  decision  of  the  majority 
of  the  Court  of  Common  Pleas  in  Ireland,  in  the 
Gahoay  Petition  case  in  1872,  which  I  take  from 
the  Report  ordered  by  the  House  of  Commons  to 
be  printed  in  July  of  that  year.    The  case  was 
peculiar.      Captain   Nolan,  the  candidate  whose 
election  was  questioned,  was  found  guilty  by  Mr. 
Justice  Keogh,  of  undue  influence  by  himself  and 
lu8  agents,  the  undue  influence  having  been  prac- 
tised as  the  result  of  arrangements  made  by  the 
omdidate  and  his  agents  previous  to  the  election. 
The  learned  judge  held  that  by  this  **  the  status  of 
Captain  Nolan  as  a  candidate  qualified  to  be  elected 
was  destroyed,  and  that  he  was  disqualified  to  be 
ejected  for  the  county  by  such  acts  committed  by 
h  m  and  his  agents :  and  that  such  disqualification 
eisted  previous  to  the  day  of  nomination  for  such 
e  action.'^    On  a  case  reserved  for  the  Court  of 
Gammon  Pleas  in  Dublin,  the  majority  of   the 
C(  iort  upheld  this  decision ;  and  Mr.  Justice  Law- 
A  n,  who  delivered  the  opinion  of  the  majority, 
u  es  the  following  language  upon  this  part  of  the 
Q  se :  "If  (says  he)  the  earlier  sections  of  17  &  18 
^  ct  c.  102,  ss.  2,  4,  and  5,  defining  the  ofiences 
ol    bribery,  treating,  and   undue  influence,  and 
n  iking  them  misdemeanors,  do  not  disqualify  the 
ci  3di(&te  who  is  guilty  of  tbem  from  being  elected, 
tt  i  do  not  destroy  his  status,  upon  what  ground 
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is  a  judge  to  unseat  himP    He  cannot  unseat  a 
man  because  he  has  committed  a  Tnisdemeanor : 
and  it  would  seem,  therefore,  to  follow  in  strict* 
ness  from  this  argument,  that  the  judge  could  not 
unseat    him  unless  he  had  already  been  found 
guilty."    This  might  be  so,  no  doubt,  if  avoiding 
the  election  of  a  candidate  and  destroying  the 
status  of  a  man  to  be  a  candidate,  were  the  same 
thing.    But  I  have  already  pointed  out  that  they 
are  ver^  diflerent  things ;  that  the  common  law 
of  Parliament  and  the  language  of  statutes,  has 
always  treated  them  as  very  diflerent;  and  being 
which  they  are,  very  diflEerent,  it  is  only  by  treat- 
ing them  as  being,  which  they  are  not,  the  same, 
that  any  such  consequence  follows,  as  Mr.  Justice 
Lawson  supposes.    He  proceeds  to  say  :  "  This  is, 
however,  an  absurd)  consequence,  and  I  think  that 
the    true    construction    or   the    statute    is    that 
the  commission  of  any  of  the  offences  ipso  facto 
disqualifies  the  candidate  from  bein^  elected ;  or, 
to  use  the  language  of  Baron  Martin,  m  the  Norwich 
case,  '  annihilates   his    status  as   a  candidate.' " 
I  have  already  expressed  the  sense  in  which  I  con- 
ceive the  statute  is  to  be  construed,  and  I  am  very 
very  glad  to  find  that  I  do  not  cpnflict  with  any 
view  of  Baron  Martin.    It  is  probable  that  Mr. 
Justice  Lawson  was  quoting  from  some  unauthentic 
and  imperfect  report  of  Baron  Martin's  words,  for 
in  the  full  report  of  his  Norwich  judgment,  printed 
by  order  of  the  House  of  Commons,  he  is  careful 
to  disavow,  in  express  and  accurate  language,  the 
sense  which  Mr.  Justice  Lawson  has  >affixea  to  his 
words.    He  explains  that  he  uses  them  only  in  a 
sense  in  which  I  entirely  agree  with  them,  and 
gladly  adopt  them  as  my  own.     His  words  are 
these:   "But  by  the  46th  section,  coupled  with 
the  36th  section  of  another  Act  of  Parliament  (the 
17  &  18  Yict.  c.  102),  another  offence  is  created. 
These  two  sections  enact  that,  in  the  event  of  a 
candidate,  by  an  agent,  committing  bribery,  he 
becomes  incapable  o!  being  elected ;  and  where  a 
candidate,  by  an  agent  for  whom  he  is  responsible, 
commits  an  act  of  bribery,  by  that  act  the  capacity 
of  the  candidate  to  be  elected  ceases ;  his  status  is 
destroyed,  and  no  vote  given  to  him  will  be  of  any 
avail.     Some  misapprehension  occurred  with  re- 
gard to  what  I  stated  the  other  day  in  reference 
to  that  matter.    It  is  not  that  the  vote  is  thrown 
away  in  the  sense  in  which  my  brother  Ballantine 
seems  to  have  supposed.     I  did  not  mean  it  in 
that  sense;  I  meant  that,  the  moment  an  act  of 
bribery  is  done  by  the  agent  for  whom  the  candi- 
date is  responsible,  from  that  moment  the  man 
is  incapable  of  being  elected.    The  law  puts  its 
hand   upon   him,  and  says  it  cares  not  if  nine- 
tenths  of  the  electors  voted  for  him.    The  act  of 
bribery  incapacitates  him  from  sitting  in  Parlia- 
ment, and  the  real  question  which  is  to  be  decided 
in  this  case  is,  whether  or  not  the  admitted  bribery 
by  Hardiment  [the  agent]  about  two  or  three 
o'clock  in  the  afternoon,  is  an  act  for  which  Sir 
Henry  Stracey  is  responsible  according  to  the  law 
of  England,  or  the  election  law,  if  you  think  fit  to 
call  it  so."     I  adopt  these  words  entirely  in  the 
sense  in  which  Baron  Martin  is  careful  te  ex- 
plain that  he  used  them.     I  reject  them  in  the 
sense  in  which   Baron  Martin  himself  expressly 
rejected  them.    If  this  be,  as  I  think  it  is  not,  a 
refined  distinction,  it  is  one  not  of  my  inventing ; 
it  is  to  be  found  in  every  case,  whether  decided  m 
the  Courts  or  in  Parliament,  with  the  exception 
only  of  the  Horsham  and  the  Qalway  cases.  It  was 
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recognised  and  acted  upon  by  Baron  lif  artin  in  tlie 
NorwiGhcBSQ ;  for  although  he  unseated  Sir  Henry 
Stracey,  he  expressly  declined  to  seat  the  candidate 
of  the  minority,  or  to  hold  that  the  votes  of  the 
majority  were  as  if  they  had  not  been  given.  I 
need  hsurdly  say  that  the  judge  who  thus  decided 
has  as  much  broad  sense,  and  was  as  little  ^ven 
to  hair-splitting  as  any  judge  of  our  time.  1  do 
not  apprehend  such  consequences  in  fact,  as  it  has 
been  suggested  will  follow  from  his  view  of  the 
law.  But,  whatever  the  consequences,  I  am  clearly 
o£  opinion  that,  although  Col.  Deakin's  conduct 
has  properly  avoided  his  election,  and  subjected 
him  to  the  consequences  enacted  by  the  17  &  18 
Yict.  and  the  31  &  32  Vict.,  he  was  not  at  the  time 
of  the  election  disc^ualified  from  being  a  candidate, 
so  that  all  votes  given  for  him  after  notice  were, 
in  law,  as  if  they  had  not  been  given.  This  being 
my  opinion,  it  is,  I  think,  not  necessary  to  consider 
whetner,  if  the  disqualification  had  been  such  as  I 
have  already  said  I  think  it  was  not,  the  two  fur- 
ther propositions  for  which  Mr.  Drinkwater's 
Counsel  had  to  contend,  can  be  sustained.  I  con- 
tent myself  with  saying  that,  as  at  present  ad- 
vised, X  think  they  cannot.  The  case  is,  indeed, 
free  hx)m  the  objection  which,  for  myself,  I  should 
have  found  insuperable  (though  the  Court  of  Com- 
mon Pleas  in  Dublin  did  not  find  it  bo  in  the 
Oalway  case),  that  the  notice  was  not  served  upon 
a  sufficient  number  of  electors  to  turn  the  scale. 
I  feel  no  difficulty,  moreover,  as  to  t^e  lan^age 
of  the  notice,  which  appears  to  me  sufficiently 
definite  and  specific  in  its  terms ;  and  I  entirely 
agree,  as  indeed  I  am  in  a  special  manner  bound 
to  do,  in  the  general  law  laid  down  as  to  the 
throwing  away  of  votes,  in  the  judgment  in  G,o»- 
im^  V.  Veley  (7  Q.  B.  406),  a  judgment  which  was 
written  by  8ir  John  Coleridge.  But  I  do  not 
think  that  this  case  falls  within  that  general  law ; 
and  I  further  think,  as  at  present  advised,  that  in 
a  parliamentary  election,  *'  in  order  to  give  effect 
to  the  notice,  the  disqualification  must  be  founded 
on  some  positive  and  definite  fact  existing  and 
established  at  the  time  of  the  polling,  so  as  to  lead 
to  the  fair  inference  of  wilfal  perverseness  on  the 
part  of  the  electors  voting  for  the  disaualified 
person."  These  are  the  words  of  the  Olitheroe 
committee  (2  P.  B.  &  D.  285).  They  go  on  to  state 
that  they  "  believe  them  to  be  in  accordance  with 
the  sound  construction  of  the  law,  as  well  as  with 
justice  and  reason."  I  was  of  that  opinion,  and 
acted  upon  it,  when,  as  a  member  of  the  House  of 
Commons,  I  served  upon  the  Cambridge  committee 
in  1866,  and  I  retain  it  still.  I  am,  therefore,  of 
opinion  that  the  first  question  put  by  my  brother 
Mellor  should  be  answered  in  the  affirmative,  and 
the  second  and  third  in  the  negative. 

Brett,  J. — I  am  sorry  that  I  have  not  been  able 
to  prepare  a  written  judgment  in  this  case,  but  I 
think  it  is  right  for  me  to  express  the  view  I  take 
upon  it.  There  were  two  questions  reserved  for 
t^e  consideration  of  the  court:  First,  Assuming 
that  the  bribery  of  which  Col.  Deakin  was  found 
^ilty  by  the  judge,  rendered  him  incapable  of 
being  a  candidate  at  that  election,  was  the  notice 
of  the  fact  given  to  the  electors  sufficient  P  secondly, 
was  the  bribery  committed  by  him  such  as  to 
render  him  incapable  of  being  a  legal  candidate  P 
First,  then,  what  is  the  true  function  of  such  a 
notice  as  was  given  here,  %,e,,  when  does  it  operate 
so  as  to  cause  those  who  vote  after  it  is  received, 
to  throw  away  their  votes,  so  as  to  leave  the  poll 


in  exactly  the  same  state  as  if  they  did  not  vote  afe 
all  P  When  there  are  two  candidates,  one  of  whom 
is  qualified  and  one  not,  and  there  is  an  actual 
knowledge  of  fiu)ts  as  to  one,  and  also  a  know- 
ledge  that  such  facts  cause  him  to  be  disqualified, 
then  the  voter  who,  possessing  this  knowledge,  yet 
votes  for  the  disqualified  candidate,  throws  away 
his  vote.  If  the  voter  has  the  knowledge  of  the 
incapacity,  he  cannot  prevent  the  legal  conse* 
quences  of  the  fact  from  foUomng;  he  cannot, 
merely  by  saying  that  he  did  not  know  that  the 
law  would  give  the  seat  to  the  other  candidatet 
prevent  that  from  occurring  if  it  bo  the  law.  Bat 
there  is  a  further  state  of  affairs  upon  which  the 
consequence  follows,  and  it  is  this:  when  there  are 
certain  circumstances  existing  in  fact,  and  notice 
of  those  circumstances  would  tell  a  person  of  ordi- 
nary care,  sense,  and  intelligence,  that  they  pro* 
duced  incapacity  in  the  cancudate,  then  the  voter 
who  nevertheless  votes  for  such  candidate  throws 
away  his  vote.  Or  it  may  be  farther  stated  thus : 
where  there  is  notice  given  of  such  facts  as  would 
put  a  person  of  ordinary  care  and  intelligence  upon 
an  inquiry  which  would  tell  him  of  the  disqualifi* 
fication,  then  he  cannot  absolve  himself  by  asserting 
that  he  had  no  knowledge  of  the  consequences  of 
the  facts  he  was  cognisant  of,  or  of  the  law  appU* 
cable  to  them.  It  is  a  rule  that  no  one  can  render 
an  invalid  act  valid,  by  asserting  that  he  does  not 
know  the  law.  This  seems,  perhaps,  to  be  oon* 
trary  to  the  TeujJceshtvry  case,  but  then  I  think  that 
the  enunciation  of  the  law  in  that  case  went  farther 
than  it  had  ever  done  before;  and,  as  there  is  an 
undoubted  conflict  of  authority  arising  upon  it,  I 
prefer  to  agree  with  that  which  was  recopmised  as 
the  law  before  the  decision  in  the  Tewkesbury 
election.  And  I  state  it  thus :  where  by  law  a  oer> 
tain  state  of  facts  produces  an  incapacity  in  any 
pei*6on  to  be  a  candidate,  and  where  notice  of  tbai^ 
is  ^ven,  then  the  voter  cannot  make  his  vote  valid 
which  would  otherwise  be  not  valid,  by  saying 
that  he  did  not  know.  Applying  this  to  the 
present  case,  if  it  had  been  clear  law  that  bribery 
made  a  candidate  incapable,  not  merely  of  being 
elected  but  of  being  a  candidate,  then  this  notice 
would  have  been  sufficient  for  the  purpose  for 
which  it  is  given,  and  so  I  answer  tne  first 
question  in  the  affirmative.  But  the  main  question 
seems  to  me  to  be,  whether  the  bribery  of  whiofa 
Col.  Deakin  was  found  ^piilty  did  render  him  in- 
capable of  being  a  candidate.  Before  the  passing 
of  the  Corrupt  Practices  Act,  what  would  have  been 
his  position  r  For,  as  there  is  nothing  there  to 
disqualify  him  from  being  a  candidate,  we  are 
thrown  back  on  the  common  law  of  Parliament. 
Kow,  if  the  proposition  which  is  contended  for  by 
the  petitioner  here  be  true,  it  must  have  been 
one  that  was  raised  at  every  general  election  that 
occurred.  I  do  not  say  that  it  was  necessarily  de- 
cided, but  the  point  must  have  been  taken  over  and 
over  again.  But  if  this  be  so,  the  law  must  have 
been  challenged  repeatedly,  and  yet  how  is  it  that 
no  case  can  be  produced  with  reference  toit,  nnless 
it  be  the  Horsham  case  P  In  one  case,  indeed,  tha 
committee  challenged  the  counsel  to  the  prodnc- 
tion  of  a  case  on  this  very  point,  and  he  was  unable 
to  produce  one ;  and,  therefore,  the  result  is,  that 
unless  the  Horaham  case  be  a  ruling  decision  to 
the  contrary,  we  must  perforce  say  that  the  law  of 
Parliament  is  against  tne  view  that  has  been  urged 
upon  us  by  the  petitioner's  counsel.  Then,  as  to 
the  Horsham  oase,  what  did  it  decide  P  There  was 
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%  petition  in  the  first  instance  against  the  sitting 
member,  in  which  Mr.  Fitzgerald,  the  defeated  can- 
didate, did  not  claim  the  seat  for  himself.    If  he 
had  done  so,  the  eyidence  showed  that  there  would 
hare  been  a  counter  petition.    As  it  was  then  there 
was  another  election,  at  which  Mr.  Fitzgerald  was 
elected,  and  then  a  charge  was  made  aj^ainst  him 
of  oormpt  practices  at  the  former  election.    Now, 
if  the  Parliamentary  comn^ittee  had  been  entitled 
to  act  on  equitable  principles,  or  on  an  equitable 
Tiew  of  the  circumstances,  they  might  have  con- 
sidered that,  as  Mr.  Fitzgerald  had  not  claimed  the 
seat  previously,  he  might  yery  wdl  haye  been 
known  hy  all  tne  electors  to  be  disqualified  in  con- 
eequoice  of  some  incapacity,  which  would  become 
pat^it  upon  an  inquiiy.    ]But  they  were  not  en- 
titled to  apply  equitable  principles,  and  that  made 
tiieir  decision  wrong,  and  accordingly  it  has  neyer 
been  accepted  b;^  the  Parliamentary  authorities, 
and  it  is  not  a  binding  case  upon  us  as  to  what 
was  the  practice.    It  is,  moreoyer,  in  direct  oppo- 
sition to  the  CUtheroe  and  Cheltenham  judgments. 
If,  therefore,  we  are  to  decide  this  on  the  authority 
of  Parliamentary  committees,  the  predominating 
number  of  cases  says  that  bribery  is  an  ofience 
which  makes  his  election  yoid,  but  does  not  inca- 
pacitate the  man  who  has  been  guilty  of  it  from 
being  a  candidate.    There  is  a  manifest  difference. 
In  the  one  case  there  is  the  default  of  himself  or 
his  agents,  for  whom  he  is  responsible,  and  the 
consequence  properly  falls  upon  him.      In  the 
other  the  innocent  •  electors  might  he  the  persons 
who  suffered.    Beyond  the  decisions  of  Parliamen- 
tazy  committees,  we  haye  also  a  right  to  look  at 
the  text  books,  and  see  what  has  been  understood 
to  be  the  state  of  the  law,  by  writers  on  the  sub- 
ject. Hiere  we  find  a  long  string  of  cases  in  which 
bribery  at  the  election  itself  which  is  avoided  has 
never  been,  treated  as  a  fact  producing  incapacity 
of  being  a  candidate.    But  more  than  that,  an 
eiamination  of  the  later  statutes  shows  that  before 
them  the  alleged  incapacity  did  not  exist.    The 
Act  of  1854  (17  &  18  Vict.  c.  102),  defines  what 
shall  be  considered  as  bribery,  and  the  consequences 
of  it  are  clearly  set  out.    It  says  that  the  person 
bribing  shall  be  guilty  of  a  misdemeanor,  and  that 
he  shall  forfeit  1002.  to  any  person  who  shall  sue 
for  the  same,  together  with  full  costs  of  suit,  but 
it  does  not  say  that  he  is  rendered  incapable  of 
being  a  candidate.  The  next  section  defines  treating, 
and  enacts  that,  as  a  result  of  treating,  the  vote  of 
the  elector  who  has  been  treated  shall  be  void ;  but 
it  does  not  say  that  the  man  who  is  guilty  of 
treating  is  therefore  incapable  of  being  a  candi- 
date; and  another  section  deals  in  the  same  way 
with  undue  influence.    It  is  to  be  noticed  that  in 
the  very  same  statute  where  the  Legislature  does 
deal  with  incapacity,  the  appropriate  term  is  used 
IB  sect.  36 :  *'  And  such  candidate  shall  be  inca- 
pable of  being  elected  or  sitting  in  Parliament," 
and  that  incapacity  arises  when  the  candidate  has 
been  "  declared  by  any  election  committee  guilty." 
!Rie  Corrupt  Practices  Act  itself,  therefore,  is  also 
a  strong  aathority  which  we  have  a  right  to  notice, 
for  it  was  settled  by  a  committee  of  the  highest 
authority  as  to  Parhamentary  usage.    If  they  had 
thought  that  bribery  did  constitute  an  incapacity  of 
the  nature  contended  for,  they  would  have  put  it  in ; 
but  they  made  incapacity  rest  on  previous  bribery, 
bribery  founded  on  the  decision  of  a  committee,  or, 
as  it  would  now  be,  on  the  candidate  having  been 
iomid  guilty  by  an  election  judge.    Therefore,  on 


the  authority  of  Parliamentary  committees,  or  a 
review  of  the  books  on  the  subject,  and  on  a  con- 
sideration of  the  subsequent  statutes,  I  have  come 
to  the  conclusion  that  the  bribery  of  which  Col. 
Deakin  has  been  found  guilty,  though  avoiding 
his  seat,  did  not  render  him  incapable  of  being  a 
candidate  at  the  election  which  was  so  avoic&d. 
Then  we  are  met  by  the  decision  in  the  Galway 
case ;  and  with  reference  to  that,  although  we  are 
most  anxious  to  agree  with  the  Court  of  Common 
Pleas  in  Ireland  if  we  can  do  so,  yet  if  we  are  con- 
vinced that  the  case  was  decided  on  a  misappre- 
hension of  the  law,  we  must,  sitting  here  in  this 
court,  say  so.    It  seems  to  me  a  curious  circum- 
stance that  the  point  which  we  are  now  deciding 
was  not  in  that  case  reserved  for  the  consideration 
of  the  court  at  all.    The  judge  who  tried  the  peti- 
tion seems  to  have  assumed  that  it  was  so  clear 
that,  therefore,  he  did  not  reserve  it ;  and  so  the 
court,  upon  the  argument  in  Dublin,  was  not 
strictly  speaking  entitled  to  consider  it.    Never- 
theless, there  are  observations  in  the  judgment  of 
Mr.  Justice  Lawsou,  intimating  that  the  question 
was  still  open,  but  it  does  so  happen  that  that  part  of 
the  judgment  dealing  with  this  point  is  not  so  elabo- 
rate as  the  other  parts.    Indeed,  in  the  CrcUway 
case,  the  whole  contest  between  the  judges  was  not 
the  incapacity  of  the  candidate,  but  the  notoriety  of 
the  notice.   In  the  result  then,  however  sorry  I  may 
be  to  differ  from  the  judgment  of  the  court  deciding 
that  case,  I  have  in  the  end  come  to  the  conclusion 
that,  if  that  is  a  decision  that  a  corrupt  practice 
by  a  candidate  at'  the  election,  of  which  sufficient 
notice  is  given  to  the  electors,  without  however 
there  being  any  previous  finding  of  the  fact  by  a 
committee  or  by  an  election  jud^e,  makes  that  can- 
didate incapable  io  the  sense  in  which  the  word 
has  been  used,  I  cannot  follow  it.    I  quite  ag;ree 
that  it  was  right  to  unseat  Capt.  Nolan,  but  hot 
that  it  was  right  to  seat  his  opponent.  With  great 
hesitation  and  some  doubt,  in  consequence  of  the 
decision  of  the  Irish  Court  of  Common  Pleas  being 
to  the  contrary  effect,  I  cannot  agree  with  Mr. 
Justice  Lawson's  judgment  on  that  point,  and  so 
I  think  here  that  the  facts  did  not  render  Col. 
Deakin  incapable.    Therefore,  although  the  notice 
issued  woula  have  been,  in  my  opinion,  sufficient, 
if  Col.  Deakin  had  been  incapable,  yet  the  result 
is  that  Col.  Deakin's  own  seat  is  avoided,  but  Mr. 
Drinkwater  cannot  be  seated  in  his  stead.    I  have 
to  add,  that  my  brother  Denman  agrees  in  this 
judgment  as  to  both  points.    He  thinks  that  the 
notice  would  have  been  sufficient  if  an  incapacity 
on  the  part  of  Col.  Deakin  had  existed,  but  that 
such  incapacity  did  not  exist. 
Attorney  for  the  petitioner,  John  Qumey, 
Attorneys   for   the   respondent.  Peacock   and 
Goddojrd.     
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c.  60,  88.  69,  72,  73,  109;  25  ^  26  Vict  c.  61, 
88.  9,  11,  12,  16,  17,  18,  19,  20,  and  43,  iub- 
8ect,  3. 

In  November  1872  tJie  plaintiff,  who  was  the  ocgu- 
pier  of  a  cloee  of  land  at  M.,  throuah  which  a 
footpath  ran  which  wcu  aUeged  to  he  a  public 
road,  closed  two  gates  which  crossed  the  said  foot' 
path,  by  placing  lochs  upon  them,  which  he  locked, 
thus  obstructing  the  footpath.  Thereupon,  upon 
the  complaint  of  the  churchwardens  of  M.,  that 
the  path  had  been  obstructed,  a  meeting  of  the 
higMJOwy  board,  at  which  aU  the  defendants 
(except  W,,  the  district  surveyor)  were  present  as 
members  of  the  board,  was  lield;  and  after  hear- 
ing the  complainant,  and  also  the  plaintiff  and  his 
attorney,  and  the  witnesses,  a  resolution  of  the 
board,  to  which  all  the  defendants  {except  C,  the 
derk  of  the  board,  and  W.,  the  surveyor)  were 
parties,  was  passed,  "  declaring  the  footpath  to  be 
a  public  road,  and  directing  notice  to  be  given  to  the 
plaintiff  to  remove  tits  obstruction,  and  that,  on  his 
failing  to  do  so  within  a  specified  time,  the  district 
sv/rvevor  do  remove  the  same.**  On  the  following 
day,  the  plaintiff  not  having  removed  the  obstrv^ 
turn,  W.  received  an  order  in  writing,  signed  by 
0.,  as  the  clerk,  and  purporting  to  be  "  by  order  of 
the  board,"  directing  him  '*  forthwith  to  remove 
the  locks  from  the  gates  across  the  footpath,  and 
for  the  future  to  take  care  that  no  oostrudion 
whatever  be  suffered  to  exist  to  the  free  user  of  the 
road  by  the  public."  Acting  upon  this  order,  W. 
removed  the  locks,  and  thereupon  the  plaintiff 
brought  the  present  auction  against  aU  tne  mem- 
bers of  the  ooard,  individually,  who  had  con- 
curred in  the  resolution  and  order,  and  against 
C,  the  clerk,  and  W.,  the  surveyor. 

At  the  trial  before  Kelly,  C.B,,  the  trespass  being 
proved,  objection  was  taken  by  the  defendants' 
counsel  that  the  action  should  have  been  against 
the  highway  board  as  a  corporation,  the  defen- 
dantsnot  being  liable  individually  for  their  acts 
as  members  of  the  board ;  and  that,  as  to  the  defen- 
dants C.  and  W.  (the  clerk  and  surveyor),  the 
maxim  "  Respondeat  Superior  "  applied.  The  ob- 
jection being  held  good,  a  nonsuit  was  directed  as 
to  all  the  defendants ;  cund  upon  a  rule  to  set  it 
aside  and  for  a-  new  trial,  as  regards  all  the  de- 
fendants except  C,  against  whom  it  was  admitted 
there  was  no  evidence  beyond  his  signing,  as  clerk, 
the  order  to  the  surveyor,  it  was 

Held  by  Cleasby  and  Pigott,  BB.  (KeUy,  C.  B.  dis- 
senting), that  the  nonsuit  was  wrong,  and  thai  the 
rule  for  a  new  trial  must  be  made  absolute. 

By  Oleasby  and  Pigott,  BB.,  on  the  grounds, 
thai  all  the  defendants  (except  W.)  were  liahle, 
because  the  act  of  trespass,  committed  in  pursa- 
ance  of  the  resolution  and  order  to  which  they  were 
varties,  was  an  act  wholly  ultra  vires  of  the  high- 
way board,  and  such  as,  in  their  corporate  capa- 
city, they  were  not  competent  or  qtuuijied  by  law 
to  perform ;  and  thai  the  mere  fa^t  of  giving  a 
corporate  form  to  the  act  did  not  prevent  it  from 
being  the  a^t  of  those  who  caused  it  to  be  done. 
And  that  W.  was  liable,  because,  as  to  him,  the 
general  rule  that  a  servant  doing  an  u/nlawful  act 
cannot  justify  it  under  the  order  of  his  master 
or  employer,  was  applicahle,  and  that  the  fact  of 
persons  holding  a  public  office  or  employment 
(whether  created  by  statute  or  not),  did  not  take 
them  out  of  the  operation  of  this  rule ;  and  there 
was  nothing  in  the  statute  under  which  he  was 
appointed  exempting  him  from  liability,  the  effect 


of  the  statute  being  to  create  the  relation  of  prin- 
cipal and  agent,  or  master  and  servant,  between 
htm  and  the  board,  and  its  object  being  to  regulate 
his  conduct,  and  not  to  limit  his  responsibUity  to 
third  parties. 
Bed  contra,  by  Kelly,  O.B. — The  resolution  was  ike 
act  of  the  corporation,  and  it  is  settled  law  that 
no  action  lies  a^gainst  individual  msmbers  of  a 
corporation  for  a  corporate  act,  unless  the  act  be 
done  maliciously    by   the  individtuds  charged^ 
and   the    corporate   seal   be   used    as    a    mere 
colour  for  the  malicious  act,  or  unless  the  act 
is   ultra   vires,   amd  not  in   law    a   corporate 
act    at    aU,      The   defendants,    therefore,    are 
not  liable,  and   the  a^ion    should    have  been 
against  the  board  as  a  corporation,   amd  net 
against  the  defendants  individitally.     The  reso- 
lution and  order  to  the  surveyor  were  not  ultra 
vires,  and  it  is  a  misapplication  of  the  term  to 
call  them,  so.  If  an  ad  merely  anlawful  and  unau* 
thorised,  such  as  a  trespass  or  the  convereion  of 
a  chattel,  were  to  be  deemed  ultra  vires,  and  tkeref 
fore  no  auction  would  lie  against  the  corporate 
body  who  authorised  it,  a  corporation  wotdd  not 
be  liable  for  any  tort  at  aU.    The  board  are  a 
public  body,  incorporated  for   public  purposee, 
and  oA^ting  bond  fide,  ana  wimin  the  scope  of 
their  duties  and  authority   under   the    Act   of 
Parlia/ment,  and  the  defendant  W.  is  not  liahle, 
because  the  surveyor  is  a  public  officer,  charged 
with  the  performance  of  public  duties,  and  hound 
by  the  direct  words  of  the  statute  to  obey  the  orders 
of  the  board,  in  obeying  which  he  acts  minie- 
terially  only ;  and  he  had  no  means  of  knowing 
whether  sv^h  orders  were  valid  and  lawful  or 
otherwise. 
By  Cleasby  and  Pigott,  BB.  (dissentiente  Kelly, 
C.B.). — The  highway  board  have  no  means  pri^ 
vided  for  paying  damages  and  the  costs  ofdsfend^ 
ing  an  action  of  trespass  like  the  present,  as  suick 
damages  and  costs  could  not  be  coits  of  the  board, 
or  in  any  way    chargeahle  upon  the  pariehes 
forming  the  district,  or  payable  out  of  the  district 
fund :  (26  4-  26  Vict.  c.  61,  ss.  18, 19,  20.) 
This  was  an  action  for  trespass  iu  breaking  and 
entering  a  close  of  the  plamtifE's,  called  Grapp's 
Park,  in  the  parish  of  Minster,  in  the  county  of 
Oornwall,  ana  breaking  and  destroying  the  gates 
of  the  said  close,  and   removing,    taking,    and 
carrying  away  and  destroying  the  goods  of  the 
plaintiff,  to  wit,  certain  locks  of  the  plaintiff's, 
then  being  on  the  said  gates,  and  converting  the 
same  to  the  defendants'  own  use. 

The  defendants  pleaded  not  guilty  (6  &  6  Will.  4» 
0.  60,  s.  109.  Public  Act),  and  on  that  plea  issue 
was  joined. 

The  facts  of  the  case,  as  they  appeared  at  the 
trial  before  Kelly,  C.B.  at  the  Summer  Assizes 
for  Cornwall,  at  Bodmin,  in  1873,  were  shortly  as 
follows : 

The  plaintiff,  a  fhrmer  at  Minster,  in  the 
county  of  Cornwall,  was  the  occupier  of  the  close 
of  land  in  question,  through  and  over  which  a 
footpath  ran  which  was  alleged  and  claimed  by  the 
defendants  to  be  a  public  footway,  leading  from 
the  public  highway  road  from  Boscastle  to  the 
parish  church  of  Minster,  and  also  to  other 
parishes  and  places.  The  defendants  (except 
the  defendants  C.  C.  Hawker  and  Wiokett) 
were  members  of  the  board  of  guardians  or 
highway  board  for  the  Gamelford  di8trict»  in 
the  county  of  Cornwall  (constituted  under  the 
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25  &  26  Yict.  a  61),  within  which  district  the 
close  and  path  in  qaestion  were  situated.  The 
defendant  0.  0.  Hawker  was  clerk  to  the  board, 
and  the  defendant  Wiokett  was  the  duly  appointed 
sarreyor  of  the  board ;  and  the  trespass  com- 
plainei  of  was  committed  by  him  as  such  sur- 
veyor, under  the  authority  and  by  the  order  and 
direction  of  the  other  defendants,  acting  as  such 
highway  board,  under  the  circumstances  herein- 
after stated. 

The  plaintiff,  in  the  autumn  of  1872,  under  the 
direction  of  his  landlady,  the  owner  of  the  close  in 
question,  who  denied  the  existence  of  a  public 
waycTer  her  land,  caused  agate  which  crossed 
the  said  footpath  in  the  said  close  to  be  looked, 
and  thereby  obstructed  the  public  in  the  use  of 
the  path  altogether.  The  matter  having  been 
brought  to  the  attention  of  the  highway  board  of 
the  district  by  the  churchwardens  of  the  parish  of 
llGnster,  notice  was,  on  the  27th  Aug.  1872, 
giyen  by  the  churchwardens  to  the  plaintiff  that 
a  complaint  would  be  made  to  the  board,  and  he 
was  requested  to  attend  a  meeting  of  the  board, 
which  he  did,  accompanied  by  his  attorney,  on  the 
SOth  Aug. 

At  this  meeting  all  the  defendants,  except 
Wickett,  the  surveyor  of  the  board,  were  pre- 
sent, and  after  an  investigation  into  the  matter 
and  the  hearing  of  witnesses  on  both  sides,  a 
resolution  to  the  following  effect  was  then  and 
there  come  to  by  the  board,  and  entered  in  the 
minute  book  of  their  proceedings :  '*  Resolved, 
that  the  board  having  heard  the  complainant,  and 
the  defendant,  Mr.  Mill  (the  present  pLuntiff), 
and  the  witnesses,  as  well  as  Mr.  White,  the  de- 
fendant's attorney,  is  of  opinion  that  the  road 
leadinff  from  Boscastle  by  the  Wellington  hotel  to 
Crapp  s-park  is  a  public  road,  and  that  therefore 
Mr.  Mill,  the  tenant,  and  Miss  Helyar,  the  owner 
of  the  land  through  which  it  passes,  be  served 
with  notices  to  remove  the  obstruction  they  have 
erected,  and  if  the  same  be  not  removed  on  or 
before  six  o'clock  of  the  31st  inst.,  the  district 
Borveyor  remove  the  same."  The  locks  not  being 
removed  by  the  plaintiff,  the  defendant  Wickett, 
as  surveyor  of  tne  board,  under  their  direction, 
removed  them. 

The  locks  were  again  placed  upon  the  gate  by  the 
plaintiff,  and  this  being  reported  to  the  board  by 
the  surveyor,  they  made  an  order  at  a  meeting  of 
the  board,  on  the  29th  Nov.  1872,  at  which  all  the 
defendants,  except  Wiokett,  were  present,  that 
the  surveyor  should  at  once  remove  the  locks,  and 
suffer  no  obstruction  in  future  to  exist  to  the  free 
Qser  of  the  path  by  the  public ;  and  on  the  foUow- 
^S  .^^Jf  the  30th  Nov.,  the  defendant  Wickett 
i^eceived  the  following  board  order  from  the  clerk 
of  the  board  : — 

Camelford  Highway  District,  80th  Nov.  1872. 
Dear  Sir, — The  Highway  Board,  at  their  meeting  ycs- 
ti^y,  ordered  that  you  are  forthwith  to  remove  the 
y  cks  again  placed  on  the  gates  across  the  highway  lead- 
h  g  from  Bo6caetle  Bridge  to  the  highway  leading  from 
I  Dseastle  to  Minster  Chnroh  and  lisnewth ;  and  for  the 
fi  itoze  yon.  are  to  take  care  that  no  ohetraction  whatever, 
e  ttier  from  doors  or  gates  being  locked,  be  suffered  to 
e  ast,  and  that  no  hindrance  to  uie  free  user  of  the  road 
b  r  the  public  be  permitted  for  any  time  to  remain  after 
jmmte  acquainted  with  the  attempt  to  dose  the  road. 
By  order  of  the  Board, 

Claudius  C.  Hawssb,  Clerk. 
To  Mr.  Wiokett. 

Upon  receipt  of  that  order  the  defendant  Wickett 
a  I  once  again  removed  the  locks  from  the  gate, 


and  threw  open  the  path  over  the  said  close,  and 
thereupon  the  plaintiff  then  brought  the  present 
action  against  all  the  members  of  the  board  who 
had  concurred  in  the  above-mentioned  resolution 
and  order,  including  Mr.  G.  G.  Hawker,  the  clerk 
to  the  board,  and  the  defendant  Wickett,  their 
surveyor. 

At  the  trial  the  trespass  having  been  proved,  it 
was  objected  on  the  part  of  the  defendants,  that 
tho  action  was  wrongly  brought  against  them  as 
individuals,  and  that  ic  should  nave  been  brought 
against  the  highway  board  as  a  corporation;  and 
also  that,  with  respect  to  the  defendant,  U.  G. 
Hawker,  the  clerk,  and  Wickett,  the  surveyor, 
they  were  not  liable  as  they  acted  ministerially 
only,  and  under  the  orders  of  the  board,  and  that 
the  maxim  "  Respondeat  Superior  **  was  applicable 
to  their  cases.      The  learned  Gbief  Baron  upheld 
the  objection,  and  it  being  admitted  that  there 
was  no  evidence  against   the  defendant,   G.   G. 
Hawker,  the  clerk,  and  that  he  had  taken  no  part 
in  the  proceedings  beyond  signing  in  his  capacity 
as  clerk,  and  by  direction  of  theboard,  the  letter 
or  order  to  Wickett  of  the  30th  Nov.,  a  verdict 
was  taken,  as  to  him,  in  his  favour.    With  respect 
to  the  other  defendants,  other  than  Wickett,  his 
Lordship  was  of  opinion  that  assuming  this  path  to 
be  a  highway  and  an  obstruction  to  have  existed, 
an  authority  was  given  by  Act  of  Parliament  to 
the    highway    board  to  act  in    their    corporate 
03>pacity,  and  for  the  public  intdresb,  in  ordering  its 
removal,  and  that,  for  having  so  acted,  they  were 
not  liable  individually,  and  therefore,  that,  with 
respect  to  them,  the  plaintiff  must  be  nonsuited. 
As  regarded  the  defendant  Wickett,  his  Lordship 
said  he  had  for  some  time  doubted  whether,  as  he 
had   personally    committed  the  act  of   trespass, 
he  might  not  be  liable,  although  it  was  done  by 
the  board's  order.    But  he  (Wickett)  was  bound 
to  obey  the  board's  order,  and  was  not  bound  to 
know  the  various  Acts   of    Parliament,   and   to 
refuse  to  do  what  he  was  instructed  to  do,  because 
he  believed  it  to  be  illegal.    As  surveyor  he  was 
entitled  to  the  benefit  of  the  section  of  the  High- 
way Act  which  enacted  that  he  was  to  carry  out 
the  instructions  of  the  board,  and  in  all  respects 
to  conform  to  their  orders.  He  thought,  therefore, 
that  the  action  should  not  have  been  against  the 
surveyor,  but  against  the  board  who  instructed 
him ;  and  he  ruled  that  neither  the  surveyor  nor 
the  members  individually  were  liable,  and  that  the 
plaintiff's  action  was  not  maintainable. 

Cole,  Q.G.,  having  moved  for  and  obtained  a 
rule,  on  the  part  of  the  plaintiff,  to  set  this  non- 
suit aside  and  for  a  new  trial,  on  the  ground  of 
misdirection  on  the  part  of  the  learned  Lord  Ghief 
Baron  in  ruling  that  the  defendants  (other  than 
the  surveyor)  were  not  individually  liable,  and 
that  the  surveyor  was  not  liable,  the  same  now 
came  on  for  argument,  in  the  course  of  which  the 
69th,  72nd,  and  73rd  sections(a)  of  the  Highway 

(a)  Sect.  69.  That  every  person  encroaching  on  a  high 
way  by  making  any  building,  hedge,  ditch,  or  other  fence 
thereon,  within  15ft.  from  the  centre  thereof,  shall  on 
conviction  forfeit  40a. ;  and  the  surveyor  shall  caaae 
anoh  building,  &c.  to  be  taken  down  or  filled  np  at  the 
ezpense  of  the  person  to  whom  it  shall  belong ;  and  power 
is  given  to  the  jostioes  at  a  special  sessions  for  the  high- 
way to  levy  as  well  the  expenses  of  taking  down  the 
same,  &o.,  as  the  everal  penalties  by  the  section  imposed, 
by  distress  and  sale  of  the  offender's  goods. 

Sect.  72.  That  if  any  person  shall  .  .  .  wilfully  obstruct 
the  passage  of  any  footway  ...  or  shall  in  any  way  wil- 


150 


MAGISTRATES'  OASES. 


Ex.] 


Mill  v,  £La.wker  and  othbrs  and  Wickbtt. 


[Ex. 


Act  of  1835  (5  &  6  Will.  4,  c.  50).  aod  sects.  9, 11, 12, 
16, 17, 18, 19,  26,  and  43(a)  of  the  Highway  Act  of 

fully  ohstraot  the  free  passage  of  any  such  highway,  every 
person  so  offending,  so.,  shkll  for  each  and  eye^  anon 
offenoe  forfeit  and  pay  any  anm  not  ezoeeding  40s.  oyer 
and  above  the  damages  oooasioned  thereby. 

8eot.  78.  That  if  any  timber,  stone,  hay,  straw  .  .  . 
rabbish,  or  other  matter  or  tlung  whatsoever,  shall  be 
laid  upon  any  highway  road  to  be  a  nnisance,  and  shall 
not,  Mter  notice  given  by  the  surveyor,  assistant  sor. 
veyor,  or  district  surveyor,  be  forthwith  removed,  it  shall 
and  may  be  lawful  for  the  surveyor,  asBistant  surv^or, 
or  district  survevor,  hj  order  in  writing  from  any  one 
justice,  to  clear  the  said  highway  hj  removing  the  said 
fftone,  hay  ...  or  other  matter  or  thing  as  aforesaid, 
and  to  dispose  of  the  same,  and  to  applv  the  proceeds 
arising  therefrom  towacds  the  repairs  of  the  highway, 
Ac. 

(a)  Sect.  9,  sub-sect.  1.  The  highway  board  shall  consist 
of  the  wa]|rwardens  elected  in  the  several  places  within  the 
district,  in  manner  hereinafter  mentioned,  and  of  the 
justices  acting  for  the  oounl^,  and  residing  within  the 
<Ustriot.  Sub-sect  2.  The  board  shall  be  a  body  corporate 
by  the  name  of  the  highway  board  of  the  district  to  which 
it  belongs,  having  a  perpetual  succession  and  a  common 
seal,  with  a  power  to  acquire  and  hold  lands  for  the  pur- 
poses of  the  Highway  Acts,  without  any  licence  in  mort- 
main. Sub-sect.  5.  Any  minute  made  of  proceedings  at 
meetings  of  the  board  or  committees  of  the  board,  if 
signed  oy  any  person  purporting  to  be  the  chairman  of 
the  board,  shall  be  receivable  in  evidence  in  all  legal  pro- 
ceedings, without  further  proof.  Sub-sect.  6.  No  member 
of  a  boara,  by  being  party  to,  or  executing  in  his  capacity 
of  member,  any  contract  or  other  instrument  on  behalf  of 
the  board,  or  otherwise  lawfully  ezeroisiDg  any  of  (he 
powers  given  to  the  board,  shall  be  subject  to  be  tried  or 
prosecuted,  either  individually  or  with  others,  by  any 
person  whomsoever,  and  the  bodies,  or  goods,  or  lands  of 
the  members,  shall  not  be  liable  to  execution  of  any  legal 
process  by  reason  of  .  .  .  any  lawful  act  done  by  them  in 
ezedution  of  any  of  the  powers  of  the  board. 

Sect.  11.  All  such  powers,  rights,  duties,  liabilities, 
capacities,  and  incapacities  (excej^t  the  power  of  making 
highway  rates,  Ac),  as  are  vested  in  or  attached,  or  would 
but  for  this  Act  have  become  vested  in  or  attached  to  any 
surveyor  or  surveyors  of  any  parish  for  any  part  of  the 
district,  shall  vest  in  and  attach  to  the  highway  board. 

Sect.  12.  Power  to  the  highway  board  to  appoint  a 
treasurer,  clerk,  and  district  surveyor,  and  to  pay  them 
salaries. 

Sect.  16.  The  district  surveyor  shall  act  as  the  agent  of 
the  board,  in  carrying  into  effect  all  the  works,  and  per- 
forming all  the  duties  by  this  Act  reauired  to  oe  carried 
into  effect,  or  to  be  pertormed  by  the  board ;  and  he  shall 
in  all  respects  conform  to  the  orders  of  the  board  in  the 
execution  of  his  duties,  and  Ihe  assistant  surveyor,  ^ 
any,  shall  perform  such  duties  as  the  board  may  require, 
under  the  direction  of  the  district  surveyor. 

Sect.  17.  The  highway  board  shall  maintain  in  good 
repair  the  highways  within  their  district,  and  shall,  sub- 
ject to  the  provisions  of  this  Act,  as  respects  the  highways 
in  each  parish  within  their  district,  pwform  the  same 
duties,  have  the  same  power,  and  be  liable  to  the  same 
legal  proceedings  as  the  surveyor  of  such  parish  would 
have  performed,  hadj  and  been  liable  to  if  this  Act  had 
not  passed ;  and  the  district  surveyor  is  to  submit  every 
year  to  the  board  an  estimate  of  tne  probable  expenses 
for  maintaining  the  highways  in  repair  during  the  year. 

Sect.^  18  gives  power  to  any  justice  of  the  peace,  on 
complaint  of  a  highway  being  out  of  repair,  to  summon 
the  board  and  the  waywarden  to  appear  (the  board  to 
appear  by  their  surveyor  or  derk,  or  any  member  of  the 
board)  before  the  justices  in  petty  sessions,  and  unless 
the  board  undertaae  to  repair,  or  the  waywarden  deny 
the  liability  of  the  parish  to  repair,  the  justices  shiul 
make  an  order  on  the  board  to  repair  within  a  limited 
time,  and  the  expenses  of  such  repairs,  &c.,  with  the 
costs  of  the  proceedings,  shall  be  paid  by  the  board,  &c. ; 
and  all  expenses  so  directed  to  be  paid  by  the  board  in 
respect  of  the  repairs  of  any  highway,  shall  be  deemed  to 
be  expenses  incurred  by  the  boMrd  in  repairing  such 
highway,  and  shall  be  recovered  accordingly. 

Sect.  19.  When,  on  hearing  any  such  summons,  the 
liability  to  repair  is  denied  by  (he  waywarden,  or  by  any 


1862  (25  &  26  Yict.  o.  61)  were  referred  to,  and 
relied  on  by  counsel  on  both  sides,  and  were  after* 
wards  discussed  and  dealt  with  in  the  considered 
-judgments  of  the  court. 

Kingdon,  Q.  0.  and  Finder  (with  whom  was 
Lopee,  Q.G.),  on  the  part  of  the  defendants,  showed 
cause  against  the  rule,  and  contended,  first,  that 
the  defendant,  C.  0.  Hawker,  the  clerk  to  the 
board,  and  who  had  acted  merely  as  clerk  in  signing 
by  order  of  the  board,  was  not  liable  to  an  action ;  (a) 
secondly,  that  the  other  defendants,  except  Wickett, 
the  surveyor,  bad  acted  as  a  corporation  and  conld 
only  be  sued  in  their  corporate  capacity  as  the 
highway  board,  and  not  individually  as  members 
of  it ;  and  thirdly,  that  Wickett,  the  surveyor,  was 
not  liable  to  an  action,  being  in  the  position  of  a 
mere  servant,  obeying,  as  he  was  bound  to  obey, 
the  orders  of  his  masters,  and  that  the  maxim 
"  Respondeat  Superior  "  applied  to  his  case.  The 
board,  even  assuming  them  to  be  in  fault  in  what 
they  have  done,  acted  merely  as  a  corporation,  and 
cannot  be  liable  as  individuals.  [Pioott,  B. — 
That  argument  would  ^ve  the  board  a  larger 
exemption  than  that  which  they  would  have  at 
common  law.  However,  if  any  one  of  these  gentle- 
men had  been  asked,  '*  will  you  be  liable  for  this 
individually?"  doubtless  he  would  have  said: 
"  Oh  no,  I  am  acting  as  one  of  a  board."]  Pre- 
cisely so.  It  is  not  the  individual  members  who 
act  at  all.  [ICbllt,  C.B. — It  has  been  decided 
that  the  test  of  liability  is  not  whether  there  be 
power  to  levy  a  rate.]  The  consequence  of  estab- 
lishing an  individual  liability,  seeing  that  one  tort- 
feasor has  no  right  to  come  upon  another  for  con- 
tribution, might  be  ruinous ;  and  no  man  in  the 
country  in  his  senses  would  take  his  seat  upon  a 
board  of  this  kind,  if  by  so  doing  he  might  pro- 
bably be  held  liable  to  an  action  for  its  acts.  It  is 
however  contrary  to  all  rules  of  law  and  to  the 
spirit  of  the  statute  (sect.  9,  sub-sect.  6).  [Pigott, 
B. — Suppose  the  order  had  been  to  take  down  a 
house,  could  they  have  sheltered  themselvetf  by 
saying  that  they  were  acting  as  a  board  P]  There 
might  of  course  be  some  acts  so  obviously  beyond 
the  scope  of  their  corporate  jurisdiction  as  to  make 
the  members  personally  and  individually  liable ; 
but  the  present  act  now  under  consideration  is  not 
such  an  one ;  it  was  an  act  duly  and  legally  antho- 

I>arty  charged  therewith,  an  indictment  is  to  he  preferred 
at  the  next  assises  or  general  quarter  sessions  for  the 
county,  &o.,  acainbt  the  inhabitants  of  the  parish  or  the 
party  charged,  and  the  costs  of  such  prosecution  shall 
be  paid  by  such  party  to  the  proceedings  as  the  ooozt 
shall  direct,  and  if  directed  to  be  paid  by  the  pariah, 
shall  be  deemed  to  be  expenses  incurred  by  the  pariah  ia 
keeping  its  highways  in  repair. 

Sect.  20.  The  salaries  of  the  offioers  appointed  for  each 
district,  and  any  other  expenses  incurred  by  any  highway 
board  for  the  common  use  or  benefit  of  the  several 
parishes  within  such  district,  shall  be  annually  charged 
to  a  district  fwnd^  contributed  by  and  charged  on  the 
several  parishes  in  proportion  to  the  average  expendi- 
ture, during  the  three  preceding  years,  in  maintaining 
the  highways  in  such  parishes  respectively  ;  but  the  ex- 
penses of  maintaining  the  highways  of  each  pariah,  and 
all  other  expenses  in  relation  to  such  highvrays.  except 
such  as  are  by  the  Act  authorised  to  be  charged  to  the 
district  fund,  shall  be  a  separate  charge  on  each  pariah. 

Sect.  43,  sub-sect.  3.  The  highway  board  shall,  for  all 
the  purposes  of  this  Act,  except  that  of  levying  high- 
way rates,  be  deemed  to  be  the  successors  in  offioe  of 
the  surveyor  of  every  parish  within  the  district. 

(a)  This  being  conceded  on  the  part  of  the  plaintifis, 
no  argument  was  addressed  to  the  point,  nor  was  it 
touched  on  in  the  judgments. 
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rised  to  be  done.    The  point  is  rather  bare  of 
aathoritj,  the  precLse  matter  never  haying  been 
mentioned  befoc:p.    It  is  tme  that  in  Grant  on 
Corporations  at  p.  281,  it  is  said  that  "  a  corpora- 
tion  is  not  responsible  as  a  corporation  for  acts 
which,  thoQgh  ooloarablj  corporate  acts,  are  not 
within  the  OQmpeteucy  of  the  corporation  to  perform. 
In  SQch  a  case,  the  individuals  who  take  parb  in  the 
pretended  corporate  act  are  personally  liable,"  bat 
the  authority  cited  for  that  position,  Beas  v.  Watson 
<md  others  (2  T.  B.  199),  does  not,  it  is  submitted, 
bearoQt  the  statement  in  the  text.    Bat  there  are 
safchorities  expressly  showing  that  the  members 
of  a  corporation  are  not  individaally  liable  to  an 
action  in  respect  of  acts  done  by  them  in  their 
corporate  character :  (see  The  Attomey-Oeneral  v. 
The  Mayor t  Jrc,  of  Liverpool,  1  Myl.  &  Or.  171 ; 
7  L.  J.,  N.  S.,  51,  Gh. ;   The  Aitomey-Oeneral  v. 
Tke  Batlife,  Sfo.,  of  Eaet  Eetfc^d,  3  Myl.  k  Or. 
484;  8  L.  J.,  K.  S.,  49,  Gh. ;  The  Atiomey-General 
T.  WiUon  and  others,  1  Gr.  &  Phil.  1 ;  10  L.  J., 
K.  S.,  53,  Oh.)    The  act  done  by  the  defendants 
was  voting  in  favour  of   the  resolution,  an   act 
which  cannot  possibly  make  those  who  voted  for 
it  liable  individually  for  the  consequences  of  the 
resolution  being  carried  out:   (Oom.  Dig.  Fran« 
ehises,  F.  11 ;  Harman  v.  Tappenden  and  others, 
1  East,  555),  where  it  was  held  that  an  action  does 
Bot  lie  against  individuals  for  acts  erroneouslv 
done  by  them  in  a  corporate  capacity,  from  which 
detriment  happens  to  the  plaintiff,  at  least  not 
without  proof  of  malice.    [Oleasby,  B.    In  that 
OBse  the  resolution  or  order  of  the  Water  Oourt 
of  the  Manor  of  Faversham,  which  formed  the 
groond  of  the  plaintiff's  complaint,  acted  proprio 
vigors ;  but  by  the  resolution  here  an  act  is  cureoted 
to  be  done,  and  that  act  is  the  trespass  for  which 
the  action  is  brought.]    Then  the  surveyor  being 
a  mere  minister  and  officer,  doing  an  act  at  the 
bidding  of  his  statutory  superior  whom  he  was 
boond  to  obey,  is  not  liable.     His  duties   are 
defined    by  sect.  16  of  25    &  26    Yict.    c.   61, 
by  which    he    is    directed  "  in  all    respects  to 
oooform    to    the    orders  of  the   board    in    the 
eiecution  of  his  duties."    [Pioott,  B. — ^Then  what 
we  have  to  see  is,  what  his  duties  are ;  but  how 
was  it  his  duty  to  koock  off  this  lock  P  ]      In  the 
analogous  case  of  Dews  v.  Eiley  (11  0.  B.  434; 
20  L.  J.  264,  0.  P.),  which  was  an  action  against 
the  derk  of  the  Whitechapel  Oounty  Oourt  for 
tiespass    and  false  imprisonment,  the  plaintiff, 
having  been  arrested  oy  a  bailiff  of  the  court 
upon  a  warrant  under  the  seal  of  the  court,  in 
obedience  to  the  order  of  the  judge  of  the  court, 
and  which  warrant  was  signed  by  the  defendant 
IS  derk  of   the  court,  Jervis,  O.J.,  said,  "The 
i^ieck  is  a  mere  ministerial  officer,  and  cannot  be 
liable  in  trespass  for  the  mere  performance  of  the 
duty  cast  npon  him  by  the  expresb  language  of  an 
Act  of  Pkrliaraent."     [Pioott,  B.— That  case  ifc 
distinguishable.    The  very  words  of  the  Act  of 
IVffliament  then  under  consideration  (9  &  10  Yict. 
c-  95,  s.  102)  are  "  the  clerk  of  the  said  court  shall 
inae  under  the  seal  of  the  court  a  warrant  of 
eommitment,"  and  that  is  exactly  what  the  defen* 
dant  in  that  case  did.]      So  also  in  Andretos  v. 
Morris   and    Whitham    (1   Q.  B.  3 ;    10  L.  J., 
K.  8.,  226,  Q.  B.)  the  defendant  Whitham,  the 
■eigeant  cf  the   Oourt  of   Bequests,    who   exe- 
cuted the  precept  of  the  court,  under  an  order  of 
^e  court,  signed  by  the  clerk  of  the  court  (the 
other  defendant   Marria),  was  held   "protected 


from  an  action  at  the  suit  of  the  arrested  plain* 
tiff."  And  in  Young  v.  D<wis  and  another  (6 
L.  T.  Bep.  N.  S.  363;  7  H.  &  N.  760;  31  L.  J. 
250,  Ex.,  affirmed  in  error  9  L.  T.  Bep.  N.  S.  145  ; 
2  H.  &  0. 197 ;  10  Jur.  N.  S.  79)  it  was  held  that 
no  action  would  lie  against  a  surveyor  of  high- 
ways, appointed  under  the  5  &  6  Will.  4,  c.  50,  for 
damage  resulting  from  an  accident,  caused  by  his 
neglect  to  repair  the  highways.  They  cited  further 
on  this  point, 

Buron  v.  Denman,  2  Ex.  167. 
A.  Charles  (with  whom  was  Cole  Q.  0.),  for  the 
plaintiff  contra^  in  support  of  the  rule. — The  case 
of  the  defendant  Wickett  must  be  governed  by 
the  ordinary  rule  of  master  and  servant  The 
order  to  the  surveyor  was  the  resolution  of  the 
board  of  the  29th  iTov.,  and  it  directed  an  act 
to  be  done  which  they  were  not  authorised 
in  directing,  and  under  those  circumstances 
they  are  liable  as  individual  members  of  the 
corporation,  see 

Grant  on  Corporationa,  pp.  281,  547  ; 

Taylor  v.  Dulwich  Hospital,  I  P.  Wma.  655 ; 

The  Attorney  O&neral  v.  WiUon  and  others,  1  Or. 

A  Phil.  1 ;  10  L.  J.,  N.  8.,  58,  Ch. ; 
Sea  V.  Watson  and  others,  2  T.  B.  199. 
[Kellt,  0.  B. — Here  the  corporation,  the  highway 
board,  have  the  duty  imposed  on  them  by  the 
Act  of  Parliament,  of  repairing  and  keeping  in 
£;ood  order  and  repair  the  highways  in  their  dis- 
trict.   Was  not  then  this  act  withm  the  scope  of 
their  authority  P]  It  is  submited  that  it  is  not.   In 
Poidton  V.  The  London  and  South  Western  Baihvay, 
(17  L.  T.  Bep.N.  S.  11 ;  L.  Bep.  2  Q.  B.  534;  36 
L.  J.  294^  Q.  B.),  the  plaintiff  took  a  horse  by  the 
defendants'  railway  to  an  agricultural  show,  and 
by  the  defendants'  advertised  arrangements  was 
entitled  to  take  it  back  again  free  of  charge  on 
producing  a  certificate.     On  its  production  the 
horse  was  put  into  a  horse  box  without  payment 
or  booking,  and  the  plaintiff  took  a  ticket  for 
himself  and  travelled  home  by  the  same  train.  At 
the  end  of  the  journey  the  station  master  demanded 
payment  for  the  horse,  and  on  the  plaintiff's  refusal 
to  pay,  two  policemen  by  the  station  master's  order 
kept    him   in   custody    till  it  was   ascertained 
by  telegram  that  all  was  right ;  and  it  was  held 
that  a  railway  company  has  power  to  apprehend  a 
traveller  on  the  railway  who  has  not  paid  his  own 
fare,  but  has  power  only  to  detain  goods  for  non- 
payment of  the  carriage ;  and  so,  as  the^defendants 
themselves  would  have  had  no  power  to  detain  the 
plaintiff  on  the  assumption  that  he  had  not  paid 
for  the  carriage  of  his  horse,  there  could  be  no 
implied  authority  from  them  to  the  station  master 
to  detain  him,  and  they,  therefore,  were  not  liable 
for  the  station  master's  act.    Had  the  company 
there  had  authority  to  detain  a  passenger  in  case 
the  carriage  of  his  goods  were  not  paid  for,  they 
would  have  been  liable  for  the  mistake  with  regard 
to  the  fact  of  payment  made  by  their  servant ;  but 
if    the  mistaxe  be  not  merely  the  erroneously 
assuming  a  state  of  facts  which  does  not  exist,  but 
the  doing  of  an  act  by  the  servant  which  the  com- 
pany themselves  had  no  power  or  authority  to  do, 
and  so  could  not  impliedly  authorise  him  to  do,  then 
the  company  or  corporation  are  not  liable.  As  Black- 
bum,  J.  there  observed  daring  the  argument  (p.  537 
of  L.  Bep.  2  Q.  B.),  '*  It  has  been  decided  in  the 
Exchequer  Obamber,  in  the  somewhat  analagous 
case  as  to  notice  of  action,  that  a  bond  fide  mistake  of 
facts  entitles  the  defendant  to  the  protection  of 
the  statute ;  but  not  when  in  the  given  state  of 
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Mill  v.  Hawkeb  akd  othsbb  and  Wickstt. 


HEx. 


facts  the  defendant  was  mistaken  in  law : "  (See 
Boherfe  v.  Orchard,  2  H.  &  C.  769 ;  33  L.  J.  65  Ex.) 
And  in  his  judgment  in  the  same  case,  the  same 
learned  judge  said  (at  p.  538,  L.  Bep  2  Q.B.) :  <*  Had 
the  station  master  given  him  into  custody  under 
the  erroneous  supposition  that  he  had  not  paid  his 
own  fare  as  an  individual,  then,  inasmuch  as  there 
is  an  authority  hy  the  Act  of  Parliament  to  arrest 
and  take  into  custody  any  person  who  does  not 
pay  his  fare,  and  consequently  the  act  would  have 
been  an  act  which  the  railway  company  were 
authorised  to  do,    it    might   be    said   that    the 
station    master,    being    the   head    man    on    the 
spot,  had*  authority  to  take  into  custody  those  who 
did  not  pay  their  fares,  and  if  he  made  a  mis- 
take, it  was  a  mistake  in  doin^  a  thing  which  the 
railwav  company  had  given  him  authority  to  do, 
and  tnen  the  company  would   be    responsible." 
So  here,  if  the  act  done  in  the  present  case  were 
within  the  scope  of  the  board's  authority,  then, 
though  it  were  done  under  a  mistake  as  to  the  facts, 
the  corporation  would  be  liable;   but  if,  on  the 
contrary,  the  mistake  be  one  of  law,  and  it  turns 
out  that  the  act  done  was  not  within  their  autho- 
rity, then,  even  assuming  the  facts,  the  corpora- 
tion would  not  be  liable,  and  the  individuals  who 
took  part   in    the    act    must    bear    the  conse- 
quences.   In  Sanda  v.  Child  and  others  (3  Lev. 
351)  a  qui  tam  action  against  the   Governor  of 
the  East  India  Company  and  their  solicitor  and 
secretary,  the  defendants  pleaded  that  they  acted 
as  agents  for  the  company ;  and  on  verdict  for  the 
plaintiff,  error  was  brought,  and  it  was  urged  that 
the  action  should  have  been  against  the  company, 
and  not  against  the  defendants,  their  servants. 
•*  But"  (it  is  said)  "this  was  overruled  by  both 
courts,"  and  the  court  of  error  held  that  **  if  it 
had  been  done  by  warrant  originally  from  the  com- 
pany, yet  that  would  not  cover  the  matter,  for  the 
warrant  of  no  man,  not  even  of  the  king  himself, 
can   excuse   the  doine   of  an   illegal    act;    for 
although  the  commanders  are  trespassers,  so  are 
also  the  persons  who  did  the  fact."    That  is  a  re- 
markable case,  and  an  authority  for  the  plaintiff 
here  on  both  points.      But  further,  this  was  an  act 
which  the  board  of  waywardens  had  no  authority 
whatever  to  perform ;  and  not  only  is  that  so,  but 
there  is  authority  under  the  Act  to  do  this  par- 
ticular thing  in  another  way.    The  board  is  placed 
in    the  position  of  the  old  surveyor   of    high- 
ways, under  the  5  &  6  Will.  4,  c.  50,  and  whatever 
he  could  have  done  they  can  do,  and  no  more. 
Now,  clearly,  if  the  surveyor,  under  the  old  regime, 
had  done  this  he  would  have  been  personally 
responsible.    Sect.  9,  sub-sect.  2,  of  25  &  26  Vict. 
e.  61,  makes  the  highway  board  a  corporation ;  by 
sect.  11  all  the  powers,  rights,  duties,  liabilities, 
capacities,  and  incapacities  (except  the  power  of 
making,  assessing,  and  levying  rates)  vested  in  or 
attached  to,  or  which,  but  for  this  Act,  would  have 
been  vested  in  or  attached  to  any  surveyor  of  any 
parish  in  the  district,  shall  vest  in  and  attach  to 
the  highway  board ;  by  sect.  43,  sub-sect.  3,  the 
board  is,  for  all  purposes  of  the  Act  except  the 
levying  rates,  to  be  deemed  to  be  the  successors  in 
office  of  the  surveyor  of  every  parish  within  the 
district;  and  by  sect.  17  the  board  are  to  maintain 
in  good  repair  the  highways  in  their  district,  and 
with  respect  to  such  highways,  to  perform  the 
same   duties,    have   the    same    powers,  and    be 
liable  to  the  same  legal  proceedings  as  the  old  sur- 
veyors would  have  performed,   had,   and   been 


liable  to  if  this  Act  had  not  passed.    In  case  of  an 
obstruction  a  private  individual  may  take  one  of 
three  courses :  he  may  (1)  proceed  by  indictment, 
or  (2)  take  proceedings  before  magistrates,  or  (3) 
remove  the  obstruction.    [Kellt,  (J.B. — ^Why  may 
not  the  board  do  so  P]    Because  they  are  a  corpo- 
ration under  an  Act  of  Parliament,  ifhich  gives 
them  no  such  authority.    [Kelly,  C.B. — ^They  do 
not  want  it ;  their  common  law  right  is  the  same 
as  that  of  any  others  of  the  (Queen's  subjects.]  The 
Act  contains  no  such  provisions.    [Ejellt,  O.B. — 
Such  a  provision  would  have  been  superfluous. 
Why  are  they,  as  survevors,  to  be  deprived  of 
the   power  which  all  other  individuals    have?] 
Because,  qud  "  surveyors,"  they  are  the  creatures 
of  the  Act  of  Parliament,  and  must  abide  strictly 
by  its  provisions,  and  must  not  take  the  law  into 
their  own   hands.      [Oleasby,  B. — ^You  contend 
that,  be  an  individuaVs  power  to  do  an  act  what 
it  may,  a  corporate  body  can  only  act  in  the  way 
pointed  out  by  their  Act  of  Parliament.]    That  is 
so.    By  sect.  109  of  5  &  6  Will.  4,  c.  60,  the  sur- 
veyor, if  he  was  sued  in  respect  of  what  he  had 
done,  had  the  power  of  'justifying  under  the  Act. 
Brook  V.  Jenney  and  another  (11  L.  J.,  N.  S.,  10 
M.  C. ;  2  Q.  B.  265),  and  Keane  v.  Beynolda  (2  E. 
&  B.  748),  are  cases  showing  the  liability  of  the  old 
surveyors  in  trespass  for  acts  done  by  them  under 
the  Act  of  Parliament ;  and  in  The  WaUham  Naioi^ 
gaiion  Coinpcmf  v.  Padley  and  others  (4  B.  &  Ad. 
69 ;   2  L.  J.,  N,  S.,  5  K.  B.),  in  trespass  against 
surveyors   for   pulling  down    a   house,  it   was 
held  that  sect.  82  of  the  13  Geo.  3,  c.  78,  did  not 
enable  them,  under  **  not  guilty,"  to  justify  the 
removing  of  it  as  being  a  nuisance  on  the  high* 
way :  (See  the  judgment  of  Parke,  B.,  there.)    All 
the  provisions  of  the  Highway  Act  directing  the 
surveyor  to  remoye  obstructions,  &c.,  regard  the 
provisions  relating  to  the  jurisdiction  of  the  jus- 
tices as  a  condition  precedent  to  the  taking  of  any 
action  by  the  surveyor  qua  surveyor,  and  contem- 
plate his  proceeding  before  justices  prior  to  so  act- 
ing. He  cannot  act  mero  suo  motu,  neither  can  the 
board  (5  &  6  Will.  4,  c.  50.  ss.  69,  72,  73),    Then, 
as  to  the  liability  of  the  defendant  Wickett.     He 
is  the  surveyor,  but  not  in  the  sense  of  the  sur- 
veyor under  the  old  Act ;  he  is  the  servant  of  the 
board,  duly  appointed  by  them  under  sect.  12of  their 
Act.  The  defendant  must  go  the  length  of  contend- 
ing that  sect.  16  will  justify  him  in  performing  all 
the  board's  orders  whatever  they  may  be.  [Kblly, 
C.B. — What,  to  knock  a  man  down  or  to  commit  a 
felony  P]    At  all  events  in  knocking  down  a  house. 
The  section  merely  establishes  the   relation  of 
master  and  servant  between  him  and  the  board, 
and  nothiuff  more.     He  is  to  do  all  necessary 
works,  but  uiis  was  a  trespass  and  not  a  work  or 
duty  required  to  be  done ;  it  is  no  man's  duty  to 
do  an  illesal  act.    Bwron  v.  Denman  (2  Ex.  167)  is 
felied  on  bv  the  defendants   but  that  is  surelv  a 
long  way  f^om  the  present  case,  where  the  order 
was  not  issued  by  the  Government,  or  as  I  submit* 
by  any  competent  authority.   There  the  Crown  had 
authority  to  give  the  order,  and  the  subsequent 
ratification  was  held  to  be  equivalent  to  a  prior 
command.    But  here  the  hand  that  drew  the  sword 
must  be  answerable.    Then,  as  to  Young  v.  Dctvie^ 
[^Kingdont  Q.C. — I  admit  the  non-application  of  that 
case.!    Then  I  am  relieved  as  to  that  case,  though 
it  is  I  submit  in  favour  of  the  plaintiff  rather  than 
otherwise.    Dews  v.  Biley  (ubi  sup.)  is  distinguish- 
able. There  there  was  a  case  in  a  County  Court,  and 


MAGISTRATES^  CASES. 


163 


Ex.] 


Mill  v.  Hawksb  and  othebs  and  Wickett. 


[Ex. 


the  derk  was  expressly  authorised  and  bound  by 
the  Act  to  do  the  particular  thing.  He  acted  minis- 
teriaUy,  and  though  the  order  was  bad,  yet  it  was 
made  by  a  tribunal  with  jurisdiction,  and  the  clerk 
was  justified.  [Kellt,  O.B. — Have  not  the  board 
jorisdiction  over  the  roads,  and  is  the  surveyor  to 
inquire  into  the  fact  of  highway  or  no  highway 
any  more  than  the  defendant  in  Dews  v.  liiley  f ] 
I  can  find  no  instance  of  the  maxim  **  Respondeat 
Superior**  discharging  an  inferior  as  well  as  oinding 
a  superior,  except  the  case  of  Buron  v.  Denman. 
[PiGOTT,  B.,  referred  to  and  read  the  argument  of 
MeUish,  Q.O.,  in  Young  v.  Davis,  at  p.  768  of  7 
H.  &  N.,  from  "  Now  in  the  case  of  principal  and 
agent,"  to  **  the  maxim  *  Bespondeai  Superior,*  ap- 
plies." See  same,  p.  252  of  31 L.  J.  Ex.]  In  Stephens 
V.  ElvfoU  (4  M.  &  S.  259)  EUenborough,  C.  J.,  said 
(p.  261)-^"  The  only  question  is  whether  this  is  a 
conversion  in  the  clerk  which  undoubtedly  it  was  in 
the  master.  The  clerk  acted  under  an  unavoidable 
ignorance  for  his  master's  benefit,  when  he  sent  the 
goods  to  his  master,  but  nevertheless  his  acts 
may  amount  to  a  conversion;  for  a  person  is 
guilty  of  a  conversion  who  intermeddles  with  any 
property  and  disposes  of  it,  and  it  is  no  answer 
that  he  acted  under  authority  from  another  who 
had  no  authority  to  dispose  of  it.  And  the  court 
is  governed  by  the  principle  of  law,  and  not  by  the 
ba^pdship  of  any  particular  case.  For  what  can  be 
more  hard  than'  the  common  case  in  trespass, 
where  a  servant  has  done  some  act  in  assertion  of 
his  master's  right,  that  he  shall  be  liable  not  only 
jointly  with  his  master,  but,  if  his  master  cannot 
satisfy  it,  for  every  penny  of  the  whole  damage  P" 
No  authority  exists  for  the  defendant's  posi- 
tion, that  where  a  man  acts  under  another's  autho- 
rity he  is  discharged,  unless  of  course  there  be  an 
express  statutory  discharge.  In  Andrews  v.  Mar- 
ris  and  Whitham  {uhi  sup.)  the  raiio  decidendi 
was  that  the  warrant  was  within  the  court's  juris- 
diction, and  so  Whitham,  the  serjeant  of  the 
court,  was  justified,  though,  having  been  issued 
without  authority  under  the  Act,  Marris,  the  clerk 
of  the  court,  was  liable;  but  Carrait  v.  Morley 
aand  others  (1  Q.  B.  18 ;  10  L.  J.,  N.  S.,  259,  Q.  B.) 
shows  that,  if  the  warrant  had  not  been  within  the 
jurisdiction,  even  the  serjeant  would  not  have  been 
protected.     He  cited  also 

Smith  V.  Hopper  and  others,  9  Q.  B.  1005 ;  16  L.  J. 
93,Q.B. 

Eellt,  C.B. — This  case  has  been  very  ably  and 
admirably  argued  on  both  sides,  and  as  it  involves 
a  question  of  considerable  importance,  the  court 
will  take  time  to  consider  its  judgment. 

Owr.  adv,  vult. 

Jvme  4.  —  Their  Lokdsfips  (Kelly,  C.B.,  and 
Figott,  and  Cleasby,  BB.)  having  taken  time  to 
consider,  and  there  being  a  difference  of  opinion 
amongst  them,  the  following  written  judgments 
were  now  delivered. 

Cleasbt,  B.  (delivering  the  judgment  of  Figott, 
B.  and  himself). — There  are  two '  questions  raised 
in  this  case :  A  trespass  was  committed  upon  the 
plaintiff  by  taking  tne  lock  off  one  of  his  gates ; 
and  the  two  questions  are,  first,  whether  the 
defendant,  Matthew  Wickett,  is  liable  for  the 
trespass ;  secondly,  whether  the  other  defendants 
(except  Clandins  Gregan  Hawker)  are  liable.  It 
was  admitted  that  the  defendant  G.  G.  Hawker 
was  not  liable.  The  facts  were  that  the  plaintiff 
had  caoaed  a  gate  which  crossed  a  footway 
on  his  property,  at  Grappa  Park,  to  be  locked.    It 
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was  alleged  that  this  was  a  public  footway,  and 
the  subject  was  brought  forward  at  a  meeting  of 
the  Board  of  Way  Wardens,  or  Highway  Board, 
of  the  Gamelford  Highway  district,  held  on  or 
about  the  29th  Nov.  1872.  The  defendant  C.  C. 
Hawker  was  the  Glerk  of  the  Board,  and  all  the 
other  defendants,  except  Wickett,  were  members 
of  the  board  and  present  at  the  meeting.  The 
defendant  Wickett  was  the  district  surveyor  of 
the  board.  It  was  urged  in  answer  to  the  usual 
interrogatories  administered  by  the  plaintiff  to 
the  defendants,  that  all  the  defendants  (except 
G.  G.  Hawker  and  Wickett)  being  present  at  the 
board  meeting,  directed  or  concurred  in  directing 
the  defendant  Wickett  to  remove  the  locks  from 
the  plaintiff's  gate,  and  that  the  defendant  Wickett 
did,  on  the  day  following  the  meeting,  by  the 
direction  of  the  said  board  given  at  the  meeting, 
remove  them.  Before  the  removal  of  the  locks 
by  Wickett,  he  received  from  the  clerk  of  the 
board  the  following  order:  [His  Lordship  read 
the  order.]  At  the  trial  it  was  objected,  on 
behalf  of  the  defendants,  that  the  action  should 
have  been  brought  against  the  Highway  board, 
and  that  the  defendants  were  not  personally 
liable.  The  learned  judge  who  tried  the  cause 
admitted  the  objection,  and  nonsuited  the  plain- 
tiff. For  the  purpose  of  the  present  inquiry, 
the  trespass  having  been  proved  and  no  justifica- 
tion proved,  it  must  be  taken  that  the  removal 
of  the  lock  was  unlawful ;  if  the  objection  had  not 

Erevailed,  as  matters  stood,  the  plaintiff  would 
ave  been  entitled  to  a  verdict.  With  regard 
to  the  first  question,  viz.,  the  liability  of  Wickett, 
it  appears  to  us  (my  brother  Figott  and  myself) 
that  the  general  rule  applies,  and  that  a  servant 
who  does  an  act  which  is  unlawful,  cannot 
justify  it  because  it  was  done  by  the  order 
of  his  master  or  employer.  This  rule  applies 
as  much  to  the  servants  of  those  who  act 
in  a  public  as  in  a  private  capacity.  The  mere 
fact  of  persons  having  a  public  office  or  employ- 
ment (whether  created  by  Act  of  Farliament  or 
not),  does  not  take  them  out  of  the  operation  of 
this  rule  of  law,  and  give  to  their  acts  any  greater 
force  or  efficacy,  or  to  their  servants  any  impunity. 
There  is  an  apparent  exception  to  this  in  the  cases 
of  sheriffs  or  officers  of  courts  of  justice,  who  are 
excused  if  the  judgments  or  processes  under  which 
they  acted  are  subsequently  reversed;  and  the 
officers  are  still  excused  if  they  acted  in  the 
executing  of  the  process.  The  defendants  relied 
on  this  exception,  and  cases  were  referred  to.  See 
the  judgments  in  Andrews  v.  Marris  and  Whitham 
(1  Q.  B.  3 . 1 G.  &  D.  268 ;  10  L.  J.,  N.  S.,  226,  Q.  B.), 
and  Dews  v.  Biley  (11  G.  B.  434, ;  20  L.  J.  264.  C.  F.) 
But  there  is  no  analogy  between  the  case  of  an 
officer  of  a  court  of  justice,  whose  duty  it  is  to  give 
effect  to  the  judgment  of  the  court,  which,  though 
erroneous,  cannot  be  called  illegal  if  the  court  have 
jurisdiction  over  the  subject  matter,  and  a  servant 
obeying  the  order  of  his  saperiors,  whose  orders 
may  be  legal  or  not,  as  the  case  may  be.  It  is  no 
doubt  a  hardship  that  an  act  of  obedience  to  the 
order  of  a  public  body  should  involve  a  respon- 
sibility ;  but  the  risk  is  small  of  public  bodies 
(which  act  generally  under  advice)  doing  illegal 
acts,  and  the  hardship  is  no  ground  for  setting 
aside  so  fundamental  a  rule  as*  this,  that  the  person 
who  does  an  illegal  act  becomes  by  doing  so 
responsible,  and  may  be  sued  by  the  person  in- 
jured, without  his  looking  any  further.    There  is 


154 


MAGISTEATES'  CASES. 


Ex.] 


Mill  v.  Hawkbb  and  othexs  and  Wickxtt. 


[Ex. 


nothiDg  in  the  Act  of  Parliament,  nnder  which 
the  surveyor  ib  appointed,  to  exempt  him  from 
liability.  The  effect  of  the  sections  (12  and  16  of 
the  25  &  26  Yict.  o.  61)  relating  to  the  appoint- 
ment  of  surveyor,  is  to  establish  the  relation 
of  principal  and  agent,  or  master  and  servant, 
between  nim  and  the  highway  board.  The  words 
of  the  16th  section,  that  he  "  shall  in  all  respects 
conform  to  the  orders  of  the  board  in  the  execution 
of  his  duties,"  cannot  be  read  to  mean  that  he 
shall  be  bound  to  obey  the  orders  of  the  board, 
whatever  they  are.  Previous  to  this  Act  of  Parlia- 
ment the  surveyor  had  been  authorised  to  act  upon 
his  own  judgment ;  but  this  enactment  makes  it 
his  duty  to  abide  by  the  direction  of  the  board,  as 
his  superiors,  in  aU  matters  relating  to  the  repairs 
of  the  road.  It  is  hardJ^  reasonable  to  read  it  as 
importing  that  he  is  relieved  from  responsibility 
for  whatever  he  does,  provided  he  acts  by  their 
orders ;  the  object  is  to  regulate  his  conduct,  and 
not  to  limit  his  responsibility  to  third  persons.  As 
regards  the  other  defendants  who  came  to  the 
resolution,  in  pursuance  of  which  the  illegal  act 
was  done,  a  Question  of  some  difficulty  arises.  It 
is  said  that  the  resolution,  having  been  afterwards 
embodied  in  the  order  signed  by  the  clerk,  became 
a  corporate  act  of  the  highway  board,  and  that 
no  personal  liability  of  the  members  could  arise 
upon  it.  We  were  referred  to  many  authorities 
to  show  that,  in  respect  of  corporate  acts,  the 
individual  members  of  the  corporation  cannot  be 
sued.  The  Attomey'Qeneral  v.  Ths  Mayor,  A"c., 
of  Liverpool  (1  Myl.  &  Cr.  171, 7  L.  J.,  N.  S.,  51,  Oh.) 
and  Ths  Attorney  General  v.  the  Bailiffs,  ^c,  of 
Retford  (3  Myl.  &  Or.  484 ;  8  L.  J.,  N.  a,  49,  Oh.). 
There  is,  indeed,  an  express  provision  to  this 
effect  as  re^rds  the  members  of  the  highway 
board ;  but  ib  is  expressly  limited  to  the  lawfu  1 
acts  of  the  board,  in  sect.  9,  sub-sect.  6  of  the 
Highway  Act  (25  &  26  Yict.  c.  61),  and  it  is  clear 
thaA  this  is  so  when  the  corporate  acts  are  such  as 
the  corporate  body  are  qualified  to  perform,  and 
the  resolutions  and  acts  of  the  members  are  only 
introductory  to  the  corporate  body  acting  in  the 
matter ;  but  it  is  equally  clear  that,  when  the  acts 
are  such  as  the  corporate  body  are  not  by  law 
qualified  to  do,  and  the  corporate  body,  if  they 
pretend  to  do  them,  are  acting  ultra  virea,  the 
mere  fact  of  giving  a  corporate  form  to  the  act 
does  not  prevent  it  from  being  the  act  of  those 
who  cause  it  to  be  done.  It  seems  plain  that,  in 
such  a  case,  the  individuals  and  not  the  corpora- 
tion really  do  the  act,  and  no  authority  is  cited 
for  the  conclusion;  but  the  cases  of  Taylor  v. 
Bulwich  Hospital  (1  P.  W.  656)  and  Beg,  v. 
Watson  (2  T.  B.  199)  may  be  referred  to  in  sup- 
port of  it.  And  in  the  present  case,  unless  the 
letter  of  the  30th  Nov.  prevents  it  from  being  the 
act  of  the  individuals,  it  certainly  was  so  in  point 
of  fact,  for  the  defendant  Wickett  swears,  in 
answer  to  the  interrogatories,  that  ho  removed  the 
locks  by  the  direction  of  the  board,  given  at  the 
meeting  of  the  29th  Kov.  In  the  case  of  PouUon 
V.  The  London  and  SoutJi-Westem  Bailwa/u  Com- 
pany  (L.  Rep.  2  Q.  B.  534 ;  17  L.  T.  Rep.  N^  S.  11 ; 
36  L.  J.  294,  Q.  B.),  and,  particularly  in  the  judg- 
ment of  Blackburn,  J.,  the  difference  is  clearly 
pointed  out  between  acts  which  are  properly 
corporate  acts,  and  acts  which  are  not,  as  affect- 
ing the  liability  of  the  corporation.  The  question 
in  the  present  case,  therefore,  is,  whether  the  act 
of  causing  the  locks  to  be  removed,  is  one  of  those 


acta  for  which  the  corporate  body  is  oonstituted, 
or  not.    It  appears  to  us  that  it  is  not  one  of 
those  acts,    itow,  the  highway  board  have  autho- 
rity to  do  what  the  surveyor  would  do  under  the 
previous  Act.    They  have  all  the  rights,  duties, 
liabilities,  capacities,  and  incapacities  of  the  sur- 
veyor (sect.  1 1 )  and  are  to  be  deemed  to  be  the  suooes- 
Rors  in  office  of  the  surveyor  (sect.  43,  sub-sect.  3). 
It  might  be  sufficient  to  say  ,that,  in  the  case  of  a 
disputed  footway,  the  order  to  remove  an  obstruc- 
tion could  only  follow  upon    something    like  a 
judicial    act    of   the    surveyor,   in    determining 
whether  there  was  or  was  not  a  public  footpath, 
and  he  has  no  authority  whatever  to  act  judicially 
in  such  a  matter.    But  a  reference  to  the  section 
of  the  previous  Act  would  show  that  the  surveyor 
had  no  such  power  of  removal :  (5  &  6  WilL  4,  o.  50.) 
Sect.  72  of  that  Act  does  not  apply  at  all,  and 
sect.  73  only  enables  the  surveyor  to  remove  the  ob- 
structions therein  specified,  after  he  has  obtained 
the  order  of  a  justice.    In  like  manner,  the  power 
of  a  surveyor  to  remove  encroachments  upon  the 
highway  is  founded  upon  a  oonviotion  unaer  sect. 
69 :  (Keane  v.  Reynolds,  2  E.  &  B.  748.)   In  reality 
the  right  of  a  person  to  take  the  law  into  his  own 
hands,  and  to  use  force  to  remove  an  obstruction, 
is  founded  upon  this,  that  he  is,  at  the  time,  using 
the  highway  (as  he  is  entitled  to  do) ;  and  as  he 
cannot  use  it  without  removing  the  obstruction, 
he  is  justified  in  removing  it.    And  the  Pfeoe- 
dents  in  pleading  put  it  on  that  js^round.    There 
is  no  right  to  remove  the  obstruction  as  a  retalia- 
tion upon  the  person  who  has  put  it  there.    But 
a  corporate  body  who  order  the  removal,  and  so 
use  force  in  determining  a  legal  right,  are  iu  a 
different  position.    They  do  not  want  to  use  the 
road,  and  have  not  the  justification  of  necessity 
in  the  exercise  of  a  lefi^  right;  they  can  only 
justify  it  on  the  grouna  that  they  have  come  to 
the  determination  that  the  obstruction  is  illeffal, 
and  ought  to  be  removed ;  and  they  are  not  autho- 
rised to  enter  upon  such  an  inquiry  or  form  such 
a  conclusion.    It  is  the  province  of  the  justice  to 
whom  an  application  may  be  made,  to  form  snch 
a  conclusion.    The  effect  of  holding  that  such  a 
body  as  the  highway  board  were  competent,  in 
their  corporate  capacity,  to  commit  such  an  act  of 
trespass  as  the  one  complained  of  in  this  case, 
would  be  that,  whenever  the  trespass  was  illesal 
and  redress  was  had,  the  persons  who  had  reuly 
caused  the  trespass  would  not  be  responsible,  and 
the  damages  would  be  paid  out  of  funds  which 
ought  to  be  applied  in  maintaining  the  roads,  and 
the  persons  eventually  responsible  would  be  the 
ratepayers,  and  among  them  perhaps  the  person 
entitled  to  redress,  and  to  whom  the  damages 
were   to   be   paid.    And  thus  the  members  of 
the  highway  board  would   acquire  a  power    to 
divert  and  waste  the  funds  entrusted  to  them 
for  public  purposes  by  proceedings  which  might 
originate  in  feelings   which  it  would    be  most 
inconvenient  to  inquire  into.    Sections  from  17  to 
19  show  what  the  office  of  the  highway  board  is, 
and   that   it   is   a  corporation  for  a  particular 
purpose,  namely  to  do  what  is  necessary  to  keep 
the  highways  in  repair.      And  the  provision  in 
sect.  18,  as  to  certain  costs  resulting  fh>m  applica- 
tions to  justices  being  regarded  as  costs  of  the 
board  in  repairing  the  highway,  and  paid  accord- 
ingly, shows  conclusively,  to  our  minds,  that  the 
damages  and    costs  of  defending  an  action    of 
trespass  snch  as  the  present,  woola  not  be  costs  of 
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the  board,  or  in  any  way  chargeable  npon  the 
parishes  forming  the  board,  or  any  of  them.  It 
would*  appear  to  be  only  right,  if  each  damages 
and  oosts  were  payable  at  all,  that  they  shonld  be 
paid  by  the  parish  in  which  the  road  is  situate, 
like  the  expense  of  repairing  the  road.  And  yet 
the  persons  who  ordered  the  trespass  might  be 
the  persons  representing  the  other  parishes  in  the 
district,  and  not  the  parish  in  which  the  road  was 
sitnate.  And  what  a  strange  state  of  things  this 
would  introdnoe.  Seet.  20  pro7ides  that  there 
shall  be  a  district  fund,  and  that  the  salaries  of 
the  officers  of  each  parish,  and  all  expenses 
incurred  by  the  highway  board  for  the  common 
use  and  benefit  of  all  the  parishes  in  the  district, 
shall  be  paid  out  of  the  district  fund.  This  could 
not  include  the  damages  and  costs,  and  they  could 
not  come  out  of  the  district  fund.  The  section 
goes  on  to  provide  that  the  expense  of  keeping  in 
repair  the  highways  of  each  parish,  and  all  other 
expenses  in  relation  to  such  highways,  shall  be  a 
separate  charge  on  each  parish.  It  would  cer- 
tamly  seem  strange  if  the  highway  board  had  the 
pnower,  by  a  resolution,  of  throwing  upon  a  par- 
ticular parish  such  a  charge  as  that  of  paying  the 
damages  and  costs  of  an  action  like  the  present } 
and,  unless  they  oould  do  so,  there  would  be  no 
fund  out  of  which  the  damages  and  costs  could 
be  paid.  When  the  parish  denies  the  obligation 
to  repair,  sect.  19  points  out  the  course  to  be 
pursued.  It  appears  to  us  that  it  is  not  the 
province  of  the  highway  board  to  contest  the 
question  whether  a  particular  way  is  a  public 
highway  or  not,  as  the  members  of  this  board 
chose  to  do  by  the  resolution  set  forth  iLt  the 
beginning  of  this  case.  For  the  above  reasons, 
ire  think  that,  as  the  plaintiff  was  nonsuited, 
there  ought  to  be  a  new  trial  in  this  case. 

PiGOTT,  B.,  concurred  in  the  above  judgment  of 
Cleasby,  B. 

Kellt,  C.B. — ^Two  questions  arise  upon  this  case. 
The  first  is,  whether  this  action  is  maintainable, 
not  against  the  highway  board  in  their  corporate 
character  but,  against  the  individual  members  of 
the  board  who  were  present  at  the  meeting,  and 
one  of  whom  moved  and  another  of  whom  seconded 
the  resolution.  And  I  am  of  opinion  that  it  is  not. 
The  making  of  the  resolution  was  a  corporate  act 
done  at  a  corporate  meeting,  convened  and  held  in 
strict  conformity  to  the  Act  of  Parliament ;  no  one 
member  of  the  board  assumed  to  exercise,  or  did 
exercise,  any  personal  authority  or  power.  "The 
resolution  was  the  act  of  the  corporation,  and 
consisted  of  the  minute  made  at  the  meeting 
according  to  the  Act  of  Parliament,  signed  by  the 
chairman,  and  by  the  statute  receivable  in  evidence 
without  further  proof.  I  conceive  it  to  be  settled 
law,  that  no  action  lies  against  the  individual 
members  of  a  corporation  for  a  corporate  act  done 
I V  the  corporation  in  its  ooroorate  capacity,  unless 
t  le  act  be  maliciously  done  by  the  inaividuals 
c  uirged,  and  the  corporate  seal  be  used  as  a  mere 
c  alour  for  the  malicious  act ;  or  unless  the  act  is 
t  tra  vires  and  is  not  and  cannot  be,  in  contempla- 
t  »  of  law,  a  corporate  act  at  all.  In  Harman  v. 
'  appenden  (1  East,  555),  the  Free  Fishermen  of 
1  aversham,  acorporate  body,  at  a  corporate  meeting 
iiade  an  order  of  amotion  or  disfranchisement 
i^unst  the  plaintiff,  a  free  fisherman  and  a 
1  lember  of  the  corporation,  upon  which  the  plain- 
t  ^  brought  his  action  for  damages  against  the  indi- 
vidual corporators  who  had  mcde  the  order;  and 


it  was  objected  "  that  no  action  would  lie  to  recover 
damages  against  individuals  for  acts  done  by  them 
in  their  corporate  capacity,  and  that  non  constat 
but  that  all  or  some  of  the  defendants  might  have 
voted  against  the  order  of  amotion."  When  the 
case  came  before  the  court,  upon  a  motion  to 
enter  a  nonsuit,  and  in  arrest  of  judgment,  the 
"  court  intimated  very  strong  doubts  on  this 
ground,  how  far  the  defendants  were  answerable 
in  damages  in  their  private  character,  for  acts  done 
by  them  in  their  corporate  capacity;"  and  Lord 
Kenyon,  C.J.  said  that  he  entertained  consider- 
able doubt,  notwithstanding  what  was  said  in 
Bich  V.  PUkington  (Carthew,  171),  and  Beg,  v. 
Bippon  (I  Lora  Eaymond,  564),  and  added  that 
he  had,  many  years  ago,  moved  for  a  mandamus 
to  the  master  and  fellows  of  Wadham  College,  to 
compel  them  to  put  the  college  seal  to  a  return 
which  they  were  required  to  make,  and  to  which 
Dr.  Windham,  the  master,  had  great  objection, 
with  respect  to  the  facts  agreed  upon  by  a  majority 
to  be  returned,  conceiving  that  he  should  thereby 
make  himself  individually  liable  to  the  conse- 
quenoes ;  but  Lord  Mansfield  overcame  his  diffi- 
culty by  an  explicit  declaration  that  what  he  thus 
did  m  his  corporate  capacity  could  not  hurt  him 
in  his  individual  character.  Lawrence,  J.  ex- 
pressed the  same  doabt  as  to  the  maintenance 
of  the  action ;  and  finally,  upon  cause  being 
shown,  the  court  held  that,  without  proof  of  malice 
the  action  was  not  maintainable,  and  the  rule  was 
discharged:  (see  also  Yentris  351,  and  Beg  v. 
Windham,  1  Camp.  377,  the  case  alluded  to  by 
Lord  Kenyon.)  It  is  true  that  where  individuals 
make  a  pretended  corporate  act  a  cloak  for  a 
malicious  libel  in  the  administration  of  justice,  the 
court  will  grant  a  criminal  information,  as  in  Beq, 
V.  Watson  and  others  (2  T.  R.  199).  But  an  indi- 
vidual corporator  is  no  more  liable  for  a  tort 
committed  in  his  corporate  capacity  than  for  a 
debt  due  by  the  corporation.  In  either  case  I  am 
of  opinion  that  the  action  must  be  brought  against 
the  corporation  in  its  corporate  character,  and  not 
against  an  individual  member,  who,  like  Dr.  Wind- 
ham in  the  Wadham  OoUege  case,  may  have  been 
opposed  to  the  act  in  respect  of  which  the  action 
may  be  brought.  It  was  indeed  once  imagined, 
though  on  very  technical  grounds,  that  trespass 
would  not  lie  against  a  corporation;  and  it  is  so 
stated  in  Comyn's  Digest,  title  "  Franchises."  Bn  t, 
besides  that  many  authorities  are  to  be  found  in 
the  Year  Book  to  the  contrary,  the  law  is  now  well 
settled  that  upon  any  tortious  act  committed  by  a 
corporation,  or  under  its  authority,  or  by  its  direc- 
tion, trover  or  trespass  is  maintainable.  In  Yar* 
borough  and  others  v.  The  Governor  and  GompaMtt 
of  the  Bank  of  England  (16  East,  6)  the  plaintiff 
recovered  in  trover  for  the  unlawful  detention  by  a 
clerk  in  the  Bank,  under  its  authority,  of  a  Bank  of 
England  note.  Can  it  be  contended  that  an  action 
could  havo  been  maintained  against  one  of  the 
directors  of  the  Bank  of  England,  who  might  have 
been  present  at  the  resolution  that  the  clerk  be 
directed  to  detain  the  note  ?  In  Smith  v.  The  Bir- 
mingham and  Staffordshire  Gas  Light  Go.  (1  A  A  E. 
626;  3  L.  J.,  N.  S.,  165,  K.  B.),  trover  was  held 
maintainable  against  the  company  (a  corporation) 
for  the  wrongful  seizure  of  a  quantity  of  furniture 
by  a  bailiff  under  their  authority.  And  in 
Maund  v.  The  Monmouthshire  and  Staffordshire 
Ganal  Gompany  (2  Dowl.  Rep.  N.  S.  113;  11  L.  J., 
N.  S.,  317,  C.  P.),  the  plaintiff  recovered  in  trespass 
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for  the  seizing  and  converting,  under  the  orders  of 
the  defendants,  of  certain  barges  and  a  qnantitj 
of  coal.  It  was  never  suggested  that  in  either  of 
these  cases  the  action  should  have  been  brought 
against  the  individuals  who  happened  to  be 
present  when  the  act  in  question  was  ordered  to 
be  done.  I  cannot  doubt,  therefore,  that  this 
action  oueht  to  have  been  brought  against  the 
board,  and  all  these  decisions  are  uniform  to  show 
that  it  would  have  been  maintainable.  The  mis- 
chief and  inconvenience  that  would  result  if  the 
contrary  were  held  to  be  law  is  great  and  obvious. 
If  judgment  be  recovered  against  these  defen- 
dants, execution  might  issue  for  the  whole  amount 
of  damages  and  costs  against  any  one  among  them ; 
and  he  would  have  no  remedy  for  contribution 
against  the  rest,  nor,  as  it  should  seem  upon 
the  facts  of  the  case,  for  indemnity  against  the 
corporation.  And  it  is  at  least  doubtful  whether 
the  board  would  have  a  legal  right  to  indemnify 
him  out  of  the  funds  which  came  to  their  hands 
under  the  Act  of  Parliament.  On  the  other  hand, 
if  the  action  had  been  brought  against  the  board, 
and  judgment  had  been  obtained  against  them, 
they  might  pay  the  damages  and  costs  out  of  the 
funds  which  they  are  enabled  to  provide  for  the 
various  purposes  of  the  Act  by  sections  20,  21,  and 
others.  It  was  argued  that  no  action  could  be  main- 
tained against  the  board  on  the  ground  that  the  reso- 
lution and  the  order  to  the  surveyors  were  uUravirea. 
But  I  apprehend  that  this  is  a  misapplication  of 
the  term  "  uUra  vires"  If  the  board,  by  resolution 
or  otherwise,  had  accepted  a  bill  of  exchange, 
directing  their  clerk  or  other  ofi&cer  to  write 
their  corporate  name  or  title  across  a  bill 
drawn  upon  them  for  a  debt,  this  would  have 
been  ultra  vires,  and  no  holder  of  the  accept- 
ance could  recover  the  amount  against  them. 
It  would  have  been  void  upon  the  face  of  it, 
and  it  is  immaterial  to  consider  whether  the 
individuals  who  had  written  or  authorised  the 
acceptance  would  have  been  liable  to  any,  and  if 
any  to  what,  action  at  the  suit  of  a  holder  for 
value.  But  it  is  otherwise  with  an  act  merely  un- 
lawful or  unauthorised,  as  a  trespass  or  the  con- 
version of  a  chattel.  If  such  an  act  were  to  be 
deemed  ultra  vires,  and  therefore  no  action  would 
lie  against  the  corporate  body  by  whom  it  had 
been  authorised,  it  is  clear  that  a  corporation  would 
not  be  liable  for  any  tort  at  all  committed  or 
authorised  by  them,  and  the  decisions  above  cited 
would  be  contrary  to  law.  Two  cases  only  have 
been  cited,  which  seem  to  bear  upon  the  question 
against  the  defendants.  But  tne  first  of  them 
(Poulton  V.  The  London  and  South  Western  Bail- 
way  Company,  uhi  sup,)  merely  shows  that  there 
is  no  implied  authority  by  a  railway  company  to 
their  servants  to  do  an  illegal  act.  But  here 
no  question  arises  upon  an  implied  authority; 
for  this  board  have  expressly  authorised  and 
commanded  the  surveyor  to  do  the  act  com- 
plained of.  On  the  other  hand,  in  the  DuU 
wich  CoUege  case,  ToAjlor  v.  The  Dulwich 
Hospital  (1  P.  Wms.  655),  the  constitution  of 
the  college  requiring  that  leases  granted  should  be 
at  a  rack  rent,  the  contract  for  a  lease  not  at  a 
rack-rent  was  uUra  vires,  and  not  binding  on  the 
corporate  body ;  and  so,  if  the  plaintiff  1^  been 
entitled  to  the  relief  prayed,  it  would  have  been 
granted  against  the  individuals  who  had  executed 
an  instrument  in  the  form  of  a  corporate  act,  but 
which,  being  aUra  vires,  was  absolutely  void.   The 


remaining  question  is  whether  Wickett,  the 
surveyor,  is  liable  to  this  action.  The  general 
rule,  no  doubt,  is  that  one  who  does  an  unlawful 
act  cannot  justify  himself  by  pleading  the  authority 
or  direction  of  another.  But  here,  the  surveyor  is 
a  public  officer  charged  with  the  performance  of 
various  public  duties,  and  bound  by  the  express 
words  of  an  Act  of  Parliament  to  obey  the  order 
of  the  Highway  Board — the  board  themselves 
being  a  public  body,  incorporated  for  public  pur- 
poses, and  having  public  duties  to  perform,  and 
who,  in  ordering  their  surveyor  to  remove  the 
obstruction  in  question,  have  acted  bona  fide,  and 
within  the  general  scope  of  their  duties  and  autho- 
rity under  the  Act  of  Parliament.  To  determine 
this  question  we  must  first  consider  the  provisions 
of  the  Act.  By  sect.  17,  "  the  highway  board  shall 
maintain  in  good  repair  the  highways  within 
their  district,  and  it  "  shall  be  the  duty  of  the 
district  surveyor  to  submit  to  the  board  an 
estimate  of  the  expenses  likely  to  be  incurred 
during  the  ensuing  year,  for  maintaining  and 
keeping  in  repair  the  highways  in  each  parish 
within  the  district."  And,  by  sect.  16,  "  The 
district  surveyor  shall  act  as  the  agent  of  the 
board. in  carrying  into  effect  all  the  duties  by  this 
Act  required  to  be-  carried  into  effect,  or  to  be 
performed  by  the  board,  and  he  shall,  in  all 
respects,  conform  to  the  orders  of  the  board  in 
the  execution  of  his  duties;  and  the  assistant 
surveyor,  if  any,  shall  perform  such  duties  as  the 
board  may  require,  under  the  direction  of  the 
district  surveyor."  And  then  there  are  further 
provisions,  already  referred  to,  enabling  the  board 
to  obtain  funds  for  the  performance  of  their 
duties,  and  the  carrying  of  the  Act  into  execu- 
tion. Kow,  where  all  the  public  highways  in  any 
district  are  well  known  and  ascertained,  no  diffi* 
culty  can  arise  in  the  execution  of  the  Act.  The 
surveyor  inspects  them,  and  observes  their  condi- 
tion; he  makes  hiu  estimate  of  the  expense  of 
repairing  and  keeping  them  in  repair  during  the 
ensuing  year,  and  delivers  it  to  the  board,  who 
thereupon  direct  him  to  effect  the  repairs  from 
time  to  time  accordingly;  and  he  obeys  their 
directions.  But,  where,  as  here,  he  finds  a  high- 
way which  requires,  or  will  shortly  require,  to  be 
repaired,  but  the  owner  of  the  land  gives  him 
notice  that  the  land  is  his  private  property,  and  is 
no  highway  at  all,  what  is  the  course  to  be  pur- 
sued P  We  may  suppose  that,  upon  his  report,  an 
order  has  been  ^iven  to  him  to  repair  the  highway, 
and  that,  when  he  proceeds  to  do  so,  he  finds  a 
locked  gate  thrown  across  it,  and  he  makes  a 
report  to  that  effect  to  the  board.  They,  the 
board,  afber  communicating  with  the  owner  of  the 
land,  and  finding  that  the  question  is  raised  and 
must  be  determined,  highway  or  no  highway, 
must  next  consider  how  this  may  most  con- 
veniently be  done.  They  may  indict  the  land- 
owner for  the  obstruction,  or  they  may  do  as  they 
have  done  here,  they  may  give  him  notice  to 
remove  the  obstructon  and  that  in  default  of  his 
doing  so  they  will  remove  it  themselves,  and  that 
he  may  try  the  question  by  bringing  an  action 
of  trespass  against  them.  They  accoraingly  come 
to  the  resolution  they  made  and  they  give  the 
order  in  question  to  the  surveyor,  and  he,  in 
obedience  to  it,  removes  the  locks.  If  an  action 
be  then  brought  against  the  board,  they  plead  the 
Highway  Act,  or  defend  under  the  genenu  issue  by 
statute,  and  the  question  is  settled  by  the  ver- 
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diet  of  the  jury,  and  no  difficulty  arises ;  but  if 
the  lavf  be  that  the  landowner  may  select  the 
smrevor  as  a  defendant,  in- what  condition  is  he 
placed?  The  board  have  ordered  him  to  effect  the  . 
necessary  repairs,  and  for  that  purpose  to  remove 
the  obstruction.  He  looks  to  the  statute  and  he 
finds  that  its  language  is  imperative.  "  He  shall 
in  all  respects  conform  to  the  orders  of  the  board," 
and  '*  shall  act  as  the  agent  of  the  board,"  in 
carrying  the  Act  into  effect.  He  has  no  means 
of  ascertaining  beforehand,  or  without  the 
verdict  of  a  jury,  whether  there  is  a  highumy 
or  not;  nor  have  the  board  themselves.  B!e 
mast,  therefore,  at  the  risk  of  absolute  ruin, 
obey  the  order  as  required  by  the  Act,  or  he  must 
refuse  obedience;  in  other  words,  he  must  dis- 
obey the  order  whenever  a  highway  is  in  dispute. 
The  board  cannot  themselves,  in  their  own  per- 
sons, remove  the  obstruction,  any  more  than  they 
can  repair  the  highway.  They  must,  therefore, 
either  instruct  their  surveyor  to  act  on  their 
behalf,  or  resort  to  some  other  mode,  as  by  indict- 
ment, of  raising  the  question,  and  if  a  publio 
highway  be  established,  perform  their  duty  by 
patting  it  into  repair.  I  am  not  aware  of  any 
(iirect  authority  in  reference  to  this  Act  of  Parlia- 
ment. But  there  are  cases  which  establish  a 
principle  within  which,  I  think,  this  case  may  be 
well  decided.  In  Buron  v.  Denman  (%  Ex.  167), 
it  was  held  by  Parke,  B.,  after  consulting  the  other 
jadges  of  the  Exchequer,  that,  where  a  naval 
officer  had  committed  a  series  of  trespasses,  for 
which  he  was  personally  liable  to  an  action  for 
damages,  but  the  Crown  had  afterwards  ratified 
his  acts,  that  the  ratification  was  equivalent  to  a 
prior  command,  and  that  the  action  against  him 
could  not  be  maintained.  Baron  Parke  himself 
had  some  doubt  whether  the  ratification  had  that 
eflect,  bat  the  judges,  including  Parke,  B.,  were 
nnanimous  that  the  defendant,  whose  duty  it  was 
to  obey  the  commands  of  the  Crown,  could  not 
be  made  personally  responsible  in  an  action  for 
the  acts  done  in  obndience  to  such  commands, 
hi  Andrews  v.  Marris  and  Whitham  (1  Q.  B.  3 ; 
10  k  J.,  N.  S.,  226,  Q.  B.)  the  clerk  of  a  court  of 
requests,  whose  duty  it  was  to  issue  warrants  or 
vrits  of  execution  at  the  order  of  the  commis- 
poners,  having  mistaken  the  effect  of  an  order, 
iwaed  a  precept  without  authority,  under  which 
the  plaintiff  was  taken  in  execution,  and  he  was 
held  liable  in  trespass  accordingly.  But  it  was 
also  held  that  Whitham,  the  other  defendant,  one 
of  the  Serjeants  of  the  court,  and  to  whom  the 
warrant  was  directed,  and  who  actually  made  the 
arrest,  was  not  liable  to  the  action,  on  the  ground 
**  that  he  was  a  ministerial  officer  of  the  commis- 
sioners bound  to  execute  their  warrants,  and 
having  no  means  whatever  of  ascertaining  whe- 
ther they  were  founded  upon  valid  judgments,  or 
vere  otherwise  sustainable  or  not."  It  was  fur- 
ther observed  by  the  court,  that  there  would  be 
something  very  unreasonable  in  the  law,  if  it  placed 
^  in  the  position  of  being  punishable  by  the 
eoart  for  disobedience,  and  at  the  same  time 
suable  by  the  party  for  obedience  to  the  warrant ; 
and  that  '*  as  the  subject-matter  of  this  suit  was 
within  the  general  jurisdiction  of  the  commis- 
sioners, and  the  warrant  appeared  to  have  been 
>]^galarly  issued,  the  defendant  Whitham  was  not 
liable."  It  appears  to  me  that  in  the  present  case^ 
the  surveyor  was  in  the  exact  position  of  Whitham 
ia  the  casse  cited    Detca  v.  BiUy  (11  C.  B.  434 ;  20 


L.  J.  264,  C.  P.),  was  a  similar  case.  There,  a  void 
order  of  commitment  had  been  made  by  a  County 
Court,  under  which  the  clerk  of  the  court  made  out 
a  warrant  of  commitment,  and  the  plaintiff  was 
arrested  by  a  bailiff  under  that  warrant.  It 
was  held  that  the  action  was  not  maintainable, 
and  the  court  observed  that  **  the  clerk  was 
a  mere  ministerial  officer  to  carry  into  effect  the 
order  of  the  judge,  and  cannot  be  liable  in  trespass 
for  the  performance  of  the  duty  cast  upon  him  by 
the  express  language  of  the  Act  of  Parliament." 
And  in  Keane  v.  Reynolds  (2  E.  &  B>  748),  where 
trespass  was  brought  for  pulling  down  a  cottage 
which  three  magistrates  had  adjudged  to  be  an 
encroachment  within  15ft.  of  the  centre  of  a  high- 
way, and  convicted  the  plaintiff  of  having  made 
the  encroachment,  and  the  defendant,  who  was 
surveyor  of  the  highways,  had  pulled  down  the 
cottage  in  the  supposed  exercise  of  the  Act  of  5  & 
6  Will.  4,  c.  50.  It  appeared  that  the  conviction 
was  void,  the  way  never  having  been  repaired  with 
stones  or  otherwise ;  but  the  court  held  that  the 
defendant  was  not  liable  to  the  action,  '*  ou  the 
principle  that  the  surveyor  acted  in  obedience  to 
the  judgment  of  a  court  of  competent  jurisdiction 
which  he  was  bound  to  execute.  It  is  true  that, 
in  most  of  these  cases,  the  defendaints  who  were 
held  irresponsible  were  bailiffs  or  other  officers, 
acting  in  obedience  or  supposed  obedience  to 
the  orders  of  a  court  or  some  legal  tribunal, 
made  in  the  course  of  the  administration  of 
justice.  But  here  also,  as  in  all  those  cases, 
the  surveyor  is  a  mere  ministerial  officer 
bound  by  the  express  words  of  an  Act  of  Parlia- 
ment to  obey  the  orders  of  the  board,  and  having 
no  means  of  knowing  or  ascertaining  whether 
such  orders  were  valid  and  lawful  or  otherwise ; 
and  the  board  itself  is  a  public  body  having  public 
duties  to  perform,  and  created  and  incorporated 
for  public  purposes.  I  know  not  therefore  why 
these  officers  should  not  be  protected  by  law  as 
well  as  the  subordinate  officers  of  a  court  of  justice. 
It  appears  to  me,  therefore,  upon  the  whole  case, 
that  the  defendants  have  £tcted  throughout  strictly 
within  the  scope  of  their  authority  and  their  duty, 
A  complaint  is  made  to  the  board  that  a  highway 
is  unlawfully  obstructed ;  upon  investigating  the 
case  they  find  that  an  obstruction  exists,  but  that 
it  is  disputed  whether  the  spot  is  a  public  highway 
or  not.  Upon  first  inquiry  they  are  advised  and 
believe  that  it  is  a  highway,  and  therefore  that  it 
is  their  duty  to  keep  it  in  repair  and  free  from 
obstructions.  There  are  two  modes  in  which 
the  question  whethei'  there  is  a  public  high- 
way or  not  may  be  raised  and  determined,  viz., 
by  indictment  and  by  action.  They  think,  and 
I  may  venture  to  add  that  I  think  also,  that 
an  action  is  preferable  to  an  indictment,  in- 
asmuch as  in  a  civil  action  points  may  be  reserved 
and  motion  made  for  a  new  trial  and  appeals 
facilitated.  They  determine  to  try  the  question 
in  that  form,  and  accordingly  they  give  notice  to 
the  parties  interested  to  remove  the  obstruction ; 
and,  as  it  is  still  persisted  in,  and  the  opposite 
parties  are  resolved  to  try  the  question,  they  hold 
a  meeting  and  make  the  order  in  question,  and  it 
is  executed.  And  we  are  now  called  upon  to  decide 
whether  this  action,  in  which  a  controversy 
between  the  board  on  behalf  of  the  public,  and  the 
owner  of  the  land  is  to  be  settled,  may  be  brought 
against  individuals  who  have  acted,  as  they  believe, 
in  the  strict  performance  of  their  duty,  in  holding 
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and  afctending  a  meeting  and  resolving,  in  their 
corporate  character,  that  the  necessary  steps  shall 
be  taken,  and  who  may  possess  no  fands  or  means 
to  meet  the  expenses  of  the  sait,  or  to  pay 
damages  or  costs,  or  a^inst  th^  board  who  are 
charged  with  the  duties,  intrusted  with  the 
powers,  and  provided  with  the  funds,  necessary  to 
the  management  of  the  highways  within  the 
district,  and  to  the  carrying  of  all  the  purposes  of 
the  Act  into  execution.  The  question  as  between 
the  surveyor  and  the  board  is  d^  equal  importance, 
and  is  open,  in  many  respects,  to  the  same  con- 
siderations. I  think,  therefore,  and  for  the  reasons 
which  I  have  assigned,  that  the  action  should 
have  been  brought  against  the  board,  and  that 
this  action  is  not  maintainable.  The  majority 
of  the  court,  however,  being  of  a  contrary  opinion, 
the  plaintiflTs  rule  to  set  aside  the  nonsmt,  and 
for  a  new  trial,  must  be  made  absolute. 

Rule  absolute  actordingly,{(i) 

Attorneys  for  the  plaintiff,  PattUon,  Wigg  and 
Co.,  50,  Lombard-street,  E.C.,  agents  for  White  and 
Dingley,  Latmceston. 

Attorneys  for  the  defendants,  Coode,  Kingdon, 
and  Cotton,  7,  Bedford-row,  W.C.,  agents  for 
Hawker,  Boscastle. 


V.C.  MAXIV8'  COUBT. 

Beporfeed  by  F.  Oox7u>  and  Jamm  E.  Hours,  Esqn. 

Baxxiiten-at-Lftw. 


Monday,  Jvly  6, 1874. 

National  Socdstt  v.  The  School  Boabd  tob 

London. 

Elementcmf  Education  Act  1870,  eect.  23— Transfer 
of  school  to  School  Board— Consent  to  alienation. 
The  N,  Society  were  in  the    habit    of  granting 
money  towards  the  establishment  of  elementary 
schools,  and  the  trust  deed  of  every  school  in  union 
with  the  society  contained  a  da/use  dedarvng  that 
the  school  "  should  alwoAfs  be  in  union  with  and 
conduced  according  to  the  principles    and   in 
furtherance  of  the  ends  and  designs*^    of  the 
society,  and  one  of  the  terms  of  union  was  thai 
the  children  shovid  "  be  instructed  in  the  Holy 
Scriptures  and  in  the  liturgy  and  caiechism  of 
the  Established  Church" 
The  society  assisted  in  establishing  a  School,  and 
the  usual  trust  deed  was  ezecvied,  which  did  not 
contain  any  provision  as  to  any  future  aliena- 
tion of  the  school,  or  as  to  any  consent  thereto. 
Held,  that  the  school  might  oe  transferred  to  a 
school  board  under  the  Elementary  Ed/ucation 
Act  1870,  without  the  consent  of  the  society. 
The   question   to   be  decided  in  this  suit  was 
whether  an  elementary  school  in  union  with  the 
National    Society   could   be   transferred   to   the 
School  Board  for  London  without  the  consent  of 
the  National  Society. 

The  National  Society  were  a  body  corporate 
established  by  royal  charter  dated  the  23ra  May 
1817  for  promoting  the  education  of  the  poor  in 
the  principles  of  the  Established  Church  through- 
out England  and  Wales.  By  the  charter  a  presi- 
dent, vice-president,  and  committee  were  pro- 
vided, and  the  conimittee  were  empowered  to 
frame  rules  and  regulations  for  the  management 

(a)  The  defendants,  it  is  nndentood,  intend  to  oazry 
the  oaee  on  appeal  to  the  Exoheqner  Chamber. 


and  government  of  the  society,  and  for  carrying 
into  effect  its  designs. 

In  pursuance  of  their  charter  the  society  had 
since  their  incorporation  collected  lai^e  sums  of 
money  and  expended  the  same  in  aiding  the  esta* 
blishment  and  maintenance  of  schools,  the  erection 
of  school  buildings  and  teachers'  houses,  the  train- 
ing of  teachers,  and  the  publication  and  supply  of 
books.  The  society  had  also  made  grants  of 
money  to  the  promoters  or  managers  of  particular 
schools,  and  had  united  such  schools  to  itself, 
exacting  from  them  certain  terms  of  union,  among 
which  were  the  following : 

1.  The  children  are  to  be  instmoted  in  the  Holy 
gUniptnreB,  and  in  the  liturgy  and  cateohiam  of  the 
Establiahed  Churoh. 

2.  With  respect  to  snoh  instmotion  the  schools  are  to 
be  subject  to  the  snperintendence  of  the  parochial 
clergy  man. 

4.  The  masters  and  mistresses  are  to  be  members  of 
the  Church  of  England. 

Wherever  the  society  assisted  in  establishing  a 
school,  it  required  the  insertion  in  the  trust  deed 
of  such  school  of  the  following  declaration : 

And  it  is  hereby  declared  that  the  said  school  shall 
always  be  in  union  with  and  conducted  according*  to  the 
principles  and  in  furtherance  of  the  ends  and  designs 
of  the  Incorporated  National  Socieiy  for  promoting  the 
Education  of  the  Poor  in  the  Prindples  of  the  Establuhed 
Church  throughout  England  and  Walea. 

In  the  year  1867  the  society,  in  conjanction  with 
the  Surrey  Church  Association  and  other  persons 
in  the  parish  of  Emmanuel,  Camberwell,  estab- 
lished a  Church  school  for  that  parish.  A  piece  of 
land  was  purchased  and  conveyed  by  deea  dated 
25th  Feb.  1867,  whereby  the  trusts  of  the 
school  were  declared.  By  this  deed  David  Smith 
and  others  conveyed  the  land  to  the  use  of  the 
minister  and  churchwardens  of  the  parish  of 
Emmanuel,  Camberwell, 

Upon  trust  to  permit  the  said  premises  and  all  bnilding* 
thereon  erected,  or  to  be  erected,  to  be  for  ever  hereafter 
api)ropriated  and  used  as  and  for  a  school  for  the  edu- 
cation of  children  and  adnlts,  or  children  only  of  the 
laboring  mannfactaring  and  otiier  poorer  classes  in  the 
ecclesiastical  district  of  Emmannel  Camberwell,  afore* 
said,  and  for  no  other  purpose.  And  it  is  hereby  d&> 
clared  that  such  schools  shall  at  all  times  be  open  to  the 
inspection  of  the  Inspector  of  Schools  for  the  time 
bein^  appointed  in  coxiformiiy  with  the  order  in  council, 
bearmg  date  the  10th  Aug.  1840,  and  shall  alwa^rs  be  in 
union  with  and  conducted  according  to  the  prinoiplea* 
and  in  furtherance  of  the  ends  and  designs  of  the 
National  Society  for  Promoting  the  Education  of  the 
Poor  in  the  Principles  of  the  Established  Chnrefa 
throughout  England  and  Wales,  and  subject  to  and  in 
oonformity  with  the  declaration  aforesaid. 

The  trust  deed  contained  no  provision  as  to  any 
future  alienation  of  the  school  by  the  managers. 
The  purchase  money  for  the  land  was  contributed 
by  the  society,  the  Surrey  Church  Association,  and 
other  persons. 

Shortly  after  the  date  of  the  deed  a  school  house 
and  master's  residence  was  erected  on  the  land  by 
means  of  contributions  from  the  society,  the  Surrey 
Church  Association,  and  other  persona,  and,  nntd 
the  transfer  hereinafter  mentioned,  the  school 
house  was  constantly  used  for  the  purposes  in  the 
said  deed  mentionea. 

In  the  year  1871,  a  meetiug  of  the  subscribers  to 
the  school,  and  other  persons,  was  held,  and  a  pro* 
visional  committee  was  formed  for  the  purpose  of 
working  the  school  on  a  more  satisfactory  footing, 
and  on  the  12th  Feb.  1872,  another  meeting 
of  the  subscribers  was  held  to  consider  the 
I  expediency  of  a  proposed  transfer  of  the  school  to 
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the  School  Board  for  London.  The  bill  stated  that 
the  defendants,  the  vicar  and  churchwarden  of  the 
parish,  and  William  English  and  others,  in  their 
all^;ed  character  of  committee  of  the  school,  and 
in  parsuance  of  resolutions  passed  at  a  meeting  of 
the  sabscribers  to  the  school,  had  purported  to 
transfer  the  school  to  the  School  Board  for  London, 
who  had  accepted  the  same.  A  conveyance  of  the 
site  to  the  School  Board  had  been  executed,  and  at 
the  time  of  filing  the  bill,  the  School  Board  was  in 
actual  possession  thereof,  and  the  school  was  con- 
ducted under  their  directions.  By  the  transfer  it 
was  provided,  amongst  other  things,  that  the 
school  should  be  deemed  to  be  a  school  provided  by 
the  board  within  the  meaning  of  the  Elementary 
Education  Act  1870. 

The  bill  stated  that  the  society  had  never  con- 
sented to  the  transfer  of  the  school  to  the  School 
Board,  but  had  from  the  first  protested  against  it. 

It  appeared  that  the  plaintiff  society  had 
established  or  assisted  in  establishing  between 
€000  and  7000  schools  in  England,  and  had  spent 
npwurds  of  half  a  million  of  money  in  promoting 
schools.    Paragraph  15  of  the  bill  stated  as  ifol- 

lows: — 

"When  the  Elementary  Education  Act  1870 
was  under  the  consideration  of  the  Legislature, 
the  plaintiffs  exerted  themselves  to  protect  the 
interests  of  the  numerous  schools  existing  through- 
out the  country  which  had  been  established  and 
were  maintained  on  the  basis  of  religious  educa- 
tion being  taught  therein  according  to  the  prin- 
ciples of  the  Established  Church,  including  more 
especially  those  schools  which  had  been  established 
with  the  assistance  of  the  society  or  had  been 
l^aoed  in  umon  with  it.  In  consequence  of  these 
exertions,  divers  alterations  were  made  in  the  Act 
dnring  its  progress  through  Parliament,  and  the 
intention  of  the  Act  as  ultimatelv  passed  was  and 
is  that  no  school  in  union  with  the  society  should 
be  transferred  to  a  School  Board  under  the  Act 
without  the  Society's  consent.  It  is  well  known 
that  as  the  fact  was  according  to  the  rules  and 
practice  of  the  society,  no  alienation  of  any  school 
in  union  with  it  was  permitted  before  the  passing 
of  the  Act  without  the  society's  consent,  and  this 
restriction  was  and  is  intended  to  be  preserved  by 
the  Act." 

The  bill  was  filed  on  the  16th  Nov.  1872 
against  the  School  Board  for  London,  and  the 
committee  of  the  school,  stating  further  that  there 
were  at  the  date  of  the  alleged  transfer  of  the 
school  numerous  persons  able  and  willing  to  sub- 
scribe the  funds  necessary  for  the  maintenance  of 
the  said  school  as  a  church  school,  and  prayed : 
(1)  A  declaration  that  the  provisions  of  the  trust 
deed  of  25th  Feb.  1867  ought  to  be  observed  in  the 
management  of  the  school  established  thereunder, 
and  that  no  departure  from  the  principles  of 
education  according  to  which  such  school  was 
established  could  properly  be  effected  without  the 
sanction  of  the  plaintiffs.  (2)  A  declaration  that 
the  transfer  and  conveyance  of  the  said  school  to 
the  School  Board  was  illegal  and  improper.  (8) 
That  the  School  Board  might  be  restrained  from 
nianaging  the  school  or  interfering  therewith. 
The  suit  of  Atiomey'Oeneral  v.  English  was  insti- 
tuted in  July  1872,  and  raised  a  question  as 
to  the  regularity  of  the  appointment  of  some  of 
the  members  of  the  committee  of  the  school,  but 
the  first-named  suit  alone  was  argued  on  this 
occudon. 


Gotion,  Q.C.  and  Kekewich  for  the  plaintiffs. — 
The  transfer  attempted  to  be  made,  must  have 
been  under  the  23rd  section  of  the  Elementaiy 
Education  Act,  but  how  could  that  be  done, 
having  regard  to  the  provisions  of  the  trust  deed  of 
the  school,  without  the  consent  of  the  National 
Society,  who  have  advanced  their  monej  on  the 
faith  of  the  teaching  in  the  school  being  m  accord- 
ance with  Church  of  England  principles  P  That  is 
the  primary  trust  of  the  deed.  The  power  of  the 
managers  to  transfer  the  school,  if  at  all,  is  only 
to  transfer  it  subject  to  the  primary  trust.  With- 
out the  consent  of  the  National  Society  the  school 
cannot  be  conducted  in  a  manner  inconsistent 
with  the  trust  deed.  The  23rd  section  of  the 
Act  cannot  apply  when  there  is  a  primary  trust  as 
to  carrying  on  the  school,  as  there  is  here. 

Olasse,  Q.O.  and  Speed  for  the  School  Board. — 
Be  Bumham  National  Schools  (29  L.  |T.  Bep. 
N.S.  495 ;  L.  Eep.  17  Eq.  241)  shows  that  it  is 
lawful  to  hand  over  a  school  to  the  School  Board. 
The  National  Society  did  all  they  could  for  their 
own  interests  at  the  time  the  Elementary  Educa- 
tion Act  was  under  discussion  in  Parliament. 

Cotton,  Q.G.  replied. 

The  Yicb-Ohancbllok. — ^The  questicm  raised  by 
this  bill  is  one  of  veir  great  importance,  because  it 
nas  a  very  material  bearing,  in  my  opinion,  upon 
the  operation  of  the  Elementarv  Schools  Act  of 
1870.  Certainly,  if  the  plaintiffs  succeed,  it  will 
put  in  their  hands  the  power  of  most  materially 
impeding  the  operation  of  that  Act.  The  bill  is 
filed  by  the  National  Society,  which  is  a  society 
entitled  to  the  highest  consideration  and  respect. 
It  was  established  by  roval  charter  in  1817,  having 
for  its  avowed  object  the  "  promoting  the  educa- 
tion of  the  poor  in  the  principles  of  the  Established 
Church  throughout  England  and  Wales."  It  ap- 
pears by  their  report  which,  is  in  evidence,  and 
which  has  been  referred  to,  that  the  society,  since 
its  institution,  has  spent  more  than  half  a  million 
of  money  in  promoting  schools  for  the  education 
of  children  in  the  principles  of  the  Established 
Church  of  England,  and  it  also  appears,  there  being 
283  schools  in  the  metropolis  connected  with  them, 
that  they  have  spent  upon  those  schools  no  less  a 
sum  thflji  45,606^.;  therefore,  I  repeat,  it  is  a  society 
entitled  to  the  highest  respect  and  regard  by  all 
men,  and  certainly  by  those  who  are  members  of 
the  Church  of  England.  It  is  not  to  be  wondered 
at  that  a  society  instituted  for  such  a  purpose 
should  feel  great  anxiety  as  to  the  transfer  of  anv 
schools  established  by  them,  or  in  connection  with 
them,  to  the  School  Board  for  London,  who  are  the 
defendants  in  this  case,  when  they  find  that  by  the 
14th  section  of  the  Act  of  Parliament  under  which 
those  transfers  take  place,  it  is  provided  that  every 
such  school  **  shall  be  a  public  elementary  school 
within  the  meaning  of  the  Act,"  and  that  "  no 
religious  catechism  or  religious  formulary  which 
is  distinctive  of  a  particular  denomination  shall  be 
taught  in  the  school."  Then  the  National  Society 
being  the  plaintiffs,  and  the  School  Board  for 
London  being  the  defendants,  the  question  which 
I  have  to  decide  raises  the  general  question 
whether  a  school  established  by  the  National 
Society,  of  which  there  are  between  6000  and  7000 
in  England,  can  be  transferred  to  the  School 
Board  without  the  consent  of  the  National  Society. 
Now  that  depends  upon  the  proper  construction 
of  the  Act  of  Parliament  in  question,  but  before  I 
go  to* that  I  think  I  must  read  the  15th  para- 
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graph  of  the  hill.    [His  Honour  read  the  para- 
graph.]    There  is  a  statement  there  that  it  was 
intended  that  this  power  should  he  preserved — 
that  is,  the  power  or  vetoing  the  transfer,  hut  I 
confess  I  have  not  heen  able  to  find  that  the  Act 
contains  any  such  power.    Now  the  particular 
case  out  of  which  this  question  arises  is  this.    I 
have  already  pointed  out  what  the  objects  of  the 
National  Society  are,  and  the  manner  in  which 
thoy  have  been  carried  into  effect.  It  appears  that 
in  the  year  1867  a  body  of  gentlemen — the  clergy- 
man of  the  parish  and  a  number  of  those  no  doubt 
living  in  the  district —were  very  desirous  of  estab- 
lishing a  school  in  connection  with  the  Church  of 
England,  and  they  expended  some  26002.  in  estab- 
lishing that  school.    As  was  to  be  expected  they 
applied  to  the  National  Society  for  assistance, 
and  the  National  Society  gave  them  assistance 
to  the  extent   of    200Z.    A   trust   deed    is   exe- 
cuted.     [His     Honour    read     the    trust     con- 
tained    in    the    trust    deed    above    set    out.] 
Then  it  is  prescribed  how  it  is  to  be  managed. 
There  is  not  any  provision  in  the  deed  for  an 
alienation  of  the  school,  and  there  is  certainly  no 
provision  that  it  should  not  be  alienated  without 
the  consent  of  the  National  Society.    I  can  very 
well  understand  that  that  was  probably  so  con- 
sidered, but  it  was  not  said,  and  I  am  unable 
therefore  to  find  that  there  is  any  restriction. 
Then  in  tlie  year  1870  this  Act  of  Parliament 
having  passed,  some  of  the  parties  connected  with 
this  school,  including  the  clergyman  of  the  parish, 
became  desirous  that  this  school  should  be  trans- 
ferred to  the  London  School  Board,  and  accord- 
ingly they  took  the  necessary  steps  to  obtain  the 
transfer  under  the  provisions  of  the  Act  of  1870, 
which  provides  in  the  23rd  section  which  has 
been  made  the  subject  of  the  argument,  that  "The 
managers  of  any  elementary  school  in  the  district 
of  a  school  may,  in  manner  provided  by  this  Act, 
make  an  arrangement  with  the  School  Board  for 
transferring  their  school  to  such  School  Board, 
and  the  School  Board  may  assent  to  such  arrange- 
ment."   That  is  the  general  provision,  that  the 
managers  of  any  school  may  make  arrangements . 
to  transfer  the  school  to  the  School  Board  for  the 
district.     That  happens  in  this  case  to  be  the 
School    Board   for   London.      Now  under  what 
circumstances  are  they  to  make  this  arrangement? 
There  are  various  clauses  inserted  for  the  protec- 
tion oi  those  who  are  interested  in  the  schools. 
One  is  very  material  and  is  a  veir  proper  one,  I 
must  say,  and  it  is  this,  that  "The  Education 
Department  shall  consider  and  have  due  regard 
to  any  objections  and  representations  respecting 
the  proposed  transfer  which  may  be  made  by  any 
person  who  has  contributed  to  the  establishment 
of  such  school."     That  means  a  "  person "  or 
**  body."      Accordingly,     the    National     Society 
having  great  objection  to  the  transfer,  did  appear 
before  the  Education  Department  of  the  JPrivy 
Council,  and  the  Education  Department  decided 
not  to  interfere  in  any  way  to  restrict  the  transfer. 
Therefore,  not  having  succeeded  before  the  Educa- 
tion Department,  the  next  step  was  not  to  file 
this  bill,  because,  before  this  bill  was  filed  an  in- 
formation at  the  relation  of  Henry  John  Spurling, 
who  it  appears  is  a  gentleman  residing  in  the 
neighbourhood,  and  who  has  largely  contributed 
to  this  school,  was  filed  in  the  month  of  July  1872, 
for  the  purpose  of  restraining  this  transfer.    The 
transfer  having  been  executed,  it  was  thought 


proper  by  the  National  Society  that  they  should 
come  ^before  the  court  as  plaintiffs  and  raise  the 
general  question,  for  it  is  a  general  and  most 
important  question,  namely,  whether  these  trans- 
fers could  be  made  without  their  consent.    Accord- 
ingly  they   filed  their    bill   on    the   16th   Nov. 
1872.    That  bill  raises  the  general  question.    I 
take  it  that  what  I  am  deciding  now  will  apply  to 
the  great  bulk  or  to  most  of  the  schools  connected 
with  the  National  Society.    I  have  pointed  out 
that  there  is  no  provision  in  the  trust  deed  of 
1867  for  alienation  whatever.    Consequently  theie 
is  no  provision  that  the  consent  of  any  person 
shall  be  Becessary  for  the  validity  of  the  trans- 
fer.    Then,  what  are  the    circumstances  under 
which  the  transfer  is  to  be  made  P    First,  it  is  a 
general    power  given    to  the  managers  of    the 
school  to  transfer.    I  assume,  for  the  purposes 
of    mv  decision,  that  all  the  managers  of   the 
school  did  concur  in  this  transfer.    Was  it  neces- 
sary for  them    to    obtain    any  other    consent? 
What    is  mainly  relied   upon    are    the   various 
restrictions     of     the     23rd     section.      I     have 
already   read    the    general   provision    that    the 
managers  may  mat^e  an  arrangement  with   the 
School  Board  for  transferring    to    that    School 
Board  a  certain  school,  and  the  School  Board  may 
assent  to  such  an  arrangement.    Then  the  first 
subclause  of  sect.  23  says,  that  such  arrangement 
may  be  made  "Where  there  is  any  instrument 
declaring  the  trusts  of  the  school "  (which  there  is 
here),  "  and  such  instrument  provides  any  manner 
in  which,  or  any  assent  with  which  a  resolution 
or  ac^-  binding  the  managers  is  to  be  passed  or 
done,  then  in  accordance  with  the  provisions  of 
such  instrument "  (there  are  no  such  provisions, 
or  at  all  events  there  are  not  any  applicable  to 
this  subject  in  the  present  instance).    Then  sub- 
section 2  says,  "  Where  there  is  no  such  instru- 
ment, or  such  instrument  contains  no  such  pro- 
visions, then  in  the  manner  and  with  the  assent, 
if  any,  in  and  with  which  it  may  be  shown  to  the 
Education  Department  to  have  been  usual  for  a 
resolution  or  act  binding  such  managers  to  be 
passed  or  done."    That  would  no  doubt  generally 
mean  with  the  consent  of  a  large  proportion  of 
the  subscribers,  but  then  comes  this :    "  If  no 
manner  or  assent  can  be  shown  to  have  been 
usual,  then  by  a  resolution  passed  by  a  minority 
of  not  less  than  two-thirds  of  those  members  of 
their  body  who  are  present  at  a  meeting  of  the 
body  summoned  for  tne  purpose,  and  vote  on  the 
question,  and  with  the  assent  of  any  other  person 
whose  assent  under  the  circumstances  appears  to 
the  Education  Department  to  be  requisite,  and 
in  every  case  such  arrangement  shall  be  made 
only  with   the   consent  of  the    Education   De- 
partment, and  if  there  are  annual  subscribers  to 
such  school  with  the  consent  of  a  majority,  not 
being  less  than  two-thirds  in  number  of  those  of 
the   annual    subscribers    who    are    present    at 
a  meeting  duly  summoned  for  the  purpose,  and 
vote  on  the  question."    That,  down  to  this  poinb 
has  been  complied  with,  but  what  the  plaintifTs 
rely  upon  is  this  proviso  upon  which  the  matter 
really  turns :   "  Provided  that  where  there  is  anj 
instrument  declaring  the  trusts  of  the  school'* 
(there  is  a  trust  here),  "  and  such  instrument  con^ 
tains  any  provision  for  the  alienation  of  the  sohool 
by  any  persons,  or  in  any  manner,  or  subject  to  anT 
consent,  any  arrangement  under  this  section  shaU 
be  made  by  the  persons  in  the  manner  and  with 
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the  consent  so  proTided."    The  answer  to  that  is 
that  although  there  is  a  deed  here  declaring  the 
trusts  of  the  schooU  snch  instrument  contains  no 
provision  "  for  the  alienation  o£  the  school  by  any 
person,  or  in  any  manner,  or  subject  to  any  con- 
sent"   And  then  there  being  no  such  provision, 
and  no  such  consent  being  required,  the  proviso  is 
totally  inapplicable.     When  you  refer  to  the  deed, 
doyoufindany  clause  which  contains  a  provision  for 
the  alienation  of  the  school  P    No,  it  contains  no 
provision   such  as  is  here   considered  necessary, 
namely,  "  by   any    persons,  or  in   any  manner, 
or    subject    to    any    consent."     There    is    no 
soch     provision,     and     no     comment     is     re- 
quired   upon    that.      Therefore,    the    complete 
answer  to  that  is  that  it  has  no  application,  be- 
cause it  does  not  contain  that  which  is  required  to 
make  the  concurrence  necessary.  Then  Mr.  Cotton 
says,  and  says    it  with  great  force,  "  I  have  no 
doubt  that  all  persons  connected  with  the  National 
Society,  if  they  had  been  asked  whether  these 
bodies  could  alienate  a  school  without  their  con- 
sent, seeing  by  the  constitution  of  tl\e  societv  they 
were  so  inseparably  connected,  they  would  have 
been  surprised  to  find  that  this  Act  of  Parliament 
raised  this  question,  namely,  that  they  are  to  have 
no  voice  in  the  alienation  of  the  school  houses 
which  have  been  established  in  a  great  degree  by 
means  of  their  own  funds,  and  which  are  so  nearly 
connected  with  them  that  they  may  be  considered 
the  patrons  and  supporters  of  them,'' and  certainly 
it  is  an  extraordinary  circumstance  to  find  that  the 
Act  of  Parliament,  according  to  my  view  of  it  at 
all  events,  gives  this  power  to  the  managers  of  a 
school  to  alienate  without  the  National  Society 
having  any  voice  in  it  whatever.     They  are  not 
altogether  excluded.    Far  from  it,  because  there 
is  the  clause  I  have  already  read,  and  the  next 
one,    which  is  this :    "The  Education  Depart- 
ment   shall  consider,  and   have    due  regard  to 
anj  objections  and  representations  respecting  the 
proposed  transfer  which  may  be  made  by  any 
person   who    has    contributed   to  the  establish- 
ment  of    such    school."      That    gave    them    a 
heuB  standi   to    appear    before    the    Education 
Department,  and  they  availed  themselves  of  that, 
and  other  persons  taking  the  same  view  availed 
themselves  of  it  also,  and  the  Education  Dopart- 
meut,  whose  decision    is  final,  decided  against 
them,  and  that  tribunal  was  established  by  Act  oi 
Parliament  for  the  purpose  of  deciding  this  sort  of 
qneation,  and  I  think   that  the  decision  of  the 
Education  Department  is  final  upon  the  subject. 
I  may  further  say  that  this  23rd  section  seems  to 
me  to  be  framed  with  regard  to  the  be«t  interests 
of  all  persons,  for  here  is  another  clau.se  which  has 
been  much  relied  and  commented  upon.  "  Nothing 
in  this  section  shall  authorise  the  managers  to 
truififer  any  property  which  is  not  vested  in  them, 
or  a  trustee  for  them,  or  held  in  trust  for  the 
school,  and  where  any  person  has  any  right  given 
him  by  the  trusts  of  the  school  to  use  Sie  school 
far  any  particular  purpose,  independently  of  such 
managers,  nothing  in  this  section  shall  authorise 
any  interference  with  such  right  except  with  the 
consent  of  such  person."    That  is,  where  any  per- 
son over  and  above  the  managers  has  any  interest 
in  the  school,  withoat  the  consent  of  such  person 
the  transfer  shall  not  take  place.    This  is  again  an 
instance  in  which  vested  interests  are  protected  by 
the  Act  of  Parliament.    It  seems  to  me  to  be  im- 
pCMssible  to  oome  to  any  other  conclusion  than  the 
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one  I  come  to,  that  the  consent  of  the,  National 
Society  is  not  necessary,  much  as  they  are  con- 
nected with  these  schools  and  much  as  the  schools 
owe  to  it,  and  greatly  as  the  society's  wishes  are 
entitled  to  be  respected  and  favourably  regarded, 
and  that  this  Act  of  Parliament  does  not  give  them 
the  power  of  vetoeing  these  transactions.  The 
result  is  that  I  come  to  the  conclusion  that  the 
bill  cannot  be  sustained,  and  it  must  be  dismissed, 
but  I  think  it  a  very  proper  case  in  which  each 
party  should  pay  its  own  costs. 

Solicitors  for  plaintiffs^  O.  A.  Crawley  and 
Arnold. 

Solicitors  for  defendants,  Sydney  Gedge  and  Co. 


COURT  OF  APPEAL  IN  CHANCSBT. 

Beported  by  E.  Stewast  Boohs  and  H.  Fbat,  Esqrs.t 

BarristerB-at-Law. 

ThAJt/reday,  July  2, 1874. 

(Before  the  Lords  Justices.) 

The  Corpobation  op  Haxipax  v.  The  Local 
Board  op  Soothill  Upper. 

Private  Act — Obligation  to  sell  water  to  a  township 
— Sale  by  the  township  of  water  compulsorily 
acquired — Demurrer, 
A  corporation   obtained  Parliamentary  power    to 
collect  all  the  water  from  the  gathering  grounds 
of  a  district,  but  were  bound  to  supply  to  a  certain 
township  not  less  tha/n  25,000  gallons,  nor  more 
than  75,000  gallons  of  water  per  day,  at  the  price 
of  Qd,  per  1000  gallons,  and  the  amount  to  be 
supplied  between  the  maximum  and  minimum 
limits  was  to  be  at  the  option  of  the  township. 
The  township  took  more  than  the  25,000  gallons, 
and  sold  part  of  it  at  a  profit  to  a  neighbouring 
township : 
Held  (affirming  the  decision  of  Bacon,  V.C.)  that 
there  was  nothing  to  prevent  them  from  doing  so. 
This  was  an  appeal  from  a  decision  of  Bacon,  V.O. 
The  hearing  in  the  court  below  is  reported  in 
ante  p.  62,  where  the  facts  of  the  case  are  suffi- 
ciently set  forth. 

The  Vice-Ohancellor  allowed  a  demurrer  to  a 
bill,  seeking  a  declaration  that  the  plaintiffs  could 
not  be  required  to  supply  the  defendants  with 
•water,  for  the  purpose  of  enabling  them  to  resell  it 
to  any  other  township,  but  only  with  such  water 
within  the  maximum  limits  as  should  be  needed 
for  the  consumption  of  the  defendants*  own  town- 
ship.    From  this  decision  the  plaintiffs  appealed. 

iciy,  Q.C.  and  W,  Barber,  for  the  appellants, 
contended  that  the  defendants  could  not  sell  water 
purchased  under  compulsory  powers,  any  more 
than  a  railway  company  could  exercise  its  -powers 
of  compulsory  purchase,  in  order  to  resell  land  so 
acquired. 

Without  calling  upon 

Jackson,  Q.C.  and  Ince,  who  appeared  for  the 
defendants'  local  board. 

Lord  Justice  James  said  that  this  was  as  plain  a 
case  as  ever  came  into  court.  He  entirely  a^eed 
with  every  word  of  the  Yice-Chancellor's  judg- 
ment. The  plaintiffs'  case  was  as  idle  in  point  of 
law  as  it  was  dishonest  in  point  of  fact.  The  appeal 
must  therefore  be  dismissed  with  costs. 

Lord  Justice  Mbllish  was  of  the  same  opinion. 
The  defendant,  Mr.  Saville,  was  tenant  for  life  of  a 
large  estate,  upon  which  it  was  likely  that  there 
would  be  a  great  deal  of  building,  from  its  proxi- 
mity to   Halifax.     That  estate  appeared  to  be 
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suitable  for  the  collection  of  water,  and  he  might 
have  made  reservoirs  himself,  and  sold  the  water. 
The  corporation  of  Hali&z  applied  to  Parliament 
for  powers  to  appropriate  the  waters  on  his  estate 
for  their  waterworks.  If  no  agreement  had  been 
come  to  they  would  have  been  obliged  to  compen- 
sate him  for  depriving  him  of  the  power  of  col- 
lecting the  water  on  his  moors  and  selling  it.  Bat 
an  agreement  was  made,  by  the  terms  o£  which  he 
was  to  be  compensated  by  beine  supplied  with  a 
certain  quantity  of  water  per  daj,  at  a  certain 
fixed  rate.  That  agpreement  was  mcorporated  in 
the  Act  of  Parliament,  and  the  question  was,  what 
was  the  construction  of  the  provisions  of  the  Act 
relating  to  that  P  The  agreement  must  be  treated 
as  an  agreement  by  him  to  sell  the  water  on  his 
estate,  and  the  provisions  of  the  Act  must  be  con- 
strued in  accordance  with  that  view.  There  was 
nothing  to  show  that  the  water  which  he  was  to 
have  under  the  agreement  was  to  be  used  strictly 
to  supply  the  townships  on  his  estate.  The  pro- 
visions for  the  future  increase  of  the  minimum 
supply  were  wholly  irrespective  of  the  needs  of  the 
townships  on  his  estate.  The  whole  scheme  of  the 
Act  was  to  g^ve  Mr.  Saville  a  supply  of  water  as 
a  compensation  for  the  use  of  his  moors  by  the 
corporation,  to  collect  water  for  their  waterworks. 
There  is  no  restriction  in  the  Act,  and  it  would  be 
very  wrong  to  import  any.  The  plaintiffs'  case, 
therefore,  wholly  failed. 

Appeal  accordingly  dtsmiased  with  costs. 
Solicitors  for  appellants,  WiUiamsoT^  HiUf  and 
Co,;  solicitors  for  respondents,  Edwards,  Ta/ylor, 
and   Jaques,  agents  for  Scholefield  and  Taylor^ 
Batley.       


Bepoorted  by  H.  LxzoE,  Esq..  BarriBter-at-Law. 


Tuesdanj,  June  23, 1874. 

APPEAL  PKOM  THE  COTIET  OP  SXCHEQUEB. 

(Before  BiiACKBUBJBr,  Keating,  Meuiob,  Lush,  and 

AkcHIBALD,  JJ.) 
TeLPOBD  and  ANOTHE&  V.  LoWS. 


Indictment  for  ** forcible  entry*'  —  Action  fo 
"  Beasonahle  and  prohahle  cause  " — "  MdUce  " — 
Whai  is  sufficient  evidence  of  right  of  one  in 
possession  to  resist  attempt  to  twm  him  out — 
Amount  of  force  to  he  used— Complete  possession. 

The  plaintiffs  were  in  possession  as  tenants,  under 
an  aareement  with  the  owner,  of  an  empty  house, 
which  they  used  as  a  warehouse  for  goods,  and 
which  U  was  their  custom  to  leave  Locked  up  every 
night  with  no  one  inside  U  until  the  neiet  day. 
The  defendant  having,  as  mortgagee  in  fee,  a  legal 
right  to,  and  being  desirous  of  obtavnvng  posseS' 
sion  of  the  premises,  went  to  the  house  when  no 
one  was  in  it  at  6  a,m„  one  morning,  in  com- 
pany  with  two  or  three  others,  and,  having  forced 
open  the  door  and  broken  off  the  plaintiffs  lo(^, 
the  defendant  arhd  his  men  were  in  the  act  of 
barricading  the  door  by  putting  a  padlock  upon 
it,  when  the  plaintiffs,  who  had  been  informed  of 
what  was  govng  on,  cams  up,  and,  with  a  certain 
amount  of  force,  interrupted  the  defendant's  pro* 
ceedings,  and  after  a  slight  struggle,  succeeded  in 
preventing  the  completion  of  his  act  of  taJdng  pos' 
session,  and  in  resuming  possession  of  the  premises 
themselves,  Bubsequentty  the  defendant,  without 
any  previous  intimoHon  to  the  plaintiffs,  prO' 
cured  a  bench  warrant  against  trie  plainUffSt  to 


which   they  put  in  bail;    and  at  the  ensuing 
quarter   sessions    he    vreferred    an    indictment 
against  them  for  a  forcible  entry,  a  riot,  an  affray, 
and  an  assault,  upon  the  trial  of  which  they  were 
acquitted. 
At  the  trial  before  Mellor,  J,,  of  an  action  against 
the  defendant  for  "  nudidously  and  without  rear' 
sonahle  or  probable  cause,'*  preferring  the  said 
indictment,  the  defendant's  counsel  objected  that 
on  the  facts  there  was  no  sufficient  evidence  of 
malice,  or  of  want  of  reasonable  and  probable 
cause,  biU  the  learned  judge  ruled  that  the  defen- 
dants had  made  out  a  case  to  go  to^  the  jury,  and 
a  verdict  was  entered  for  the  plaintiffs.    A  rule  to 
set  thai  verdict  aside  and  to  enter  it  for  the  defen* 
dant,  on  the  grounds  ahove  mentioned  was  after* 
wards,  in  Trinity  Term  1872,  made  absolute  by 
the  Court  of  Exchequer,  and  on  appeal  from  that 
decision  it  was 
HM  by  the  Court  of  Exchequer  Chamber  {Black* 
bum,  Keating,  Mellor,  Lush,  and  {thou,gh  not 
without  doubt)  Archibald,  JJ.)  reversing  thejudg* 
ment  of  the  court  below,  that  there  was  sufficient 
evidence  of  want  of  reasonable  and  probable  cause 
for  preferring  the  indictment ;  and  sufficient  eri- 
dence  of  malice  for  Vie  question  to  be  left  to  the 
jury. 
By  Blackburn,  J, — Forcible  entry  consists  in  taking 
possession  of  land,  whether  with  or  without  legal 
right  to  the  possession  of  it,  a.ccompanied  by  such 
a  degree  of  violence  as  to  amount  to  a  breach  of 
the  peace,  and  lo  be  an  offence  against  the  public 
Where  A,  is  fairly  and  reasonably  in  possession 
of  premises,  whether  his  claim  to  the  possession  he 
tegally  right  or  wrong,  and  B,.^  who  may  perhaps 
have  a  legal  right  to  the  possession,  comes  to  turn 
him  out,  A.  would  not  as  a  rule  be  liable  to  any 
punishment  for  trealing  B,  as  a  trespasser,  and 
resisting  his  attempt  to  turn  A,  otU,  unless  in 
resisting  he  uses  an  excess  or  undue  amount  of 
force  and  more  than  is  sufficient  to  maintain  hU 
own  possession. 
By  Keating,  J, — Had  the  facts  shown  that  the  de* 
fendant,  having  the  undoubted  right  to  the  posses- 
sion, had  taken  possession,  and  having  taken  it, 
that  the  plaintiffs  had  entered  on  that  possession^ 
there  would  then,  I  think,  have  been  reasonable 
and  probMe  ca/use  for  the  indictment,  but,  in  order 
to  consititute  '^possession,"  it  must  be  a  complete 
possession,  and  exclusive  of  the  possession  of  any 
other  person. 
This  is  an  appeal  by  the  plaintiffs,  under  ihe 
Common  Law  Procedure  Act  1854,  against  the 
judgment  of  the  Court  of  Exchequer,  making 
absolute  a  rule  directing  that  the  verdict  entered 
for  the  plaintiffs  at  the  trial  should  be  set  aside^ 
and  a  verdict  be  entered  for  the  defendant. 

Case. 
1.  The  action  was  commenced  on  the  18th  Jan. 
1871.  The  declaration,  which  was  delivered  on 
the  1st  Feb.  1871,  alleged  that  the  defendant^ 
"  flJsely,  maliciously,  and  without  any  reasonable 
or  probable  cause,  appeared  before  the  grand  jury 
at  the  Carlisle  Quarter  Sessions,  on  the  3rd  Jan. 
1871,  and  caused  the  plaintiffs  (together  with  five 
other  persons),  to  be  indicted  for^— First,  that  they, 
on  the  14th  July  1870,  forcibly  entered  the  defen- 
dant's premises.  No.  26,  Bank-street,  Carlisle ;  and, 
secondly,  that  the  plaintiffs  and  the  said  other 
persons  committed  a  riot  on  the  said  day ;  and, 
thirdly,  that  they  committed  an  affray;  and, 
fourtUy,  that  they  assaulted  the  defendant;    oa 
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which   said    Beveral   indictments   the   plaintiffs 
were  afterwards  dnly  accmitted. 

The  defendant  ^leaded,  first,  not  ^ilty;  and, 
secondly,  denied  the  determination  of  the  prose- 
oation  as  alleged.  A  copy  of  the  pleadings  accom- 
panies and  is  part  of  this  case. 

2.  The  caase  was  heard  before  Mellor,  J.,  at  the 
Manchester  Spring  Assizes  1872,  when  a  verdict 
was  entered  for  the  plaintifEs  for  55Z.,  leave  being 
reserved  to  the  defendant  to  move  to  enter  the 
verdict  for  him. 

3.  The  following  facts  were  proved: — One 
Alfred  Tweddle,  being  seised  of  the  said  premises 
(26,  Bank-street,  Carlisle),  by  deed  of  the  15th 
Ang.  1868,  conveyed  the  same  to  the  defendant 
by  way  of  mortgage  for  250Z.  and  interest.  The 
title  deeds  of  the  property  were,  aboat  that  time, 
handed  over  to  tne  defendant.  A  copy  of  such 
mortgage  deed  forms  part  of  this  case. 

4.  On  the  19th  Oct.  1868,  the  said  Alfred 
Tweddle,  who  had  before  that  time  acquired  very 
intemperate  habits,  executed  a  deed  of  settlement 
tohis  orothers,  William  John  Tweddle  and  John 
Tweddle,  as  tmstees,  upon  the  trusts  therein  men- 
tioned for  the  benefit  of  his  family. 

5.  On  the  31st  Deo.  1868,  the  said  Alfred 
Tweddle  executed  another  deed,  by  way  oE  mort- 
gage, giving  to  the  defendant  a  first  charge  for 
2002.  on  the  said  premises.  The  said  AJfred 
Tweddle  remained  in  occupation  of  the  said  pre- 
mises until  July  1869. 

6.  The  plaintiff,  Edward  Telford,  about  ISfov. 
1869,  made  an  arrangement  with  Alfred  Tweddle 
to  pay  him  20L  for  the  year's  use  of  the  premises 
in  question.  The  circumstances  and  character  of 
the  arrangement  appear  in  the  evidence  herein- 
after set  forth. 

7.  On  the  14th  July  1870,  the  transaction  took 
place  out  of  which  the  indictment  and  the  present 
action  arose. 

8.  The  plaintiff,  Bobert  Westray,  was  called, 
aod  bis  evidence,  so  far  as  it  is  material  to  the 
matter  now  in  question  in  this  appeal,  was  as 
follows : — 

Bobert  Weatray. — On  the  morning  of  the  14th  July 
1870, 1  remember  seemg  a  person  named  Bradley,  and  in 
oonaeqaenoe  of  what  1  heard  from  him  I  went  to  thia 
hoiue  in  Bank-atreet,  which  adjoins  my  shop.  I  saw 
the  defendant  there.  This  was  about  six  o'clock  in  the 
moming.  As  I  came  up  the  joiner  was  borine  a  hole  in 
the  door.  The  house  in  question  ooneiated  of  bunineBS 
premiaea  only.  No  one  Hyed  thore,  and  I  had  locked  it 
«p  myaelf  the  night  before.  The  name  of  the  joiner  was 
(wathera.  The  door  was  half  open,  and  he  had  one 
kalf  of  the  door  in  his  hand,  and  was  borinv  with  the 
other  on  the  oucaide,  and  about  a  foot  below  the  lock.  I 
told  him  to  atop.  Mr.  Lows  said  **  Ko,  go  on."  I  said, 
**  Ton  have  no  right  to  breas  into  these  premisea  in  thia 
namier."  Mr.  Lows  said,  "  I  shall  not  have  anything 
to  tsy  to  you."  About  ihe  same  time  a  man  named 
Haroett  oame  out  of  the  house.  Mr.  Lows  and  he  came 
vp  together  in  front  of  me  to  prevent  my  going  near  the 
door.  I  turned  away,  and  went  for  my  brother-in-law, 
Mr.  Telford.  We  returned  together,  and  Mr.  Telford 
Bflksd  Lows  to  come  away  from  the  door ;  he  refused, 
and  Telford  asked  me  to  ffo  for  a  policeman.  I  went, 
but  not  finding  one  I  came  back.  Mr.  Telford  and  I  went 
towards  the  door,  and  got  it  about  four  inches  open.  A 
man  was  standing  against  it  on  the  inside.  Just  about 
fJiat  time  a  lad  named  Shields  oame  up  with  a  ladder 
I  ad  got  into  the  premiaea.  I  got  in  by  the  same  window, 
I  nd  found  a  man  with  a  pieoe  of  wood  propped  against 
'  i»  door  we  had  been  trying  to  open.  One  end  of  the 
;  neoe  of  wood  waa  against  we  door  and  the  other  end 
ras  on  the  floor,  so  aa  to  make  a  kind  cf  wedge.  He 
-  TBS  holding  it  himself.  I  told  him  to  remove  it,  and 
I  ooM  oonvenation  passed  between  us;  the  man  was 


Carruthers.  He  removed  the  piece  of  wood,  and  the 
door  oame  open ;  Mr.  Telford  and  some  others  came  in. 
On  looking  at  the  door  I  found  that  the  old  look  had 
been  taken  off  and  was  laid  on  the  ground,  twisted  and 
bent,  as  if  force  had  been  applied  to  it :  about  a  foot 
below,  a  place  had  been  cut  out  for  a  new  lock  to  be  put ; 
it  had  not  been  put  on.  They  were  in  the  act  of  cutting 
when  I  first  oame  up.  I  put  the  old  lock  up  again,  and 
had  the  door  shut  up  and  fastened.  The  key  had  all 
along  been  in  the  possession  of  Mr.  Telford.  After  the 
October  sessions  I  met  a  friend  on  the  platform  of  the 
railway  station  who  told  me  that  a  bill  had  been  pre- 
ferred against  Telford,  myself,  and  others  for  a  forcible 
entry,  amongst  otiier  things.  I  had  no  previous  intima- 
tion that  any  bu<^  bUl  was  going  to  be  preferred.  I  did 
not  tiien  learn  that  there  was  a  Bench  warrant  against 
me.  A  noUceman  came  to  me  with  some  sort  of  war- 
rant, ana  I  went  and  put  in  bail  for  my  appearance,  and 
Telford  went  with  me.  The  trial  came  on  m  the  following 
January  1871,  and  Mr.  Lows,  the  prosecutor,  and  his 
witnesses  were  examined.  At  the  dose  of  the  case  for 
tiie  prosecution  the  jury  returned  a  verdict  of  acqnittak 
Mr.  Telford  and  I  defended  jointly,  and  the  amount  of 
our  expenses  was  about  982.  or  991. 
Cross-examined. — 

On  the  morning  of  the  14th  July  my  workman,  John 
Bradley,  told  me  that  Mr  Lows  was  "  breaking  the  door." 
I  found  Lows  standing  on  the  doorstep ;  the  man  was 
behind  him  boring  holes  in  the  door.  There  was  also  at 
least  one  other  man  in  possession  further  in.  I  did 
not,  when  I  first  oame  up  sav^  "  I  see  you  have  Rot  pos- 
aession  at  last."  Telford  did  not  say,  *'  You  have  got 
possession  at  last,  have  you  P"  Seeing  these  men  there 
m  some  force  I  went  away  to  tell  Telford,  and  he  oame 
with  some  help.  Telford  and  others,  with  my  assistance, 
Buooeeded  in  putting  out  the  persons  in  the  house  and 
resuming  possession.  The  witness  was  then  asked  whe- 
ther Lows,  having  got  possession  in  the  way  the  witness 
had  described,  he  did  not  show  fi^rht  to  resist  the  wit- 
ness taking  possession.  A. — Certainly  he  did.  They  re- 
alsted  as  far  as  they  could  my  taking  possession.  Tnere 
was  not  a  violent  tussle  to  get  Lows  away  irom  the  door. 
Lows  is  not  very  active.  I  did  not  see  him  caught  by 
the  collar,  but  I  saw  him  take  Telford  bv  tbe  hair  while 
he  was  standing  on  the  doorstep.  At  the  time  Shields 
got  through  tiie  window  I  should  say  there  were  about  fif- 
teen persons  in  the  street  standing  there.  There  were 
workmen  passing  to  and  fro  who  were  attracted  to  what 
was  going  on,  and  wanted  to  see  the  fun.  We  had  none 
beside  mvself  and  Telford  that  took  part  in  the  matter. 
We  had  bystanders.  I  cannot  say  how  many  there  were. 
Of  Lows'  party  I  only  saw  Lows^  Harnett,  and  the  joiner. 
When  I  oame  back  from  fetching  the  policeman  there 
were  three  or  four  men  in  the  shop.  I,  with  Telford, 
dragged  Lows  from  the  door,  and  we  succeeded  seyeral 
times.  I  did  not  tnr  to  knock  out  the  staples  of  the 
door.  I  saw  Telford  push  Lows  bv  the  shoulders.  Q. 
^And  the  scrimmage,  or  row,  or  whatever  it  was,  con- 
tinued until  the  pmioeman  came  upP  A. — The  police- 
man was  either  there  or  just  coming  at  that  moment.  I 
heard  of  the  true  bill  being  found  the  day  it  was  found. 
About  a  fortnight  before  the  following  sessions  the 
policeman  oallecL  and  some  one  with  him,  which  was  the 
only  intimation  I  had.  The  polioeman  came  to  tell  me 
I  should  have  to  giro  bail,  and  I  did.  I  was  not  at  any 
time  in  custody,  and  at  the  trial  we  were  acquitted. 

Be-examined : 

After  Alfred  Tweddle  had  ceased  to  occupy  the 
premises,  I  occupied  them  for  mv  business,  and  kept 
goods  in  them  by  Alfred  Tweddle^s  permission.  I  had 
goods  in  the  prendses  on  the  14th  July. 

Edward  Telford  examined : 

I  am  the  other  plaintiff  in  the  ease,  and  am  an 
auctioneer  and  oattle  salesman,  and  have  carried  on 
business  for  twelve  years  in  Carlisle.  In  Nov.  1869  I 
agreed  verbally  with  Alfred  Tweddle  to  take  the  pre* 
mises,  which  were  then  standing  empty,  aa  an  experi- 
ment to  hold  sales  in,  and  to  allow  him  £20  a  vear. 
Westray  has  used  the  upper  fioor  for  painting  large 
artidea  for  the  purpose  of  his  business,  with  my  per- 
mission, ever  since  the  agreement.  I  have  paid  the 
stipulated  rent  to  Alfred  Tweddle;  have  taken  hia 
receipts  for  it,  and  have  kept  the  key.  I  have  been  in 
court  daring  Westray'a  evidence,  and  have  heard  detailed 
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what  happened.  Snbstantiallj  that  aooonnt  is  correct* 
I  was  attempting  to  prevent  the  look  being  pnt  on  the  door. 
Q. — We  hear  that  von  endearonred  to  get  Lows  from  the 
iront  door,  and  that  he  wished  to  stay  there  and  you 
pushed  him  away ;  did  yon  ase  more  violenoe  than  was 
necessary  to  do  that?  A. — No.  Q. — Was  there  any 
tnmnlt,  or  a  number  of  people  collected  around  P  A, — 
Yes.  Q.— Did  they  take  part  in  the  row  P  ^.— No,  I 
pulled  him  from  the  door.  While  this  was  going  on 
there  were  persons  standing  round,  and  among  them  the 
chairman  of  the  watch  committee,  standing  there  most 
of  the  time  at  the  opposite  side  of  the  street,  '/he 
policeman  was  there  too  at  the  door,  but  took  no  part  in 
the  affair.  What  was  said  about  the  bill  of  indictment 
and  its  coming  on  at  the  sessions  was  quite  correct. 

This  witness  was  cross-examined  chiefly  as  to 
the  arrangement  between  him  and  Tweddle  under 
which  the  plaintiffs  had  possession  of  the  premises 
as  tenants. 

9.  The  record  of  the  procedings  at  the  Carlisle 
quarter  sessions  was  put  in ;  and  a  copy  thereof 
which  accompanies,  may  be  read  as  part  of  this 
case. 

10.  It  was  proved  that  the  plaintiffs  defended 
themselves  by  the  same  attorney,  whose  bill  of 
charges  for  their  defence  amounted  to  55Z, ;  and 
that  sum  was  agreed  upon  as  the  amount  of  the 
joint  expense  properly  incurred  by  him  in  defend- 
ing them  on  the  said  indictment. 

11.  Defendant's  counsel  submitted  to  the 
learned  judge  at  the  trial  that,  on  the  facts  proved 
the  plaintiffs  had  made  out  no  case  against  the 
defendant,  on  the  grounds  that  there  was  no  suffi- 
cient evidence  of  malice,  and  no  sufficient  evi- 
dence of  want  of  reasonable  and  probable  cause. 
He  also  contended  that  there  was  no  joint  cause  of 
action. 

12.  The  learned  judge  ruled  that  the  plaintiffs 
had  made  out  a  case ;  out  reserved  leave  to  the 
defendant  to  move  to  enter  the  verdict  for  him, 
and  on  the  terms  that  there  should  be  no  appeal 
from  the  Court  of  Exchequer  without  leave  of 
that  court ;  and  the  court  to  have  power  to  draw 
inferences  of  fact. 

13.  A  verdict  was  entered  accordingly  for  the 
plaintiffs  for  bid.,  subject  to  leave  to  move. 

14.  A  rule  was  afterwards  obtained  in  Easter 
Term  1872  to  set  aside  the  verdict  for  the  plain- 
tiffs and  to  enter  it  for  the  defendant,  pursuant  to 
leave,  on  the  grounds  that,  on  the  facts  proved, 
the  plaintiffs  made  out  no  joint  or  any  cause  of 
action;  and  that  on  such  facts  there  was  no 
evidence  of  malice,  and  no  evidence  of  want  of 
reasonable  and  probable  cause;  or  to  arrest  the 
judgment  on  the  ground  that  there  was  no  joint 
cause  of  action — the  court  to  be  at  liberty  to  draw 
inferences  of  fact ;  which  rule  was  subsequently, 
in  Trinity  Term  1872,  after  argument  on  both 
sides,  made  absolute  to  enter  the  verdict  for  the 
defendant,  and  leave  was  given  to  appeal. 

On  appeal,  the  question  for  the  opinion  of  the 
court  of  Exchequer  Chamber  is,  whether  the 
judgment  of  the  Court  of  Exchequer  in  making 
the  said  rule  absolute  is  right. 

Points  of  argument  for  the  plaintiffs  (appellants) : 
First,  that  there  was  sufficient  evidence  of  want  of 
reasonable  and  probable  cause  for  the  defendant's 
indicting  the  plaintiffs ;  secondly,  that  there  was 
evidence  of  the  defendant's  malice  in  indicting  the 
plaintiffs ;  thirdly,  that  the  plaintiffs  had  a  joint 
cause  of  action  against  the  defendant,  they  having 
incurred  a  joint  expense  in  defending  the  indict- 
ment by  the  same  attorney,  whose  bill  of  charges 
against  them  exceeded  55^. 


The  defendant's  points — First,  that  on  the  facts 
stated,  the  defendant  is  shown  to  have  been  the 
owner  of  the  legal  estate  in,  and  entitled  to,  the 
possession  of  the  premises  in  question ;  secondly, 
that  having  exercised  his  right  to  the  possession, 
of  such  premises,  the  plaintiffs  were  trespassers 
in  that  they  endeavoured  to  resist  the  defendant 
in  the  exercise  of  such  right  of  possession ;  thirdly, 
that  the  facts  stated  disclosed  a  riot  and  assault 
by  the  plaintiffs  and  others ;  fourthly  that  the 
facts  disclosed  no  joint  or  any  cause  of  action; 
fifthly,  that  the  plaintiffs  failed  to  show  a  want  of 
reasonable  and  probable  couse ;  sixthly,  that  the 
plaintiffs  failed  to  prove  malice ;  seventhly,  that  the 
judgment  of  the  Court  of  Exchequer  was  right, 
and  ought  to  be  affirmed. 

H&rachellt  Q.C.  (with  him  was  Holher,  Q.C., 
Solicitor  General),  for  the  plaintiffs  (appellants), 
contended  that  the  decision  of  the  court  below, 
in  making  absolute  the  defendant's  rule  to  enter  a 
verdict  for  the  defendant,  was  wrong,  and  should 
be  reversed.  The  defendant,  no  doubt,  had  the 
legal  estate  of  the  premises  in  him  as  the  mort- 
gagee in  fee  of  them,  but  he  had  no  right  to  take 
or  to  attempt  to  take  possession  of  them  in  the 
forcible  manner  in  which  he  was  doing  so  on  the 
morning  in  question,  the  plaintiffs  being  at  the 
time  in  actual  and  lawful  possession,  and  the 
whole  controversy  or  dispute  took  place  between 
him  and  the  plaintiffs  whilst  the  defendant  was 
so  attempting,  unlawfully,  to  take  possession. 
The  crime  of  "  forcible  entry  "  is  defined  or  de- 
scribed in  1  Russell  on  Crimes,  p.  421,  4th  edit., 
but  the  definition  does  not  throw  much  light 
on  the  facts  of  this  particular  case.  It  is  sub- 
mitted, on  the  part  of  the  plaintiffs,  that  the 
defendant's  getting  in  by  breaking  the  plaintiffs* 
lock  off  the  door  was  an  unlawful  act,  and  that 
the  plaintiffs,  finding  what  the  defendant  was 
doing,  were  justified  in  preventing  him  from 
accomplishing  his  entry  in  that  way;  and  that 
what  they  did,  in  so  preventing  him,  furnished  no 
ground  whatever  for  the  indictment  subsequently 
preferred  against  them  by  the  defendant.  [Kbat* 
DIG,  J. — Reverse  the  position  of  the  parties,  and 
suppose  that  the  plaintiffs  had  indicted  the  de- 
fendant for  a  forcible  entry  ?]  I  apprehend  that 
they  could  have  maintained  such  a  proceeding. 
[Blackburn,  J. — It  is  curious,  but  on  the  iaots  as 
here  stated  it  would  seem  that  the  plaintiffs  might 
have  indicted  the  defendant  for  a  forcible  entry, 
and  the  defendant  might  have  indicted  the 
plaintiffs  for  a  forcible  detainer.] 

G.  Btbesell,  Q.C.  (with  whom  were  Foard,  H.  A. 
HUls,  and  R.  Braunfeld),  for  the  defendant 
(respondent),  contra. — The  decision  of  the  Court 
of  Exchequer  was  right,  and  should  be  affirmed. 
The  defendant,  who  was  the  mortgagee  in  fee  of 
the  premises,  was  endeavouring  to  get  that  to 
which  he  had  a  valid  legal  right,  namely,  the  pos- 
session of  the  premises.  He  was  in  the  house  at 
the  time  the  plaintiffs  came  up,  and  it  is  sub- 
mitted that  there  was  then  a  complete  possession 
in  him.  [Blackbu&n,  J. — It  turns  mainly,  as  it 
seems  to  me,  on  the  one  fact  whether  or  not  the 
possession  of  Lows  was  complete  before  the  act  of 
the  plaintiffs  began.]  As  between  himself  and  the 
plaintiffs,  he  had  the  legal  right,  and  the  posses- 
sion, if  not  "  complete  "  possession.  [Blackbxjrx, 
J. — Is  it  so  clear  that  the  plaintiff  Telford  had  not 
possession?]  The  defendant,  it  is  not  contro- 
verted on  the  other   side,  was,  without   doabt 
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entitled  to  the  possession;  and  in  the  case  of 
Jones  T.  Chapman  and  othere,  in  error  on  a  bill  of 
exceptions  to  the  ruling  at  Nisi  Prius  of  Parke,  B. 
(2  £x.  803 ;  18  L.  J.  456,  Ex),  it  was  held  by  the 
court  of  error  that,  under  the  plea,  to  a  declara- 
tion in  trespass  quare  claustum  f regit,  t\iH,t  the  close 
was  not  at  the  time  when,  &c.,  the  plaintiffs'  close, 
the  defendant  may  show  a  lawful  right  to  the  pos- 
session, either  in  himself  or  some  other  under 
whose  authority  he  claims  to  have  acted.      In 
deliyering  his  judgment  in  that  case  (p.  821  of  2 
Ex.  and  p.  460  of  18  L.  J.)  Maule,  J.  says :  "  If 
there  are  two  persons  in  a  field,  each  assertmg  that 
the  field  is  his,  and  each  doing  some  act  in  the 
assertion  of  the  right  of  possession,  and  one  of 
them  is  actually  in  possession,  and  the  other  is 
not;  if  the  qaestion  is,  which  of  those  two  is  in 
actual  possession,  the  answer  is  that  the  person 
who  has  the  title  is  in  actual  possession,  and  the 
other  person  is  a  trespasser."    That  case  is  a  very 
strong  authority  in  favour  of  the  defendant  here. 
[Blackbubk,  J.  referred  to  Newton  and  wife  v. 
Harland  (1  Man.  &  Or.  442;  1  Sc.  N.  B.  474) 
where  it  was  held  that  a  landlord,  in  order  to 
regain  possession,  was  not  justified  in  using  force 
to  expel  a  tenant  who  remains  on  in  possession 
of  apartments  after  the  expiration  of  his  term. 
[Kea^tdig,   J. — Jones   v.    Chapman    was   a   civil 
action.     There   is    a   distinction    between    that 
and  an  indictment.    A  distinction  which  is  well 
taken  by   Parke,  B.,  in  Harvey  v.  Brydges  and 
othere  (14  M.  &  W.  437 ;  14  L.  J.,  N.  S.,  272,  Ex.), 
in  his  judgment  (at  p.  442  of  14  M.  &  W.),  where 
he  says,  alluding  to  the  case  of  Newton  and  wife  v. 
^ar2aiu2,  to  which  Blackburn,  J.,  has  just  referred; 
I*  If  it  were  necessary  to  decide  the  point  raised 
in  that  case,  I  should  have  no  difficulty  in  saying 
that  where  a  breach  of  the  peace  is  committed  by 
a  freeholder  who,  in  order  to  get  into  possession 
of  his  land,  assaults  a  person  wrongfully  holding 
the  possession  of  it  against  his  will,  although  the 
freeholder  may  be  responsible  to  the  public  in  the 
shape  of  an  indictment  for  a  forcible  entry,  he  is 
not  liable  to  the  other  party."    A&chibald,  J. — In 
Hawkins*  Pleas  of  the  Crown,  enumerating  what 
ihall  be  esteemed  a  **  forcible  entry,"  and  who 
•haU  be  deemed  to  have  committed  the  offence, 
it   is   said:   "So  also  shall  those  who,  having 
an  estate  inland  by  a  defeasible  title,  continue  with 
force  in  possession  thereof,  after  a  claim  made  by 
one  who  had  a  right  of  entry  thereto  "  (Book  1, 
c  64,  sect.  23).]     In  Addison  on  Torts  (p.  613  of 
the  4th  edit.)f  the  rule  as  to  reasonable  and  pro- 
bable cause  for  preferring  such  an  indictment  is 
well  and  lacidly  stated ;  and  it  is  there  shown  that 
"the  substantiating  the  charge  is  not  essential 
to  exonerate  the  accuser  from  liability  to  an  action, 
for  he  may  have  good  reason  to  make  the  charge 
>nd  yet  be  compelled  to  abandon  the  prosecution 
hy  the  death  or  absence  of  witnesses,  or  the  diffi- 
colty  of  producing  adequate  legal  proof.    The  law, 
therefore,  only  renders   him    responsible    where 
malice  is  combined  with  want  of  probable  cause  " 
(per  Tindal,  C.J.,  in    fVillans  v.  Taylor  (6  Bing. 
183,  at  p.  186 ;  3  M.  &  P.  350,  at  p.  359 ;  same  case 
•firmed  in  error  2  B.  &  Ad.  845 ;  1  L.  J.,  N.  S., 
17,  K  B.) ;  Turner  v.  Ambler  (10  Q.  B.  257 ;  16 
L  J.  158,  Q.  B.).    [Mbllob,  J.,  referred  to  1  Rues 
on  Grimes  (4th  edit.  p.  426),  showing  what  amount 
of  violence,  and  of  what  character,  is  necessary  to 
constitute  an  entry  a  forcible  one  in  a  criminal 
pttnt  of  view.]    If  the  defendant  went  to  the 


premises,  as  it  is  contended,  and  indeed  is  evident 
on  the  facts  of  the  case  that  he  did,  in  the  asser- 
tion of  his  legal  right,  and  in  furtherance  of  that 
assertion  he  got  possession,  then  he  was  justified 
in  treating  the  plaintiffs  as  trespassers  and  wrong- 
doers, and  the  onus  is  on  them  to  show  an  absence 
of  reasonable  and  probable  cause,  and  that  they 
have  not  shown.  With  respect  to  the  question  cf 
malice,  there  is  not  a  particle  of  evidence  of  the 
existence  of  any  beyond  the  mere  act  itself. 

HeracheU,  Q.  0.  in  reply. — If  there  was  evidence 
of  a  want  of  reasonable  and  probable  cause,  then 
the  jury  may  well  and  reasonably  infer  malice 
therefrom.  On  behalf  of  the  plaint ifis,  special 
stress  is  to  be  laid  on  this,  that  they,  on  arriving 
at  the  spot,  find  the  defendant  in  the  very  fact  of 
doing  an  unlawful  act,  and  therefore  they  inter- 
pose and  endeavour  to  prevent  its  being  done. 

Cur.  adv.  vuU. 

The  court  retired  for  a  short  time,  and  on  their 
return  the  following  judgments  were  delivered: — 

Blackbubn,  J. — In  this  case  we  have  all  come  to 
the  conclusion  that  the  decision  of  the  court  below 
is    not  correct,  and  that  it  must,  therefore,  be 
reversed.    We  consider  that  there  was  sufficient 
evidence  of  want  of  reasonable  and  probable  cause 
for  preferring  the  indictment,  and  also  sufficient 
evidence  of  malice  for  the  question  to  be  left  to  the 
jury.    Now  it  must  be  remembered  that  in  an 
action  for  preferring  an  indictment  without  rea* 
sonable  and  probable  cause,  what  is  to  be  con- 
sidered is,  whether  the  state  of  facts,  if  they  were 
brought    to  the  notice  and  knowledge    of   the 
party    preferring     the    indictment,    were     such 
as    to    give  him  reasonable   and  probable  cause 
to  suppose   that  an  indictment  could  be  legally 
supported.     Upon    that    point  it    has  been  de- 
cided by  a  long  series  of  cases  that  the    ques- 
tion, whether  or  not  there  is  reasonable  and  pro- 
bable cause,  is  a  matter  of  law  which  the  judge 
at  the  trial  has  to  decide,  subject  to  an  appeal  to 
the  Exchequer   Chamber.    The  indictmen  t  pre- 
ferred in  the -present  case  against  the  plaintiffs 
was  for  a  forcible  entry.    The  offence  consists  in 
taking  possession  of  land  whether  with  or  without 
legal  right  to  the  possession  of  it,  accompanied  by 
such  a  degree  of  violence  as  to  amount    to    a 
breach  of  the  peace,  and    so  to    be  an  offence 
against  the  public.     Where  a  person  is  in  pos- 
session, I  mean  really,  fairly,  and  reasonably,  in 
possession  of  premises,  he  is  not  as  a  rule  liable 
to  any  punishment  for  resisting  those  who  come 
to  turn  him  out.     If  the  right  of  possession  is 
disputed,  and  though  the  person  in  possession  may 
legally  speaking  be  ri^ht  or  wrong  in  his  claim 
to  the  possession,  yet  it  is  not  a  crime  in  him  to  re- 
sist a  trespasser  on  that  possession,  unless  in  doing 
so  he  uses  an  excess  and  undue  amount  of  force. 
The  statute  of  Henry  VI.  in  cases  where  there 
has  been  a  forcible  entry,  or  a  forcible  detention 
of  land,  provides  means  by  which  justices  of  the 
peace  may  award  restitution.    As  far  as  regards 
restitution  of  lands  forcibly  entered  on,  or  forcibly 
detained,  the  remedy  may  be  considered,  and  the 
decisions  in  most  of  the  cases  which  have  been 
cited  will  bear  me  out  in  the  statement,  in  the 
nature  of  a  civil  remedy.     There  is  no  reason 
whatever  why  ejectment  should  not  be  brought 
for  recovering  the  possession ;  but  when  a  person 
is  charged  with  a  crime,  we  have  to  see  whether 
there  was  under  the  circumstances  such  a  degree 
of  force  and  violence  used  as  to  constitute  the 
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crime  charged.    Bat  where  a  person  is  in  posses- 
sion of  a  house,  and  another  person  who  maj 
perhaps  have  a  legal  right  to  the  possession  of  it 
and  might  maintain  ejectment  for  it,  comes  to  tarn 
the  person  in  possession  out,  I  cannot  persnade 
myself  that  the  man  who  is  in  possession  commits 
a  crime  if  he  meets  force  with  force,  and  resists  the 
attempted  forcible  entry  of  the  other  person  with 
each  an  amount  of  force,  and  no  more,  as  is  sufficient 
to  enable  him  to  maintain  his  own  possession, 
and  to   prevent  the  other  person  from  getting 
in,  even  though  that  person  may  have  a  legal 
right    to   the  possession.      Now   the   facts    of 
the   present   case    appear   to    be    these:    The 
plaintiffs  were  in  possession  of  a  house — not  a 
dwelling-house — ^bnt  a  house  which  they  opened 
and  us^  as  a  warehouse  for  keeping  their  goods 
in,  locking  it  at  nifi:ht  and  leaving  it  till  the  next 
day  with  no  person  inside  it.  The  defendant  Lows, 
who  probably  had  a   right  to,  and  mi^ht  have 
brought  ejectment  to  recover,  the  possession  of  the 
house,  went,  accompanied  by  several  people — I  do 
not  say  that  he  knew  he  was  going  to  commit  a 
forcible  entry  at  the  moment,  but  that  he  rather 
wished  to  take  possession  of  the  property  by 
surprise,  when  nobody  was  in  the  house — but  he 
went  with  these  people  in  the  early  morning,  and 
having  forced  open  the  door  and  broken  off  the 
lock  which  the  plaintiffs  had  upon  it,  he  or  some 
of  the  people  he  had  with  him  were  in  the  act 
of  barricading  the  door   hj  putting  a  padlock 
upon   it,    when   the   plaintiffs,    who   haa   been 
informed  of  what,  was  goins  on,  came  up,  and 
with    a    certain   degree    and   amount  of   force 
interrupted  the  defendant's  proceedings  and  in- 
tercepted the  completion  of  his  act  of  taking 
possession.     Now  comes  the  question.  Is  that 
user  of  force  on  the  plaintiffs'  part  an  indictable 
offence?     I  by  no  means  wish  to  say  that  any 
amount  of  force  could  be  justified.  I  think  that  an 
excess  of  force  would  make  the  person  using  it 
liable  to  punishment,  but  if  the  plaintiffs  used  no 
more  force  than  appears  to  have  been  used  by 
them  on  the  present  occasion,  they  would  not  in 
my  opinion  be  indictable.     Whatever  was  done 
in  defending  the  supposed  right,  I  cannot  see 
myself  that  it   makes  any  difference  that    the 
defendant  Lows  was  almost  actually  in  the  house 
and  that  the  plaintiff  Telford  came  up  as  quickly 
as  he  possibly  could  come,  and  founa  the  defen- 
dant and  his  men  red  handed  as  it  were,  and 
attempted  at  once  to  take  possession,  and  pushed 
the    aefendant    and     his    men    out,    as    they 
attempted   to  push  him  out  as  he  was  trying 
to  come  in.     t  cannot   think   that  the  degree 
of    force   used   on    the    occasion   could    make 
it  an  indictable  offence  at  all.    Then  comes  the 
question,  was  there  reasonable  and  probable  cause 
for  the  present  defendant's  preferring  the  indict- 
ment against  the  plaintiffs.    He  was  aware  of  all 
the  circumstances,  and  I  think  he  was  ill  advised 
as  to  the  law.    No  doubt  he  thought  that  by  pre- 
ferring an  indictment  at  the  quarter  sessions  he 
might  get   restitution   quicker  than  if   he  had 
brought  an  action  of  ejectment.    But,  though  he 
was  ul  advised,  he  did  take  a  course  in  preferring 
an  indictment  for  a  forcible  entry  which  the  facts 
would  not  at  all  support.    There  was,  therefore,  a 
want  of  reasonable  and  ^obable  cause  for  pre- 
ferring the  indictment.    The  question  of  malice 
we  need  not  enter  into.    No  one  seems  to  have 
supposed  that  there  was  any  actual  active  wicked 


malice  on  the  defendant's  part,  but  the  mere  fact 
of  his  using .  a  bench  warrant  was  evidence  that 
could  not  be  withdrawn  from  the  jury  to  show  that 
he  was  proceeding  in  an  angry  mood,  and  not 
simply  to  get  justice ;  and  also  the  fact  of  the  want 
of  reasonable  and  probable  cause  was  some  evidence 
of  malice.  It  seems  to  me  that  the  decision  of  the 
learned  judge  at  the  trial,  when  he  ruled  that  the 
case  must  go  to  the  jury  was  right,  and  that  the 
decision  of  the  Court  of  Exchequer,  when  they 
held  there  was  no  evidenoe  of  want  of  reasonable 
and  probable  cause  was  wrong,  and,  therefore, 
that  the  judgment  below  should  be  reversed. 

Keating,  J. — ^I  am  of  the  same  opinion.  If  in 
this  case  the  facts  had  shown  that  the  defendant, 
having  the  right  which  he  unquestionabl  v  had  to 
the  possession,  had  taken  possession,  and  having 
taken  possession  that  the  plaintiffs  had  entered  on 
that  possession,  why  then  I  should  have  said  that 
there  would  have  been  reasonable  and  probable 
cause  for  indicting  the  plaintiffs  for  a  forcible 
entry.  That  brings  the  question  to  a  question  of 
fact — ^had  the  defendant  taken  possession  P  Now, 
it  seems  to  me  that,  in  order  to  constitute  posses- 
sion, it  must  be  a  complete  possession — a  ]>o&8es- 
sion  exclusive  of  the  possession  of  any  other 
person;  and  here  the  facts,  I  think,  show  that 
there  was  no  such  possession  taken.  All  that 
occurred  seems  to  have  occurred  at  one  and  the 
same  moment,  and  to  have  been  one  entire  act. 
The  transaction  was  this:  the  defendant  was 
endeavouring  to  take  possession  of  a  house,  which 
was  actually,  if  not  by  legal  risht,  in  the  posses- 
sion of  the  plaintins,  and  tne  plaintiffs^  were 
resisting  him.  That  seems  to  me  to  furnish  no 
foundation  for  an  indictment  for  a  forcible  entry 
against  the  plaintiffs,  who  were  merely  defending 
a  possession  which  they  had  had,  at  all  events,  for 
a  considerable  time.  I  think  that  the  jad^ment 
of  the  Court  of  Exchequer  was  wrong,  and  tnat  it 
ought  to  be  reversed. 

Lush,  J. — ^lam  entirely  of  the  same  opinion. 

Archibald,  J. — I  confess  that  I  have  not  been 
without  some  doubt  during  the  argument  as  to  the 
absence  of  reasonable  and  probable  cause;  but, 
upon  a  fuller  and  more  deliberate  consideration  of 
the  case,  I  have  come  to  the  same  conclusion  as 
the  rest  of  the  court,  and  I  think  that  the  judg- 
ment below  should  be  reversed. 

Mellok,  J. — I  remain  of  the  same  opinion  that  I 
held  and  expressed  at  the  trial. 

Judgment  below  reversed,{a) 

Attorneys  for  the  plaintiffs  (apps.)»  Phelps  and 
Sidgwick,  agents  for  D.  McAlpin,  Carlisle. 

Attorney  for  the  defendant,  O.  Mcuyor  Cooke^ 
gent  for  Andrew  and  Sons,  Carlisle. 
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THE  BOROUGH  OF  HACKNEY. 

Apra  16  <md  16, 1874. 

(Before  Gbove,  J.) 

Pcurliamentwry  election — Irregvlai'Uies  of  poUing 
— Booths  not  opened — InahUity  of  voters  to  voie 
—The  Ballot  Act  1872. 

It  was  proved  thai  in  one  district  of  the  horouglh 
containing  4838  voters  and  two  poUing  staiions^ 

(a)  The  defendant  will  oarry  the  case  on  appeal  from 
thia  deoiaion  to  the  House  of  Lords 


MAGISTEATES'  CASES. 


167 


Hacknet  Election  Petition. 


ike  staiionB  were  olosed  during  the  vjhole  day  of 
the  electian,  eo  that  none  of  ihe  4838  voters  could 
record  their  votes. 

R  was  further  proved  that  at  four  other  stations  in 
ihe  borough  for  a  certain  period  dwrvng  the  day 
of  eleciion  voters  were  prepared  to  record  theW 
votes,  hui  were  unable  to  do  so,  owing  to  the  poU' 
ing  stations  being  closed. 
Positive  evidence  was  given  that  upwards  of  5000 

voters  were  prevented  from  recording  their  votes. 
Held,  thcU  there  had  been  no  valid  election,  either  ai 
common  law  or  under  the  statute  (The  Ballot  Act 
1872, 36  ^  36  Vict.  c.  83). 

By  sect.  13  of  the  Ballot  Act,  it  is  enacted  that  "  No 
dection  shaU  be  declared  invalid  by  reason  of  a 
non-compliance  with  ihe  rules  contained  in  the 
first  schedtde  to  this  Act,  or  any  mistake  in  the 
UK  of  the  forms  in  the  second  sclkedule  to  thnsAct, 
if  it  appears  to  the  tribundi  having  cognizance  of 
the  question  thai  the  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  the 
body  of  this  Act,  and  thai  such  non-compUance 
or  mistaJee  did  nijt  ajfect  the  result  of  the  election,** 

Eeld,  that  two  of  the  principles  of  the  Ballot  Act 
being  that  the  voting  ai  an  election  should  be 
secret,  and  thai  all  voters  should  have  an  oppor- 
tunity of  recording  their  votes,  it  was  impossible 
to  inquire  how  the  voters  who  were  unable  to  vote 
wouli  have  voted,  and  consequently  thai  it  was 
impossible  to  say  posUively  that  the  irregularities 
complained  of  had  or  had  not  affected  the  restdt 
of  the  election;  but  the  conclusion  from  thefa^ 
was  that  the  irregularities  had  such  a  bearing  upon 
^result  as  to  affect  the  election  unthin  the  mean- 
ing of  the  Act. 

Sentble,  that  the  result  of  an  election  is  affected  if 
ihe  majority  of  the  successful  candidate  is  less 
than  it  would  have  been.     It  is  not  necessary  to 
satisfy  the  terms  of  the  Act  that  another  candidate 
would  hcwe  been  elected. 

Held  aleOj  that  an  election  is  not  conducted  in  ao- 
eordance  with  the  principles  laid  down  in  the 
BaHot  AH  if  arvy  considerable  proportion  of  a 
eonstitusney  are  prevented  from  recordina  their 
votes,  or  have  impediments  placed  in  thew  way 
calculated  to  prevent  them  from  voting. 

Irregularities  to  upset  an  election  must  be  substan- 
tud,  and  not  mere  informalities.  The  judge  must 
look  to  ihe  substance  of  the  case  to  see  whether  the 
informality  is  of  stuih  a  nature  cu  to  be  fairly  cal- 
culated in  a  rational  mind  to  produce  a  substantial 
effect  upon  the  election. 

The  petitioner  being  the  defeated  candidate,  no 
order  was  made  as  to  the  costs  of  the  petition,  the 
parties  being  left  to  any  remedies  which  they 
might  haae  for  the  miscarriage  of  the  election. 

This  was  a  petition  against  the  retnm  of  Messrs. 

Eeed  and  Holmes,  on  grounds  which  are  fdlly 

stated  in  the  judgment,  in  which  the  arguments  of 

tmmsel  are  also  discussed,  so  as  to  render  a  report 

<  { them  unnecessary. 

Patchett  was  counsel  for  the  petitioner,  the  de- 
i  Bated  candidate. 

Hon.  E,  C,  Leigh  and  0,  Bowen  were  counsel  for 
1  he  sitting  members  ;  and 

W,  T,  Barnard  for  Mr.  Child,  the  returning 
<ifficer. 

Grove,  J.— In  this  case  Mr.  "William  John  Gill, 
]rho  was  a  candidate  at  the  election  for  tihe 
'  borough  of  Hackney,  which  election  took  place 

<  m.  the  4th  Feb.,  has  petitioned  against  the  election 
•  i  Mr.  John  Holms  and  Mr.  Charles  Beed,  now 


Sir  Charles  Beed,  on  the  following  grounds: 
First  of  all  the  petition  sets  out  the  return  of  thi) 
returning  officer,  which  states  the  following  &cts  : 
''  That  on  the  receipt  of  the  writ,  I  gave  all  the 
notices  required  by  the  statute,  and  proceeded  to 
the  election  in  due  course,  according  to  law.  That 
three  candidates  having  been  nominated,  I  gave 
due  notice  of  taking  the  poll,  and  appointed 
nineteen  polling  places.    In  consequence  of  the 

Sartial  failure  of  the  person  who  contracted  to 
eliver  the  requisite  ballot  boxes,  paper,  stamps, 
and  other  materials,  no  noil  was  taken  at  two  of 
the   polling   places,   ana   in     some   others   the 
polling    was     somewhat    delayed.      Subject    to 
these  facts,  I  hereby  certify  that  the  members 
elected  for  the  borough  of  Hackn^  are  John 
Holms  and  Charles  Beed,  Esqrs."    The  petition 
further  states  that  no  poll  was  in  fact  taken  at 
divers  polling  places  in  tne  said  borough.    That  at 
divers  other  polling  places  the  pollmg  did  not 
commence  at  eight  o  clock  in  the  forenoon  and 
continue  and  keep  open  during  the  day,  and  that 
by  reason  of  the  matters  aforesaid  many  voters  of 
the  borough  were  prevented  from  voting  at  the 
election,  by  reason  of  which  premises  the  petition 
alleges  the  said  election  was  and  is  void.    It  has 
been  proved  before  me,  and  is  not  in  any  way 
contravened,  that  at  two  of  the  polling  stations, 
namely,  those  which  have  been  called  Homerton 
and  Percy-road,  which  were  stations  within  two 
polling  places,  and  also  in  two  polling  districts,  in 
which  two  districts  there  were  respectively  1127 
voters  and  3711  voters,  making  a  total  of  4838 
voters,  during  the  whole  of  the  day  of  the  4th 
Feb.  there  was  no  possibility  of  any  voter  polling 
at  either  of  those  stations.     Whether  the  &ult 
were  that  of  ihe  returning  officer,  of  the  pre- 
siding officer,  or  of  any  other  persons,  certain  it  is, 
as  far  as  the  evidence  goes,  and  that  uncontro- 
verted,    that  at  those  two    polling  stations   no 
one  voter  could  on  that  day  have  recorded  his 
vote,  for,  after  a  certain  time,  somewhere  between 
nine  and  ten  o'clock,  I  think,  at  both  places  (the 
exact  time  is  not  material)  the  places  were  closed 
up,  the  door  was  shut,  a  chain  put  across  the  door 
at  one  of  the  places,  and  virtually  and  in  reality 
the  two  stations  were  closed  for  the  day,  so  that 
not  one  of  those  4838  voters  could  have  voted. 
It  is  further  proved  that  at  four  other  stations 
an  opportunity  of  recording  their  votes  was  not 
given  to  the  electors,  for,  speaking  generally  (I 
need  not  go  into  detail)  it  appears  upon  the  evi- 
dence that  for  certainly  more  than  an  hour  at  each 
place,  or  at  any  rate  for  a  considei:able  time  at  each 
place,  voters  were  ready  and  prepared  and  anxious 
to  give  their  votes — that  at  all  events  at  some  of 
those  places  voters  went  away  unable  to  give  their 
votes,  and  that  therefore  a  considerable  number  (it 
is  impossible  to  say  what  number)  had  no  reason- 
able opportunity  given  to  them  of  voting  on  this 
occasion.     It  is  utterly  impossible  for  any  per- 
son to  guess  what  number  of  voters  were  pre- 
vented from  voting  on  this  occasion,  because  in 
order  to  ascertain  that,  it  would  be  necessary  to 
know  the  business  time,  the  occupations,  and  the 
necessities  of  each  voter.    It  would  be  necessary 
also    to  know  what    information  was  given  by 
voters  who  found  that  they  could  not  vote,  or  by 
other  persons  to  voters  who  might  be  anxious  to 
vote,  and  in  consequence  of  wnich  information, 
and  in  reliance  upon  which  information,  persons 
who  might' otherwise  have  voted  did  not  go  and 
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tender  their  votes.    I  think  it  is  not  unreasonable 
to  suppose  that  a  lar^e  number  of  voters  actually 
went  away  without  oeing  able  to  vote.     One  of 
the  witnesses  said  that  from  one  station  in  his 
judp;n)ent,  200, 1  think,  went  away  without  being 
able  to   vote;   and   further,  it  is  not   unreason- 
able to  suppose  that  in  consequence  of  information 
received  from  them  a   great  many    others  who 
would  have  gone  and  tendered  their  votes  did  not 
tender  their  votes.    We  therefore  have  it  in  evi- 
dence uncontroverted  that  nearly  5000  people  were 
utterly  unable  to  vote,  and  that  a  large  number  of 
other   people  were  either  prevented,  or   might 
reasonably  have    supposed  that  they   were    pre- 
vented from  voting,  and  the  question  is  whether, 
under  those  circumstances,  this  was  really  an  elec- 
tion for  the  Borough  of  Hackney.    The  learned 
counsel  for  the  sitting  members,  Mr.  Buwen,  who 
has,  I  think  I  may  fairly  say,  said  everything 
which  could  possibly  be  urged  in  support  of  the 
election,   and    who    certainly   has    presented    a 
most    ingenious  and    able   argument    upon  the 
words  of  the   statute,  still   is   bound   to    admit 
that,   if   quoting    his    words    (not    that   I    seek 
to    take    advantage    of  his    words  at   all  or    of 
any  admission,  but  his  admission  is  that  which  in 
my  judgment  he  is  bound  by  law  to  admit)  the 
irregularity  was  so  great  as  to  prevent  the  election 
being  a  real  election,  it  would  avoid  it  even  at 
common  law.    I  certainly  should  not  here  take 
advantage  of  any  admission  of  counsel  upon  which 
to  found  my  judgment ;  but  I  am  perfectly  certain, 
BO  far  as  my  judgment  goes,  that  an  election  which 
is  conducted  in  such  a  way,  and  which,  whether 
by  accident  or  by  design,  does  not  afford  to  a  very 
large  mass  of    the    electors    an    opportunity  of 
voting,  cannot  be  a  true  election  of  members  ;  and, 
therefore,   for  the  moment,  leaving  the  statute 
out  of  the  question,  it  appears  to  me  that  there 
was  no  real  election  here  which  was  in  any  sense 
a  fair  representation  of  the  views  of  the  electors 
of  the  Borough  of  Hackney.    Then  does  the  Ballot 
Act  in  any  way  alter  it  ?    The  section  of  the  Ballot 
Act  upon  which  the  learned  counsel  relied  was  the 
13th  section,  which  is  this  :  **  No  election  shall  be 
declared  invalid   by  reason  of  a  non-compliance 
with  the  rules  contained  in  the  first  schedule  to 
this  Act,  or  any  mistake  in  the  use  of  the  forms 
iu  the  second  schedule  to  this  Act,  if  it  appears 
to  the  tribunal  having  cognisance  of  the  question 
that  the  election  was    conducted  in.  accordance 
with  the  principles  laid  down  in  the  body  of  this 
Act,  and    that  such  non-compliance  or  mistake 
did  not  affect  the  result  of  tne  election."    The 
learned  counsel  for  the  sitting  members  contends 
that  those  two  conditions  must  both  be  fulfilled, 
and  that  the  election  judge  or  the  tribunal  having 
cognisance  of  the  question,  must  be  satisfied  that 
the  mistake  did  not  affect  the  result  of  the  election 
in  this  sense,  that  he  must  be  satisfied  that  bu 
for  such  mistake  another  candidate  would  have 
been  elected.    I  have  turned  the  matter  over  in 
my  mind   in  every  conceivable  way,  or  at  least 
in  every  way  conceivable   to   me,    and    I    can- 
not   see,    assuming    that    argument    to    express 
the    meaning    of    the    statute,     how    the    tri- 
bunal   can   by    possibility    say    what  would    or 
might  have  taken  place  under  different  circum- 
stances.   It  seems  to  me  a  problem  which  the 
human  mind  has  not  yet  been  able,  and  possibly 
never  may  be  able,  to  resolve,  namely,  if  things 
had  been  different  at  a  certain  period,  what  would 


have  been  the  result  of  the  concatenation  of  events 
upon  that  supposed  change  of  circumstances  ? 
I  am  unable  at  all  events  to  express  an  opinion 
upon  what  would  have  been  the  result  viewed  in 
that  sense,  as  to  who  would  have  been  elected 

Erovided  certain  matters  had  been  complied  with 
ere  which  were  not  complied  with.    It  is  con- 
tended that  I  might  hear  evidence  on  both  sides  aa 
to  how  an  elector  thought  now  he  would  have 
voted  at  such  an  election.    That  might  possibly 
induce  a  person  not  sitting  judicially  to  form  some 
sort  of  vague  guess,  but  that  would  be  far  short 
of  evidence  which  ought  to  satisfy  the  mind  of  a 
judge  of  what  any  individual  who  might  express 
that  opinion  would  really  do  under  what  might 
have  been  entirely  changed  circumstances.     All 
that  an  individual  would  now  say  is,  From  what 
I  now  think  I  am  of  opinion  that  on  the  4th  Feb. 
last  I  should  have  voted  for  Mr.  Beed,  or  for  Mr. 
Holms,  or  for  Mr.  Gill,  as  the  case  might  be. 
But  the  Ballot  Act,  if  I  understand  it  at  all,  and 
if    there  be  anything    that    can  be  called    the 
principle  of  an  Act   (a  most  difficult  thing  no 
doubt  to  decide),  one  of   the  principles  of  the 
Ballot  Act  is  that  the  voting  shall  be  secret,  and 
therefore  whatever  opinion    a   voter   may  have 
expressed,  whatever  promise  he  may  have  made, 
whatever  speech  he  may  have  made  in  public,  the 
Ballot  Act  gives  him  an  opportunity,  if  he  is  an 
honest  man,  to    change   his  mind   at    the  last 
moment,  and  I  am  afraid  I  must  say  it  gives  him 
an  opportunity,  if  he  be  a  dishonest  man,  to  vote 
at  the  last  moment  against  that  which  he  has  pro- 
fessed to  be  his  bdief.      Such  are  the  powers 
given  by  this  Act,  and  not  only  given,  but  to  a 
great  extent  enforced  by  it.     V  oters  are  not  to 
be  compelled  to  disclose  how  they  voted,  and  even 
the  Election  Judge  himself,  if  I  read  the  section 
rightly,  cannot   ascertain    how   a    person  voted 
except  upon  a  scrutiny  where  the  vote  has  been 
declared  invalid,  and  where  it  is   necessary  to 
ascertain  off  which  side  the  vote  is  to  be  struck. 
I  may  be  wrong  in  my  reading  of  that  section,  but 
at  all  events  I  can  safely  go  this  length,  that  that 
and  the  other  sections,  show  that  careful  provision 
is  made  by  the  Act  against  the  divulging  of  the 
vote  of  an  individual.    Notwitstanding  that  I  am 
asked  here,  assuming  the  construction  for  which 
the  learned  counsel  contends  to  be  correct,  to  ascer- 
tain how  either  those  41,000  electors  of  the  Borough 
of  Hackney,  or  any  number  of  them  (a  number 
which  it  is  utterly  impossible  to  find  out)  might 
have  wished  to  vote,  and  whether  they  might 
therefore  by  their  votes  have  carried  the  election. 
I  am  to  find  out  either  how  the  majority  of  the 
41,000  would  have  voted,  or  who  would  have  been 
the  persons  who  would  have  voted,  or  who  would 
have  been  the  persons  whose  business  did  not 
prevent  them,  or  would  not  have  prevented  them, 
from  voting,  and  what  would  have  been  the  ma- 
jority of  that  possible  contingent  of  the  41,000, 
6000,  or  7000,  or  10,000,  or  whatever  the  number 
might  be,  who  might  have  voted  upon  that  occa- 
sion.   It  seems  to  me  that  such  an  mquiry  would 
not  only  be  entirely  contrary  to  the  spirit  of  the 
Act,  but  it  would  be  a  simple  impossibility— it 
would  be  at  best  a  guess  of  the  vaguest  possible 
description.    I  should  therefore  say  that  even  if 
the  wording  of  the  Act,  taking  it  literally  and 
grammatically,  required  me  to  put  such  a  con- 
struction upon  it,  it  would  lead  to  such  a  manifest 
absurdity  (using  now  the  judicial  term  which  has 
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been  generally  used  with  reference  to  the  con- 
stmction  of  statutes)  that  unless  I  were  in  some 
way  imperatively  obliged,  and  unless  the  Act 
ooald  by  no  possibility  admit  of  any  other  con- 
strnction,  I  should  not  put  a  construction  which 
reallj  reduced  the  matter  to  a  practical  impos- 
abihty.  But  it  does  not  appear  to  me  that 
ihe  section  of  the  statute  does  require  that  con- 
sbnction.  Such  a  construction  would  practi- 
cally render  it  necessary  that  in  the  case  of 
any  miscarriage  at  an  election,  however  great 
the  miscarriage  might  be,  if  only  a  small  number 
of  people  had  voted,  and  all  the  rest  of  the 
borough  had  been  entirely  unable  to  vote  in 
eonseauence  of  there  not  being  machinery  at 
any,  or  at  any  but  one  of  the  polling  bootns,  I 
Bhoold  have  inquired  as  to  how  the  election 
woold  have  gone.  As  I  ventured  to  drop  in 
the  oourse  of  the  argument,  where  a  miscarriage 
of  this  sort  took  place  it  would  be  virtually  placing 
the  election,  not  in  the  hands  of  the  constituency, 
bat  in  the  hands  of  the  Election  Judge,  who  is  not 
to  exercise  a  judgment  as  to  who  is  to  be  the 
member,  but  who  has  only  to  see  whether  the 
election  has  been  properly  conducted  according  to 
law.  Let  us  see  whether  the  statute  does  not  fairly 
and  reasonably  admit  of  a  different  construction. 
The  words  are,  "  no  election  shall  be  declared  in- 
valid by  reason  of  a  non-compliance  with  the  roles 
eontained  in  the  first  schedule  to  this  Act,  or  any 
mistake  in  the  use  of  the  forms  in  the  second 
schedule  to  this  Act,  if  it  appears  to  the  tribunal 
having  cognizance  of  the  question  that  the  election 
was  conducted  in  accordance  with  the  principles 
laid  down  in  the  body  of  this  Act."  Now,  no  doabt 
nothing  can  be  more  difficult  than  for  a  judge,  or 
for  a  metaphysician,  or  for  anybody,  to  say  what  are 
the  principles  of  a  statute  comprehending,  together 
with  the  schedules,  I  think  upwards  of  100  clauses, 
the  Act  itself  containing  33  sections.  I  am  some- 
how or  other  I  suppose  oy  this  section  required  to 
form  an  opinion  of  what  is  the  principle,  or  what 
STB  the  principles  of  the  Act,  for  doubtless  there 
are  more  than  one.  One  principle  of  the  Act  as  I 
have  said,  doubtless  is  that  the  votiujg  should  be 
aecret.  When  I  look  at  the  provisions  &r  districts, 
for  polling  places,  and  for  polling  stations, 
my  unpression  is  that  another  principle  of  the 
Act  wmch,  indeed,  must  be  a  principle  of  all  Acts 
for  the  Bepresentation  of  the  People,  is  that  iftie 
electors  should  have  a  fair  opportunity  of  record- 
ing their  Totes.  If  that  be  not  the  principle  of 
the  Act,  one  can  hardly  understand  the  Act  being 
smtable  for  the  purpose  of  recording  the  votes  of 
those  upon  whom  the  Legislature  has  thought  fit 
tooonfer  the  franchise.  Then  is  it  in  accordance 
with  the  principles  of  the  Act  that  a  large  portion, 
amounting  to  several  thousands  of  the  electors, 
should  be  absolutely  deprived  of  the  power  of 
voting,  and  that  a  large  and  indefinite  number, 
which  we  cannot  ascertain,  should  also  have  im- 
pediments presented  to*  their  voting,  which  may 
have,  and  doubtless  did,  prevent  a  very  consider- 
able number  of  them  from  voting?  at  allr  It  seems 
to  me  that  such  a  matter  is  not  in  accordance  with 
the  principle  of  this  Act.  Among  the  principles 
of  toe  Act  is  one  that  there  should  be  districts 
arranged  for  the  convenience  of  the  electors  at 
which  they  might  have  on  the  polling  day  suitable 
machinery  for  giving  their  votes  to  the  candidates 
to  whom  they  chose  at  the  last  moment  to  give 
their  votes,  and  when  as  the  Legislature  has  now 
Mao.  Cas.— Vol.  IX. 


done  (although  not  by  this  Act),  the  time  for 
polling  has  been  reduced  to  one  day  instead  of  the 
lengthened  period  formerly  allowed,  with  frequently 
the  extreme  inconvenience  and  collateral  disad- 
vantages of  a  long  continued  election,  which  I 
need  not  go  into,  it  is  more  important  that  there 
should  be  means  taken  f  airi^  to  give  to  the  electors 
an  opportunity  of  voting  with  as  little  trouble  as 
possible.  When  elections  lasted  a -fortnight  many 
matters  could  be  remedied.  If  people  did  not 
vote  one  day  they  might  reasonably  vote  upon 
another ;  but  when  it  is  crowded  into  one  day,  no 
doubt  greatly  to  the  advantage  in  other  respects 
of  the  voting  community,  it  is  still  more  important 
that  there  should  be  proper  opportunities  for  the 
voters  to  record  their  votes  without  unnecessary 
trouble.  Can  I  say  that  it  is  in  accordU 
ance  with  the  principles  of  this  Act  that  such 
a  vast  number  of  voters  should  in  some  cases 
be  absolutely  unable,  and  that  others  in  all  pro- 
bability, coDsidering  their  business  avocations  and 
other  matters,  should  be  practically  rendered  un- 
able to  tendep  their  votes  P  It  therefore  rests  ap- 
parently upon  me  to  say,  and  I  therefore  say,  that 
this  election  was  not  conducted  in  accordance  with 
the  principles  laid  down  in  the  body  of  the  Act, 
The  Act  further  says  that  the  election  is  not  to  be 
declared  invalid  if  it  appears  to  the  tribunal  that 
the  non-compliance  or  mistake  did  not  affect  the 
result  of  the  election.  I  am  by  no  means  satisfied 
that  in  this  case  the  non-compliance  or  mistake 
did  not  affect  the  result ;  but  in  saying  that  I  am 
very  strongly  inclined  to  think  that  the  expression 
**  the  result  of  the  election,"  does  not  in  this  Act 
necessarily  mean  the  result  as  to  another  candi- 
date having  been  elected  at  the  poll.  The  result 
may  be  of  various  kinds.  The  result  of  the  elec- 
tion would  in  my  judgment  be  affected,  if,  instead 
of  a  majority  of  500,  there  was  a  majority  of  only  10 
or  even  of  100.  Upon  a  scrutiny  the  matter  might, 
be  very  different.  Other  causes  which  I  will  not 
surmise  miffht  produce  a  ver^  considerable  change 
of  relation  between  the  parties,  and  might  have  a 
very  important  effect  upon  the  ultimate,  if  not 
upon  the  then  present  representation  in  Parlia- 
ment, that  effect  depending  upon  the  magnitude  of 
the  majority.  It  will  be  observed  that  the  words 
here  are  not  "  if  such  non-compliance  or  mistake 
did  not  alter  the  result  of  the  election,"  but  **  did 
not  affect  the  result  of  the  election."  Does  not  the 
word  "  affect "  mean  substantially  **  bear  upon  the 
result  ?  "  Fairly  and  substantially  viewed  by  the 
tribunal  having  cognizance  of  law  and  of  fact,  was 
it  fairly  and  reasonably  calculated  to  affect  that 
election  P  In  my  jud^ent  it  was.  I  myself  can- 
not say,  nor  so  far  as  1  am  aware  can  any  human 
beinff  say  as  I  have  already,  in  fact,  remarked, 
whether  it  altered  or  would  have  altered  the 
result  of  the  election,  if,  instead  of  the 
number  who  were  polled  on  this  occasion, 
the  whole  41,000  had  been  polled.  I  see  no 
reasonable  possibility  of  fairly  pronouncing  an 
opinion  upon  that  point ;  and  therefore  if  I  were 
required  to  construe  the  statute  in  that  way,  which 
I  do  not  feel  by  anv  means  obliged  to  do,  I  should 
say  that  it  reeJly  aemanded  an  impossibility,  that 
it  demanded  of  me  to  know  what  no  human  being 
could  really  know,  thai  is  to  say,  to  know  what  would 
be  the  course  of  events  under  changed  conditions 
and  altered  circumstances.  It  seems  to  me  that  I  am 
here  giving  a  fair  rational  construction  to  the  Act, 
the  leading  words  being,  "If  it  appears  to  the 
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tribnnal  that  the  election  was  conducted  in  ac- 
cordance with  the  principles  laid  down  in  the  body 
of  the  Act  '*  (as  I  am  of  opinion  that  it  was  not), 
and  secondly,  that  it  did  not  "  affect  the  result  of 
the  election.      I  cannot  say  that  I  am  at  all  satis- 
fied that  it  did  not  affect  the  result  of  the  election, 
and  in  one  sense  I  may  say  that  I  feel  a  strong 
opinion  that  it  did,  more  or  less  in  a  substantial 
degree  affect  the  election,  so  that  the  result  might 
have  been  changed  had  the  whole  of  the  electors 
been  able  to  TOte.    I  may  add  that  not  only  does 
this  appear  to  me  to  consist  with  the  grammatical 
construction  of  the  statute,  not  only  does  it  appear 
to  avoid  the  manifest  absurdity  which  would  arise 
(using  the  word  "  absurdity  "  now  in  the  legal 
sense  of  the  term,  and  in  the  way  in  which  it  is 
generally  used  in  reference  to  statutes,  as  implying 
a  practical  impossibility  or  something  which  could 
not  be  rationally  managed)  not  only  does  it  so 
affect  the  matter,  but  if  I  look  to  the  whole  para- 
graph and  to  the  sense  of  it  as  a  whole,  it  seems  to 
me  that  the  object  of  the  Legislature  in  this  pro- 
vision is  to  say  this:    An  election  is  not  to  be 
upset  for  an  informality  or  for  a  triviality.    It  is 
not  to  be  upset  because  the  clock  at  one  of  the 
polling  booths  was  five  minutes  too  late,  or  because 
some  of  the  voting  papers  were  not  delivered  in  a 
proper  manner,  or  were  not  marked  in  a  proper 
way.      The  objection  must  be  something   sub- 
stantial,   something   calculated    really   to    affect 
the  rosult  of  the  election.    I  think  that  is  a  way 
of  viewing  it  which  is  consistent  with  the  terms  of 
the  section.      So  far  as  it  appears  to  me  the 
rational  and  fair  meaning  of  the  section  is  to 
prevent  an  election  from  oecoming  void  by  tri- 
fling objections  on  the  ground  of  informality ;  but 
the  judge  is  to  look  to  the  substance  of  tne  case 
and  to  see  whether  the  informality  is  of  such  a 
nature  as  to  be  fairly  calculated  in  a  rational  mind 
to  produce  a  substantial  effect  upon  the  election. 
That  being   mj  construction   of  the  section,  I 
cannot  say  considering  the  very  large  number  of 
electors  who  have  been  disabled  from  voting  upon 
the  present  occasion,  that  under  those  circum- 
stances it  has  been  an  election  which  mav  be  fairly 
taken  to  represent  the  voices  of  the  electors  of 
Hackney ;  and  therefore,  although  no  doubt  it  is 
a  matter  which  one  cannot  view  without  some 
regret,  that  innocent  parties  who  have  expended 
time,  trouble,  and  money  in  this  election  should 
have  been  put  to  all  this  inconvenience,  and  that 
the  election  should  now  turn  out  to  be  a  nullity, 
still  I  cannot  look  to  the  consequences.      I  am 
here  to  the  best  of  my  judgment  to  pronounce  the 
law,  and  in  my  judgment  the  law  fairly  applied 
botlx  at  common  law  and  according  to  this  statute 
is,  that   the  late   election   for   the    Borough  of 
"Hacknej  is  void.    I  should  wish  to  advert  to 
the    pomt   raised  by   Mr.   Fatchett    as   to    the 
rules  contained    in   the   first  schedule   to   this 
Act.    My  impression  is  that  the  evidence  in  this 
case   certainly  does    fit   the  expression   in   the 
statute,  "non-compliance  with  the  rules  in  the 
first  schedule  to  the  Act."    At  the  same  time  I 
think  that  the  words  used  in  the  section,  "  non- 
compliance with  the  rules"  or  "any  mistake" 
rather  mean  what  I  have  already  alluded  to,  that 
is  to  say,  something  in  the  nature  of  mere  infor- 
malities or  mere  non-compliance  with  the  rules. 
It  is  unnecessary  to  my  decision,  and  I  am  far 
from  saying  that  it  is  not    open  to  argument 
whether  the  entire  absence  of  accommodation  for 


voters  of  whole  districts  was  intended    by  the 
Legislature  when  they  used  the  expression  *'  non- 
compliance with  the  rules."    I  think  that  the  mis- 
takes here  committed  do  fall  within  the  terms  ol 
the  13th  section,  but  I  am  inclined  to  think  that 
the  object  of  the  13th  section  was  to  guard  against 
mere  informalities  or  irregularities  as  to  the  rules, 
and  not  to  apply  of  course  to  that  which  would 
amount  to  a  substantial  disfranchisement  of  whole 
districts  of  the  borough.    But  it  is  not  necessary 
that  I  should  pronounce  an  opinion  as  to  whether 
that  is  included  or  not,  because,  as  I  have  said 
already,  I  am  of  opinion  that  whichever  way  it 
is,  whether  it  applies  to  non-compliance  with  the 
rules  or  not,  it  is  clear,  in  my  judgment,  that  if  it  is  to 
apply,  and  apply  exclusively  to  the  rules  contained  in 
the  first  schedule,  this  is  not  such  a  non-complianoe 
as  still  leaves  the  election  conducted  in  accordance 
with  the  principles  of  the  Act,  or  leaves  it  in  such 
a  state  that  it  would  appear  to  me  that  its  result 
was  not  affected  by  the  non-compliance.    There- 
fore quacfwaque  via  that  particular   argument  is 
not  necessary  to  the  judgment  which  1  am  now 
pronouncing.    For  my  own  part,  I  should  certainly 
have  preferred  (not  from  any  chance  of  there  being 
any  cnange  in  my  mind,  because  I  feel  quite  clear 
and  decided  upon  the  subject)  to  have  prepared  a 
more  elaborate  judgment ;  but  my  judical  engage- 
ments are  such  that  that  must  have  been  poet- 
poned  for  a  considerable  time,  and  I  think,  tnere- 
fore,  that  it  would  not  have  been  fair,  as  my  mind 
was  Quite  made  up,  to  have  kept  the  parties  waiting 
merely  in  order  toat  I  should  pronounce  probably 
more  accurately  and  with  greater  care  views  upon 
which    there   would    have   been    no   chance    of 
my    mind    undergoing    any    change.       There- 
fore  upon  the    main  point,    I   pronounce    that 
the   election    for  the  Borough  of   Hackney  on 
the  4th  Feb.  was  null  and  void,  and  I  shall  report 
to  the  Speaker  of  the  House  of  Commons  to  that 
effect.    There  remains  now  only  one  other  point 
for  me  to  allude  to,  and  that  is  the  question  of  costs. 
I  should  have  had  no  dij£culty  on  that  matter  in 
this  case  provided  that  there  had  been  only  the 
petitioner  and  the  sitting  members,  for  I  think 
that  both  petitioner  and  sitting  members  are  so 
perfectlv  exempt  from  blame  in  the  matter,  that 
although  they  must  incur  expenses  with  reference 
to  this  petition,  which  it  may  be  their  lot  to  bear, 
still  of  all  cases  that  I  have  read  or  seen,  this  is 
certainlv  a  case  in  which  neither  of  those  parties 
should  be  called  upon  to  pay  the  costs  of  the 
other.    But  then  a  third  question  intervenes,  and 
that  is,  by  whose  fault  has  this  been  occasioned  P 
If  I  had  clearly  seen  my  way  to  a  jurisdiction  in 
this  matter,  I  might  have  pronoun(>9d  an  opinion 
upon  that  question,  but  having  since  the  adjonrn- 
ment  considered  the  words  of  the  statute  I  am 
by  no  means  dear  that  I  have  such  a  jurisdiction 
as  would  bear  upon  that  particular  matter,  and 
moreover  I  am  by  no  means  sure  that  if  I  had 
such  a  jurisdiction,   and   exercised   that  juris- 
diction,   I   might   not    perhaps   wrong   one   or 
other   of  the   parties  by  injuring    any   remedy 
to  which   they  might   conceive   that   they   are 
entitled.    In  saying  this  I  must  not  be  taken 
as  expressing  an   opinion  as  to  whether  they 
have   a    remedy,     or   whether   thejr    ought    to 
have  one ;  but  upon  the  whole,  I  think,  it  is  the 
best  decision  that  I  can  come  to  with  regard  to 
costs  in  this  matter.   I  will  not  venture  to  express 
any  opinion  upon  the  relative  responsibility  of  the 
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retoming  offioer,  or  upon  what  hiB  liability  is, 
because  I  should  not  do  that  unless  I  were  going 
to  give  a  judgment  upon  it.  It  seems  to  me 
better  to  leave  that  without  expressing  an  opinion, 
fori  think  it  is  always  desirable  for  a  judge  to 
do  as  little  as  he  well  can  in  the  way  of  expressing 
extra-judicial  opinions.  The  parties  so  far  as  they 
have  remedies,  will  have  their  respective  reme- 
dies, and,  therefore,  I  think  that  the  best  thing 
I  can  do  in  l^us  matter,  is  to  make  no  order  as 
to  costs.  

Friday,  April  24, 1874. 
THE  BOROUGH  OF  WINDSOR. 

HeKBE&T   and  AN0THE&  V,  GaEDINER. 

Ajgmcy — Aciing  on  committee — Evidence — Oharit- 
able  gifts  by  intending  candidate — Nursing  the 
constituency — Inferences  as  to  effect  upon  election 
— Eviction  of  tenomts  hy  landlord  Jor  having 
voted  against  him — Effect  upon  subsequent  eleC' 
tion — Undue  influence. 

To  constitute  an  cogent  whose  a^ts  will  affect  tlie 
candidcUe,  it  is  not  sufficient  that  the  alleged  agent 
toas  on  the  committee  of  the  candidate ;  and  where 
he  does  acts  inconsistent  with  the  intentions  and 
determincUion  expressed  by  the  candidate  in  com^ 
nwnieations  with  the  electors,  the  inference  is  that 
the  cuts  were  not  a/uthorised  by  the  candidate,  and 
he  Uierefore  is  not  responsible  for  them,, 

A  candidate  is  not  bound  to  refrain  from  doing  a 
particular  thing  from  a  legitimcUe  motive  because 
he  may  be  also  aciuaJted  by  a  motive  which,  if  it 
stood  alone,  would  be  illegitimaie. 

Where,  therefore,  a  candidate,  on  the  occasion  of  a 
f*  od  which  affected  a  number  of  poor  cottagers, 
gave  coals  and  food  to  voters  and  non-voters 
among  ihsm^  although  he  declined  to  soAf  at 
ike  hearing  of  a  petition  against  him,  that 
when  he  made  the  gifts  he  had  not  in  view  the 
decHonfor  the  borough : 

Held,  thai  such  practices  were  not  corrupt. 

A  candidate  evicted  tenants  for  having  voted  against 
him  at  one  election : 

EM,  not  to  amount  to  undue  infiv.ence  so  as  to 
afect  a  subsequent  election. 

Secus,  if  a  threat  to  evict  made  at  one  election  were 
alive,  so  as  to  be  likely  to  operate  at  the  tims  of  a 
subsequent  election. 

If  it  ca/n  be  shown  (hat  a  voter  voted  under  the  influr 
enee  of  a  threat,  it  matters  not  when  such  threat 
was  made. 

Teeb  was  a  petition  against  the  return  of  Mr. 

Gardiner,  member   for  Windsor,  the  allegations 

being  bribery,  treating,  and  undue  influence,  tried 

befoce  Bramwell,  B.,  at  Windsor. 
The  facets,  as  well  as  the  arguments  based  upon 

them,  are  sufficiently  referred  to  in  the  judgment 

given  below. 
Murphy,   Q.C.,  B.  J.  Biron,   and  Nash  were 

eonnsel  in  support  of  the  petition ;  and 
Giffardf  Q-O.,  and  JuUan  Bobins  for  the  re- 

ipondent. 
Bkamwsix,   B. — ^I  am  much   obliged   to   Mr. 

linrphy  and  Mr.  Giffard,  and  the  learned  juniors 

on  both  sides,  for  the  way  in  which  you  have 

usisted  me,  and  the  way  in  which  this  case  has 

becoi  conducted,  which,  to  my  mind,  has  been 

eminently  satisfactory.    A  good  many  charges 

hs?e  be^  made,  and  I  do  not  say  that  they  were 

miduly  made.     Some  of  them  were  abandoned  at 

a  comparatively  early  part  of  the  case,  others 


have  been  abandoned  since,  but  there  still  remain 
several  to  deal  with,  and  I  think  the  first  which  I  will 
address  myself   to   is    the    last    to  which    Mr. 
Marphy  has  called  attention.    But  before  doing 
so  I  think  it  right  to  say,  as  regards  this  particular 
election  (I  say  nothing  at  present  about  the  years 
1868  and  1869,  as  to  which  I  shall  have  a  good 
deal  to  say  before  I  have  finished),  which  took 
place  after   the  dissolution  of  Parliament,  both 
before  the  election  day,  and,  as  far  as  I  can  see, 
since,  as  far  as  any  evidence  ^oes,  I  think  it  right 
to  observe,  not  by  way  of  praising  the  respondent 
in  this  case,  but  by  way  of  showing  the  manner 
of  understanding  the  evidence  which  has  been 
given,  that,  as  Mr.  Gifiard  said,  the  election  seems 
to  have    been  conducted    with  perfect  legality. 
There  really  is  no  reason  to  suppose  that  there 
was  bribery  which  has  not  been  traced  or  dis« 
covered  ;  there  was  no  charge  of  riot,  or  intimida^ 
tion  of  that  character,  and  no  great  number  of 
houses  kept  open  and  drink  distributed.    I  think 
it  right  to  say  that,  in  what  one  may  call  the 
immediate  neighbourhood  of  the  time  when  the 
election  took  place,  there  seems  to  have   been 
nothing  that  anybody  would  have  a  right  to  com- 
plain of  as  having  been  done  on  the  part  of  the 
respondent  to  unduly  affect  the  votes  of  those  who 
were  to  elect  a  member  to  represent  this  borough 
in  Parliament.    I  think  it  is  important  to  bear 
that  in  mind  when  one  comes  to  consider  what 
Mr.  Murphy  says  on  matters  which  ought  to  be 
decided  m  his  favour,  though  Mr.  GifEard  says 
otherwise,  and  which,  therefore,  may  be  said  to 
be  doubtful.    First  of  all  as  to  Inniper's  case ; 
there  is  no  doubt  that  an  offer  was  made,  and  I 
will  assume  it  was  an  offer  which,  if  made  by  the 
respondent  or  his  agent,  would  have  unseated 
him.    The  question  is    whether  this    man  who 
made  it,  Pantling,  was  shown  to  be  an  agent  in 
this  matter.    I  cannot  help  agreeing   with   Mr. 
Giffard,  and  I  had  made  the  identical  remark  to 
myself  before  I  heard  him  make  it,   that  if  one 
was  to  hold  this  man  to  be  an  agent  it  would 
make  the  law  of  agency,  as  applicable  to  candi- 
dates, positively  hateful  and  ludicrous.    Because 
what  ooes  one  seeP    Two  letters  are  produced; 
respectable  witnesses  are  called  (and  I  cannot  dis- 
trust the  bona  fides  of  their  evidence),  who  say 
they  got  these  letters.    They  are  written  by  the 
respondent   himself,  and  in   them  he  expressly 
says,  I  cannot  offer  anything  to  you,  and  I  cannot 
pay  you  your  travelling  expenses,  because  it  is 
contrary  to  law.    And  then,  in  spite  of  that  which 
we  know  took  place  in  two  cases,-  and  which  no 
doubt  took  place  in  other  cases,  for  the. letters 
seem  to  be  copies  of  each  other  or  taken  from  one 
source,  we  are  invited  to  believe  that  in  some  way 
or  another,  a  man  who  has  given  no  description 
of  himself,  except  that  he  was  on  a  committee, 
was  an  agent.     Who  put  him  there,  or  how  he 
got  there;  what  he  dia;  what  were  his  duties,  is 
left  in  doubt.    He  says  he  understood  that  his 
duties  were  to  do  the  best  he  could  for  the  re- 
spondent, and  I  am  called  upon  to  say  that  that 
man  was  an  agent,   so  thivt  nis  act  m  writing 
these    letters    should   unseat   the   member.     It 
appears  to  me  to  be  really  impossible  to  hold 
that  he  was  an  agent ;  I  think,  according  to  the 
authorities,  and  according  to  the  good  sense  of 
the  matter,  he  was  not  an  agent.    He  has  g^ven  us 
his  own  account  of  how  he  came  to  write  this 
letter  to  Inniper,  he  having  told  him  where  he  had 
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gone  to,  and  having  told  him  to  write  upon  the 
occasion  of  their  being  an  election.  I  really  do 
think  I  cannot  used  any  other  word  but  the  one 
Mr.  Giffard  need,  that  to  hold  thab  Fantling  was 
an  agent  in  this  matter,  so  as  to  unseat  the  respon- 
dent, would  be  outrageous.  Therefore,  so  far,  I 
decide  this  point  in  favour  of  the  respondent. 
Then  I  think  the  next  cases  I  had  better  deal  with 
are  the  gifts  of  coals,  beef,  and  tea.  Now  the  re- 
spondent was  asked,  and  wisely  hesitated  to  answer, 
what  there  can  be  no  doubt  about  in  the  world ; 
he  was  asked  whether,  when  he  made  those  gifts, 
he  had  in  view  the  election  for  the  borough  of 
Windsor.  Why,  it  is  certain  that  it  must  have 
been  present  to  his  mind :  a  man  cannot  suppose 
that  a  thing  of  this  sort  is  a  matter  of  indifference, 
that  it  operates  in  no  way  at  all;  he  cannot 
suppose  that  it  operates  unfavourably  to  him; 
therefore  he  must  suppose  that  in  some  way  or 
other  it  will,  to  a  certain  extent,  operate  favour^ 
abl^.  But  there  is  no  harm  in  it  if  a  man  has  a 
legitimate  motive  for  doing  a  thing,  although,  in 
addition  to  that,  he  has  a  motive  Which,  if  it  stood 
alone,  would  be  an  illegitimate  one ;  he  is  not  to 
refrain  from  doing  that  which  he  might  legiti- 
mately have  done,  on  account  of  the  existence  of 
this  motive,  which,  by  itself,  would  have  been  an 
illegitimate  motive.  If  the  respondent  had  not 
been  an  intending  candidate  for  Windsor,  and  yet 
would  have  done  as  he  has  done  in  respect  of  these 
orders  and  gifts,  notwithstanding  that  he  did  not 
represent  mndsor,  the  fact  that  he  did  intend 
to  represent  Windsor,  and  thought  good  would  be 
done  to  him,  and  that  he  would  gain  great  popu- 
larity by  this,  does  not  make  that  corrupt,  which 
otherwise  would  not  be  corrupt  at  aU.  Then  Mr. 
Murphy  says  you  cannot  draw  any  such 
favourable  conclusion  as  that  with  re^rd  to  him, 
because  he  is  not  a  man  whose  conduct  towards 
his  tenantry  has  shown  him  to  be  a  person 
actuated  b^  legitimate  motives,  that  he  did  it 
in  an  illegitunate  sense  to  influence  his  election.  I 
shall  hav^e  something  to  say  about  his  conduct 
presently,  which  certainly  will  not  be  of  as  favour- 
able character  as  those  who  represent  him,  or 
himself,  might  desire.  But  there  are  a  great 
many  considerations  that  induce  me  to  think  I 
ou^ht  not  to  draw  the  conclusion  Mr.  Murphy 
invites  me  to  draw.  In  the  first  place  it 
must  be  borne  in  mind,  that  when  these  gifts 
began,  he  had  pretty  well  culled  his  tenantrv; 
he  had  got  a  set  of  tenants  who  were  such  as  he 
desired  to  have,  as  regards  their  political  opinion ; 
therefore  it  might  be  very  well  for  two  things ; 
first,  that  he  was  under  no  necessity  for  influencing 
them,  because  thev  were  safe  already ;  and  in  the 
next  place,  that  thev  being  of  the  same  opinion 
as  himself,  he  might  have  had  a  more  friendly 
feeling  towaznls  them  than  if  they  had  been  of  a 
mixea  character.  I  do  not  see,  therefore,  ad- 
mitting that  he  dealt  harshly  with  his  tenants,  or 
with  some  Of  them  whom  he  turned  out  because 
of  their  politics,  that  one  is  driven  to  conclude, 
more  especially  when  you  remember  the  different 
explanations  that  were  given,  that  those  orders 
and  gifts  were  ffiven  corruptly.  Just  see  what 
the  amount  of  them  is.  I  am  a  little  surprised 
that  tenants  paying  such  rents  as  these  can  conde- 
scend to  accept  80  small  a  present ;  but  it  seems 
to  make  a  week  and  a  half^  rent  on  an  average 
for  each  cottage.  It  is  3  per  cent,  on  his  net  in- 
come from  them,  and  his  net  income  is  8000L  a 
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year ;  it  is  about  1002.,  a  little  more  than  3  per 
cent.  That  is  a  very  small  matter,  and  is  a  very 
small  amount  of  the  rent,  not  nearly  equal  in 
value  to  letting  it  stand  over  twenty  weeks  at  a 
time,  as  he  has  done  in  many  oases ;  and  when  we 
bear  in  mind  the  way  in  which  these  things 
originated,  which  is  sworn  to,  and  not  contradicted, 
and  confirmed'by  the  respondent,  and  the  witnesses 
of  the  petitioners  themselves,  I  think  it  would  be 
very  hard  to  draw  the  unfavourable  conclusion 
which  Mr.  Murphy  invites  me  to  draw.  The 
way  in  which  these  three  matters,  to  which  I  am 
calling  attention,  arose  is  this:  the  coal  gifts 
arose,  at  first,  out  of  a  flood  which  affected  certain 
cottages,  and  one  ought  to  observe  that  they  were 
made  equally  to  non-voters,  to  persons  whose 
politics  are  not  known,  to  widows  and  women  who 
never  can  vote  at  all.  It  is  positively  proved  that 
the  origin  of  these  coal  gifts  was  from  the  circum- 
stance I  mentioned,  namely,  that  a  flood  took 
place ;  and  it  was  suggested  that  it  would  be  an 
act  of  charity,  together  with  advantage  to  the 
property,  that  the  respondent  should  give  a  small 
amount  of  coals  to  his  tenants.  I  rather  think 
that  at  the  time  when  the  gifts  were  originally 
given  they  were  trifling  in  value  {  not  only  was 
ooal  a  great  deal  cheaper  than  it  is  now,  bat  the 
number  of  cottagers  to  whom  he  sent  it  was  much 
smaller.  In  the  first  instance,  I  suppose  it  would 
have  been  a  trifling  amount.  I  should  think, 
perhaps,  not  more  than  202.  in  value  a  year.  The 
thing  having  had  its  origin  in  that  way,  aD  his 
tenants  did  that  which  I  quite  agree  with  Mr. 
Giffard,  one  might  to  a  certainty  expect  they 
would  do ;  they  said,  "  Oh,  you  gave  your  other 
tenants  a  present,  treat  us  in  the  same  way."  It 
would  be  in  vain  to  reason  with  them.  His 
argument  would  have  been  *'  Your  case  is  different 
to  theirs.  Thev  have  been  flooded,  and  you  have 
not  been  flooded."  You  cannot  get  people  in  their 
class  of  life  to  be  reasonable,  and  take  reasonable 
views  of  things  where  a  few  shillings  will  be  pat 
in  their  pockets  where  unusual  views  are  adopted ; 
and  thev  cannot  see  why  a  rich  man  shoula  not 
put  his  hands  into  his  pockets  if  there  is  a  pretenoo 
tor  doing  it.  I  think,  therefore,  that  he  would,  iu 
all  probability,  if  he  had  not  given  the  same  gifts 
to  the  tenants  whose  houses  had  not  been  flowed 
as  he  did  to  the  others,  have  had,  what  is  commonly 
called,  a  hornet's  nest  about  his  ears.  It  is  per- 
fectly intelligible,  therefore.  He  had  a  discussion 
with  people  whose  minds  and  habits  of  thought 
were  unreasoning,  aud  he  thought  it  was  better  that 
he  should  give  these  coals  in  the  way  he  did.  At  all 
events,  I  cannot  affirmatively  find  that  it  was  corrupt. 
[His  Lordship  then  dealt  at  length  with  other 
cases  of  alleged  bribery  and  treating,  which  he 
found  to  have  failed,  and  proceeded :]  Now  we 
come  to  the  last  head  of  complaint  that  I  have  to 
deal  with,  and  that  is  the  allegation  that  the  re- 
spondent's tenants  were  evicted  by  him  for 
having  voted  against  him.  I  do  not  think  that  is 
enough  as  to  a  future  election,  I  may  say,  although 
he  evicted  them  for  having  voted  against  him.  It 
might  subject  him  to  the  penalty  under  the  clause 
which  says,  "  On  account  of  such  person  having 
voted  or  refrained  from  voting."  let  I  do  not 
think  that  undue  influence  in  consequence  of  what 
had  been  done,  would  be  undue  influence.  "  If  any 
candidate  at  any  election  shall  be  declared  by  any 
election  committee  guilty  by  himself  or  his  agents 
of  bribery,  treating  or  undue  influenoe,  such  candi- 
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date  shall  be  incftpable  of  beine  elected  or  of 
ntting  in  Parliament  daring  the  Parliament  then 
in  ezifitenoe."    I  think  it  is  wholly  impossible  to 
to  say  that  that  whioh  has  been  done,  and  is  gone, 
am  avoid  his  seat  at  a  fatnre  election.    8appofiing 
he  had  been  returned  in  1868,  and  had  turnea  these 
people  oat,  and  a  petition  had  been  presented 
against  him,  it  is  possible  that  he  might  naTe  been 
tuned  oat  himself;  bat  in  respect  of  the  voters 
whom  he  had  tamed  oat,  and  as  to  whom  he  had 
Ribiected  himself  to  the  penalty,  I  do  not  think  it  ex- 
teods  to  avoid  his  seat  at  a  fatnre  election,  becanse 
it  camiot  be  said  it  was  andae  inflaence  at  that 
ibtore  election.    Bat  there  still  remains  this  qaes- 
ti(Bi  which  Mr.   Mnrphy  has  put  forward;  and 
althoagh   Mr.    Giffara  has   said,   and   very  in- 
gemonsly  argaed,  th«t  if  such  a  thing  as  that  were 
maintained,  there  is  no  knowing  were  it  would 
stop,  the  only  answer  I  can  make  is,  that  when  the 
^e  arrives--although  one  cannot  say  where  the 
line  is  to  be  drawn — we  can  say  whether  the  case 
is  upon  one  side  of  it  or  the  other.    As  to  this 
Mr.  Murphy  contended,  and  contended  correctly 
in  pant  of  law,  that  if  a  person  is  threatened  with 
bemg  turned  out  unless  he  will  vote  in  a  certain 
way  at  a  future  election,  it  matters  not  when  the 
threat  was  made  or  how  long  afterwards  the  elec- 
tion took  place.    If  the  threat  was  then  in  opera- 
tion I  think  he  would  lose  his  seat;  and  therefore, 
1  Uunk  that  if  it  could  be  shown  that  any  voter 
WBs  under  the  influence  of  a  threat,  that  if  he 
did  not  vote  for  the  respondent  at  his  election  of 
1874,  although  that  threat  had  been  made,  ten* 
dered,  or  given  in  the  year  1869,  the  respondent 
woold  be  subject  to  be  unseated.    Now  let  us  see 
what  the  facts  are.    That  he  turned  these  men  out 
hecaope  they  had  voted  against  him,  I  have  no 
more  doubt  than  that  I  am  sitting  here.    Their 
cases  came  one  after  another,  a  great  many  of  them 
being  most  respectable  persons ;  and  I  declare  as 
th^  gave  their  evidence,  representing  the  way  in 
which  they  had  been  treated  for  havmg  exercised 
their  undoubted  privilege,  for  having  voted  as 
they  did,  it  excited  one's  indignation.    I  have  not 
the  least  doubt  that  those  men  were  turned  out 
because  they  had  done  what  they  had  a  perfect 
right  to  do,  and  had  done  what  they  would  have 
been  wrone  in  not  doing,  not  only  the  men  who 
irere  callea  before  us,  but  all  the  twenlhr.    It  is 
enough    that  he   turned   them   out.     ThsJb    he 
thought  it  was  desirable   to  get   rid    of  them 
hecause    they  had  an   honest  opinion  of   their 
o^n  and  acted    upon  it,  I   have  not  a  doubt. 
The  thing  tells  its  own  tale.    The  respondent  Rot 
into  the  Dox  and  endeavoured  to  represent  that 
that  was  not  the  reason  for  doing  it.    I  must  say 
that  it  would  have  been  much  more  creditable  if  he 
had  said,  "  I  think  I  was  wrongin  what  I  did,  but 
I  tell  you  the  truth  now."    He  tells  a  shuffling 
>tory  about  his  not  recollecting  a  great  deal ;  that 
Ids  reason  for  turning  them  out  was  because  they 
hooted  him  and  misbehaved  themselves  towards 
bim.    Not  a  question  about  that  was  put  to  the 
Oien  when  they  were  in  the  box ;  there  is  not  a 
vord  about  it  in  the  letters.    There  is  a  story 
about  one  maiij  Bolfe,  misoonduoting  himself,  but 
not  a  particle  of  evidence  that  tl^e  men  had 
niisbehaved  themselves  towards  him'  till  he  gets 
into  the  box  to  excuse  himself.    I  do  not  believe  a 
^vord  of  it.    He  has  endeavoured  to  justify  what 
be  has  done  by  calling  all  the  Liberals  Badicals, 
whioh  be  supposes  to  be  rougher  kind  of  Liberals,  i 


and  then  treats  them  as  if  they  were  rough  per- 
sons, and  had  a  right  to  be  so  treated.    There  is  no 
doubt  that  they  were  turned  out  because  they  were 
decent  men,  and  obeyed  the  dictates  of  their  con- 
sciences, and  voted  accordingly.    I  find  that  fact 
against  the  respondent,  and  if  it  were  enough  to 
unseat  him  I  would  do  so  gladly,  but  I  do  not 
think  it  is.    It  is  not  the  way  in  which  they  were 
treated  that  affects  the  case,  out  it  is  the  question 
whether  that  treatment  operated  on  the  mind  of 
others.    An  attempt  has  oeen  made  to  show  that 
the  others  did  not  know  of  it ;  that  he  endeavoured 
to  keep  it  secret ;  that  he  did  not  intend  the  others 
should  be  influenced  by  it.    I  do  not  agree  with 
the  argument  at  all;  it  is  impossible  that  they 
could  not  know  of  it.    Why  had  twenty  men  been 
tnmed  outP    Why  had  these  men  gone?    Why 
had  these  men,  who  were  not  in  arrear,  or  who 
were  only  in  arrear  four  or  Ave  weeks,  all  been 
turned  out  P    I  should  have  thought  the  Conserva- 
tives would  have  desired  to  keep  them   out  of 
sight  when  the  Conservative  voters,  who  appeared 
to  have  got  into  twenty  weeks*  arrear,  are  kept  in 
their  place.    What  conclusion  can  anyone  arrive 
at  firom  that  P     What  oonclnsion  could  Brown 
draw  P    What  conclusion  could  anyone  who  spoke 
with  Brown  about  the  way  in  which  Brown  had 
been  dealt  with  draw,  except  that  these  men  were 
turned  out  on  account  of  tne  way  in  which  they 
had  voted  P    And  what  conclusion  do  they  draw  P 
Practically,  a  threat  was  held  out  that  if  the  new 
tenants  on   a    future    occasion    exercised   their 
franchise,  or,  as  they  had  a  right  to  do,  acted 
against  Mr.  Gardner,  they  would  be  turned  out 
also.    In  my  opinion  it  was  a  threat,  and  could  I 
but  have  found,  not  that  I  wish  to  find  it,  because 
there  is  one  thing  which  I  am  going  to  say  pre- 
sently, which  makes  me  hope  he  has  thought  better 
of  it — but  could  I  have  found  that  that  threat  had 
been  in  operation  at  the  time  of  this  election,  I 
should  have  said  that  it  was  a  threat  to  influence 
the  voters  at  this  election,  and  that  it  was  a  corrupt 
practice.    But  the  idea  occurred  to  me,  which  Mr. 
Giffard  has  put  so  plainly,  and  which  Mr.  Murphy 
has  dealt  with  as  it  is  well  susceptible  of  being  dealt 
with,  but  which  scarcely  admits  of  an  answer,  and 
I  Iftiink  the  argument  is  a  correct  one.    As  I  have 
endeavoured  to  explain*  I  do  not  think  these  con- 
siderations will  be  intelligible  to  any  but  lawyers. 
To  my  mind  a  threat  must  be  an  operative  threat 
at  the  time  of  the  election.    I  think  if  it  were  a 
bribe  it  must  be  an  operative  bribe  at  the  time  of 
the  election.      An  offence  might  be  committed, 
although  the  bribe  were  not  operative  at  that  time. 
Supposing  it  were  known  that  there  would  be  a 
dissolution  of  Parliament,  and  he  threatened  that 
if  they  did  not  vote  for  him  he  would  turn  them 
away,  it  would  be  a  threat  at  the  time  of  the  elec- 
tion.   That  is  an  extreme  case,  to  show  that  the 
threat  need  not  be  made  at  the  very  time  the  elec- 
tion is  going  on.    On  the  other  hand,  one  may  put 
a  case  to  show  that  it  must  be  a  threat  or  a  bribe 
continuing  in  operation.    Supposing,  for  instance, 
a  man  were  bribed  to  vote  at  the  election,  and 
he  died  five  years  after,    and  an  election  took 
place,  it  is  imaginable  that  the  election  would  be 
avoided  on  account  of  bribeiy  at  the  election  P    It 
cannot  be.      Supposing,  next,  that  a  man  was 
bribed  to  vote  at  an  election,  and  both  the  briber 
and  the  voter  repented,  and  the  voter  returned  the 
money,  would  tluit  be  bribery  at  the  election  P    I 
think  not.    Unless  you  can  show  that  the  bribery 
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or  threat  is  one,  the  force  of  which  is  in  existence,  ' 
continuing  till  the  time  of  the  election,  althongh 
the  bribe  or  threat  when  given,  or  made,  may  have 
subjected  the  parties  to  penalties,  is  not  a  bribe  or 
threat  to  avoia  the  election.    Assuming,  as  I  do, 
that  these  tenants  were  threatened  at  the  time  of 
the  evictions ;  assuming  some  of  them  continued 
to  be  voters  at  the  time  of  this  last  election,  I 
think  the  effect  of  the  Ballot  Act,  combined  with 
the  non-enforcement  of  the  promise-  (if  I  may  use 
such  an  expression)  by  the  respondent,  has  the 
effect  of  preventing  the  threat  being  one  operative 
at  the  time  of  this  last  election.    I  think  so,  be- 
cause the  effect  of  the  Ballot  Act  is  that  a  man  can 
vote  with  safety;  he  can  vote  according  to  his 
conscience  with  safety,  and  the  threat  can  have  no 
operation  upon  him,  unless  you  suppose  he  is 
going  to  be  asked  afterwards  how  he  voted,  which 
is  an  offence — ^a  misdemeanor.    But  if  it  had  been 
intended  that  the  threat    should   be  continued 
operative,  what  would  have  been  the  way  in  which 
it  could  have  been  done  P    Suppose  a  plain  case, 
which  is  not  very  likely,  because  it  would  be  so 
far  fatal  to  it.    If  the  respondent  had  cone  to  the 
tenants  and  said,  "  Do  you  remember  those  voting 
against   me   the  last    time  were  turned  out? 
"  Yes,  I  do,  very  weU."    "  Unless  you  promise  me 
you  will  vote  for  me  you  wiU  be  turned  out."    I 
think  that  would  be  a  threat,  and  a  continuance  of 
the  old  threat,  not  that  I  think  it  would  be  within 
the  wording  of  the  Act  of  Parliament ;  but  I  think 
if  any  eauivalent  conduct  had  taken  place,  I  think 
if  he  had  not  exacted  a  promise  that  he  should 
vote  for  him,  but  had  said,  "I  want  you  to  promise 
me,"  any  man  would  say,  "  I  know  what  it  means, 
out  I  go  if  I  don't  vote  for  you."    That  would  be 
a  continuance  of  the  old  threat,  because  although 
he  might  have  gone  and  broken  his  word,  yet  a  man 
having  promised  would  have  felt  himself  bound  to 
vote,  and  then  would  have  voted  under  the  influence 
of  such  a  threat  as  this.    I  do  not  know  whether 
that  is  too  recondite  a  consideration ;    if  ever  a 
case  should  arise,  possibly  it  may  be  that  those 
who*  decide  it  may  take  a  different  view  from  the 
one  I  suggest.   But  what  I  have  to  say  is,  whether 
a  corrupt  practice  has  been  made  out  at  this  elec- 
tion, and  although  I  may  be  wrong,  and,  indeed, 
I  am  not  advancing  the  opinion,  but  although  it 
may  not  be  right  to  say,  this  would  have  been  a 
continuance  of  the  threat,  and  consequentlv  a  cor- 
rupt practice  in  the  way  I  suggest,  I  think  I  am 
compelled  to  say  that  there  is  no  evidence,  and 
that  a  case  is  not  made  out  of  a  corrupt  practice 
by  an  undue  influence  at  this  last  election.    Al- 
though I  have  come  to  this  conclusion,  it  must  not 
be  supposed  for  a  moment  that  I  hold  the  respon- 
dent blameless  in  this  matter.    I  never  wish  to  go 
out  of  my  way.    I  have  been  too  long  upon  the 
Bench  to  take  any  pleasure  in  scolding  people.    I 
know  by  so  doing  a  judge  for  certain  makes  an 
enemy,  and  no  one  in  particular  thanks  him  for  it. 
But  with  reference  to  the  decision  I  have  to  come 
to  upon  this  part  of  the  case,  I  think  it  right  to  say 
that  the  conduct  of  the  respondent  ought  to  be 
severely  condemned.    Turning  out  those  men  in 
the  way  he  has,  he  has  acted  as  no  just  man  and  no 
gentleman  would  have  behaved.    I  cannot  under- 
stand how   a   man,  who   let   his  tenants  in   on 
the  implied  terms,  that  if  they  conducted  them- 
selves well  and  paid  their  rent,  they  would  be  con- 
tinued in  their  possession,  can  enforce  a  further 
term  upon  them,  saying,  "  You  must  do  this,  that. 


and  the  other,  to  oblige  me."    But  when  in  addi* 
tion  to  that,  he  says,  '*  Disregard  the  dictates  of 
your  own  conscience,  give  up  the  rights  you  have 
as  Englishnfen  to  express  your  own  opinion  and 
vote,  not  according  to  your   own  opinion,  but 
mine,"  I  think  it  most  disgraceful  and  most  mis- 
chievous, and  I  am  surprised  how  anybody  who 
tries  to  get  into  Parliament,  can  get  in  by  snch 
means.    I  find  no  fault  with  a  man  wiafalng  to 
become  a  person  of  influence  in  a  borough  by 
acquiring  property  when  he  may  fairly  do  it ;  he 
may  say,  *'  If  I  become  the  owner  of  such  a  quan- 
tity of  property,  and  come  in  contact  with  a  great 
number  of  people,  who  find  I  behave  myself  in  my 
dealings  with  them,  they  will  think  I  am  a  proper 
person  to  be  returned  to  Parliament."    I  think 
that  is  a  legitimate  mode  of  influence ;  and  I  will 
go  further:    if  there    is  a  choice  between   two 
tenants,  and  one  agrees  with  him  in  politics  and 
the  other  does  not,  I  think  hp  can  take  the  tenant 
who  agrees  with  him ;  I  do  not  think  it  wrong, 
and  if  I  did,  I  would  not  say  so,  because  it  is 
calling  upon  a  man  to  be  better  than  human  nature 
will  let  him  be.    But  that  a  man  should  not  only 
do  that,  but  that  he  should  endeavour  to  coerce 
their  opinions,    and  make  them  give   up  their 
rights,  contrary  to  their  inclinations,  I  will  not 
repeat  what  I  said,  but  I  think  it  deserves  the 
epithets  I  applied  to  it.    It  is  most  mischievouB*  it 
causes  dissatisfaction  with  the  institutions  of  pro- 
perty, and  many  people  are  prone  to  find  fault 
with  it   already.    I   cannot  understand    how  a 
candidate  can  have  recourse  to  it,  as  it  makes  him 
not  a  representative  of  the  people,  which  every 
member  ought  to  be.    I  should  not  have  said  this, 
although  I  should  have  deemed  it  my  duty  to 
express  my  disapprobation  of  this,  as  every  right- 
minded  man  should,  if  he  has  occasion  to  speak  of 
it.    I  should  not  have  said  anything  about  it,  if 
it  had  not  a  most  important  beaming  upon  the  only 
remaining  matter  that  I  now  have  to  dispose  01, 
and  that  is  the  costs.    I  certainly  think  the  respon- 
dent has  brought  upon  himself  this  inquiry ;  and, 
therefore,  although  I  feel  bound  to  declare  he  is 
duly  elected,  I  shall  leave  him  to  pay  his  own  costs 
in  this  inquiry. 

Attorneys  for  the  petitioner,  DarviUf  DarviU^ 
and  Lasty  Windsor. 

Attorney  for  the    respondent,  (7.  T.  PhiUipSt 
Windsor. 


Beported  by  Johh  Boss,  Esq.,  Barriater>afc-Law. 
Feb.  4  and  May  18, 1874. 

APPEAL  FBOM  THE  COURT  O?  COUMON  PLEAS. 

WmcH  V.  The  Conss&vatobs  of  the  Bivek  THAacss. 

Neglig&ncQ— Towing  paiik — TaMng  tcU — LiabiUty 

to  repair. 

The  defendants  were  incorporated  under  priwUe 
Acts  of  Pa/rliamenty  for  the  purpose  of  fitcwn- 
taming,  and  protecting  the  navtgalion  of  the 
Biver  Thamee.  They  had  power  to  a^cquire^  for 
the  public  use,  the  towing  paihs  along  the  river^ 
and  also  to  maintain  and  repair  the  earns.  In 
exercise  of  their  powers,  they  had  provided  a 
towing  vath  for  the  use  ofthepubUc,  iheyinvHed 
the  puBUo  to  use  it,  and  took  toU,  as  &ey  were 
authorised  to  do  by  their  Acts,  for  the  use  of  it: 

Held  (affirming  the  judgment  of  the  court  Moto), 
that  ihe  defendants  were  bound  to  take  reasonahU 
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care  thai  the  towing  pcUh  was  vn  a  recuondbly  fit 
condition  to  he  used  as  a  towing  path,  a/nd  that 
an  action  lay  against  them  for  neglecting  this 
duty,  whereby  the  horses  of  the  plaintiff,  who  was 
hiMly  using  the  touring  path  with  his  horses, 
and  had  paid  them  toll  in  respect  thereof,  feU 
into  the  river  and  were  drowned, 
Cleashy,  B.,  dissentients, 

Afpbal  from  a  decision  of  the  Court  of  Common 
Fleas. 

The  fbcts  sufficiently  appear  from  the  head-note, 
and  will  be  found  stated  in  the  report  of  the  case 
below:  {ante,  yoL  7,  582.) 

Prentice,  Q.C.  (with  him  Joyce)  for  the  defen- 
dants.—First,  assuming  the  place   at  which  the 
accident  happened  to  form  part  of  the  towing  path, 
still  there  was  no  duty  on  the  defendants  to  keep 
that  part  repaired.     There  are,  no  douht,  many 
cases,  as  for  mstance  when  a  statute  empowers  the 
maJdng  of  docks  and  receipt  of  tolls,  by  trustees, 
where  it  may  be  fairly  inferred  that  they  are  bound 
to  use  reasonable  care  to  keep  the  docks  in  a  proper 
state  of  repair.     But  those  are  all  cases  of  artifi- 
cial works,  such  as  a  canal,  docks,  or  a  bridge ; 
here,  however,  is  a  public  navigable  river,  and 
the  only  duty  imposed  by  the  statutes  on  the 
defendants  is  to  exercise   a  discretion  in  doing 
what  they   think   fit    to   improve    the    naviga- 
tion of  the  river.    [Bbamwbll,  B. — ^They  might 
say,  we  will   have   no  towing  path   at  all,  for 
it  does  not  pay. J    Precisely ;  there  is  no  absolute 
datj  to  keep  up  the  towing  path.     (He  then  went 
throDgh  the  acts  in  question,  the  material  parts 
of  which  will  be  found  in  the  judgment  below  of 
BoTill,  C.J.)    These  commissioners  have  certain 
discretianary  powers  given  to  them  for  the  benefit 
<tf  the  public^    They  may  improve  the  navigation, 
bat  have  not  to  repair  the  towing  path.    In  con- 
ferring those  powers  it  was  never  supposed  that 
the  defendants  would  make  the  navigation  perfect, 
or  contemplated  that  they  would  be  bound  to  re- 
move anything  dangerous  that  might  be  in  the 
river.    [Bbamwell,  B. — But  they  iSk.e  tolls.]    In 
^  V.  The  Inhabitants  of  Netherthang  (2  B.  &  Aid. 
179),  where  a  local  Turnpike  Act,  after  empowering 
the  trustees  under  it  to  take  tolls,  directed  that  the 
roads  should  from  time  to  time  be  repaired  by  the 
tnzstees  out  of  the  money  arising  by  virtue  of  the 
Act,  it  was  held  that  this  only  made  the  tolls  an  auxi- 
liuyfnnd  in  the  hands  of  the  trustees,  and  that  the 
inhabitants  of  the  township  where  the  road  was 
otaate,  who  by  prescription  were  bound  to  repair 
>U  roads  within  it,  were  nevertheless  liable  to  be 
indicted  for  non-repair  of  the  road ;  and  Abbott, 
C-J.,  said,  p.  183,   'Hhe  provisions  in  the  local 
^I^pike  Act  expressly  says,  that  nothing  therein 
oontojned  shall  exempt  them  from  the  lia,bility 
which  belongs  to  them.' '  Then,  can  the  clause  which 
binds  the  trustee,  to  repair  make  any  difEerence  P 
LQuAnr,  J. — It  is  not  found  in  this  case  that  the 
towing  path  was  a  public  highway,  so  how  can 
tbat  decision  apply  P]    The  public  would  have  a 
nght  to  pass  over  it  on  paying  the  tolls.    [B&am- 
viu^B.— Could  they  do  so  but  for  the  Act  ?]  No. 
'Hie  case  relied  on  for  the  plaintiff  no  doubt  will  be 
^  Mersey  Docks  and  Marbou/r  Boa/rd  v.  Qihhs 
(U  L.  T.  Bep.  N.  S.  677 ;  30  L.  J.  226,  Ex.)  in  the 
House  of  Lords.    But  that  is  plainly  distinguish- 
^le;  for  the  trustees,  who  were  there  held  liable 
lor  injury  caused  to  a  ship  by  a  mud  bank  in  their 
dock,  knew  of  the  existence  of  the  accumulation  of 
i&Qd.    Moreover,  there  is  a  difference  between  , 


docks  maintained  for  profit,  and  a  navigable  river 
kept  in  order  by  trustees  for  the  benefit  of  the 
public  only.  [Blackbtjbn,  J. — But  in  Fenhailow's 
case  {ibid)  no  question  of  the  knowledge  of  the 
trustees  arose  or  could  arise.  Bbamwell,  B. — ^The 
point  reserved  is  the  liabili^  to  repair.]  In  Tar^ 
naby  v.  The  Lancaster  Oanai Company  (11  Ad.&  E. 
223)  the  defendants  were  indeed  held  liable  for  not 
raising  a  sunken  boat,  whereby  the  plaintiff's  boat, 
navigating  the  canal,  ran  foul  of  the  sunken  boat 
and  was  damaged.  But  that  is  distinguishable. 
[Bramwell,  B. — Yes ;  for  the  canal  was  an  arti- 
ficial construction.]  So  in  Goe  v.  Wise  (14  L.  T. 
Rep.  N.  S.  891;  L.  Rep.  1  Q.  B.  711),  drainage 
commissioners  were  held  liable  for  negligence  in 
maintaining  a  sluice,  which  was  also  artificial.  But 
the  path  in  the  present  case  was  not  so.  It  was  a 
natural  beaten  track;  and,  secondly,  the  spot  in 
question,  where  the  horse  fell  into  the  river,  was 
not  part  of  the  towing  path. 

McOUmd  {English  Harrison  with  him),  for  the 
respondents. — [Bkamwbll,  B. — ^We  will  not  trouble 
you  to  argue  the  last  point,  for  we  are  all  of  opinion 
that  supposing  there  was  a  general  obligation  on 
the  Conservators  to  repair,  it  would  extend  to  the 
whole  space  of  the  river  edge  and  bank ;  and  even  if 
not  so,  that  11  this  place,  which  was  in  the  way  of 
being  used,  was  left  in  a  dangerous  state,  that  the 
defendants  would  be  liable  in  respect  of  this  parti- 
cular spot.  But  on  the  point  as  to  whether  there 
is  any  liability  on  the  Conservators  to  repair  and 
keep  in  a  safe  condition,  I  will  not  say  the  spot,  but 
the  bank,  we  wish  to  hear  your  argument.]  First, 
it  is  indisputable  that  a  private  individual  or  body 
doing  this  work  and  taking  tolls,  would  be  bound 
to  repair  before  inviting  the  public  to  come. 
[Blackbubit,  J.— That  is  not  disputed,  as  to  an 
artificial  canal ;  but  here  it  is  said,  on  the  other 
hand,  this  is  a  solid  natural  path  by  a  navigable 
river.  Brett,  J. — Supposeyou  say,  "  May  I  cross 
your  field  P"  and  I  reply,  "  Yes ;  if  you  pay  me  six- 
pence." You  cross  and  tumble  into  a  aitch ;  I  am 
not  liable.]  Thiit  distinction  between  an  artificial 
canal  and  navigable  river  shall  be  dealt  with  in  the 
course  of  the  argument.  Famahy  v.  The  Lancas- 
ter OanaZ  Company  (11  Ad.  &  E.  223)  is  conclu- 
sive of  the  first  point.  Secondly,  does  that  apply 
to  a  public  body?  Yes;  Oibbs  v.  The  Mersey 
Docks  (14  L.  T.  Rep.  N.  S.  677 ;  35  L.  J.  225,  Ex.). 
Thirdly,  the  two  classes  of  things  are  on  the  sanie 
footing,  unless  the  Act  of  Parliament  makes  a  dif- 
ference. [Blackburn,  J. — ^The  only  point  is,  do 
those  cases  apply  to  the  defendants  keepinfi;  open, 
this  way  over  natural  soiL  A  rchibald,  J. — You 
have  to  show  that  the  principle  of  Pamaby  v.  The 
Lancaster  Canal  Company  (11  Ad.  &  E.  223)  applies 
to  that.]  The  defendants  were  empowered  to  give 
the  benefit  of  a  towing  path  throughout  the  whole 
length  of  navigation.  L^lackbubn,  J. — Can  you 
cite  a  case  where  the  structure  was  not  artificial  P] 
No ;  in  the  nature  of  things  it  generally  would  be 
so.  Yet,  can  it  be  said  that  a  man  is  to  be  liable 
for  an  artificial  shop,  and  not  for  ground  which  he 
has  inclosed,  but  left  in  a  dangerous  state  and  in- 
vited the  public  into  it.  Could  the  defendants  be 
heard  to  say  that  if  they  but  drove  in  niles,  and 
rendered  this  path  artificial,  they  might  be  liable ; 
but  that  they  are  not  so  because  thev  have  left  it 
in  a  natural,  though  dangerous  state  r  They  may 
make  an  order  on  the  owners  to  repair.  There  is 
no  distinction  between  the  towing  path  of  the  river 
and  that  of  a  canal.   [Blackburn,  J. — Suppose  two 
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bridges,  only  ten  yards  apart,  does  not  the  interve- 
ning ten  yards  become  part  of  the  bridges  P]  The 
yery  navigation  of  this  river  is  artificial;  50- 
ton  barges  could  not  go  np  bat  for  the  locks 
which  raise  the  water.  So  also  the  process  of 
towinff  is  quite  artificial.  Bramwell,  B. — Is  then 
all  right  taken  from  the  proprietors  to  levy  tolls  P] 
By  35  Geo.  3,  c.  166,  they  charge  an  affffregate  toll 
at  Teddington  Lock.  [Olbasby,  B. — ^My  fiffioulty 
is  this  :  suppose  this  was  originally  taken  under  a 
license  from  the  owners  of  the  land,  who  were  not 
bound  to  repair.  Then  came  the  statute  which 
seems  to  give  power  to  make  towing  paths,  but 
where  is  there  any  obligation  to  repair  them  P] 
They  may  not  bo  oound  to  buy  the  fee,  but  are 
bound  to  acquire  the  towing  path ;  and  the  Act  of 
Geo.  3  was  intended  to  get  nd  of  the  vexation  of 
paying  tolls  to  private  owners.  They  take  tolls  for 
the  whole  distance.  I  cannot  be  allowed  to  say  that 
any  one  part  is  not  a  part  of  the  navigation  which 
they  are  bound  to  take  care  of. 

Prentice,  Q.G.  replied,  citing  NichoU  y.  AUen 
(1  B.  &  S.  934). 

CiMT,  adv.  vuU. 

May  13. — ^The  judgment  of  Bramwell,  B.,  Black- 
bum,  Quain,  and  Archibald,  J.J.,  was  now 
read  by  Gleasbt,  B.,  who,  dissenting,  delivered 
a  separate  judgment. — The  defendants'  rule  in 
this  case  was  to  enter  a  verdict  for  them  on  the 
ground  "  that  they  were  bound  to  repair  the  spot 
where  the  accident  happened."  If  this  were  the 
question  in  the  case,  it  might  be  difficult  to  answer 
it  adversely  to  the  defendants,  and  to  say  they  were 
bound  to  repair  the*spot  in  question.  For,  un- 
doubtedly, wnen  the  towing  paths  and  the  tolls  for 
them  were  taken  by  private  owners,  there  was  no 
such  obligation,  and  none  is  imposed  by  the  statutes 
in  express  terms  on  the  defendants.  And  it  may 
be  that  if  the  defendants,  as  a  matter  of  judicious 
use  of  their  funds,  might  think  it  inexpedient  to  be 
at  what  might  be  the  enormous  and  unprofitable 
expenses  of  repairing  long  extents  of  towmg  path, 
where  there  was  scarcely  any  traffic,  there  is  no 
power  of  compelling  them,  or  they  would  not  be  com- 
pelled to  such  enormous  outlay.  We  do  not  go  further 
into  this  question,  as  we  think  it  is  not  the  question ; 
but  we  refer  to  the  judgment  of  Gleasby,  B.  But 
we  think  it  is  enough  to  support  this  verdict  if  the 
defendants  were — so  long  as  they  kept  the  towiug 
path  open  and  took  toll  tor  its  use — under  an  obli- 
gation to  those  whom  they  invited  to  use  it,  to  take 
reasonable  care  to  see  that  the  towing  path  was  in 
such  a  state  as  not  to  expose  those  using  it  to  uildue 
danger.  If  the  dangerous  state  of  the  path  at  this 
spot  was  latent,  so  that  the  defendants,  though 
using  reasonable  care,  remained  ignorant  of  it,  or  if, 
having  found  it  out,  they  had  warned  the  plaintiffs 
of  it,  they  would  not  have  neglected  their  duty ; 
but,  as  it  is,  if  such  was  the  duty  of  the  defendants, 
the  finding  of  the  jury  (which  we  must  here  take 
to  be  correct)  is  that  they  have  neglected  it.  We 
agree  with  the  court  below  in  thinking  that,  since 
the  case  of  the  Mersey  Docks  (L.  Bep.  1  H.  of  L. 
Gas.  93),  we  must  hold  the  funds  of  this  corpora- 
tion (though  established  for  public  purposes)  liable 
to  make  good  the  damages  sustained  by  a  private 
person  from  any  breach  of  duty  on  their  part ;  and 
that  there  is  nothing  in  the  statutes  to  exempt  this 
corporation  from  the  duties  which  the  common 
law  would  cast  upon  a  private  person  or  trading 
corporation  who  maintained  a  similar  towing  path 
along  a  public  navigation,  or  levied  tolls  for  its  use. 


And  we  think  that  Pamahy  y.  Lancaster  Canal 
Oompany  (11  Ad.  &  E.  230),  and  The  Mersey  Docks 
case  {libi  sup.),  established  that  such  a  duty  is,  by 
common  law,  cast  upon  those  who  invite  persons 
to  use  a  towing  path  like  this,  and  receive  pay  for 
the  use  of  it.    It  was  argued  that  those  cases  were 
not  applicable,  because  the  part  of  the  towing  path 
where  the  accident  happened,  was  on  the  natural 
soil,  only  worn  into  a  track  made  by  the  horses' 
feet,  leading  from  a  bridge  over  one  ditch  to  a 
bridge  over  another ;  and  it  was  areued  that  the 
common  law  had  only  imposed  this  duty  on  those 
who  maintained  artificial  works,  such  as  canals,  or 
docks,  or  bridges.  We  wish  to  guard  against  bein^ 
supposed  to  decide  that,  in  every  case  where  a  li- 
oen  )e  is  given  for  money,  to  go  over  land  in  its  nata* 
ral  state,  this  obligation  produces  results  which  may 
depend  on  the  circumstances  of  each  case.  But  we 
thmk  that  in  this  case,  where  persons  pay  one  toll 
for  the  use  of  one  entire  towing  path,  parts  of 
which  are  artificial  and  parts  not,  there  can  be  no 
distinction  made  as  to  the  duty  of  those  who 
maintain  the  path  to  take  reasonable  care  of  the 
artificial  and  the  natural  parts,  or  at  least  warn 
those  who  use  them  of  the  defects  in  them.    The 
defendants  can,  in  future,  if  they  think  fit,  an- 
nounce to  those  who  pay  the  tolls,  that  they  must 
take  the  paths  as  they  find  them.    If  this  is  done, 
there  would  be  no  liability  for  a  defective  state  of 
repair,  even  though  wilfuL    Whether  if  they  gave 
such  notice  and  left  the  banks  unrepairea  they 
could  be  compelled  to  repair  them,  is  a  question 
that  would  then  be  directly  raised  and  decided. 
Gleasbt,  B.,  now  proceeded  to  deliver  his  own  judg- 
ment :  This  is  an  appeal  from  a  decision  of  the  Gom- 
mon  Pleas,  dischareinff  a  rule  to  enter  a  nonsuit  or 
verdict  for  the  defendant.    The  rule,  which  was. 
granted  by  leave  reserved,  was  to  enter  the  verdict 
on  the  ground  that  there  had  not  been  shown  any 
liability  on  the  defendants*  part  to  repair,  or  keep 
in  proper  condition,  the  spot  where  the  bank  gaye 
way.    The  question,  therafore,  is  one  of  great  im- 
portance, both  to  the  defendants  and  the  public, 
mvolving  as  it  does  the  responsibility  of  the  defen- 
dants for  the  safe  and  proper  condition  of  many 
miles  ot  towins  path  (it  may  be  100  miles,  or  more) 
of  which  we  know  }Murt8  are  periodically  covered 
by  floods,  and  other  parts  encroached  upon  by  the 
action  of  the  stream.    It  appears  to  me  that  the 
liability  of  the  defendants  depends  wholly  upon  the 
proper  construction  of  the  various  Acts  (^Paruament 
under  which  they  exercised  their  powers  for  the 
improved  naviraition  of  the  river.    I  quite  agree 
that  if  certain  duties  are  imposed  upon  the  d^en« 
dants,  the  circumstance  of  their  being  a  poblio 
body,  receiving  their  power  for  public  purposes 
only,  does  not  protect  t  nem  from  the  consequenoes 
of  the  neglect  of  those  duties,  if  danger  arises  to 
any  person  by  that  neglect.    This  is  settled  by  the 
Mersey  Boa/rd  case,    i  also  think  that,  if  the  defen- 
dants could  be  regarded  as  having  the  towing 
paths  all  along  the  river  under  their  oontrol  and 
management,  and  inviting  the  public  to  make  use 
of  them  upon  payment  of  tolls  taken,  if  this  was 
done  with  knowledge  that  the  towing  path  was 
insecure,  or  with  the  means  of  bowled^  not  at- 
tended to,  there  would  still  be  responsibihty :  (Por^ 
nahy  y.  Lancaster  Canal  Company,  11 A  &  E.  223). 
But  the  question  in  the  present  case  is,  whether 
the  Gonservators  occupy  this  position  at  all  P  Be* 
cause  if  the  pubUc  use  the  towmg  path,  not  by  the 
permission  of  the  defendants,  who  could  either 
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pant  or  withhold  it  (except  in  certain  portions  of 
\t,  where  they  have  purchased  the  ground  and  con- 
strocted  works  requiring  reparation),  but  in  the 
sme  right  as  they  did  originally  and  before  the 
commissioners  existed,  then  there  is  no  responsi- 
bility— the  public  went  on  the  path  at  their  peril. 
It  is  necessary,  therefore,  to  examine  the  Acts  of 
Fkriiament.    It  will  no  doubt  be  found  that  the 
defendants  have  certain  powers  connected  with  the 
towing  path,  and  that  they  have  power  to  pur- 
chase land,  and  construct  towing  paths  and  other 
works,  in  such  parts  as  they  in  their  discretion 
think  necessary  tor  the  purposes  of  the  navigation. 
And  whenever  they  have  constructed  a  towing  path 
or  works  for  the  use  of  the  public,  they  would  be 
onder  an  obligation  to  take  care  that  they  were  not 
in  a  dangerous  state.    There  is  nothing  in  the  case 
to  show  to  what  extent  this  has  been  done,  indeed 
the  case,  as  it  is  called,  is  so  imperfect,  merely  setting 
oat  a  quantity  of  evidence  that,  in  my  opinion,  it 
Ofoght  to  go  back  to  be  properly  stated ;  but»  taking 
the  case  as  it  is,  there  can  be  little  doubt  that  the 
towing  path  and  other  works,  the  property  of  the 
defenoEuits,  would  occupy  a  very  insignificant  part 
of  the  great  distance  between  Staines  and  Crick- 
lade.    Id  other  parts  of  the  line  of  navigation,  the 
powers  of  the  defendants  extended  to  take  care 
that  the  public  had  the  undisputed  use  of  the  exist- 
iog  towing  paths,  without  payment  to  the  owners 
of  the  land  (which  had  formerly  led  to  great  ex- 
actions) ;  and  as  in  the  present  case  it  is  not  disputed 
that,  at  the  place  where  the  injury  was  sustained 
&rom  the  defective  state  of  the  towing  path,  the 
defendants  had  not  constructed  the  towing  path  or 
ia  any  way  interfered  with  it,  except  by  agreeing 
with  the  owner  for  a  price  to  be  paid  for  the  privi- 
lege of  towing  over  it,  the  question  which  arises  is 
what  is  their  position  and  responsibility  as  regards 
the  portion  of  the  towing  path  P    The  defenaants 
are  Conservators  of  the  upper  part  of  the  river, 
by  virtue  of  29  &  30  Vict.  c.  89.    That  Act  trans- 
fers to  them  the  property  and  power  of  the  former 
eammissioners.     Two  sections  of  the  Act  were 
particularly  referred  to  in  the  argument|  sects.  43 
and  48.    The  first  directs  that  the  Coilservators 
eball  repair  the  locks,  weirs,  and  dams  (no  mention 
being  made  of  towing  paths) ;  and  the  latter  one 
enacts  that  the  moneys  raised  by  the  Conservators 
shall  be  applied  (inter  alia)  in  the  maintenance  and 
xepair  of  the  works  vested  in  them,  or  required  or 
oonstmcted  under  the  Act.    This  it  was  contended 
woold  extend  to  all  cases  in  which  they  had  pur- 
chased limd  and  constructed  towing  paths,  but  not 
to  the  miles  of  towing  paths  along  the  river  in 
which  they  had  no  interest.    All  that  can  be  said 
d  this  Act  of  Parliament  is,  that  it  treats  the  works 
of  the  Conservators  as  repairable  by  them,  but  not 
the  whole  length  of  towing  paths.    It  cannot  be 
regarded  as  a  legislative  declaration  that  the  towing 
path  is  not  repairable,  or  it  would  be  conclusive 
d  the  present  case,  but  it  affords  a  strong  argu- 
ment in  £avour  of  that  view.  The  earlier  Acts  must 
therefore  be  referred  to,  and  in  examining  them  we 
find  that  the  earliest  Act  (24  Geo.  2),  after  reciting, 
amongst  other  things,  that  abuses  are  committed 
by  the  owners  of  the  towing  paths,  and  by  reason 
of  such  exactions  the  expense  of  water  carriasce  is 
increased,  authorises    certain    commissioners    to 
Kttle  the  rates  to  be  taken  by  the  tenants  of  the 
land  for  the  use  of  the  towing  paths  (sect.  2),  and 
abo  prevents    any  alterations  of  the  towing  paths 
without  the  consent  of  the  proprietors  of  the  land. 
Mao.  Cas.— Yol  IX 


Under  this  Act  it  seems  quite  clear  the  commis- 
sioners appointed  by  it  were  under  no  liability  as 
regards  the  condition  of  the  towing  paths.  The  11 
Geo.  3,  c.  45,  after  reciting,  amonc^  other  things, 
that  exactions  by  the  owners  of  the  towing  paths 
still  continue,  enacts  that,  for  completing  the  navi- 
gation and  for  preventing  abuses  and  exactions, 
all  the  principal  inhabitants  of  all  the  counties 
through  which  the  river  passes,  and  the  members 
for  all  the  counties,  and  mayors  for  all  the  boroughs, 
shall  be  commissioners  for  putting  the  Act  in 
execution.  These  commissioners,  who  may  be  said 
to  represent  the  public  interested  in  the  navigation, 
are  (by  sect.  7)  authorised  to  purchase  lands,  and 
purchase  and  make  towing  paths,  bridges,  and 
ways  for  the  towing  and  hauling  of  barges,  and  to 
fix 'rates  to  be  paid  for  the  use  of  towing  paths, 
regard  being  haa  to  the  expense  of  purchasing  the 
land  and  making  and  maintaining  the  said  towing 
paths.  It  seems  clear  that  this  clause  enables  the 
commissioners  to  construct  such  work  as  bridges, 
carrying  the  towing  path  over  brooks  and  ditches, 
and  also  to  construct  towing  paths  on  land  pur- 
chased where  they  considered  this  necessary  for 
the  use  of  the  navigation.  And  as  to  all  those 
works  belonging  to  tnem,  there  would  be  a  duty  to 
maintain  them,  out  it  does  not  apply  to  the  great 
length  of  towing  path  in  which  they  have  no  in- 
terest, and  which  they  consider  that  they  may 
have  as  before.  In  like  manner  sect.  19,  which 
was  much  relied  on  by  the  plaintiff,  and  which 
enables  the  commissioners  to  view  the  towing 
paths,  and  the  conditions,  reparations,  and  circum- 
stances thereof,  does  not  impose  upon  the  com- 
missioners any  obligation  as  to  the  towing  paths,  but 
enables  them  to  ascertain  where  it  ms^  be  necessary 
to  construct  bridges  or  towing  paths,  and  to  make 
certain  orders  upon  the  owners  relating  to  the 
tolls,  and  also,  perhaps,  as  to  the  towing  paths, 
but  certainly  not  so  as  to  call  upon  them  to  repair 
them.  Sect.  31  shows  that  this  Act  relates  to  the 
making  of  new  towing  paths.  The  next  Act 
bearing  upon  the  question  is  28  Geo.  3,  c.  51,  which 
after  recitmg  that  a  certain  sum  has  been  spent  for 
making  horse  towing  paths,  enacts  (sect.  2)  that 
all  towing  paths,  hedges,  &o.,  made  on  the  said 
navigation,  and  the  ground  or  soil  whereon  the 
^ame  are  made,  proviaed  the  same  have  been  pur- 
chased by  the  commissioners  for  the  use  of  the 
navigation,  shall  be  vested  in  the  commissioners. 
As  far  as  I  can  see,  the  commissioners  have  no 
interest  in  the  other  towing  paths  all  along  the 
river  from  Staines  to  Cricklade,  and  no  power  to 
deal  with  them  as  their  property.  And  it  appears 
by  paragraph  16  of  the  case,  that  the  owners 
of  the  land  and  their  tenants  continued  to 
occupy  and  use  the  land  between  the  fence  and 
the  T^ater,  by  cutting  the  grass  or  turning 
sheep  upon  it,  though  they  let  the  right  to 
pass  along  it.  By  the  7th  and  19th  sections  of 
the  Act  already  referred  to  (11  Geo.  3,  c.  45),  there 
is  an  authority  given  to  the  commissioners  to  make 
orders  relating  to  the  towing  paths,  giving  com- 
pensation to  the  owners  for  the  loss  which  they 
may  sustain.  And  this  authority  has  been  actea 
upon,  as  appears  by  the  evidence  of  Mr.  Leech,  the 
engineer,  at  paragraph  36,  who  says,  "  K I  find  a 
towing  path  too  narrow,  I  apply  to  the  owners  to 
set  the  fence  back."  There  is  no  power  to  compel 
the  owners  to  repair  the  towing  paths,  nor  any 
authority  to  the  defendants  to  repair  them  them- 
selves.   And  they  never  appear  to  have  done  so, 
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thoagh,  as  resards  the  bridges  and  works  of  that 
description  bdonging  to  the  commissioners,  they 
appear  to  have  repaired  them  regnlarlj.  Macn 
reliance  was  placed  upon  the  6th  section  of  the 
28  Geo.  8,  by  which  the  commissioners  are  aatho* 
rised  to  take  tolls  for  the  nse  of,  among  other 
things,  the  towing  paths  already  made  or  here- 
after to  be  made,  porchased,  and  hired  for  the 
purpose  of  the  nayigation ;  and  it  was  ar^^ed,  with 
some  apparent  force,  that  as  the  pabbc  were  to 
pay  tolls  to  the  commissioners  for  the  towing  paths 
hired  by  them,  as  well  as  for  those  porchased  and 
made  by  them,  it  followed  that  the  commissioners 
were  as  much  bound  to  see  to  the  repairs  and  con- 
ditions of  those  hired  as  of  those  made.  And 
if  the  proper  meaning  of  the  word  "hired"  was 
"leased,"  so  as  to  give  an  interest  in  it,  this 
might  be  so  ;  but  it  is  plain  that  the  meaning  of 
the  word  "  hired  "  here  is  that  the  right  of  passage 
is  hired  only,  so  as  to  relieve  the  barge  owners  from 
paying  to  the  several  landowners,  as  was  done  in 
the  present  case :  (see  paragraph  16,  where  Mr, 
Evans  says,  "  No  put  of  my  l&na  was  ever  sold  or 
let  to  the  commissioners,  but  only  the  right  of 
passing  over."  It  appears  to  me  that  the  section 
referred  to  has  not  the  effect  contended  for.  In 
the  first  place  it  was  not  intended  by  the  section  to 
give  any  ad^tional  right  to  the  pubHo,  as  against 
the  commissioners,  and  so  heavy  a  responsibility 
as  the  repair  of  the  whole  length  of  the  towing 
paths  ought  not  to  be  imposed  indirectly,  but  by 
clear  words.  The  ovmers  of  the  land  were  not 
liable  to  the  public  in  respect  of  the  condition  of 
the  towing  paths,  and  the  commissioners  by  merely 
hiring  the  right  of  passage,  cannot  be  properly 
held  to  create  and  take  upon  themselves  a  new 
responsibility.  Besides  the  commissioners,  by 
hinng  the  right  of  passage,  acquire  no  rights  upon 
the  adjoining  lands,  so  as  to  go  upon  them  and  use 
them  for  the  purpose  of  repairing  the  towing  patibs. 
I  cannot  see  why  the  licence  granted  to  the  com- 
missioners to  use  the  towing  path  might  not  be 
revoked,  and  then  how  would  the  liabili^  in  re- 
spect of  the  condition  of  these  continue  P  The  only 
other  clause  in  the  Acts  of  Parliament  referred  to 
as  bearing  on  the  present  question  was  the  85  Geo. 
8,  c.  106,  s.  98.  That  section  is,  after  reciting  that 
it  would  greatly  conduce  to  the  benefit  and  idvan-. 
tage  of  the  saia  navigation  if  a  free,  continued,  un- 
interrupted, and  public  horse  towing  path  were 
made  and  established  throughout  the  whole  navi- 
gation, enacts  that  it  shall  be  lawful  for  the  com- 
missioners to  purchase  and  take  any  such  horse 
towing  paths  as  the  commissioners  shall  think 
consistent  and  necessary  for  the  navigation.  This 
is  merely  an  enabling  clause,  and  leaves  it  to  the 
discretion  of  the  commissioners  to  make  new 
towing  paths ;  but  as  regards  the  old  towing  paths, 
which  they  deem  sufficient  and  do  not  interfere 
with,  it  leaves  their  responsibility  as  it  was  before. 
For  the  reasons  given,  I  think  the  commissioners 
were  under  no  responsibility  for  tlie  condition  of 
the  whole  length  of  the  towing  path.  It  was  ar- 
gued that  there  was  an  inconsistency  in  holding 
that  they  are  responsible  for  some  parts,  but  not 
for  the  rest,  but  I  do  not  think  so.  Li  so  &r  as 
they  have  constructed  bridges,  towing  paths,  and 
other  works  to  be  used  by  the  public,  they  are 
responsible  for  their  being  in  a  fit  condition  for 
use,  but  there  appears  no  sound  reason  for  holding 
that  because  they  have  purchased  land,  and  have 
constructed  certain  works--^  bridge,  for  instance, 


over  a  brook  of  the  length  of  ten  yards,  for  which 
they  are  responsible — they  are  therefore  responnble 
for  miles  of  towing  path  adjoining  in  which  they 
have  no  interest.  Bearing  m  mind  that  portions 
of  the  towing  paths  are  at  certain  seasons  ooyered 
with  floods,  tne  responsibility  is  a  very  serious  one, 
and  ought  to  be  imposed  by  much  clearer  words 
than  are  found  in  tne  Acts  of  Parliament;  and 
the  payment  of  one  toll  for  the  nse  of  the  nayiga- 
tion, and  liberty  to  pass  over  the  towing  path, 
without  separate  payment,  is  only  a  oonyezdent 
arrangement  for  the  public,  and  ought  not  in  any 
way  to  affect  the  question  of  liability.  The  queston 
may  be  further  illustrated,  thus — When  the  floods 
are  out,  and  the  towing  path  covered,  is  it  the  duty 
of  the  Conservators  to  give  notice  of  this,  or  mart 
the  public  look  out  for  themselves  P  And  so  when 
the  floods  ai^  subsiding,  or  when  they  haye  jnrt 
subsided,  ana  the  ground  has  not  regained  the 
firmness  and  consistency  for  use  as  a  towing  path, 
are  the  Conservators  to  give  notice  of  this,  or  stop 
the  use  of  the  towing  paths  P  I  think  not.  The 
judgment  of  the  court  not  only  decides  the  preeefnt 
case,  but  imposes  a  charge  upon  the  defenoants  if 
decided  in  &your  of  the  plaintiff.  On  that  acconnt, 
haying  satisfied  myself  that  the  charge  ought  not 
to  be  imposed,  I  feel  bound  to  say  so,  thoagh 
hesitating  and  unwilling  to  differ  from  so  many  ol 
my  learned  brethren. 

Judgment  for  the  a/ppdlant. 

Attorney  for  the  appellants,  Had,  for  Frere  and 
Co. 

Attorneys  for  the  respondent,  Wilkinson  and 
HowletL 


APPEAL  FROM  THE  C0T7BT  OP  COUHOIT  PLEAS. 

June  80, 1873,  and  May  13, 1874. 
Peoob  v.  Guabdians  op  thb  Lampetek  Uxioh. 

Orimi/nal  lunatic — Maintenance  hy  guardicuns — 
Order  of  justices — 3  ^  4  Vict,  c.  54,  ««.  1,  2. 

Ths  8^4  Vict.  e.  54,  ee.  1,  2,  enacts  ihcU  ^  any 
^er^on  imprisoned  in  any  prison  shaU  appear  to 
oe  insane,  it  shall  he  Unoful  for  one  of  ISer 
Majesty* 8  principal  Secretaries  of  State  to  direct 
such  person  to  oe  removed  to  a  county  lunatic 
asylum,  or  other  proper  receptctde  for  tn«ana 
persons,  untU  such  person  hcu  become  of  sound 
ffdnd,  a/nd  has  heen  certified  to  he  so  hy  two  phy^ 
sida/ns  or  sv/rgeons.  Beet.  2  ena^  that  it  sTuM 
he  lawful  for  two  justices  of  the  peace  to  inquire 
into  the  pULce  of  last  legal  settlement  of  suck  m- 
sane  person  ;  and  if  it  does  not  appea/r  that  he  or 

.  she  %s  possessed  of  any  property  which  can  ho 
applied  to  his  or  her  maintenance,  they  may  dire^ 
the  hoard  of  guardians  to  pay  aU  reasoncMo 
charges  for  the  weekly  maintenance  of  auch 
lunatic. 

The  defendants  had  paid,  from  the  year  1855, 
a  weekly  8um  of  16s.  to  the  plaintiff,  for 
the  maintenance  of  a  crimiTud  \unaiio.  On 
the  19th  Oct.  1869  the  defendants  wrote  to  tho 
plainUff,  to  say  that  they  in  future  should  pay  no 
more  than  lis.  Id.  a  week  for  the  care  of  the 
lunatic.  The  plaintiff  contin>ued  to  keep  the  I«- 
natic^  and  on  the  defendants  stiU  refusing  to  pay 
m<nre  than  lis.  Id.  per  week,  hrottght  hu  action 
to  recover  the  difference.  There  was  no  evidence 
to  prove  that  the  plaintiff  had  ever  procured  ca 
justice^ s  order  to  he  made  on  the  guardians  undor 
the  2nd  section  ofS^4i  Vud.  c.  54. 
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Pbggb  v.  Guabdians  of  thb  Laicfeteb  Union. 


[Ex.  Oh. 


Edd  (reoernng  the  judgment  helow  (cMte,  vol.  7, 
p.  612),  that  the  ease  did  not  toarrcmt  on  inr 
jarenee  that  the  guardians  had  contracted  to  pmf 
16«.  a  week  for  the  pauperis  madniena/nce  until 
(hey  had  obtained  an  order  from  the  Justices  to 
alter  the  rate  ofpayfAent,  nor  even  the  presumption 
Ihat  there  was,  infactj  an  order  of  justices  topa/y 
dfier  that  raJbe ;  and  that,  therefore,  as  there  was 
no  contract  by  the  defendants,  and  no  legal  UahUity 
independent  of  contract,  the  action  failed. 
Appeal  from  a  decision  of  the  Court  of  Common 
Fleas.    The  pleadings,  facts,  and  statutes  are  set 
oak  in  the  report  helow  {ante,  vol  7,  p.  612), 
and  sufficiently  appear  from  the  judgment  herein- 
after given. 

June  20,  ISTS.—Kvngdon,  Q.C.  (with  him  King- 
lake)  for  the  appellants. — There  was  no  obligation 
on  the  plaintiff  to  receive  the  lunatic  under  the 
Secretary  of  State's  order,  unless  the  justices  also 
order  that  a  weekly  sum  should  be  paid ;  but, 
having  taken  her,  be  must  keep  her  until  such 
latter  order  ia  made.  He  might  have  applied  to  the 
justices  himself,  and  they  would  be  bound  to  make 
the  order.  The  court,  in  exercising  the  power  to  dra^ 
inferences  here,  would  surely  not  infer  that  there 
was,  in  fact,  an  agreement  between  the  guardians 
and  the  plaintiff  to  pay  16s.  a  week,  so  long  as 
the  Innatic  was  maintained  by  him.  They  are  a 
flnctoating  body,  and  would  have  no  power  to 
enter  into  such  a  contract  as  would  bind  their  suc- 
c^sors  in  office.  And  although  the  guardians  have, 
irom  time  to  time  continued  to  pay  this  sum,  yet, 
as  such  payment  was  unauthorised  by  an  order 
of  justices,  it  was  but  voluntary,  and  they  can  at 
anytime  discontinue  it.  Secondly,  If  they  had 
made  such  a  contract  as  that  reliea  upon,  it  would 
be  invalid  for  want  of  a  seal.  He  referred  to 
ShadweUjv.  Shadwell,  9  G.  B.,  N.  S^  159 ; 
Niehokon  t.  The  BradfUld  Union,  L.  Bep.  1 Q.  B.  620. 

^ir  Henry  James,  Q.O.  and  CoUyer,  for  the 
plaintiff. — ^iThere  is  abundant  evidence  of  a  con* 
tiactto  pay  16s.,  in  the  fact  that  the  sum  has  fer 
many  years  been  paid.  Moreover,  there  is  a  sta- 
tutory obligation  upon  the  guardians  to  pay  for  the 
maintenance  by  3  ^  4  Vict.  c.  54,  ss.  1, 2,  and  were 
either  the  settlement  of  the  pauper,  or  the  amount 
&irly  payable  for  her  maintenance  in  dispute,  then 
an  order  of  justices  might  be  required  to  settle 
1^  same,  ifot  so  if  the  parish,  by  its  guardians, 
do  not  dispute  the  settlements,  and  undertake  the 
payment  of  a  reasonable  sum,  fixed  at  168.,  and 
they  must  continue  to  pay  that  amount  until  the 
contract  is  legally  determined  in  one  of  three 
ways,  viz.,  first,  by  the  Secretary  of  State  removing 
the  lanatio ;  secondly,  by  her  death ;  thirdly,  by 
the  parties  mntually  consenting  to  dissolve  the 
sgwement.  [Kbllt,  C.B.— As  the  parties  agreed 
to  waive  the  order  of  justices,  why  should  they  not 
also  be  presuined  to  have  agreed  to  yary  the 
ttnonnt,  as  the  justices  would  &ve  power  to  do  P] 
By  going  to  the  justices ;  but  the  plaintiff  is  not 
wand  to  take  the  initiative.  Secondly.  If  the 
amount  had  been  fixed  by  justices,  and  the 
pttdians  had  been  ordered  to  pay,  no  seal  would 
have  been  necessary.  Nor  is  there  any  needed 
as  the  case  stands,  for  the  consideration  of  the  con- 
tact is  executed.  The  plaintiff  has  kept  the  lu- 
stttia  They  cannot  remove  her.  Arranging  for 
payment  was  within  the  ordinary  functions  of  the 
guardians. 

^ingdon,  Q.C,  replied. 

Cur.  adv.  vuU. 


May  13, 1874. — Cleasbt,  B.,  delivered  the  judg* 
ment  of  Blackburn,  J.,  Cleasby,  B.,  Quain  and 
Archibald,  J  J. — ^This  is  an  appeal  from  a  judgment 
of  the  Court  of  Common  Pleas.     The  case  was 
tried  before  BramweU,  at  Bristol,  when  the  fol- 
lowing facts  were  admitted  or  proved.    A  woman 
called  Mary  Hughes  was  indicted  for  murder  at 
the  Carmarthen  Summer  Assises  1847,  and  upon 
arraignment  was  found  insane.     Upon  the  16th 
Oct.  1856,  the  then  Secretary  of  State  made  an 
order  authorising  and  requiring  the  superintendent 
of  the  Yemen  House  Lunatic  Asylum,  at  Briton 
Ferry,  to  receive  her  in  custody  at  the  said  lunatic 
asylum,  there  to  remain  until  further  orders.    At 
that  time  Mr.  Leach  vms  the  nroprietor  of  the 
asylum,  but  in  1864  the  plaintiff  oecame  so.     She 
was  a  pauper,  and  chargeable  to  the  Lampeter 
Union.   From  the  time  she  was  admitted,  down  to 
autumn  1869,  the  guardians  of  the  union  (the 
defendants)  regularly  paid  for  her  care  and  main- 
tenance in  the  asylum  at  the  rate  of  16s.  a  week. 
On  the  19th  Oct.  1869  the  defendants  caused  a 
letter  to  be  written  to  the  plaintiff,  to  the  effect 
that  they  would  not  therefrom  pay  for  her  care  and 
maintenance  more  than  11«.  1^.  per  week,  such 
being  the  rates  which  they  were  then  paid  for  the 
maintenance  of  lunatics  at  the  Joint  Counties' 
Asylum  at  Carmarthen.    The  plaintiff  replied  on 
the  22nd  Oct.  that  his  terms  for  pauper  lunatics 
were  16^.  a  week.    Li  Feb.  1870  the  defendants 
wrote  to  the  plaintiff  that  they  had  been  advised 
to  resist  this  payment,  and  were  prepared  to  defend 
any  action  for  a  claim  beyond  11«.  Id.  per  week. 
The  action  is  brought  to  recover  40Z.  14«.  4(2.  for 
the  care  and  maintenance  from  Dec.    1870  to 
1871.   The  plaintiff  admitted  that,  as  to  lOL  Ss.  9d., 
being  for  the  period  from  Dec.  1870  to  March  1871, 
the  second  plea  was  an  answer;  but  he  insisted  upon 
his  right  to  recover  3U.  6s.  6d.  for  the  period  be- 
tween March  1871  to  Dec.  1871,  beins  at  the  rate 
of  16s.  per  week.  The  defendants  paid  211. 12s.  dd. 
into  court,  being  at  the  rate  of  lis.  Id.  for  the 
same  period.   The  plaintiffs  claimed  the  difference, 
91.  17s.  Id.    It  was  admitted  by  the  defendants 
that  168.  a  week  was  a  reasonable  sum  to  be  paid 
to  ths  plaintiff  for  the  care  and  maintenance  of  the 
pauper  lunatics.     No    order  of  justices,  as  re- 
quired by  the  3  &  4  Vict.  c.  54,  was  produced 
in  evidence  by  the  plaintiff.    The  learned  judge 
directed  a  verdict   to  be  entered  for  the  defen- 
dants,  with  leave  to  the   plaintiff  to  move   to 
enter  a  verdict  for  the  sum  of  91.  14«.  Id.     A 
rule  to  show  cause  was  obtained  in  the  Court  of 
Common  Fleas,  which  was  afterwards  made  abso- 
lute, and  this  appeal  is  against  that  judgment.    It 
will  be  found  in  the  L.  Rep.  7  C.  P.  366.  The  legal 
and  proper  mode  of  payment  for  a  pauper  lunatic 
is  prescribed  by  the  statute  3  &  4  Vict.  c.  54,  ss. 
2,  3.     It  is  thereby  provided  that  two  justices 
should,  by  order  under  their  hands,  amongst  other 
things,  order  that  the  guardians  of  a  union  shall 
pay  such  sum  as  they  shall  from  time  to  time 
direct  for  the  maintenance  of  the  lunatic  in  the 
asylum  in  which  he  or  she  shall  be  confined.  Upon 
this  state  of  facts  the  Court  of  Common  Fleas 
made  the  rule  absolute,  and  they  appeared  to  con- 
sider that  it  was  either  a  proper  inference,  from 
the  facts  stated,  that  the  guardians  had  entered 
into  a  contract  to  pay  16s.  a  week  for  the  pauper's 
maintenance,  to  continue  until  they  had  obtained 
an  order  from  the  justices  to  alter  the  rate  of  pay- 
ment,  or  that  the  foots  even  warranted  the  conolu** 
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[Ghah. 


sion  or  presnmption  that  there  was,  in  point  of 
fact,  an  order  of  iastices  to  pay  after  that  rate. 
With  respect  to  the  latter,  it  appears  to  ns  that 
no  such  Gonolasion  or  presumption  could  he  pro- 
perly arrived  at  with  respect  to  a  matter  so  recent 
and  capable  of  proof  as  the  supposed  order  of 
justices.  The  payment  of  16«.  a  week  during  the 
period  named  was  completely  accounted  for  by 
the  liability  of  the  defendants  to  pay  something, 
and  by  the  fact  that  168.  was  a  reasonable  sum  for 
them  to  pay,  and  the  sums  which  the  plaintiff 
demanded,  and  which  the  defendants  assented  to 
until  the  letter  of  the  19th  Oct.  1869.  And  fur- 
ther, the  plaintiff,  by  his  letter  of  the  22nd  Oct., 
rests  his  claim,  not  upon  any  order  of  justices,  but 
upon  his  terms  being  168.  per  week.  With  respect 
to  the  inference  of  the  particular  contract  first 
mentioned,  it  appears  to  us  that  there  is  no  suffi- 
cient ground  for  making  it.  The  guardians  had  no 
legal  right  to  enter  into  such  a  contract ;  it  was 
their  duty  to  act  upon  the  statute,  and  no  inference 
or  presumption  should  be  drawn  that  they  acted 
contrary  to  law.  In  our  opinion,  the  just  and 
reasonable  inference  from  the  facts  stated,  is  that 
the  guardians,  knowing  that  they  were  liable  to 
pay  fbr  the  maintenance  of  the  lunatic,  paid  the 
sum  of  168.  per  week,  being  a  reasonable  and  proper 
sum,  without  any  order  of  justices  at  aU,  and  that 
it  was  competent  for  them  at  any  time*  to  put  an 
end  to  their  liability  for  that  payment,  and  put 
upon  the  plaintiff  the  necessity  of  obtaining  an 
order  of  the  justices.  The  guardians  did  not  place 
the  pauper  lunatic  in  the  asylum  of  the  plaintiff, 
or  of  his  predecessor.  The  plaintiff  fails  in  making 
out  a  case  for  168,  a  week,  because  he  cannot  rest 
it  upon  contract,  as  the  defendants  did  not  agree 
to  it ;  and  he  cannot  rest  it  upon  legal  liability,  in- 
dependent of  contract,  because  the  order  of  justices, 
which  is  the  proper  foundation  for  such  liaDility,  is 
wanting.  A  second  objection  was  made  on  benalf 
of  the  defendants,  that,  assuming  the  inference  to 
be  a  proper  one,  that  the  defendants  had  contracted 
to  pay  16s.  a  week  until  they  obtained  an  order  of 
justices  to  vary  the  amount,  such  contract  should 
nave  been  under  seal,  to  be  binding  upon  the 
corporation.  After  what  has  been  said,  it  is  un- 
necessary to  give  any  decision  upon  this  objection. 
The  result  is  that,  in  our  opinion,  the  judgment 
of  the  court  below  must  be  reversed. 
His  Lordship  then  read  the  judgment  of 
Kelly,  G.B. — I  agree  so  far  in  tne  judgment  of 
the  Oourt  of  Oommon  Fleas,  that  it  was  competent 
to  the  defendants  to  waive  the  order  by  the  magis- 
trates, specifying  the  amount  to  be  paid  to  the 
plaintiff  for  the  maintenance  of  the  pauper  lunatic 
m  question;  and  that  they  did  so  waive  that 
order,  and  agree  to  pay  168.  a  week  to  the  plaintiff. 
But  I  am  likewise  of  opinion  that  they  were  enti- 
tled to  put  an  end  to  that  agreement  upon  a  notice 
given,  and  that  they  have  done  so  by  their  letter 
of  the  9th  Oct.  1869.  It  appears  to  me  that  it 
then  became  incumbent  on  the  plaintiff  to  obtain 
an  order  under  the  statute,  that  the  defendants 
should  pay  such  sum  as  the  magistrates  might 
determine  to  be  a  proper  sum,  and  that  until  such 
order  should  be  obtained,  the  defendants  were  not  nor 
are  under  any  liability  to  pay  more  than  the  11*.  Id, 
which  they  have  proposed  to  pay«  "No  point  was 
made  as  to  whether  the  defendants  might  not  have 
been  bound  to  continue  the  payment  of  168.  a  week, 
in  case  the  plaintiff  had  applied  for  an  order  of  the 
magistrates,  until  they  should  have  had  time  to 


make  the  necessary  inquiries ;  and  as  the  plaintiff 
has  never  applied  to  any  magistrates  for  any  such 
order,  or  given  notice  to  the  defendants  of  any  in- 
tention to  do  BO,  I  am  of  opinion  that  the  agreement 
is  at  an  end,  and  that  the  plaintiff  is  not  entitled 
to  more  than  the  lU.  Id,  a  week.  The  judgment 
of  the  Gourt  of  Gommon  Pleas  must  therefore  be 
reversed.  Judgment  rever8ed.{a) 

Attorney  for  the  plaintiff,  /.  N.  Wrenhnore^ 
agent  for  A,  Ourtis,  of  Neath. 

Attorneys  for  the  defendants,  Humphreyi  and 
Morgan,  agents  for  D,  Lloyd,  of  Lampeter. 


COVBT  OF  APPEAL  IN  CEAHCSJBLT. 

Seportsd  by  E.  SrawutT  £och>  and  H.  Fkat,  Esqrs., 

fiarriaten-at-Law. 

Jwne  9, 10, 11,  23  and  24,  and  July  14, 1874. 

SiLviN  V,  The  North  B&ancefeth  Goal  Gompaitt. 

NwUance  to  property — Noxioue  vapour — Subatan* 

tial  damage — Inju/nction, 
To  induce  the  court  to  grant  a  mandatory  injunction 
to  reeWain  the  carrying  on  of  worke  alleged  to  be 
injuriotu  to  a  neighbouring  property,  the  plaintiff 
muet  prove  that  hie  property  hoe  euetain&i  actual 
8ub8tantial  damage,  which  ie  apparent    to    an 
ordinary  person,  and  not  merely  euch  damage  as 
can  only  he  perceived  by  means  of  scientific  or 
miscroscopic  investigation. 
Decision  of  the  Master  of  the  BoUs  affirmed. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls. 

The  biU  was  filed  by  Mr.  M.  G.  Salvin,  who 
resided  at  Burnhill,  near  Durham,  complaining^  of 
the  effluvia  issuing  from  the  coke  ovens  of  the 
defendant  company,  and  praying  for  an  injunction. 
The  coke  ovens  of  the  defen&nt  company,  over 
250  in  number,  were  situated  at  Littlebum,  about 
1000  yards  from  the  plaintiff^s  house,  and  only  400 
yards  from  the  nearest  plantation  on  his  estate ; 
and  the  bill  alleged  that  the  smoke  and  sulphuric 
acid  given  off  during  the  process  of  coke-burning^ 
were  killing  the  trees  in  this  plantation  and  inja* 
riously  affecting  the  vegetation  on  the  greater  part 
of  the  estate. 

The  defendant  company's  case  was  that  coke 
ovens  were  not  to  any  extent  injurious  to  vege- 
tation, and  certainly  not  when  constructed  on  the 
plan  adopted  by  them  of  passing  the  smoke  ander 
the  engine  boilers,  and  then  up  a  tall  chimney  ; 
and  they  denied  that  they  had  in  any  appreciable 
degree  added  to  the  normal  condition  of  impurity, 
to  which  the  atmosphere  of  the  district  had. 
attained  when  they  commenced  their  works  in 
1871,  laying  stress  on  the  fact  that  there  were  no 
less  than  twenty- seven  collieries,  iron  works,  dbc 
in  full  operation  within  a  radius  of  five  miles  from 
the  plaintiff's  house. 

In  delivering  his  judgment)  Sir  George  Jesse], 
M.  B.  said :  This  case  has  been  so  lon^  before  me» 
and  occupied,  not  unnecessarily  or  m  any  way 
improperly,  so  long  a  time,  and  I  have  had  so 
often  occasion  to  read  and  re-read  the  evidence 
both  in  court  and  out  of  court  that  I  do  not  thinlc 
I  should  be  able  to  form  any  other  or  better  oQn«> 
elusion  than  I  have  formed,  by  taking  further  time 

(a)  It  IB  nndentood  that  Martin,  B.,  who  was  a  membeor 
of  the  Conrt  of  Exchequer  Chamber  when  this  oaae  wb« 
argned,  bnt  retired  from  the  Bench  before  the  dooinoia 
was  prononnoed,  agreed  in  this  judgment. 
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to  oonsider  and  read  over  the  eyidence  again.  The 
pluntiff  is  the  owner  of  a  mansion  house  and  Talu- 
able  estate  in  the  county  of  Dorham ;  the  defend- 
SDts  are  a  coal  company  who  have  sank  a  pit  for 
the  purpose  of  obtaming  coal  from  a  colliery,  and 
haTe  erected  at  or  near  the  mouth  of  that  pit  a 
yery  large  number  of  ovens,  which  they  are  using 
in  accordance  with  the  custom  of  that  part  of  the 
ooontry  in  making  coke.  The  plaintiff  alleges  and 
the  defendants  deny  that  the  result  of  those  opera* 
tioDs  IB  to  cause  an  emission  of  a  considerable 
amount  of  smoke  and  gases,  which  produce  a  sub- 
stantial injury  to  the  plaintiff's  property  situate  in 
their  neighbourhood.  The  real  question,  which  I 
hare  to  decide,  is  whether  or  not  that  allegegation 
is  proved  to  my  satisfaction.  For  the  law  of  the  case 
is  plain.  Counsel  on  both  sides  have  referred  with 
equal  coniidence  to  the  case  of  Tipping  v.  The 
8t,  Sdm'8  Smelting  Company  (11  K.  L.  Cas  642), 
as  laying  down  the  law  on  the  subject;  and  I 
agree  that  a  better  case  could  not  have  been 
referred  to,  or  one  which  in  some  respects  has 
more  bearing  on  the  questionfi  which  1  hove  to 
try,  and  I  will  only  cite  one  or  two  passages  from 
the  judgment  there,  or  rather  from  the  speeches 
of  the  various  members  of  the  House  of  Lords 
who  decided  that  case,  to  show  what  the  law  is. 
The  judge  who  tried  the  case  was  Mr.  Justice 
Mellor,  and  he  told  the  jury  that  **  an  actionable 
injory  was  one  producing  sensible  discomfort"  to 
the  person  bringing  the  action.  Then  he  went  on : 
"  In  an  action  for  nuisance  to  property,  arising  from 
noxious  vapours,  the  injury  to  be  actionable  must 
be  such  as  visibly  to  diminish  the  value  of  the 
property,  and  the  comfort  and  enjoyment  of  it." 
In  order  to  be  actionable  the  injury  must  be  such 
as  "  visibly  to  diminish  the  value  of  the  property." 
Then  he  told  them  further :  "  That  when  the  jurors 
came  to  consider  the  facts,  all  the  circumstances, 
inoluding  those  of  time  and  locality,  ought  to  be 
taken  into  consideration ;  and  that  with  renpect  to 
the  latter  it  was  clear  that  in  counties  where  great 
vorks  had  been  erected  and  carried  on,  persons 
must  not  stand  on  t{ieir  extreme  rights,  and  bring 
actions  in  respect  of  every  matter  of  annoyance, 
for  if  so  the  business  of  the  whole  country  would 
be  seriously  interfered  with."  That  ruling  was 
upheld  by  the  House  of  Lords.  I  take  it  that  two 
pcnnts  are  established  by  it :  first,  that  the  injury 
must  be  visible,  by  which  I  understand  visible  to 
ordinary  persons  conversant  with  the  subject 
matter.  1  do  not  think  that  is  satisfied  by  getting 
a  scientific  man  to  say  that  by  the  use  of  scientific 
appliances,  microscopic  or  otherwise,  he  can  state 
that  there  will  be  in  future  time  an  injury.  I  do  not 
think  that  would  be  sufficient.  I  take  it  there  must 
be  a  present  injury  visible,  as  I  have  said  before, 
to  ordinary  persons  conversant  with  the  subject 
matter,  and  such  an  injury  as  would  entitle  a  jury 
to  give  substantial,  as  distinguished  from  nominal, 
dimages.  I  consider  that  to  be  the  meaning  and 
ruling  of  the  learned  judge.  That  meaning  is 
very  mnch  confirmed  by  what  was  said  by  the 
leenied  Lords  in  deciding  that  case,  especially  by 
some  passages  in  the  judgments,  or  rather  speeches, 
of  Lorn  Cranworth  and  Lord  Wensleydale.  Lord 
Granworth,  adopting  the  words  of  Mr.  Justice 
Hdlor,  says  :  "It  must  be  plain  that  persons  using 
a  limekiln,  or  other  works  which  emit  noxious 
vapours,  may  not  do  an  actionable  injury  to  another, 
and  that  any  place,  where  such  an  operation  is 
carried  on,  ao  that  it  does  oocasion  an  actionable 


i  njury  to  another,  is  not  in  tho  meaning  of  the 
law,-  a  convenient  place.  I  always  understood  that 
to  be  so ;  but  in  truth,  as  was  observed  in  one  of 
the  cases  by  the  learned  judges,  it  is  extremely 
difficult  to  lay  down  any  actual  definition  of  what 
constitutes  an  injury,  because  it  is  always  a  question 
of  compound  facts,  which  must  be  looked  to  to  see 
whether  or  not  the  mode  of  carrying  on  a  business 
did  or  did  not  occasion  so  serious  an  injury  as  to 
interfere  with  the  comfort  of  life  and  enjoyment 
of  property."  Therefore  it  must  be  a  serious 
injury  of  some  kind.  Then  he  refers  to  a  case  of 
his  own,  and  he  says  he  thinks  that  Mr.  Justice 
Mellor  could  not  havo  possibly  stated  the  law 
better.  Then  Lord  Wensleydale  says  :  "  In  these 
few  sentences  I  think  everything  is  included.  The 
defendants  say,  *  If  you  do  not  mind  you  will  stop 
the  progress  of  works  of  this  description.'  I  agree 
that  it  is  so,  because,  no  doubt,  in  the  county  of 
Lancaster,  above  all  other  counties,  where  great 
works  have  been  created  and  carried  on,  and  are 
the  means  of  developing  the  national  wealth,  you 
must  not  stand  on  extrenae  rights,  and  allow  a 
person  to  say,  *  I  will  bring  an  action  against  you 
for  this  and  that,  and  so  on.'  Business  could  not 
go  on  if  thab  were  so.  Everything  must  be  looked 
at  from  a  reasonable  pointof  view ;  therefore  the  law 
does  not  regard  trifimg  and  small  inoonvenienoes, 
but  only  regards  sensible  inconveniences,  injuries 
which  sensibly  diminish  the  comfort,  enjoyment, 
or  value  of  the  property  which  is  afiected.*  I  do 
not  think  there  is  any  contest  between  the  learned 
counsel  on  both  sides  as  to  the  law.  They  have 
both  stated  to  me,  as  the  Solicitor  General  said  in 
his  concluding  sentence,  that  the  real  question  i;have 
to  try  is,  whether  a  substantial  injury,  meaning 
an  injury  for  which  a  jury  would  give  substantial 
damages,  has  been  infiicted  on  the  plaintiff.  The 
case  may  be  fairly  divided  into  two  complaints. 
The  first  complaint  is  an  injury  to  personal  comfort, 
and  as  to  that  there  are  two  observations  to  be 
made ;  first  of  all,  is  the  injury  of  such  a  nature 
as  substantially  to  interfere  with  the  comfort  and 
enjoyment  of  the  plaintiff  as  owner  of  the  mansion 
house,  and  grounds  in  question  ?  Secondly,  if  it 
is  so,  does  it  come  from  the  defendants'  works  P 
As  regards  the  first  point,  I  have  no  doubt  what- 
ever. As  regards  the  second,  I  think  it  must  be 
answered  in  this  way,  that  it  does  not  all  come 
from  the  defendants'  works ;  and  I  think  it  does 
not,  even  as  to  the  major  part,  come  from  the 
defendants'  works.  I  think  that  the  state  of 
things,  so  far  as  regards  this  part  of  the  case,  was 
not  substantially  altered  by  the  defendants'  works. 

His  Honour  read  extracts  from  the  evidence  Of 
the  plaintiff  himself,  and  of  other  witnesses  on  the 
same  side  and  then  proceeded :  ^ 

I  think  we  have  it  admitted  by  the  plaintiff 
himself,  that  both  the  Brandon  and  the  Browney 
Collieries  send  smoke,  and,  I  take  it,  no  incon- 
siderable portion  of  smoke,  over  his  property.  I 
am  quite  satisfied  that  some  of  the  smoke  in  the 
Valley,  which  produces  this  feeling  of  discomfort, 
dissatisfaction,  or  annoyance,  and  some  consider- 
able portion  of  it,  is  to  be  attributed  to  these  other 
collieries.  When  I  say  "  smoke,"  of  course  I  par- 
ticularly  allude  to  the  black  or  coloured  smoke,  aa 
distinguished  from  light  or  grey  smoke.  Therefore 
if  I  were  asked  for  an  injunction  on  this  ground 
only,  I  should  certainly  refuse  it ;  but  the  Solicitor 
General  has  not  ventured  to  ask  it  upon  this 
1  ground.    What  he  has  relied  upon  is  this— and 
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really  the  whole  conteet  in  the  case  has  been  upon 
this  point  —  does  or  does  not  the  emanation  of 
sulphurous  or  sulphuric  acid  from  the  coke  ovens 
in  question  seriously  injure  and  damage  the  trees  of 
the  plaintiff,  the  herbage  of  the  plaintiff,  the  fruit 
trees  and  other  vegetable  productions  of  the 
plaintiff,  either  in  his  gardens  or  in  the  woods 
which  are  in  the  neighbourhood  of  the  house,  and 
which  no  doubt  are  of  importance  as  regards  the 
amenities  of  the  house.  As  regards  the  house  and 
gardens,  the  state  of  affairs  is  this  :  The  house  is 
surrounded  by  collieries.  They  are  extremely 
numerous. 

His  Honour  specified  nine  different  collieries  at 
distances  varying  from  one  to  three  miles  from 
the  plaintiff's  house,  and  then  continued : 

Anyone  who  looks  at  the  map  of  the  district, 
and  sees  the  way  in  which  those  coUieres  are 
placed,  must  see  at  once  that  the  plaintiff's  estate 
is  situate  in  an  atmosphere  loaded  with  coal  smoke. 
That,  I  may  say,  is  the  evidence  on  both  sides. 
Indeed  upon  thatpoint  the  plaintiff's  own  evidence 
is  very  strong.    He  tells  us,  spewing  of  this  very 
property,  what  sort  of  a  country  he  is  living  in. 
Of  course  there  cannot  be  better  evidence  against 
him  than  his  own,  when  it  is  in  the  s^iape  of  an 
admission ;  and  what  he  says  is :  "  I  should  say 
that  there  were  sufficient  collieries  to  call  it  a  black 
country,  though  we  have  not  yet  given  it  that 
name.*'    So  that  it  is  clear  that  this  is  a  case  in 
which  pure  atmosphere  cannot  be  expected,  and 
where,  if  you  take  away  Littlebum  Colliery,  the 
subject  of    this   suit,   there  would    still   be    an 
atmosphere  very  impure,  and  so  charged  with 
smoke  at  various  times  as  to  produce,  as  it  cer- 
tainly does    produce,    a  very  sensible  effect  in 
blackening  the  trees.    The  next  point  to  consider 
is  whether  the  Littlebum  Colliery  has  changed 
the  state  of  the  country  in  that  respect,  or  has 
"  introduced  a  new  state  of  things,"  to  use  the 
words  which  I  think  were  used  in  Tipping  v.  The 
St.  Helens  Smelting  Company  (11  H.  L.  Cas.)-    As 
regards  black  coal  smoke,  1  must  say  I  have  no 
doubt  it  did  not.    In  the  first  place,  the  quan- 
tity of  back  coal  smoke  before  was  very  consider- 
able, so  considerable,  as  has  been  described  by  the 
plaintiff,  as  to  be  very  troublesome  to  him ;  and  so 
it  is  also  described  by  a  g^eat  number  of  witnesses, 
who  knew  the  place  for  years,  and  who  have  been 
called  by  the  defendants — oddly  enough,  not  by 
the  plaintiff,  but  by  the  defendants.    They  say 
that  the  place  is  no  worse  now  than  it  was  many 
years  ago.    They  are  not  one  witnesss  or  two,  but 
six  or  seven,  who  have  known  the  place  for  a  very 
long  time,  who  have  been  employed  upon  it  as 
gardeners,  and  in  other  offices  about  the  house  and 
grounds,  and  knew  it  well,  and  who  all  agree  that 
the  state  of  blackness,  the  state  of  smokiness  of 
the  place  and  grounds  is  very  much  the  same  now 
as  it  has  been  for  a  very  great  number  of  years. 
On  the  other  hand  we  have  really  nothing  which 
can  be  called  contradictory  evidence,  and  I  am  of 
opinion  that  the  addition  to  the  quantity  of  black 
smoke — for  there  is  some  black  smoke  in  some 
considerable  quantities  at  times  from  the  Littlebum 
Colliery — has  not  produced  that  alteration  in  the 
state  of  things  which  previously  existed  which 
would  warrant  this  court  in  interfering  on  behalf 
of  the  plaintiff.    Whether  if  none  of  the  other 
collieries  had  ever  existed,  the  Littlebum  Colliery 
would  alone  have   produced   that    state  of   the 
atmosphere  is  a  question  I  am  not  now  called  upon 


to  decide ;  but  I  think  upon  the  evidence  that  it 
would  not,  even  had  the  atmosphere  been  pure. 
The  quantity  of  black  smoke,whion  appears  reduced 
to  a  minimum,  issuing  from  that  colliery,  would  not 
have  been  sufficient  for  that  purpose.    It  only 
remains  to  consider  the  real  and  most  important 
point,  and  the  most  contested  question  in  the 
cause.  Do  the  gaseous  emanations,  not  being  black 
smoke,  which  arise  from  the  colliery,  including  in 
that  expression  any  acid,  injure  the  trees  in  a 
substantial  manner,  so  as  to  entitle  the  plaintiff,  if 
he  had  brought  an  action,  to  substantial  damages? 
It  must  not  be  forgotten  that  in  the  St.  Helen^e 
Smelting  Oompamy^a  Case,  the  jury  awarded  361L 
damages,  as  the  actual  damage  sustained,  which 
was  a  very  substantial  sum  indeed,  because  it  was 
only  the  damage  up  to  the  time  of  the  action 
brought.  What  I  have  to  consider  is  whether  such 
a  case  is  made  out  here.    I  must  say  that  I  think 
the  plaintiff  has  come  before  that  damage  has  been 
sustained.    I  am  not  sufficiently  acquainted  with 
the  sciences  of  botany  and  chemistry  to  be  able  to 
say  whether  the  damage  will  ever  be  sustained ; 
but  I  have  great  doubts  about  that.    It  is  quite 
sufficient  for  me  to  say  that  when  I  look  at  the 
evidence  I  am  of  opinion  that  it  has  not  yet  been 
sustained. 

His  Honour  made  some  further  comments  upon 
the  evidence  and  continued : 

For  these  reasons  I  think  the  pledntiff  has  not 
made  out  his  case,  and  that  as  he  comes  here 
strictly  upon  legal  grounds  to  ask  for  an  injunction 
upon  the  ground  of  substantial  injury,  the  only 
course  I  can  take  is  to  dismiss  tne  bill,  and  of 
course  the  costs  must  follow. 
From  this  decision  the  plaintiff  appealed. 
Henry  Matthewe,  Q.C.,  and  Edmund  Jame§  and 
Trevelyan  (of  the  Common  Law  Bar),  for  the 
appellant. 

Sir  Henry  James,  Q.C.,  Waller,  Q.C.,  and  Mae- 
lachlan,  for  the  respondent  company. 

The  nature  of  the  arguments,  which  chiefly 
turned  upon  the  evidence,  is  sufficiently  indicated 
in  the  judgments  of  the  court. 

Their  Lordships  took  time  to  consider  their 
judgments. 

July  14. — Lord  Justice  James  now  delivered  the 
following  judgment :  In  this  case  the  Master  of 
the  BoUs  dismissed  the  bill  of  the  plaintiff  with 
costs.  The  bill  in  substance  sought,  by  a  manda- 
tory injunction  to  prevent  the  defendants,  who  are 
a  great  colliery  company,  from  erecting  or  work- 
ing any  coke  ovens  or  other  ovens  to  the  nuisanoe 
of  the  plaintiff,  the  nuisance  alleged  being  from 
smoke  and  deleterious  vapours.  The  Master  of 
the  Bolls  thought  it  right  to  lay  down  what  he 
conceived  to  be  the  principle  of  law  applicable  to  a 
case  of  this  kind,  which  principle  he  found  ex- 
pressed in  the  great  case  of  Tipping  v.  The  8L 
Helen* 8  Smelting  Company  (12  L.  T.  Bep.  N.  S.  776; 
11  H.  of  L.  Cas.  642),  in  which  Mellor,  J.,  gave  a 
very  elaborate  charge  to  the  jury,  which  was  alter- 
wanls  the  subject  of  very  elaborate  discussion  and 
consideration  m  the  House  of  Lords.  The  Master 
of  the  Bolls  derived  from  the  case  this  principle  : 
that  in  any  case  of  this  kind,  where  the  plaintiff  is 
seeking  to  interfere  with  a  great  work,  carried  on, 
so  far  as  the  work  itself  is  concerned,  in  the  nor^ 
mal  and  usual  manner,  the  plaintiff  roust  show 
substantial,  or,  to  use  the  expression  of  the  Master 
of  the  Bolls,  visible  diunage.  The  term  ''visible*' 
was  yery  much  quarreUed  with  before  us  as  not 
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bong  an  aocurate  statement  of  the  law.  It  was 
said  that  the  word  nsed  in  the  judgment  of  the 
House  of  Lords  (in  Tipping  v.  The  St,  Hden*a 
SnuiUing  Covvpany),  was  ''sensible."  I  do  not 
think  there  is  much  difference  between  the  two 
expressions.  When  the  Master  of  the  Bolls  said 
that  the  dama^  mast  be  yisible,  it  appears  to  me 
that  he  was  qnite  right,  and,  as  I  understand  it,  it 
amounts  to  this :  that  although,  when  you  once 
establish  the  fact  of  actual  substantial  damage,  it 
is  quite  right  and  legitimate  to  have  recourse  to 
scientific  evidence  upon  the  question  of  the  causes 
to  which  that  damage  is  to  be  referred,  yet  if  you 
are  obliged  to  start  with  scientific  evidence,  such 
as  that  procured  by  the  microscope  of  the  natu- 
ralist, or  the  tests  of  the  chemist,  for  the  purpose 
of  establishing  the  damage  itself,  that  will  not 
suffice.  It  must  be  an  actual  damage  capable  of 
being  shown  by  a  plain  witness  to  a  plain  oommon 
jmrman.  The  damage  must  also  be  substantial, 
and  it  must  be,  in  my  view,  actual ;  that  is  to  say, 
the  court  has  no  right  whatever  in  dealing  with 
questions  of  this  kind  to  have  regard  to  contin- 

Sent,  prospective,  or  remote  damage.  I  would 
lustrate  this  by  analogy.  The  law  does  not  take 
notice  of  the  imperceptible  accretions  to  a  river 
bank  or  to  the  sea  shore,  although  after  the  lapse 
of  yeirs  they  become  perfectly  measurable  and 
ascertainable ;  but  if,  in  the  course  of  nature,  the 
thin^  itself  is  so  imperceptible,  so  slow,  so  gradual, 
that  it  requires  a  great  lapse  of  time  before  the 
results  are  made  palpable  to  the  ordinary  senses  of 
mankind,  the  law  disregards  that  kind  of  imper* 
ceptible  operation.  So,  if  it  were  made  out  that 
every  minute  a  millionth  of  a  grain  of  poison  were 
absoibed  by  a  tree,  or  a  millionth  of  a  grain  of 
dust  deposited  upon  a  tree,  that  would  not  do, 
although  after  the  lapse  of  a  million  minutes  the 
grain  of  poison  or  the  grain  of  dust  could  be  easily 
detected.  It  would  never  have  done,  as  it  seems 
to  me,  Ibr  this  court,  in  the  reign  of  Henry  the 
Sixth,  to  have  interfered  with  the  further  extension 
of  the  use  of  sea  coal  in  London,  because  it  had  been 
ascertained  to  their  satisfaction,  or  predicted  to 
their  satisfaction,  that,  by  the  reign  of  Queen 
Victoria,  roses  both  white  and  red  would  have 
ceased  to  blow  in  the  Temple  G^ardens.  If  some 
picturesque  haven  opens  its  arms  to  invite  the 
commerce  of  the  world,  it  is  not  for  this  court  to 
forbid  the  embrace,  although  the  fruit  of  it  should 
be  the  sights  and  sounds  and  smells  of  a  common 
seaport  and  shipbuilding  town,  which  would  drive 
the  dryads  and  their  masters  from  their  loved 
solitudes.  With  respect  to  this  particular  pro- 
perty before  us,  I  observe  that  the  defeudants  have 
established  themselves  on  a  peninsula  which  comes 
cranking  far  into  the  very  heart  of  the  ornamental 
and  picturesque  grounds  of  the  plaintiff.  If,  in- 
steaa  of  erecting  coke  ovens  at  that  spot,  they  had 
been  mmded,  as  apparently  some  persons  in  the 
neighbourhood  on  the  other  side  have  done,  to 
import  iron  stone  and  erect  smelting  furnaces, 
foiges  and  mills,  and  had  filled  the  whole  penin- 
sula with  a  mining  and  manufacturiog  villa^, 
with  beershops  and  pigsties  and  dog  kennels,  with 
pigs,  dogs,  and  children,  which  would  utterly  have 
destroyed  the  beauty  and  amenity  of  the  plaintiff's 
grounds,  this  court  could  not,  in  my  judgment. 
Have  interfered.  A  man  to  whom  Providence  has 
given  an  estate,  under  which  there  are  veins  of  coal 
worth  perhaps  hundreds  or  thousands  of  pounds 
per  acre,  must  take  the  gift  with  the  consequences  I 


and  concomitants  of  the  mineral  wealth  in  which 
he  is  a  participant.    But  in  this  particular  case  the 
bill  itself  did  not  allege  any  sentimental  case ;  it 
did  not  allege  any  prospective  case ;  it  did  not  allege 
any  contingent  or  remote  case.    On  the  bill  as  it 
stood,  and  on  the  evidence  in  support  of  that  bill, 
there  was  a  case  of  absolute  nuisance  of  a  startling 
magnitude.    As  the  volume  was  opened  and  the 
affidavits  were  read  one  after  another,  it   really 
seemed  to  me  scarcely  possible  to  conceive  that 
any  answer  or  any  avoidance  could  have  been 
successfully  made  by  the  defendants.    But  when 
the  case  on  the  part  of  the  defendants  came  to  be 
heard,  and  when  the  evidence  came,  affidavit  after 
affidavit,  to  be  read,  every  observed  fact  and  every 
scientific   conclusion  from  the  fact  was  directly 
traversed — directly,    absolutely,    and   completely 
traversed.  The  only  thing  which,  to  my  mind,  was 
unmistakably  established  in  this  case  by  the  evi- 
dence on  both  sides,  was  the  utter  worthlessness 
of  affidavit  evidence  in  such  a  case  as  this.    That 
was  made  out  unmistakably  to  my  satisfaction. 
The  affidavits  were  before  the  Master  of  the  Bolls, 
who  not  only  had  the  affidavits  on  one  side  and  the 
affidavits  on  the  other  side  read  to  him,  but  they 
were  evidently  very  carefully  considered   hj  him, 
for  I  happened  to  have  the  copy  of  the  evidence 
which  he  hcbd  before  him.    The  witnesses  who  were 
selected  on  each  side  as  the  proper  sample  wit- 
nesses for  cross-examination  were  cross-examined 
before   him,   and    to    some    not   inconsiderable 
extent   cross-examined    by  him.      One    of    the 
witnesses,    who   was   a    great   witness    for    the 
plaintiff,    Mr.     Gorrie,    from     Edinburgh,    waH 
called    back    to    assist    him;    and   he    himself 
carefully  examined  with  a  microscope,  I  believe, 
or  with  a  glass,  every  specimen  that  was  produced 
to  him  from  the  woods  of  the  plaintiff,  and  after  a 
hearing  of  several  days,  and  an  examination  so 
carefully  conducted  as  that,  he  came  to  the  conclu- 
sion that  the  plaintiff  had  utterly  failed  to  make 
out  his  case,  and  that  there  was  no  case  proved  to 
him  of  a  single  tree  killed,  of  a  single  tree  sub- 
stantially injured,  or  of  a  single  blade  of  grass — to 
use  his  expression — burnt  or  destroved.    That  was 
the  conclusion  he  came  to  upon  the  question  of 
fact.    It  appears  to  me  that  whatever  conclusion 
I  might  have  arrived  at  myself  upon  the  evidence, 
if  it  had  come  before  me  in  the  first  instance  and 
I  had  nothing  but  the  papers  before  me,  I  cannot 
overrule  a  decision  so  arrived  at,  with  such  advan- 
tages and  after  such  opportunities.    Indeed,  we 
were   hardly    pressed  to   overrule  that  decision 
eimplidter.    It  was,  indeed,  suggested  to  us  that 
we  might  to  some  extent  take  judicial  cognisance 
of  the  fact  that  there  are  one  hundred  thousand 
tons  of  coal,  with  all  the  sulphur  in  it  burnt,  and 
throwiug  its  products  into  the  air  every  }rear.  It  was 
said,  "  \  ou  must  know  that  such  a  thing  as  that 
cannot  take  place  within  a  few  hundred  yards  of  a 
man's  woods  without  injuring  them."    1,  speaking 
for  myself,  was  not  startled  at  the  amount.     One 
hundred  thousand  tons  of  coal  converted  into  coke 
did  not  appear  to  me  to  be  anythiufip  very  startling 
in  point  of  amount.    I  believe  there  are  great 
numbers  of  ironworks  and  other  works  in  this 
country  in  which  a  great  deal  more  than  that  are, 
not  partially  consumed  by  being  converted  into 
coke,  but  wholly  consumed,  so  as  to  throw  the 
whole  products  of  combustion  into   the  air.    I 
believe  that  within  no  very  great  distance  of  the 
room  (Lords  Justices'  Court,  Lincoln's  Inn)    in 
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which  I  am  sitting  now,  or  at  all  events  within  the 
Metropolis,  as  much  as  seven  millions  of  tons  of 
coal  ore  burnt  every  year,  and  load  the.  atmosphere 
with  the  products  of  combustion.  Therefore,  cer- 
tainly, I  could  not  take  cognisance  of  the  fact  that 
one  hundred  thousand  tons  of  coal  converted  into 
coke  must  necessarily  be  substantially  a  nuisance 
to  woods  within  four  or  five  hundred  yards  of  it. 
One  thing  which  I  ought  to  nave  noticed  with 
reference  to  the  contradiction  between  the  evidence 
of  the  plaintiff  and  that  of  the  defendants  is,  that 
whereas  the  plaintiff  started  his  case  with  a  de- 
scription of  the  loads  of  dust,  smoke,  and  soot  that 
came  from  the  roke  ovens  of  the  defendants,  the 
defendants  meet  that  with  a  statement  which  ap- 
pears, so  far  as  I  can  see,  to  bo  absolutely  verified, 
that  they  never  practicallv  produce  any  black 
smoke,  or  soot,  or  dust  at  all,  but  that  the  whole  of 
the  matter  in  their  coke  ovens  is  absolutely  converted 
into  a  thing  which  is  almost  invisible.  However, 
we  were  pressed  with  this,  that  further  time  had 
elapsed,  another  year  had  gone,  and  that  we  might 
send  down  a  scientific  witness,  or  scientific  wit- 
nesses, who  should  go  and  inspect  the  property, 
and  report  to  us  either  as  witnesses  or  referees. 
To  my  mind  that  would  not  be  a  satisfactory  mode 
of  dealing  with  such  a  case  as  this.  I  am  unable 
to^nd  any  question  or  questions  which  I  could 
dictate  to  those  witnesses  upon  which  their  answers 
would  enable  me  to  determine  the  case.  They 
would  not  merely  have  to  ascertain  what  there  is, 
but  what  is  the  cause,  and  how  much  of  one  parti- 
cular cause  operates  in  combination  with  other 
causes ;  and,  in  truth,  it  would  be  giving  a  new 
trial  upon  new  evidence,  based  upon  the  present 
•state  of  things.  Therefore,  I  could  not  give  my 
voice  for  any  such  attempt  as  that  to  solve  the 
question  between  the  parties.  In  truth,  speaking 
for  myself,  I  should  be  verv  loath  to  stop  a  great 
work  of  this  kind,  especially  where  there  is  con- 
flicting evidence  between  the  parties,  except  upon 
the  evidence  of  a  jury,  which  jury  would  have  nad 
the  opportunity  of  personally  visiting  and  seeing 
the  lo<yu8  in  qiw  and  the  surrounding  district,  and 
before  whom  witnesses  would  give  their  evidence 
vivd  voce  in  open  court,  and  with  the  knowledge 
that  they  were  giving  it  to  persons  who  had  the 
opportunity  themselves  of  knowing  something  of 
what  they  were  deposing  to.  Then  the  question 
presentea  itself  as  to  whether  an  issue  should  be 
directed  to  try  the  question  of  nuisance.  An  issue 
would,  however,  hardly  be  a  just  or  proper  mode 
of  trying  the  case.  The  bill  was  filed  in  Feb.  last 
year.  An  issue  could  hardly  be  satisfactorily 
disposed  of  by  a  jury  as  to  what  was  the  state  of 
things  at  that  time  when  the  plaintiff  invoked  the 
protection  of  this  court,  and  I  therefore  am  not 
altogether  uninfluenced  by  this  consideration,  by 
a  desire  that  the  whole  of  this  mass  of  rubbish 
should  be  swept  away  and  buried  for  ever,  and  the 
whole  thing  tried  de  novo,  without  any  prejudice 
from  what  has  gone  before  in  this  court.  Of 
this  I  am  satisfied,  that  if  with  the  experience 
of  the  year  1873,  if  with  the  experience  of  the  year 
1874,  and  if  with  the  experience  of  the  beginning 
of  the  year  1875,  the  plaintiff  is  able  to  make  out 
that  there  has  been  a  substantial  wrong  done  to 
him,  and  a  substantial  wrong  being  continued  to 
be  done  to  him,  whicli  is  properly  the  subject  of 
an  action,  there  is  no  imminent  danger  of  irre- 
mediable mischief^there  is  no  danger  of  any  mis- 
chief for  which  he  will  not  be  able  to  get  ample 


compensation  up  to  the  time  of  the  verdict, 
whether  that  is  reckoned  in  scores,  or  hundreds,  or 
thousands  of  pounds ;  and  if  as  the  result  of  that 
verdict,  and  of  the  evidence  adduced  in  that  trial, 
it  should  then  appear  to  the  court  or  judge  that  it 
is  a  fit  case  to  follow  up  by  a  mandatory  iznunc- 
tion,  that  mandatory  injunction  would  be  qmte  in 
time  to  arrest  the  further  progress  of  mischief. 
For  I  am  satisfied  that  if  as  the  result  of  such 
proceedings  such  an  injunction  were  granted  in 
the  year  1875,  by  the  year  1876  no  landscape 
painter  or  landscape  gardener  would  be  able  to 
trace  in  the  woods  and  forests  of  this  estate  the 
slightest  evidence  of  the  peril  to  which  they  had 
been  in  the  mean  time  exposed.  I  think  the  plain- 
tiff ought  to  be  in  the  position  of  a  inan  who  has 
been  nonsuited  at  law  for  want  of  sufficient  evi- 
dence at  the  time.  If  he  can  make  out,  with  new 
materials  and  with  better  evidence,  a  better  case 
to  satisfy  the  court,  he  is  at  liberty  to  do  so.  The 
decision  of  the  Master  of  the  Bolls  affirmed,  as  I 
think  it  should  be  affirmed  by  us,  will  not  preju- 
dice him  any  more  than  to  this  effect :  that  he  hsA 
not,  up  to  the  22nd  Feb.  1873,  sustained  sufficient 
damage  to  warrant  a  verdict  in  an  action  on  the 
case,  or  to  warrant  this  court  in  interfering. 
Further  than  that,  he  is  not  prejudiced  except,  of 
course,  that  like  every  other  unsuccessful  litigant, 
he  has  to  pay  the  costs  of  his  unsuccessful  litiga- 
tion. I  am  of  opinion  that  the  decree  of  the  Master 
of  the  Bolls  ought  to  be  affirmed,  and  that  thia 
appeal  should  be  dismissed  with  costs. 

Lord  Justice  Mellish. — There  is  no  real  diffi- 
culty as  to  the  principles  on  which  the  court 
should  proceed  in  determining  this  case.  The 
question  to  be  determined  is,  whether  the  plaintiff 
has  made  out  that  in  an  action  at  law  he  could 
recover  substantial  damages  for  the  nuisance 
alleged  in  the  bill.  The  only  real  difficulty  about 
that  is  the  mode  of  distinguishing  how  much  of 
that  proposition  depends  upon  Questions  of  fact, 
and  how  much  upon  questions  of  law.  There  is  a 
difficulty,  to  my  mind,  in  distinguishing  precisely 
what  is  a  Question  of  fact  from  what  is  a  question 
of  law  in  these  proceedings  about  nuisances  In- 
deed, when  certain  inferences  of  fact  have  been 
established  by  a  number  of  cases,  they  become  to 
a  great  extent  very  nearly  of  the  same  authority  as 
if  they  were  propositions  of  law.  For  instance,  it 
it  is  of  course  not  correct  to  say,  as  a  strict  propo- 
sition of  law,  that  if  the  plaintiff  has  not  sustained, 
or  cannot  prove  that  he  nas  sustained  substantial 
damage,  this  court  will  give  no  relief,  because,  of 
course,  if  it  could  really  be  proved  that  the  plaintiff 
was  about  certainly  to  sustain  most  substantial 
damage  by  what  the  defendant  was  doing,  and 
there  was  no  doubt  about  it,  this  court  would  stop 
the  defendant  at  once,  and  would  not  wait  until 
the  substantial  damage  had  been  sustained.  Bat 
in  nuisances  of  this  particular  kind,  it  is  known  by 
experience  that  it  is  impossible  to  be  certain  that 
substantial  damage  ever  will  be  sustained  unlesB 
substantial  damage  actually  has  been  sustained,  and 
therefore  with  reference  to  this  particular  descrip- 
tion of  nuisance,  it  becomes  perfectly  correct  to 
lay  down  the  principle  that,  unless  substantial 
damage  is  proved  to  have  been  sustained,  thia 
court  will  not  interfere.  And  so,  in  my  opinion, 
with  reference  to  the  observations  of  the  Master  of 
the  Bolls  about  the  damage  bein^  visible.  That  is 
not  correct,  of  course,  as  a  strict  proposition  of 
law,  as  if  it  is  made  out  that  there  is  substantia 
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dftmaee  by  legal  evidence,  it  does  not  matter  how  it 
is  made  oat,  whether  it  is  made  out  by  the  eye,  or 
whether  it  is  made  oat  by  the  nose,  or  whether  it 
is  made  oat  by  the  eye  of  a  scientific  person  or  by 
the  eye  of  anybody  else.  But,  as  a  matter  of  fact, 
in  cases  of  a  nuisance  of  this  particular  descrip- 
tion, unless  the  damage  is  proved  to  have  been 
BOfitaiaed  so  that,  I  will  not  say  every  ignorant 
eye,  but  every  fairly  instructed  eye  can  really  see 
it  in  the  woods  itself^unless  that  is  the  case,  it  is 
impossible  to  be  certain  that  the  substantial 
damage  really  has  been  sustained.  Therefore, 
those  propositions  are,  to  my  mind,  perfectly  ac- 
curate, and  I  do  not  think  that  it  is  material  here 
to  distingaish  how  much  of  them  ought  now  to  be 
consider^  as  inferences  of  fact  which  the  court 
draws  from  experience  in  former  cases,  or  how 
much  of  them  are  to  be  considered  strictly  as 
questions  of  law.  On  account  of  the  great  im- 
portance of  this  case  to  the  parties ;  and,  certainly, 
irom  the  great  contradiction  in  the  evidence,  it 
was  not  satisfactory  in  my  mind  to  decide  the  case 
without  in  a  great  measure  going  through  the 
eridence  in  the  book  before  me.  The  result  of  it 
is,  that  I  am  persuaded  that  this  case  was 
thoroughly  investigated  in  the  court  below,  that  is 
to  say,  it  was  as  thoroughly  investigated  as  the 
defective  procedure  renders  it  possible  that  a 
case  of  this  kind  should  be  investigated.  It  is  quite 
obvious  that  the  Master  of  the  Bolls,  in  coming  to 
the  conclusion  to  which  he  did  come,  had  very 
great  advantages  over  what  we  possibly  can  have. 
All  the  witnesses,  the  scientific  witnesses  and  the 
other  witnesses  who  were  cross-examined,  were 
cross-examined  before  him.  He  put  numerous 
questions  to  them  himself,  to  satisfy  his  own  mind 
as  to  the  particular  points  on  which  he  required  to 
be  satisfied,  and,  no  doubt,  he  obtained  that  infor- 
mation which  he  particularly  wanted.  We  have 
not  that  advantage,  and  deciaing  on  what  I  con- 
sider to  be  a  pure  question  of  fact — this  being  the 
first  appeal,  perhaps  it  would  be  wrong  to  go  quite 
80  far  as  to  sa^r,  that  the  decision  in  point  of  fact, 
must  be  what  in  a  court  of  law  would  be  called  a 
verdict  against  the  weight  of  evidence  to  entitle 
us  to  interfere ;  but  I  think  great  weight  must  in 
cases  of  this  kind  be  given  to  the  decision  of  the 
court  below ;  and  unless  we  can  see  plainly  to  our 
minds  that  there  is  a  wrong  inference  drawn  on  a 
point  of  fact,  we  ought  not  to  interfere  with  the 
decision.  And  having  read  through  all  the  evi- 
dence, I  cannot  say  that  on  the  evidence,  as  it 
stands,  I  difier  from  the  conclusion  that  the  Master 
of  the  Bolls  came  to.  I  entirely  agree  with  what 
the  Lord  Justice  has  said,  that  the  cross  examina- 
tion of  the  witnesses  who  were  cross-examined,  if 
it  proves  anvthing,  does  certainly  make  out  this, 
that  the  affidavit  evidence  of  those  who  were  not 
oross-examined  is  necessarily  most  untrustworthy. 
I  suppose,  when  the  parties  assented  for  the  pur- 
pose of  saving  expense — and  I  do  not  say  that  it 
was  at  all  an  improper  agreement — that  only  cer- 
tain selected  witnesses  should  be  cross-examined, 
they,  of  course,  must  have  run  the  chance  of  such 
an  inference  as  that  being  drawn,  and  when 
I  see  the  very  large  modifications  in  the  evidence 
of  all  the  important  witnesses  both  on  one  side  and 
on  the  other — ^for  there  are  several  of  the  defen- 
dant's witnesses  who  to  a  great  extent  admit  things 
very  strongly  against  their  case  when  they  come 
to  be  pressed  in  cross-examination — when  I  see  the 
great  difference  that  is  made  in  the  result  of  the 
Mao.  Cas.— Yol  IX. 


evidence  of  those  who  are  cross-examined  and  those 
who  are  not,  it  is  utterly  impossible  to  give  deci- 
sion in  favour  of  the  plaintiff  on  the  testimony  of 
his  witnesses  who  were  not  cross-examined,  and 
who  gave  their  evidence  solely  on  affidavit.    The 
evidence  in  favour  of  the  plaintiff  that  certainly 
struck  my  mind  most,  when  the  evidence  was  first 
read,  was  that  of  the  numerous  foresters  who  were 
examined,  and  who  apparently  gave  very  conclu- 
sive opinions,  but  I  think  they  are  open  to  the 
criticism  which  the  Master  of  the  Bolls  made  upon 
them,  namelv,   that  they  do  for  the  most  part 
only  state  their  opinions.     They  say  that  they 
looked  at  the  trees,  and  that,  in  their  opinion, 
they  were  greatly  damaged;   that  they  came  up 
six   months   afterwards,  and  that,  in   their  opi- 
nion, the   damage  had   greatly  increased.    That 
shows  what  the  value  of   affidavit  evidence  is. 
They  state  their  opinions,  and  they  do  not  state 
facts.    They  do  not  detail  to  the  court  what  they 
actually  observed  with  their  eyes,  so  that  the  court 
might  from  that  come  to  a  conclusion  as  to  what 
the  actual  damage  would  be.    Therefore,  on  the 
whole,  I  have  no  doubt  at  all  that  it  is  impossible, 
on  this  evidence  as  it  stands,  to  do  anything  else 
than  affirm  the  judgment  of  the  Master  of  the 
Bolls.    The  question  on  which  I  did  certainly,  at 
the  close  of  the  argument,  entertain  a  doubt,  was 
whether  it  was  our  duty  to  have  this  case  further 
investigated,  and  simply  to  affirm  the  judgment  of 
the  Master  of  the  Bolls.    Now  I  agree  with  what 
the  Lord  Justice  has  said,  that  it  would  have  been 
very  difficult  for  us  to  have  sent  down  any  persons 
on  whose  evidence  we  could  satisfactorily  have 
relied,  to  examine  the  state  of  the  woods  at  present. 
We  should  practically,  if  we  had  done  that,  have 
been  giving  up  our  judgment  to  their  iudgment, 
for,  after  having  done  that,  it  would  have  been 
very  difficult  for  us  to  have  difiered  from  what  they 
said.    Then  I  considered,  and  that  is  what  I  had 
mere  doubt  about,  whether  it  was  our  duty  to 
order  an  issue  to  be  tried  at  Durham.    Bat  I  have 
come  to  the  conclusion  that  that  is  not  our  duty. 
In  the  first  place,  the  plaintiff  at  the  outset  had  the 
choice  of  the  tribunal  which  he  would  select.    He 
could  have  brought  his  action  at  law,  and  tried  it 
by  a  jury  of  the  county  of  Durham,  if  he  had  been 
so  minded,  or  he  might  have  instituted  his  suit  in 
this  court.    He  chose  to  institute  his  suit  in  this 
court,  and,  in  my  opinion,  it  is  very  important  for 
us  to  see,  though  of  course  we  must  administer 
equal  justice  to  both  parties,  that  plaintiffs  do  not 
get  the  power  of  stopping  very  important  com- 
mercial works  by  proceedings  in  this  court  when 
they  have  not  got  a  case  which  they  could  prac- 
tically present  to  a  jury.    And  then  it  is  impossible 
not  to  oe  influenced  by  this  consideration.  Here  an 
enormous  expense  has  been  incurred  by  a  trial  in 
this  court,  bringing  up  all  the  witnesses  to  Lon- 
don.   The  Master  of  the  Bolh  has  properly  come 
to  the  conclusion  on  the  evidence,  as  it  stands, 
that  the  plaintiff  has  not  made  out  his  case,  and 
therefore  he  has  dismissed  his  bill.     Will  it  be 
just  and  right,  if  that  is  the  state  of  the  evidence 
on  the  case  as  it  stands,  that  we  should  begin  a 
totally  new  investigation,  at  an  enormous  expense 
also  to  the  defendants  who  have  been  brought  here 
by  the  plaintiff,  and  who  say  that  it  is  not  their 
fault  that  there  has  been   no   trial  by  a  jury, 
because  the  plaintiff  did  not  choose  to  bring  an 
action  and  did  not  choose  to  ask  for  a  jury  in  the 
court  below  ?    It  appears  to  me  that  it  would  be 
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unjust  to  the  defendants  to  order  that  there  should 
be  an  issue  tried  in  this  matter,  particularly  when 
one  considers  that  the  case  is  not  finally  decided. 
If  a  real  damage  does  go  on  being  sustained,  and 
is  made  plain  and  manifest  so  that  no  one 
who  sees  the  woods  can  doubt  it — if  that  does 
occur  the  plaintifE  will  not  be  without  his  remedy. 
He  still  may  brin^  his  action,  and,  in  my  opinion, 
on  the  evidence,  I  nave  no  doubt  that  he  may  bring 
his  action  in  time  to  stop  any  real  serious  damage 
to  his  property.  On  the  whole,  therefore,  I  am  of 
opinion  that  the  judgment  of  the  Master  of  the 
EoUs  must  be  affirmed,  and  the  appeal  dismissed 
with  costs.  Appeal  diamisaed  with  costs. 

Solicitors  for  the  appellant,  Bogerson  and  F(n'd  ; 
for  the  respondents.  Ward,  MiUs,  and  WUham, 


ELECTION  FETZTZONS. 

Beported  by  F.  O.  CBxnfp,  Esq.,  Barrister-at-IiAW. 


THE  BOROUGH  OF  POOLE. 

(Before  Gkove,  J.) 

May  4,  5,  6,  7,  8,  and  9, 1874. 

Pa/rltameniary  election — Bribery — Corrupt  pro* 
mises — Influencing  wives  of  voters — Treatvng — 
Pa/yment  ofpubUcans*  hills  at  previous  election — 
Sv/pply  of  beer  at  subsequent  election — Intention 
of  candidate — Seqti^nce  of  events — Remoteness — 
Costs. 

A  solicitor  employed  as  the  election  agent  of  the 
respondent,  called  upon  the  wives  of  voters  with 
the  view  to  obtain  their  husbands*  votes,  and  in 
so  doing  held  out  to  the  wives  expectations  of  pay' 
ment  of  money,  or  money's  worth,  ex,  gr.,  by  pay* 
inent  of  redes,  relief  from  difficulties,  or  new 
dresses  for  themselves. 

Held  thai  such  a  proceeding  was  a  corrupt  practice, 
going  to  tlie  very  root  of  electoral  corruption,  and 
avoided  the  election. 

At  a  previous  election  in  1868  upwards  of  2001.  was 
paid  by  the  present  respondent,  then  a  candidate, 
for  beer^  sullied.  Such  panfm,ents  were  not  re' 
turned  in  the  election  expenses.  At  the  election  in 
1874  large  quantities  of  beer  were  supplied  by  the 
publica/As,  but  the  bills  sent  in  to  the  respondent 
were  dated  the  day  after  the  polling  and  pur' 
ported  to  charge  only  for  beer  supplied  subse* 
quently  to  the  election.  When  such  bills  were 
sent  in  they  were  not  objected  to  by  the  respor^ 
dent's  a^ent,  nor  did  he  make  any  remonstrance 
concerning  them. 

Held  that  the  treating  at  tlie  election  in  1874  was 
sufficiently  connected  with  that  in  1868,  to  justify 
the  anticipation  thai  a  considerable  sum  of  m^mey 
would  be  allowed  for  beer,  and  to  make  the  treat' 
ing  at  the  latter  corrupt,  as  tending  to  influence 
voters,  or  as  being  a  reward  for  having  voted. 

Semble,  lavish  treating  by  publicans  themselves, 
without  any  ground  for  expecting  pa/yment,  would 
be  sufficient  to  avoid  the  election. 

The  ruling  of  Lush,  J*.,  in  the  Brecon  petition, 
approved  and  followed. 

The  petitioners  being  persons  nut  forward  by  others 
unahle  to  pay  costs  oeyond  the  deposit  in  the  event 
of  defeat,  and  there  being  no  evidence  thai  their 
object  was  to  purify  the  electoral  condition  of  the 
borough : 

Held,  that  each  side  should  pa/y  their  own  costs. 

This  was  a  petition  against   the  return  of  Mr. 

Waring  in  1874,  which  was  impunged  on  the  ground 


of  general  bribery,  treating,  and  undue  influence 
before  and  after  the  election. 

E.  Giffard,  Q.C.  and  W.  Q,  Harrison  were 
counsel  for  the  petitioners. 

Ballantir^e,  Serjt.,  Mclntyre,  Q.G.,  and  Bowen, 
for  the  respondent. 

This  report  is  confined  to  the  allegations  proved, 
namely,  of  bribery  by  corrupt  promises  ana  treat« 
ing.  The  facts  are  fully  stated  in  the  judg- 
ment. 

On  the  question  of  treating  Bdllantine,  Serjt., 
for  the  respondent,  addressed  his  Lordship.  He 
said : — On  the  present  occasion  your  Lordship  will 
have,  I  venture  to  think,  first  of  aU  to  define  what  . 
is  the  meaning  of  treating.  Of  course  there  is  no 
difficulty  in  understanding  that  treating  in  the 
ordinary  sense  of  the  term  means  that  provisions 
or  wines  are  furnished  to  another  at  some  one 
else's  expense.  So  &r  there  is  no  difficulty  in 
dealing  with  the  word,  but  the  question  is  wliat  is 
treating  that  will  invalidata  an  election,  and  for 
the  purpose  of  invalidating  an  election  treating 
must  be  corrupt.  There  again  we  meet  with 
another  t^rm  of  very  doubtfdl  signification.  The 
word  corrupt  is  governed  when  used  in  these 
statutes  by  matters  of  a  purely  Parliamentaiy 
kind,  and  adapted  to  elections  alone,  and  not  by 
the  ordinary  meaning  of  the  term.  I  apprehend 
that  what  is  meant  to  be  corrupt  in  the  statutes 
governing  these  inquiries  is  something  done  in- 
tentionally, with  a  view  to  influence  the  election ; 
to  influence  a  single  vote,  or  a  greater  number  of 
votes ;  a  giving  away  of  provisions  with  the  view 
to  affect  the  mind  of  the  person  to  whom  it  is 
given ;  and  to  induce  him  to  give  his  vote  in  the 
quarter  the  donor  desires  it  to  be  ^ven.  Another 
application  of  the  term  corrupt  is  when  there  is 
provision  or  treating,  with  a  view  to  reward  a  per* 
son  for  the  vote  that  he  has  so  given.  There  again 
very  probably  is  another  limitation,  because  inas- 
much as  before  the  vote  was  given  there  was  some 
undertaking  implied  or  real  which  would  have  an 
effect  on  the  mind  of  the  voter.  I  apprehend  that 
xmder  no  circumstances  would  the  treating  in  this 
case  be  such  as  to  disqualify  the  elected  candidate. 
I  believe  I  have  not  incorrectly  stated  the  ad- 
mitted deflnitions  of  that  word,  and  the  mode  in 
which  the  facts  must  be  applied  for  the  purpose  of 
bringing  out  the  conclusion  sought  to  be  ootained 
in  order  to  unseat  the  member.    He  cited 

Tlie  Brecon  Petition  (unreported;   see  Leigh  and 

Le  Marohaat'B  Election  Law,  p.  27) ; 
The  Wallvngfard  Petition,  19  L.  T.  Bep.  N.  S.766; 

0.  M.  &  H.  58. 

[Gkove,  J.,  observed  that  Blackburn,  J.,  oonsidered 
the  quantity  of  drink  to  be  an  ingredient  in  the 
corruption.]  He  put  it  as  to  the  intention  to  affect 
the  election.  A  small  quantity  only  differs  from  a 
large  one  inasmuch  as  a  large  one  would  be  more 
likely  to  produce  the  effect,  and  if  the  possibility 
of  producing  the  effect  is  excluded  it  is  im- 
material whether  the  amount  is  large  or  snuJL 
With  reference  to  the  operation  of  the  proceedings 
at  the  election  in  1868  the  learned  serjeant  said : — 
I  think  I  may  take  it  as  a  fact  that  treating  after 
an  election,  independent  of  any  promise,  implied 
or  direct,  made  during  the  election  or  before  the 
polling,  independent  of  its  acceptance  or  its 
giving  being  by  way  of  rewarcl  for  voting, 
whether  judicious  or  not,  is  perfectly  legaL  If  I 
am  right  in  that  proposition,  I  must  coiisider 
what  tkQ  &cts  of  the  case  are,  and  ask  your  Lord- 
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ship  whetiher  any  of  them  warrant  yon  in  coming 
to  the  oondnsion  that  in  any  of  the  incidents  oi 
the  last  election,  or,  as  I  understand  my  learned 
fiiend  to  say,  in  the  election  of  1868,  uiere  was 
treating  dnrine  the  election  and  subsequent  to  it 
—treating,  as  I  think  it  is  in  evidence  before  your 
Lordship,  on  both  sides — at  all  events,  by  the  evi- 
dence, it  is  not  confined  to  one  side.     I  have  a 
right,   in   arguing   these  matters,  to  take  the 
&voarable  alternative,  inasmuch  as  it  is  not  im^ 
puted  to  Mr.  Waring,  or  I  should  rather  say  his 
sapporters,  that  they  alone  treated  in  the  borough, 
and  I  have  a  perfect  right  to  assume  that  the 
treating  was  general,  independently  of  the  fact 
that  my  learned  friend  has  never  suggested  by  his 
evidence,  or  by  a  singte  observation,  that  it  was 
otherwise.    There  are  two  ways  of  looking  at  the 
question — one  is  upon  a  principle  well  known  to  our 
law,  and  the  other,  though  extremely  difficult  to 
be  defined,  is  allowed  to  have  its  bearing  in  all 
cases  in  civU  courts ;  I  mean  the  remoteness  of  an 
act     A  man  who  meets  with  a  railway  accident 
has  a  paralytic  stroke  two  years  afterwards.    The 
difficulty  is  that  there  is  no  sequence  of  events ;  it 
is  too  remote,  though  possibly  the  result  of  the 
accident.     This  is  a  case  in  which  certain  things 
were  done  in  an  election  four  or  five  years  ago, 
and,  standing  by  themselves,  are  l.hey  not  ab- 
stractedly too  remote  P    But  it  may  be  said  they 
are  not  too  remote,  supposing  you  continue  to  use 
them — that  is  to  d^y,  supposing  you  continue  to 
keep  the  remembrance  of  the  borough  alive  with  a 
view  ultimately  to  affect  the  success  of  the  elec- 
tion.   I  think  in  saying  this  I  put  it  as  strongly 
against  my  client  as  I  am  able  to  do.      Of  course, 
Wore  your  Lordship  introduces  that  element  into 
your  decision,  you  will  come  to  the  certain  con- 
dosion  that  that  was  the  intention,  and  that  it  has 
been  kept  alive.    But  what  is  the  evidence  of  any- 
thing of  the  kind  P    My  learned  friend  wiU  rely 
npon  certain  payments  oeing  made  in  the  borough 
sinoe  that  time  as  indicating  that  Mr.  Waring  had 
an  eye  to  coming  forward  on  a  future  occasion, 
and  that  will  be  argued  bv  my  learned  friend,  as 
he  argnes  everything,  with  great  ability  and  great 
force.   I  must  answer  as  best  I  can,  and  submit  to 
your  Lordship  whether  it  is  reasonable.      I  am 
speaking  of  the  subscriptions  to  charities,  the 
registration,  and  the  mumcipal  elections.     I  shall 
pass   over  the   charities   without  a  word,    and 
address  myself  to  other  matters.    [GaovB,  J.— I 
know  they  subscribe  to  charities,  perhaps  not 
always  from  a  charitable  motive.]  Mr.  Waring  de- 
dares  that  he  left  matters  to  be  disposed  of  by  his 
agent,  making  no  inquiry,  and  that,  owing  to  the 
influence  of  the  Quest  family,  he  never  intended  to 
stand  for  Poole  again,  until  lately,  he  speculated 
on  the  Ballot  Bill  being  carried,  and  he  thought 
his  principles  would  enable  him  to  go  in,  provided 
the  voters  were  allowed  to  be  independent.    He 
had  a  strong  reason  for  this  because  115  who 
promised  to  vote  for  him  at  the  former  election 
did  not,  and  of  these  78  voted  for  Mr.  Guest.    I 
think  it  is  quite  a  fiur  argument  that  the  Guest 
influence  obts^ped  out  of  his  promises  a  sufficient 
nomber  of  people  to  return  him  at  the  head  of  the 
poll.    It  is  not  unreasonable,  under  such  circum- 
atanoes,  that  he  should  determine  not  to  stand  for 
Poole  again,  and  I  submit,  taking  his  word,  that 
110  payments  can  be  shown  to  be  made  with  a  view 
to  the  subsequent  election.    The  value,  if  there  is 
Any,  in  this  argument  is  that  if  he  had  been  shown 


to  be  privy  to  the  treating  in  1868,  he  did  not  mean 
that  it  should  have  an  efiect  on  the  election  that 
subsequently  occurred.    [Gkovb,  J. — I  have  no 
reason  to  doubt  that  he  intended  not  to  put  up 
again,  but  he  says  he  had  a  shrewd  idea  tnat  the 
ballot  would  become  law.]    I  wish  to  show  that 
he  had  no  improper  motive  for  the  treating  in 
1868.    Having  disposed  as  far  as  I  am  able  of  that 
election,  we  must  see  what  was  the  course  of  the 
last  election  of  1874,  and  what  was  done  then  that 
could  render  illegal  that  which,  according  to  the 
argument  I   have  addressed  to  your  Lordship, 
would  be  a  perfectly  legal  thing.    No  promises 
are  proved,  with  one  single  exception.     I  admit 
there  is  a  letter,  which  I  do  not  propose  to  com- 
ment  npon.    People   may  do  at  some  time  or 
another  indiscreet  things,   and  probablv  if  Mr. 
Aldridge  had  thought  a   little  more  about  the 
matter  he  would  not  have  written  the  letter  to 
Gill.    But,  at  the  same  time,  Mr.  Aldridge  was 
firmly  convinced  that  there  was  no  harm  in  treating 
after  the  election.    If  he  knew  there  had  been  a 
promise  before  the  election,  and  that,  in  point  of 
fact,  acts  had  been  done  which  he  must  know  con- 
stituted bribery,  the  smallest  exercise  of  conmion 
sense  would  have  prevented  his  writing  a  letter 
which  would  have  been  at  all  events  a  clue  to  some- 
thing of  the  kind.    I  contend  that  the  openness  of 
thatletter,  having  relation  to  something  expended 
after  the  election,  showed  he  had  no  consciousness 
that  treating  after  the  election  was  an  improper 
act.    The  case  of  Mra,  Morris  is  the  only  one  in 
which  there  is  any  promise  of  treating.    [Gsove, 
J. — Are  you  not  putting  it  rather  too  much  upon 
a  wicked,  or,  in  a  popular  sense,  a  corrupt  act  P 
Is  it  necessary  that    a   person    should    be   ex- 
ceedingly   corrupt     and    wicked  P      Is    it    not 
enough  that  acts    were  done,  not   from  a   bad 
and  corrupt  motive,  in  the  common  sense,  but 
which  the  law  declares  illegal  and  which  were 
done  with  the  idea  of  influencing  the  election  P] 
I  used  the  word  corrupt  within  the  meaning  which 
the  learned  judges  have  given  to  it.    I  can  quite 
understand  that  though  a  man  may  be  innocent  in 
mind,  yet  if  any  promise  was  made  of  a  reward  for 
the  election,  and  which  promise  is  carried  out  or 
intended  to  be  carried  out  after  the  election,  which 
would  invalidate  it,  ^I  am  not  able  to  extricate 
myself  from  that  which  is  constituted  to  be  the 
law.    [Grove,  J. — Lush,  J.,  in  the  Brecon  case, 
held  that  an  invitation  to  an  entertainment  to 
take  place  afterwards,  or  a  promise  to  invite,  or  a 
practice  of  giving  an  entertainment  which  voters 
may  calculate  upon,  would,  if  followed  up  by  the 
treat,  give  it  the  character  of  being  corrupt.]    I 
put  it  that  there  is  no  evidence,  except  in  a  single 
mstance,  of  any  such  promise.     [Geovb,  J. — Take 
the  case  of  Mr.  Harker,  who  pays  the  sum  of  200Z. 
for  beer  after  the  last  election,  and  then  there 
comes  a  fresh  election,  and  no  public  measure  was 
apparently  taken  to  prevent  oiink  being  given, 
but  bills  are  sent,  all  of  which  he  keeps.    I  am  not 
imputins  to   him   a    bad    motive;    perhaps   he 
thought  ne  was  acting  for  the  best  for  his  client, 
but  I  think  this  seems  almost  the  very  thing  that 
Lush,   J.    referred  to.]     What  I  mean    is  that 
there  is  no  evidence   of  any  promise.    It  must 
not  be  supposed  that  I  have  not  reason  to  feel  the 
weight  of  matters  of  this  kind  and  the  difficulty  of 
deaung  with  them,  but  I  think  that  though  these 
are  matters  that  have  a  colouring  that  is  dark  at 
first,  yet  when  one  comes  to  investigate  them  it  ia 
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quite  possible  that  their  resalts  may  be  different 
from  those  which  at  first  present  themselyes. 

Giffard,  Q.O.  in  reply. — It  was  not  immaterial 
to  consider  what  his  learned  friend  was  about  when 
he  wanted  to  keep  Mr.  Harker  back.    Here  was 
an  experienced  agent  making  returns  which  he 
knew  not  to  be  true,  and  he  would  state  this  in  the 
broadest  terms.    He  was  guilty  of  a  misdemeanor, 
and  he  knew  it  in  making  a  return  of  the  expenses 
of  1868,  which  he  knew  not  to  be  true,  and  he 
therefore  came  before  his  Lordship  under  circum- 
stances which  did  not  entitle  him  to  credit.    Mr. 
Harker  was  the  ascertained  and  recognised  agent 
of  Mr.  Waring  in  1868,  and  therefore  he  called 
attention  to  the  conduct  which  he  pursued.    He 
would  take  Mr.  Waring*s  statement  to  be  accurate 
that  when  disappointed  in  1868,  though  he  had  sat 
for  the  borougn,  he  determined  not  to  contest  it 
again ;  but  it  was  obvious  that  he  soon  changed  his 
mind,  for  he  continued  his  Subscriptions  to  the 
charities  of  the  town,  and  advanced  money  from 
time  to  time  for  the  registration  of  the  borough. 
With  reference  to  the  treating,  it  was  admitted  to 
be  the  day  after  the  polling-day,  and  supposing 
there  to  be  no  more  in  the  case  than  tnat  the 
admitted  agents  of  Mr.  Warinc  had  extensively 
deluged  the  borough  in  beer  on  that  day,  he  should 
have  thought  it  would  have  been  a  fact  upon  which 
a  learned  ludge  would  have  drawn  the  conclusion 
that  it  was  corrupt  treating.    This  was  a  system 
which  had  been  disclosed  by  the  facts  of  the  case, 
the  total  expenses  in  1868  being  13602.  6«.  7d.,  and 
the  returned  amount  only  being  470Z.  9«.   lOd 
His  learned  friend  had  said  that  this  had  gone  on 
on  both  sides,  but  assuming  for  the  purpose  that 
it  had  been,  though  there  was  no  proof  of  it,  it 
showed  that  no  person  returned  under  such  an 
election  could  be  duly  elected.    Mr.  SLarker  ad- 
mitted that  there  was  from  1502.  to  2002.  spent  in 
beer,  and  not  one  single  item  of  it  returned.    It 
was  impossible  to  see  the  effect,  all  this  beer,  or 
beer  and  refreshments,  being  omitted  from  the 
account  must  have  had.    If  in  truth  Mr.  Harker 
had  determined,  so  to  speak,  to  turn  over  a  new 
leaf,  and  had  determined  that  upon  this  occasion 
there  should  be  no  corrupt  treating,  would  not  he 
have  gone  round  to  all  the  persons  who  sent  in 
bills  the  last  time  and  told  them  not  to  do  so  this 
time  P    The  learned  counsel  then  spoke  of  John 
Wills  having  given  aw&y,  as  he  stated,  on  his  own 
responsibility,  beer,  &c.,  to  the  value  of  202.  be,  3c2., 
whilst  his  year's  rent  was  only  182.,  and  he,  like 
many  others,  was  unable  to  state  why  he  sent  in 
his  bill  to  Mr.  Harker.    If  there  was  the  faintest 
truth  in  the  giving  of  that  amount  of  beer,  what 
did  it  come  to  but  a  bribe  to  the  publican  for 
his   vote  ?    The  impression  of  Mr.  Aldridge  had 
gone  through   the  borough,  and  the  publicans 
thought  that  if  they  could  date  their  bills  on 
the  procession  day  it  would  be  all  right.    Had 
Mr.   Harker    refused    to  pay  the  bills  sent   in 
to  him  the  witness  box  would  have  been  crowded 
with     persons    ready    to    disclose    everything. 
Had    this    inquiry    not    been    held    the    bills 
would    have    been   paid,  he  knowing  that  they 
were    expenses    incurred    on    Mr.    Waring's  be- 
half.   He  could  not  tell  how  his  learned  friend 
could  attempt  to  say  that  the  seat  could  stand 
after  admitting  that  Mr.  Waring  would  have  paid 
the    bills    had  they  been  sent   to  him,     Qiffard 
then  referred  to  the  orders  given  by  Mr.  Western, 
and  said  no  one  could  doubt  his  agency.    He  was 


the  Vice-President  of  the  Liberal  Association,  and 
one  of  the  deputation  who  went  from  the  public 
meeting  to  request  Mr.  Waring  to  stand,  and  also 
an  active  canvasser.  Mr.  Western  had  presented 
himself  as  a  candid  witness,  but  his  opinion  of  his 
candour  was  very  much  altered  when  he  found 
that  he  had  been  paid  so  much  in  1868,  and  that 
he  had  been  paying  some  one  else's  money  to  win 
his  own  battle.  The  mayor  of  the  borough  was 
proved  to  have  been  paid  72.  for  voters'  expenses 
and  beer  in  1868,  and  there  was  another  72.  which 
was  unexplained.  [Qaove,  J.  asked  how  the  case 
would  stand  supposing  the  publicans  of  the  town, 
as  a  body,  gave  away  free  beer,  even  on  their  own 
account.]  Giffa/rd  said  that  by  analogy  he  shonld 
think  the  result  would  be  of  the  same  character  as  if 
there  had  been  general  intimidation.  The  general 
treating,  he  contended,  would  be  an  obstruction  to 
the  free  voting  of  the  constituency,  and  there- 
fore would  render  the  seat  void.  [Grove,  J. 
said  it  might  be  that  a  large  number  of 
men  had  an  interest  of  their  own  to  serve,  snch 
as  in  reference  to  a  Licensing  Act,  and  he  asked 
what  would  be  the  result  supposing,  to  further 
their  cause,  they  treated  the  voters  generally.] 
Giffa/rd  said  a  somewhat  similar  condition  of 
things  to  that  referred  to  by  his  Lordship  occurred 
at  Galway,  when  Keogh,  J.  delivered  his  famons 
judgment.  The  case  of  1868  showed  that  Mr. 
Sty  ring's  manager,  a  very  energetic  supporter  of 
Mr.  Waring,  received  no  less  a  sum  than  SOL  in 
payment  of  beer  corruptly  expended,  and  which 
was  not  returned  in  the  expenses.  Mr.  S tyring 
was  proved  to  have  been  active  on  this  occasion, 
but  neither  Mr.  Styring  nor  Mr.  Andrews  was  put 
into  the  box.  Publicans  upon  publicans  had 
applied  to  Mr.  Harker,  and  unless  the  sitting 
member  and  his  agent  could  dissociate  themselves 
and  prove  to  his  Lordship*s  satisfaction  that  they 
had  given  reasonable  orders  that  such  things 
should  not  be  done,  then  the  inference  was  that 
these  bills  would  be  paid.  He  asked  his  Lordship 
to  come  to  a  conclusion  adverse  to  Mr.  Waring. 

May  9. — Grove,  J. — This  case  is  one  that  certainly 
has  presented  to  my  mind  more  diflBculty — ^not  only 
than  any  election  case  I  have  tried — and  within 
this  year  I  have  tried  several  cases — but  I  may 
say,  with  the  exception  of  very  serious  criminal 
cases,  which  are  naturally  grounds  of  great  anxiety 
to  any  judge  who  may  nave  to  try  tnem ;  it  has 
presented  to  me  more  difficulty  than  any  within 
the  two  years  and  a  half  that  I  have  had  the 
honour  of  a  seat  on  the  bench,  speaking  with 
reference  to  civil  cases.  I  have  considered  much 
about  it  each  day  as  we}l  as  I  could,  and  have 
given  it  my  utmost  attention,  and  to  the  arguments 
of  the  learned  counsel — I  won't  sav  all  the  argu- 
ments, but  substantially  the  boay  of  them.  I 
have  looked  carefully  at  the  evidence  on  both  sides, 
and  at  the  probabilities  of  this  case  which  mighc 
present  themselves  to  the  mind  of  a  tribunal 
which  acts  as  judge  both  of  law  and  of  fact.  I  see 
no  chance  of  any  change  taking  place  in  the  deci* 
sion  arrived  at,  and  therefore  no  object  will  be 
gained  by  postponing  my  judgment.  This  case  is 
presented  as  against  the  sitting  member  upon 
various  grounds.  Yesterday  evening  I  thought  it 
better,  for  the  sake  of  directing  the  attention  of 
the  learned  counsel  to  the  points  which  really 
present  difficulties,  to  mention  those  portions  dt 
the  case  that  my  mind  is  quite  clear  u^n ;  but  if 
anything  had  been  presented  to  my  mmd  by  the 
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learned  oonnsel  for  the  petitioners  which  I  set 
ande,  or  npon  which  I  had  come  to  an  improper 
oonclasion,  I  shoald  have  been  perfectly  willing  to 
abandon  it  without  any  hesitation.  The  counsel 
for  the  petitioners,  however,  have  accepted  what  I 
said  as  if  it  were  a  decision,  although  it  was  not 
<me,  and  he  has  not  addressed  me  on  that  part  of 
the  case.  I  mentioned  why  as  to  those  portions  no 
case  has  been  made  out  against  the  sitting  mem- 
ber. The  case  as  against  the  sitting  member  was 
that  he  had  paid  on  one  occasion  the  sum  of 
21  for  firing  off  a  gxm  and  seeing  some  exer- 
cises which  took  place  on  the  Thursday  before 
the  election  day,  and  it  was  said  at  that  time 
probably  some  information  had  reached  Mr.  Waring 
on  the  possible  dissolution,  and  therefore  this  was 
Bomethmg  which  might  be  said  to  be  a  bribe  to 
encourage  men — not  all  of  whom  were  voters — to 
vote  for  him.  There  has  been  a  correction  in  that, 
and  Friday  has  been  substituted  in  Mr.  Waring's 
evidence  for  Thursday.  The  dissolution,  or  rather 
the  speech  announcing  the  impending  dissolution, 
was  on  the  Saturday ;  and  Mr.  Waring  has  said — 
and  I  entirely  believe  him — ^that  he  had  no  notion 
before  he  came  down  to  Poole  until  the  Saturday 
that  there  was  to  be  an  immediate  dissolution, 
though  he  believed  there  would  be  one  before  the 
close  of  the  session.  Not  only  is  that  unanswered, 
bat  it  is  what  one  could  not  help  believing,  for  the 
dissolution  could  not  possibly  have  been  known 
except  to  Mr.  Gladstone,  or  to  some  few  in  his 
immediate  confidence.  That  payment,  therefore, 
to  be  distributed  among  some  forty  odd  men,  was 
as  if  Mr,  Waring  had  come  at  any  time  to  Poole, 
having  no  doubt  in  his  mind  of  the  possibility  of 
becoming  a  candidate  ;  or,  putting  it  farther,  in- 
tending to  become  a  candidate,  and  that  he  had 
gone  out  and  given  this  sum,  which  was  very 
little,  in  order  to  obtain  something  like  general 
popularity.  I  don't  say  that  this  is  a  desirable 
system ;  I  should  like  to  see  the  whole  electien 
system  changed ;  I  should  like  to  see  the  term 
candidate  abolished  if  I  could,  and  that  members 
of  Parliament  should  be  elected,  not  by  their  own 
seeking,  but,  if  possible,  by  the  voice  of  the  con- 
stituency, untrammelled  by  any  unfair  influences 
whatever.  But,  however,  it  is  no  use  talking  of  a 
thing,  which,  if  it  come,  will  come  at  a  distant 
day.  Such  has  not  been  the  system  in  this 
country  for  along  time  past,  and  will  not  be  for  a 
long  time  to  come.    It  is  a  thing  which,  in  the 

E^resent  state  of  affairs,  one  can  hardly  expect. 
His  Lordship  referred  to  several  allegations 
which  he  found  unsupported,  and  prooeeded.] 
Kow  I  come  to  two  cases  which  present  a  very 
different  aspect ;  one  is  the  catte  of  Mr.  Aldridge 
with  regard  to  four  women,  and  the  other  is  ^e 
case  of  treating.  The  treating  is  to  be  looked  at 
in  two  different  aspects — by  the  sitting  member 
and  by  election  partisans.  As  regards  the  first 
case,  thaii  of  Mr.  Aldridge,  I  do  not  know  that  I 
ever  felt  a  greater  amount  of  anxiety  to  wish  to 
decide  rightly  than  in  that  case.  On  the  one  hand 
he  is  a  gentleman  who  appears  to  have  borne  the 
position  of  a  highly  respectable  solicitor  in  this 
town»  and  he   is  charged  with  making  certain 

E remises  for  the  purposes  of  the  election.  Against 
im  several  witnesses  are  called,  substantially 
to  support  a  case — that  to  four  different  women  he 
has  noade  or  hinted  a  promise  of  [payment  of  money 
or  money's  worth  to  their  husbands  if  they  would 
vote.    They  appear  to  be  people  against  whose 


character  there  is  no  imputation.  They  are  Mrs. 
Stokes,  Mrs.  Mathews,  Mrs.  Eussell,  and  Mrs. 
Morris.  It  is  not  because  there  are  four  to  one — 
because  we  cannot  assume  it  to  be  true,  simply  on 
account  of  the  number  of  witnesses — but  they  all 
say  something  of  the  same  sort,  that  Mr.  Aldridge 
came  and  canvassed  their  husband's  vote  and  held 
out  promises,  either  of  payment  of  rates,  a  new 
dress,  relief  from  difficulties,  or  a  supply  of  beer, 
and  undoubtedly,  if  their  evidence  was  true,  tried 
to  tempt  them  by  these  promises.  I  have  looked  at 
the  matter  in  every  possible  light,  and  from  many 
years'  practice  at  the  Bar,  and  many  years  as  a 
ludge,  I  am  accustomed  to  consider  evidence,  and  I 
have  come  with  pain  to  the  conclusion  that  I  believe 
the  evidence  a^inst  Mr.  Aldridge.  I  believe  Mrs. 
Morris  implicitly,  but  I  might  have  a  doubt  of 
Mrs.  Mathews  and  Mrs.  Eussell,  especially  as  the 
latter  npoke  of  her  husband  having  voted  when 
he  had  no  vote,  and  introduced  the  word  "  pri- 
vately." I  think  it  far  from  improbable  that  the 
word  "  privately"  was  more  an  expression  of  her 
own  opinion,  which  she  interpolated  into  the  con- 
versation. There  can  be  very  little  doubt  of  the 
import  of  the  word,  and  had  she  stood  alone  it 
might  have  been  one  of  the  cases  upon  which  I 
am  not  satisfied.  With  regard  to  Mrs.  Mathews 
she  gave  her  evidence  with  great  apparent  truth- 
fulness. She  was  not,  as  far  as  I  could  see,  in  any 
way  shaken  in  cross-examination,  and  she  was 
to  some  extent  confirmed  by  her  husband, 
who  gave  his  evidence  with  very  great  fairness. 
Against  her  there  is  the  alleged  conversation 
which  she  had  with  Cartridge,  who  appeared  to 
be  a  respectable  witness.  Some  remark  was  also 
made  respecting  her  dress,  which  had  been  bought 
since,  but  I  do  not  think  this  would  be  sufficient 
to  invalidate  her  testimony.  There  was  no  spite, ' 
no  animosity,  no  probability  of  her  creating  a 
statement  and  coming  here  and  perjuring  herself 
for  the  small  benefit  Of  unseating  Mr.  Waring, 
even  if  she  knew  that  result  would  follow.  These 
and  other  persons  have  been  got  at  by  some  of 
the  agents  of  the  petitioners,  and  I  have  no  doubt 
there  has  been  great  activity  on  both  sides — 
even  the  time  between  the  sittings  of  the  court  is 
occupied  in  getting  up  fresh  evidence  almost  sine 
fine.    Although  there  is    nothing    to  show    im- 

E roper  conduct,  it  is  extremely  probable  that  there 
as  been  great  activity  on  both  sides,  for  we  know 
that  active  steps  have  been  taken  to  get  up  evi- 
dence for  Mr.  Aldridge.  As  to  Mrs.  Stokes  and 
her  family,  and  Mrs.  Morris,  I  see  nothing  with 
regard  to  Mrs.  Stokes  which  is  invalidated,  ex- 
cept by  the  contradiction  of  Mr.  Aldridge  and 
some  small  collateral  matter,  of  some  glasses  of 
water  by  Mr.  Harker.  No  doubt  but  she  has 
some  morbid  state  of  mind  as  well  as  body,  and 
she  thinks,  with  justice  or  not,  that  she  has  been 
hardly  used ;  that  her  friends  have  deserted  her, 
and  tnat  she  is  allowed  to  lie  on  a  bed  of  sickness. 
She  is  in  a  morbid,  and  possibly  bitter  frame  of 
mind ;  but  there  is  no  evidence  that  she  has  been 
suborned  to  tell  a  most  wicked  and  abomidlible 
falsehood.  Looking  at  her  demeanour  in  court, 
and  at  her  long  cross-examination  in  this  court 
and  afterwards,  I  cannot  tell  of  anything  against 
her  character.  She  admits  that  when  a  young 
girl  she  used  to  tell  fortunes  by  looking  at  the 
bottom  of  a  teacup  or  something  of  that  sort,  or 
with  a  pack  of  cards  that  cost  a  penny ;  but  it  is 
too  much  to  say  that  she  is  a  fortune-teller  on  that 


190 


MAGISTRATES'  OASES. 


FooLB  Election  Petition, 


accomifc.    Not  only  mnst  it  be  imputed  to  her, 
bat  then  came  her  two  daughters  and  hasband. 
I   don't  think  the    husband  was  a  satisfactory 
witness,   but  of    the  two  daughters  I    thought 
differently.    It  is  true  the  first  one  made  a  mis- 
take as  to  the  conversation,  and  I  watched  her 
deportment  before  I  asked  her  as  to  what  her 
mother  said  about  being  dead,  and  I  could  not  detect 
anything  unveracious,  as  she  corrected  herself  in 
the  most  natural  way.    Then  came  a  young  girl, 
about  13, 1  believe,  and  she  gave  her  evidence  very 
well.    It  is  often  said  young  children  are  the  best 
witnesses,  as  their  minds  have  not'  become  tam- 
pered with  or  corrupted.    Mrs.  Stokes,  if  her  evi- 
dence was  false,  must  have  been  actuated  by  the 
smallest  conceivable  motive,  amounting  to  this, 
that  Mr.  Aldridge's  mother  had  been  kind  to  her, 
he  had  not  continued  the  kindness  after  her  death, 
and  by  this  she  must  be  supposed  to  have  invented 
a  perfectly  gratuitous  falsehood  and  suborned  her 
daughters  to  come  and  support  it.    I  cannot  see 
anvthing  to  cause  me  to  put  so  harsh  and  impro- 
bable a  construction  upon  it.    Mrs.  Morris  gave 
her    evidence   with   perfect  straightforwardness, 
unless  she  was  an  actress,  and  took  a  part  such 
as  none  that  adorn  the  stage  could  have  assumed. 
She  was  an  unwilling  witness ;  she  answered  the 
first  question  asked  by  Mr.   Giffard  in   a  way 
antagonistic  to  him.     She  told  her  story  simply, 
straightforwardly,  and  with  regret.     She  states 
that  Mr.  Aldridge  made  an  absolute  promise  to 
her,  and  her  statement  was  truthful  and  natural, 
80  that  even  Serjeant  Ballantine,  who  is  too  skilful 
an  advocate  'to  make  false  points,  could  not  but 
admit  that  she  gave  her  evidence  very  well  indeed. 
One  could  hardly  expect  that  a  woman  would  come 
and  commit  downright  perjury  for  the  purpose  of 
injuring  a  man  against  whom  she  could  have  no 
reason  to  show  any  animosity.    It  may  be  said  she 
was  got  at  and  bribed ,  but  I  cannot  enter  into 
these  matters.    I  must   take  the  evidence  as  it 
conies,  and  I  see  not  the  slightest  reason  for  im- 
puting to  her  the  slightest  mistime.    As  to  the 
contradictions,  Mr.  Cox  recollects  as  much  of  the 
visit  as    that    Mr.  Aldridge    did  not    take  her 
privately  away.    It  is  a  most  singular  thing  that 
when  people  are  moving  about  serving  beer,  he 
should  recollect  this  circumstance  so  accurately, 
while  he  cannot  remember  anything  else  that-  took 
place  that  day,  and  said  the  house  was  distant 
three  miles  from  the  London  Hotel,  whilst  the  cab- 
man, who  was  one  of  a  class  who  do  not  usually 
underrate  distances,  said  it  was  only  one  mile.  The 
cabman  and  Mowlem  also  differed  very  materially  one 
from  the  other  in  their  evidence.    Then  comes  an 
awkward  matter.    Mr.  Aldridge,  who  could  not 
have    any   more  knowledge    than    that    Samuel 
Morris  was  scheduled  as  being  bribed,  before  the 
petition  is  heard  goes  to  the  cabman  and  actually 
asks  him  questions  which  apply  entirely  to  the 
evidence  which  Mrs.  Morris  gives.    It  is  a  most 
formidable  matter,  and  I  cannot  reconcile  it  to  my 
mind,  but  that  it  makes  against  Mr.    Aldridge. 
[His  Lordship  here  read  a  portion  of  Slade's  evi- 
dence, relating   to    the   interview  on    Saturday 
week.]    It  must  be  remembered  that  in  this  case 
we  are  dealing  with  a  gentleman  of  considerable 
practice  as  an  attorney,  and  who  may  ask  certain 
qaestions  one  would  not  expect  to  be  asked  by 
an  ignorant  and  illiterate  person.     One  would 
have  expected  him  to  show  how  this  came  to  his 
knowledge  and  why  this  inquiry  was  made  of  the 


cabman  by  anticipation    before  he   heard    Mrs. 
Morris's  statement.    Taking  all  these  facts  into 
consideration  I  come  with  great  pain  to  the  con- 
clusion that  I  believe  substantially  the  story  of 
the  two  witnesses — Mrs.  Morris  and  Slade,  bat  I 
believe  one  of  them  would  be  enough.    This  there- 
fore amounts  to  a  corrupt  promise,  which  is   a 
serious  and  formidable  thing.    It  is  not  the  hasty 
expression  of  a  person  who  was  a  stranger  to   the 
candidate,  but  it  is  said  by  one  of  the  firm  of 
solicitors    employed  by  Mr.  Waring.    They  are 
employed  in  1868;   bills  are  made  out  in  their 
name,  Mr.  Aldridge  has  canvass  books,  he  is  a 
solicitor,  and  ought  to  know  what  he  is  about.     I 
cannot  go  beyond  the  case  before  me ;  but  if  it  be 
found  tnat  rour  women  unconnected  with  each 
other — not   concerned    in    any   oonspiracjr — and 
against  whom  there  is  not  a  shadow  of  evidence 
that  they  concocted  the  scheme,  and  a  similar 
attempt  was   made  to   get  the;  husband's  vote 
by    playing   upon    the   infiuence    of    the    'wife 
over   the    nusband,    it    is    a    certain    evidence 
of  probability  which    would   be    accepted    both 
in  civil   and    criminal    cases.    It    looks    like    a 
systematic  mode  of  canvassing ;  for  aught  I  know 
there  may  be  other  women,  not  willing  to  come 
forward,  or  not  able  to  be  got  at.    It  is  a  most 
serious  thing  that  a  gentleman  of  this  description 
should  get  at  the  votes  of  husbands  by  speaking 
privately  to  their  wives.    It  is  not  a  matter   in 
which  some  zealous,  unwary  agent  of  the  candidate 
is  concerned ;  in  this  case  he  is  the  agent  of  the 
candidate  and  it  goes  to  the  root  of  electoral  cor- 
ruption.   If  the  case  stood  alone  on  the  evidence 
of  the  four  women  I  should  be  bound  to  declare 
Mr.  Waring's    election   not   good.    The  case  of 
treating  is  substantially  this.    [JBIb  Lordship  read 
the  words  of  sect.  4, 17  &  18  Vict.  c.  102.J     The 
facts  broadly  stated  are  these:  In  the  previous 
election  in  lo68  large  sums  of  money  were  not  re- 
turned in  the  election  accounts,  but  p^d  for  drink, 
and  perhaps  some  was  for  refreshment,    which 
was  supplied  before  or  after  the  election,  or  both. 
The  sum  is  IbOL  or  2001.,   most  probably  it   is 
nearer  200L,  but  I  will  call  it  about  1751.    Here 
was  a  matter  quite  illegal,  which   the   election 
agents  should  nave  returned,  otherwise  all   the 
objects  of  the  return  are  avoided.    If  the  election 
agent  makes  a  return  of  the  expenses,  and  he  ex- 
cludes a  large  sum,  I  see  no  object  in  returning 
expenses.    If  the  agent  can  return  479{.  as  ex- 
penses, and  afterwards,  by  his  own  admission, 
spends  1360L  which  makes  altogether  three  times 
the  original  amount,  the  return  of  election  ex- 
penses is  an  idle  farce.    It  might  be  said  that  Mr. 
Harker  did  not  know  that  claims  were  going  to 
be  made,  and  he  paid  these  bills  from  a  sense  of 
honour,  but  at  the  next  election  he  should  have 
taken  the  greatest  pains,  in  justice  to  Mr.  Waring 
himself,  to  prevent  any  p|Ossibility  of  the  recnr- 
renoe  oE  such  a  state  of  things ;  but  I  cannot  find 
that  there  was  anything  in  the  shape  of  a  pabliu 
or  general  warning,  or  that  anything  was  done  to 
prevent  it.    It  seems  to  have  crept  out  that  there 
was  a  promise  given  to  Mrs.  Morris  of  free  beer 
after   the   election,   and   the   publicans  became 
advised  of  what  they  considered  to  be  the  law, 
that   although   you  may  not   give   away   drink 
during   the   election   you     may    give   away    as 
much  as  von  like  after  the  election.    It  was  a 
curious  coincidence  that  they  should  all  have  dated 
their  bills  the  day  after  t&e  election.    Some  of 
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them  sent  in  bills  for  beer,  which,  if  consumed  in 
one  or  two  days,  is  something  extraordinary,  and 
it  is  impossible,  without  a  high  degree  of  credulity, 
to  belieTe  it  was  a  straightforward  matter.    There 
is  the  statement  of  Mtb,  Morris;   and  the  fact, 
which  is  not  contradicted,  that  when  the  bell- 
ringers  made  a  claim  for  work  done  during  the 
election,  Mr.  Harker  said,  "  Perhaps  I  shall  be  able 
to  do  something  on  the  procession  day."    This  was 
avowedly  for  services  rendered  during  the  election. 
I  only  refer  to  this  as  showing  the  system  of  de- 
ferred payments^    Then  there  is  the  case  of  Mr. 
Western.    It  is  admitted  by  Seijeant  Ballantine 
tiiat  what  Mr.  Western  ordered  would  be  paid. 
He  went  as  a  deputation  to  Mr.  Waring,  and  can- 
vassed actually  for  him,  ^ving  the  names  of  people 
to  be  canvassed,  and  acting  as  an  avowed  partisan 
for  Mr.  Waring.     He  ordered  a  very  large  quan- 
tity of  beer  immediately  the  election  was  over, 
and  no  doubt  a  genuine  spontaneous  festival  given 
without  any  preconceived  idea  may  not  be  pay- 
ment for  voting.     But  I  must  view  the  facts  of 
each  case  and  see  whether  there  was  not  a  toler- 
ably clear  understanding  that  these  people  were  to 
have  a  very  considerable  amount  of  beer  to  be 
given  away  alter  the  election ;  but  that  they  would 
not  scrutinise  too  closely,  provided  they  sent  in 
their  bills  after  the  election  day.     It  is  a  curious 
thing  that  my  brother  Lush,  in  his  judgment  at 
Brecon,  anticipated  this  very  case.  He  there  says : 
"  The  treating  which  the  Act  calls  corrupt  must 
be  connected  with  something  which  preceded  the 
election — must  be  the  complement  of  something 
done  or  existing  before,  calculated  to  influence  the 
voter  while  the  vote  lies  in  his  power  ;   an  invita- 
tion given  before  to  an  entertainment  to  take  place 
afterwards,  or  even  a  promise  to  invite,  or  a  prac- 
tice of  giving  entertamments  after  an  election, 
which  it  may  be  supposed  the  voters  would  calcu- 
late on  most,  if  followed  up  by  the  treat  afterwards, 
ffive  it  the  character  of  corrupt  treating."    Here 
there  has  been  an  antecedent  claim  by  persons  for 
beer  after  the  election,  and  as  far  as  one  can  judge 
there  has  been  obviously  an  expectation  in  the 
minds  of  publicans  in  this  borough — at  least  those 
who  supported  Mr.  Waring — that  there  would  be 
large  bills  allowed  and  paid  if  they  sent  them  in 
afterwards ;  and  when  they  are  sent  in  to  Mr 
Barker  he  does  not  return  or  repudiate  them,  but 
keeps  them  without  a  word  of  remonstrance.    In 
one  case  we  have  an  amount  of  20Z.  from  a  man 
who  only  pays  182.  a  year  rent.    Can  any  reason- 
able person  doubt    that  after  the  petition  was 
ended  and    the  member  declared  to  have  been 
duly     elected    these     biUs    would    have    been 
paid  ?  —  and    so   the   matter  would    have   gone 
on,    toties    guoiies,    at    every    election      I    have 
no  right  to  assume    what  the  other  side  have 
done,  and,  if  I  did,  it  would  not  alter  my  con- 
dnsicm,  but  here  we  have  publicans  supplying 
beer  without  any  check  on  their  accounts.    Mr. 
Western    does   not   appear   to  have   taken  the 
slightest  means  to  find  out  what  each  did  give 
away  in  beer.    There  was  virtually  no  purchase  by 
Mr.  Western,  there  was  no  dealing  as    in  the 
ordinary  a£&irs  of  life,  but  the  bl.  was  left  to  their 
disoretion.     Can  it  be  said  that  this  large  extent 
of  treating  was  all  a  sudden,  spontaneous  case  of 
rejoicing,  such  as  that  of  the  Brecon  case.      It 
would  be  impossible  I  should  think  /or  any  rational 
man  to  come  to  that  conclusion.    The  consequence 
would  be  that  at  every  election,  at  ail  events  as 


soon  as  ever  the  polling  day  was  over,  an  enor* 
mous  amount  of  beer  would  be  distributed,  and 
publicans  would  never  be  asked  as  to  how  much 
had  been  given  away.    It  was  said  that  there  was 
no  great  drunkenness  on  the  election  or  proces- 
sion day ;  but  it  may  be  that  a  large  portion  of 
this  beer  was  given  away 'during  the  progress  of 
the  election,  and  this  would  make  less  drunken- 
ness on  any  particular  day.    But  that  is  a  remote 
inference,  and  is  not  a  matter  that  a  judge  could 
decide ;  the  obvious  state  of  the  whole  matter  was 
that  there  was  expected,  and  I  think  I  may  say  it 
was  an  understanaing,  that  a  large  sum  of  money 
would  be  paid  for  beer,  and  that  a  large  amount 
of  beer  was  ordered  by  Mr.  Western  immediately 
after  the  election ;  and  so  it  is  impossible  to  say 
that  this  was  spontaneous.     This  is  a  far  more 
important  matter,  in  consequence  of  the  exten- 
sion  of    the    suffrage.     My    brother    Bramwell, 
everything    that   faUs    from  whom   is  marked 
by  strong  sense,  has  spoken  of  treating  as  having 
become  a  far  more  serious  thing  at  the  present 
time.      With  men  well  to  do  in  the  world — such 
voters  as  the  Beform   Bill  gave  us — ^it  would 
not   be   likely  that  a  dinner  or  a  treat  would 
convert  a  great  number  of  voters ;  but  when  you 
come  to  the  poor  man,  to  whom  a  few  shillings  or 
a  day's  beer  drinking  is  one  of  the  great  objects  of 
his  life,  who  does  not  look  to  the  past  or  to  the 
future ;  who  has  not  received  that  development  of 
the  faculties  which  enables  him  to  look  far  into 
future  times,  small  sums  of  money  or  beer  may 
become  enough  to  turn  his  vote.    Therefore  treat- 
ing becomes  far  more  serious  than  before  the 
Representation  of  the  People  Act.    The  Legisla- 
ture has  thought  fit  to  conier  the  franchise  upon 
the  people,  many  of  whom  are  obviously  devoia  of 
education.    The  statute  shows  that  there  are  pro- 
visions made  for  illiterate  men  to  vote,  and  every- 
thing should  be  done  to  give  these  provisions  force. 
The  Legislature  thinks  that  their  voice  is  such 
that  it  should  have  a  share  in  making  the  laws  of 
the  country,  and  it  becomes  most  important  that 
the  franchise  should  be  guarded,  or  the  fact  of 
elections  being  decided  by  the  quantity  of  beer 
given  to  these  illiterate  people,  becomes  a  very 
material   question.      B^  these   considerations    I 
am  led  reluctantly,  as  m  the  other  case — though 
not  with  the  same  pain,  as  it  is  not  a  question  of 
deciding  between  conflicting  evidence — to  the  con- 
clusion that  it  is  clear  there  was  treating  and 
sufficiently  connected  with  the  treating  at  the 

Erevious  election.  Agreeing  entirely  with  what  my 
rother  Lush  has  said,  I  hold  that  it  was  treating 
that  was  corrupt,  namely,  tending  to  produce  an  in- 
fluence upon  the  mind  oi  the  voters,  or  offering 
them  a  reward  for  having  voted;  either  by  some 
understanding  before,  or  otherwise  there  was  suffl- 
cient  treating  to  taint  the  election  and  make  it  void. 
I  must  look  at  the  whole  facts  to  see  whether  there 
has  been  this  treating  by  agents  who  stand  as 
such  in  the  eye  of  the  law.  I  have  no  doubt  that 
Mr.  Aldridge  and  Mr.  Western  stand  as  agents ; 
there  is  quite  enough  to  bring  that  home  to  them. 
As  to  the  (question  of  treating  that  went  on — the 
lavish  treatmg,  even  assuming  it  to  be  done  by  pub- 
licans themselves — I  should  be  inclined  to  think 
that  would  be  enough  to  avoid  the  election.  It  is 
not  necessary  that  I  should  decide  upon  that. 
[Having  disposed  of  some  minor  matters  nis  Lord- 
ship concluded :]  I  have  some  degree  of  reluct- 
ance and  regret  in  one  case,  and  a  good  deal  of 
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pain  in  the  other,  in  coming  to  the  oonclasion  I 
have  arriyed  at,  bnt  I  must  act  according  to  m  j 
own  convictions,  and  I  declare  Mr.  Waring  not 
duly  elected.  Strictly  spealpng,  a  judge  should 
not  have  feelings  of  regret  or  joy,  but  one  cannot 
help  feeling  sorry  that  a  gentleman  who  himself 
has  not  been  guilty  when  a  candidate  of  the  actual 
practices  before  us,  but  is  extremely  liberal  and 
leaves  matters  to  be  paid  for  by  other  people, 
should  be  deprived  of  his  seat.  I  am  convinced, 
however,  according  to  law,  that  this  case  is  made 
out  to  my  reasonable  satisfaction.  There  is  but 
another  matter  which  I  would  advert  to — the  Ques- 
tion of  costs.  I  am  by  no  means  satisfied  oi  the 
mode  in  which  the  case  was  brought  forward. 
The  second  petition,  I  find,  was  only  filed  to 
meet  some  possible  defect  of  the  first,  and  the 
other  one  is  lodged  by  a  person  who  cannot 
sign  his  name,  and  another  who  could  only  scrawl 
it,  and  is  evidently  very  uneducated.  What 
meaning  is  there  in  this  but  that  those  who  were 
interested  put  forward  persons  who  cannot  pay  the 
costs  beyond  the  amount  of  money  which  was  in 
all  probability  deposited  for  them.  On  the  other 
hand,  if  they  succeeded  they  would  get  all  the 
costs  out  of  the  pocket  of  the  person  they  de- 
feated. Generally,  it  is  my  practice  to  give  costs 
to  the  successful  party,  but  I  shall  not  do  so  now. 
If  a  defeated  candidate  comes  forward  in  a  straight- 
forward way  and  succeeds,  as  a  general  rule  I 
should  allow  the  costs  to  follow  the  event ;  but  if 
persons  are  put  forward  who  may  receive  but 
cannot  pay  costs  it  is  not  right  that  they  should 
recover  them  ;  and  I  have  no  evidence  that 
these  men  came  forward  from  purely  constitutional 
reasons  to  purify  the  electoral  franchise  of  Poole, 
and  they  have  not  been  put  into  the  box  after  a 
challenge  by  Seijeant  Ballantine.  I  do  not 
approve  of  this  petition,  and  of  the  mode  by 
which  it  was  efiected ;  therefore,  taking  all  the 
circumstances  into  consideration,  and  seeing  that 
a  ^;reat  many  of  the  charges  have  failed,  and  that 
this  was,  to  some  extent,  a  fishing  petition,  each 
party  must  pay  their  own  costs. 

Attorneys  for  the  petitioners,  0.  0.  Ellis  and  Co. 

Attorneys  for  the  respondent,  Cope,  Rose,  and 
Pearson.  

BOLTON  ELECTION  PETITION. 

(Before  Melloe,  J.) 

Tuesday,  May  26, 1874. 

Parliamentary  election — Violating  provisions  of  the 
Ballot  Act — Effect  on  election — Bribery — PrO' 
viding  railwa/y  passes — Conditional  promise — 
Illegal  OAst — Penalty — Systematic  a/nd  designed 
violation  of  the  law — Validity  of  return — Costs — 
Bespondent  ordered  to  pay,  oithough  the  election 
held  valid, 

A  violation  of  the  provisions  of  the  Ballot  Act  which 
entails  a  penalty  does  not  necessaril/y  affect  the 
validity  of  the  return. 

By  sect,  4  of  the  Ballot  Act  it  is  provided  that  every 
agent  in  oMendomce  at  a  polling  stalion  shall 
maintain  and  aid  in  mmntavning  the  secrecy  of 
the  voting  in  such  station,  and  shall  not  commu' 
nicate,  except  for  some  purpose  authorised  by  law, 
before  the  poll  is  closed,  to  any  person  any  infer* 
mation  as  to  the  na/me  or  number  on  the  register 
of  voters  of  any  elector  who  has  or  has  not  applied 
for  a  ballot  paper,  and  no  person  whosoever  shall 
interfere  with  Or  attempt  to  i/nterfere  with  a  voter 


when  marking  his  vote,  or  otherwise  attempt  to  oh* 
tain  in  the  polling  etcUion  inform^ion  aa  to  the 
candidate  for  whom  any  voter  in  such  staiioth  is 
about  to  vote  or  has  voted,  or  eommninicate  ai 
any  time  to  any  person  any  informaiion  obtained 
in  a  polling  station  as  to  the  candidate  for  whom 
any  voter  in  such  station  is  about  to  vote  or  hait 
voted.  Every  person  coniraveninp  the  provisions 
of  this  section  is  liable  on  conviction  to  im^prison' 
ment. 

At  the  election  the  personation  agents  of  the  respon' 
dent  adopted  a  system  whereby  the  way  in  which 
voters  voted  was  ascertained,  and  this  mformcUion 
was  communicated  to  the  committee  rooms. 

Held,  that  although  this  was  a  violation  of  the  Ballot 
Act,  both  in  its  spirit  and  letter,  and  rendered  the 
personation  agents  UabU  to  punishment,  it  did 
not  affect  the  validity  of  the  election. 

An  agent  of  the  respondent  imm>ediately  previotis  to 
the  day  of  polling,  addressed  a  letter  to  voters  en* 
closing  a  railway  pass  ;  the  letter  was  dated  J^rom 
the  committee  rooms  of  the  respondent  and  his 
colleague,  and  staled,  "  We  enclose  you  a  railtcay 
pass,  on  presenting  which  at  the  station  named, 
you  wiU  be  provided  with  a  raUway  ticket  to 
convey  you  to  BoUon  and  bach  again,"  The 
letter  conduded,  '*  We  trust  you  m/xy  be  able  to 
m^he  it  convenient  to  come  over  and  record  your 
vote  for  Messrs,  Cross  (the  respondent),  and 
Knoltys,  the  Liberal  candidates," 

Held,  that  the  letter  did  not  contain  a  conditional 
promise,  and  did  not,  therefore,  amount  to  bribery . 

Cooper  V,  Slade  (27  L.  J,  451,  Q,  B,,),  discussed 
and  applied. 

By  21  ^  22  Vict,  c.  87,  s,  1,  conveyances  may  be 
provided  for  voters  in  county  elections,  hut  the 
giving  of  money  or  any  valuahle  consideraii€m  to 
a  voter  for  or  in  respect  of  his  tra/odUng  expenses, 
is  m.ade  illegal.  And  by  sect.  86  of  tlie  Bep^-e* 
sentation  of  the  People  Act  1867  (30  #-  31  Vict, 
c,  102),  the  payment  of  expenses  for  carrying 
voters  to  the  poll  in  boroughs  is  made  an  illegal 
payment  within  the  meoming  of  the  XJorrupt 
Practices  Prevention  Ad  1854. 

Held  that  these  sections  do  not  make  the  payment  of 
travelling  expenses  bribery,  and  consequently  do 
not  affect  the  principle  established  by  Cooper  v. 
Slade. 

Bemhle,  a  systematic  and  designed  violaJtion  by  the 
agents  of  the  candidates  of  the  Acts  prohibiting 
the  conveyance  of  voters  to  the  poU,  and  the 
pa/ym>ent  of  travelling  expenses,  woidd  not  avoid 
an  election.  Opinion  of  Martin,  B,,  in  the 
Salford  case  (20  L.  T.  Bep.  N,  8, 120),  dissented 
from. 

The  two  main  illegalities  in  the  case,  namely,  the 
condud  of  the  personaiion  agents,  and  the  issuing 
of  the  circulars  indosing  railway  passes,  hairing 
invited  a  petition : 

Held  that  the  respondent,  nottoUhstanding  his  elec^ 
tion  was  declared  valid,  m/ust  pay  the  petitioners* 
costs  of  that  part  of  the  case. 

The  costs  relating  to  the  other  charges,  which  also 
failed,  were  directed  to  be  paid  by  the  petitioners. 

This  was  a  petition  against  the  return  of  Mr. 

Ci*oss,  the  Liberal   member  for  Bolton.      The 

charges  comprised  an  alleged   violation  of    the 

Ballot  Act  by  the  personation  agents  of  the  respon- 
dent, and  bribery  by  means  of  railway  passes  and 

otherwise. 
The  petition  was  supported  by  Eersehdlt  Q.C., 

Leresche,  and  /.  B.  Edge, 
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The  counsel  for  the  resDondent  were  Charles 
Emsdl,  Q.C.,  and  Edwards. 

HerscheU,  in  opening  the  oase  which  he  pro- 
posed to  prove,  said  the  petition  alleged  that  the 
retom  of  Mr.  Gross  was  procured  by  a  variety  of 
illegal  acts  done  by  him  and  on  his  behalf  by  his 
igents,  which  would  void  the  election.    The  can- 
didates at  the  election  were  in  the  Conservative 
interest,  Mr.  Hick,  who  polled  5987,  and  Mr.  Gray, 
who  polled  5650  votes ;  in  the  Liberal  interest,  Mr. 
Cross,  who  polled  5782  votes,  and  Mr.  KnoUvs 
who  polled  5440.    The  number  of  voters  on  the 
register  was  12,595,  and  of  these  11,565  voted.  The 
Ballot  Act  distinctly  forbids  the  giving  of  infor- 
mation as  to  how  voters  were  voting,  or  as  to  the 
name  of  any  voter  applying  for  a  ballot  paper,  by 
any  person  m  attendance  at  the  polling  booth,  and 
persons  thus  offending  were  liable  to  imprison- 
ment.    At  this  election  the  personation  agents  of 
the  Liberal  candidates  had  a  copy  of  the  register, 
and  the  agents  had  under  each  voter's  name  either 
a  blue  line  or  a  red  line,  according  as  he  was 
beliered   to    be    Liberal    or    Conservative,    and 
alongside   the   name   of    the    voter   there   was 
gammed    in    a    slip    of    paper   containing    a 
number    upon     it.      As    soon  as   the   Liberal 
Toter  had  voted,  this  slip  was  torn  off  by  the 
agent,  who  at  intervals  went  out  of  the  booth 
on  some  excuse  and  handed  the  slips  to  persons 
outside,  who  took  them  to  the  committee-room ; 
or  people  went  into  the  booth  under  the  pretence 
of  supplying  the  agents  with  coffee,      between 
ten  and  eleven  o'clock  they  went  into  one  booth 
three  or  four   times  to  supply  the  agent  with 
coffee,  and  took  the  slips  of  paper  away  with  them. 
At  the  committee-room  there  were  books  corre- 
sponding with  those  supplied  to  the  agents,  and  in 
this  way  it  was  ascertained  who  had  voted.    The 
personation  agents  were  bound  to  take  a  dedara- 
tbn  of  secrecy,  and  by  acting  in  the  manner 
stated  had  violated  the  4th  section  of   the  Act. 
The  Mayor,  on  visiting  the  booths  early  in  the 
morning,  had  his  suspicions  aroused,  and  he  went 
to  the  central  committee-room  and  remonstrated 
against  what  was  being  done.    He  was  told  that 
steps  should  be  taken  to  put  a  stop  to  it,  but, 
whether  any  steps  were  taken  or  not,  the  practice 
went  on  long  afterwards,  and  at  many  of  the 
polling  booths  the  greater  part  or  the  whole  of 
the  day.    It  was  obvioas  that  this  would  not  be 
done  without  an  object,  and  he  contended  that  it 
was  an  endeavour  by  a  violation  of  the  Act  of 
Parliament  to  gain  an  unfair  and  undue  advantage 
for  the  Liberal  candidates  over  their  opponents. 
It    would    be   a   great   assistance   to   them    in 
fetching    ap    voters  to  know    who    had   voted, 
and  it  would  enable  them,  finding  at  a  certain 
hour  that  a  person  had  not  voted,  to  bring  certain 
influencse    to    bear    upon    him    to   induce    him 
to  vote.     There  were  a  great  number  of  voters,  in 
different  parts  of  the   county,  in  such  circum- 
stances  of  life  that  they  would  not  pay  the  ex- 
penses of  going  to  vote,  and  railway  oasses  were 
>ent  to  them  wholesale.    Upwards  or  100  passes 
were  sent  out — he  believed  l07 — and  upwards  of 
60  of  them  were  used.     Some  of  the  voters  came 
from  Crewe,  Preston,  Warrington,  Huddersfield, 
Liverpool,  Carlisle,  and  others  from  places  near 
Bolton.     The  agents  of  the  candidates  resolved,  in 
^^ic^ation  of  the  law,  to  pay  for  the  conveyance  of 
these  oat-voters  to  the  poll ;  it  was  not  done  care- 
lessly or  incidentally  by  an  agent,  but  as  a  system.  1 
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His  contention  was  that  this  was  a  matter  which 
gave  an  unfair  advantage  to  one  side,  and  pre- 
vented the  consent  of  the  constituency  being 
fairly  obtained.  The  next  question  was  whether 
in  reality  the  sending  out  of  these  passes  was  not 
bribery.  The  voters,  on  reading  the  papers  sent 
them,  and  seeing  an  invitation  to  call  at  the  com- 
mittee room,  might  very  well  think  that  something 
more  than  the  payment  of  the  railway  fare  was 
intended.  It  was  a  matter  which  was  calculated 
to  induce  persons  who  would  not  otherwise  have 
done  so  to  go  and  vote.  He  was  happy  to  say,  on 
behalf  of  tne  petitioner,  that  he  did  not  propose 
to  make  any  charges  against  the  respondent  or  his 
agents  of  bribery  or  of  treating  beyond  such 
bribery  as  he  had  called  attention  to.  The  ques- 
tions which  his  Lordship  would  have  to  determine 
would  be— 1,  the  question  of  law  with  reference 
to  the  effect  upon  tne  election  of  the  breach  of  the 
Ballot  Act ;  2,  the  effect  upon  the  election  of  the 
violation  of  the  law  with  respect  to  the  bringing 
of  voters  to  the  poll  from  a  distance,  apart  from 
the  question  of  whether  it  was  bribery ;  o,  whether 
bribery  was  established ;  and  4,  whether  any  or  all 
the  promises  to  pay  expenses,  in  addition  to  the 
passes,  were  establishea. 

The  effect  of  the  evidence  and  the  arguments  of 
counsel  are  fully  stated  in  the  following  judg* 
ment. 

Mellor,  J. — This  case  has  certainly  been  pre- 
sented to  me  and  argued  on  both  sides  with  con- 
siderable ability  and  with  very  great  nropriety. 
I  am  bound  to  say  that  the  arguments  wnich  have 
been  addressed  to  me  have  been  ad  rem,  and  have 
afforded  me  considerable  confidence  in  the  deci- 
sion to  which  I  have  arrived,  and  which  I  am 
about  to  deliver. 

With  regard  to  those  cases  which  I  may  call  the 
cases  of  individuals  who  were  specifically  named 
by  Mr.  Herschell  in  his  opening,  and  one  other 
which  I  think  was  supplemented,  there  is  no  doubt 
that  Mr.  Leresche  very  prudently,  and  certainly 
he  lost  nothing  by  doing  so,  gave  up  the  main- 
tenance of  those  cases  as  cases  which  had  failed. 
They  failed,  as  it  appeared  to  me,  both  as  regards 
the  corptis  delicti  itself,  and  entirely  failed  as  to 
any  proof  of  agency;  therefore,  with  regard  to 
those  cases  I  say  no  more :  they  fail  from  their 
inherent  weakness. 

But  I  agree  that  the  other  two  points  are  points 
of  no  inconsiderable  importance.  There  is  no 
doubt  that  the  Legislature,  when  it  passed  the 
Ballot  Act,  did  intend  that  that  should  be  a  per- 
fectly secret  mode  of  voting,  so  far  as  any  instru- 
mentality or  machinery  which  it  could  provide 
could  make  it  so.  It  was  new  in  English  law ;  it 
was  new  in  the  law  of  elections.  Nothing  of  the 
kind  had  existed  before;  therefore,  when  the 
Legislature  for  the  first  time  enacted  that  the 
votmg  should  take  place  by  ballot,  and  prescribed 
in  very  careful  language  and  terms,  a<3  far  as  they 
could,  the  precise  machinery  by  which  it  should  be 
carried  into  effect,  they  did  intend  that  that  should 
be  an  operative  part  of  the  Act  of  Parliament, 
and  that  secresy  snould  be  preserved  as  far  as  it 
was  possible.  But  when  the  Legislature  was  for 
the  first  time  creating  the  machinery  of  voting  by 
ballot,  and  there  was  no  then  existing  machinery 
which  this  could  supplement,  when  this  was 
entirely  new  in  its  principle,  and  entirely  new  in 
its  application,  it  was  for  the  Legislature  to  pro- 
vide the  safeguards  by  which  that  secresy  should 
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be  protected  and  maintained;  and  if  the  Legis- 
lature have  failed  in  doing  that,  the  misfortune 
may  be  the  misfortune  of  the  public;  but  the  fault, 
at  all  events,  lies  at  the  door  of  the  Legislature. 

Now,  I  am  satisfied  upon  the  construction  of 
that  Act  of  Parliament  that  a  deliberate  violation 
of  the  provision  with  regard  to  secresy  was 
attempted  to  be  effected  in  this  borough.  I  am 
satisfied  that  the  persons  who  placed  those  tickets 
upon  the  register,  which  were  seen  by  the  mayor 
to  be  stealthily  put  into  the  pocket  of  the  per- 
sonation agent,  and  conveyed  by  him  manifestly 
to  some  persons  outside,  committed  a  violation  of 
the  statutory  declaration  which  they  had  made, 
an^  committed  an  offence  within  the  meaning  of 
the  provisions  of  the  Ballot  Act. 

But  that  is  the  only  protection  which  the 
Legislature  have  provided ;  thev  undoubtedly 
thought  that  that  would  be  abundantly  sufficient 
to  secure  the  secresy  of  the  election.  If  it  has 
failed,  it  is  because  it  is  not  possible  for  any 
machinery  to  be  invented — at  all  events,  at  one  and 
the  same  time — ^which  shall  secure  most  perfectly 
the  object  which  the  Legislature  had  in  view. 

There  is  almost  always  a  door  left  open  to 
persons  who  are  willing,  as  Mr.  Leresche  has  said 
very  pertinently,  to  run  the  risk  of  undergoing 
any  amount  of  punishment  or  any  amount  of 
penalty,  provided  they  can  only  gain  a  benefit  in 
the  election.  As  a  rule,  I  do  not  think  that  will 
happen,  and  I  do  not  think  it  would  have  happened 
here  if  the  parties  themselves  had  thoroughly 
understood  the  consequences  which  were  likely  to 
follow  from  it.  However  it  was  deliberately  done, 
that  is  clear;  because,  when  Mr.  Winder  [the 
respondent's  election  agent]  found  that  it  was 
proposed  to  be  done,  ne  remonstrated  against 
it  and  protested,  which,  under  the  exigencies 
of  the  moment,  wafi  probably  all  he  could  do, 
warning  them  that  it  was  contrary  to  the  pro- 
visions of  the  Ballot  Act,  and  therefore  placing 
them  in  the  condition  of  transgressing  the  law 
intentionally.  But,  as  it  seems  to  me,  no  founda- 
tion for  attacking  the  seat  can  arise  from  the  act 
of  the  personation  agent,  or  anj  other  officer  con- 
nected with  an  election.  A  punishment  is  specified 
by  the  Legislature.  It  must  be  found  within  the 
four  comers  of  the  Act  of  Parliament,  and  I  have 
no  power,  neither  has  the  common  law  any  power 
to  supplement  any  additional  penalty  upon  either 
the  persons  who  transgress  the  law,  or  the  persons 
for  whose  sake  or  in  whose  favour  such  an  act 
may  be  done,  although  it  may  be  done  by  their 
agents ;  therefore,  in  point  of  law,  it  does  not  affect 
the  seat,  as  it  appears  to  me. 

Upon  that  part  of  the  case  I  entirely  concur  with 
what  was  said  by  Mr.  Baron  Martin  in  his  evidence 
before  the  Committee  of  Parliament  upon  Parlia- 
mentary and  Municipal  Elections,  when  he  was 
describing  what  the  result  would  be  of  a  breach  of 
the  law  in  answer  to  a  question  which  was  put  by 
Sir  George  Grey :  **Do  you  mean  if  it  was  proved 
that  a  candidate  had  committed  some  acts  which 
were  illegal  and  subjected  him  on  conviction  to  a 
penalty"  (it  is  "  a  candidate" — and  I  a^ree  that 
we  must  read  it  in  the  same  light  in  this  case  as 
if  it  had  been  a  candidate — assuming  it  was  one  of 
those  things  which  come  within  the  general  law 
of  agency),  "  the  judge  could  take  no  notice  of  it 
unless  it  was  an  act  which  vacates  the  seat  P"  In 
answer  to  which  Mr.  Baron  Martin  says, "  I  think, 
certainly,  that  the  mere  doing  of  an  act  which  the 


Act  of  Parliament  means  to  be  subject  to  a  penalty, 
but  does  not  declare  to  affect  the  seat,  could  nob 
by  possibility  affect  the  seat — it  would  be  contrary 
to  tne  Act  of  Parliament  so  to  hold." 

Now,  that  is  the  very  distinct  evidence  of  that 
most  learned  and  able  jud^,  Baron  Martin,  whose 
disposition,  as  the  disposition  of  everybody  who 
tries  to  look  straight  into  things  would  lie,  is  to  ^ve 
effect,  as  far  as  he  possibly  can,  to  the  provisions 
of  any  Act  of  Parliament ;  and  I  take  it  to  be  the 
duty  of  a  judge  to  take  care  that  he  does  not 
fritter  away  the  meaning  of  Acts  of  Parliament  by 
any  subtle  construction,  but  to  ^ve  a  bold,  bat  at 
the  same  time  a  cautious  decision,  which  shall 
further,  rather  than  defeat,  the  object  of  any  Act 
of  Parliament  of  this  character  which  he  has  to 
construe. 

But  I  am  quite  satisfied,  upon  the  fullest  con- 
sideration which  I  have  been  able  to  give  to  this 
case,  that  there  is  nothing  in  the  act,  however  it 
may  affect  individuals,  which  can  affect  the  seat.  I 
quite  grant  that  it  is  no  great  satisfaction  to  those 
whose  interests  may  be  in  some  decree  affected  by 
acts  of  this  kind  to  be  told  that  they  can  prosecute  the 
actors  if  they  like.  Anything  more  odious,  or  any- 
thing more  objectionable  than  throwing  it  upon  pri- 
vate prosecutors  to  take  action  in  these  matters 
and  prosecute  the  parties  who  are  guilty,  I  cannot 
conceive.  Nobody  who  ever  hoped  to  sit  as  a 
candidate  for  a  large  borough  like  Bolton,  or  any 
other  large  borough,  would  act  in  that  way.  In  the 
minds  of  the  great  majority  of  people  (and  people 
generally  act  upon  grounds  which  are  not  strictly 
founded  upon  reasons),  they  would  not  see  an  act 
of  pure  patriotism  in  a  prosecution  of  that  descrip- 
tion— they  would  repaid  it  in  all  probabilitv  as  a 
vindictive  act,  and  it  would  have  the  effect  of 
throwing  the  greatest  odium  upon  those  who 
should  institute  aziy  such  prosecution.  How- 
ever, that  cannot  affect  the  construction  which, 
in  my  judgment,  I  must  put  upon  Acts  of 
Parliament,  and  upon  acts  which  were  proved  to 
have  been  committed  upon  that  occasion.  I  take 
this  opportunity  of  saying  that  I  think  the  mayor, 
as  returning  omcer,  did  that  which  he  was  bound 
to  do.  I  think  he  did  the  proper  thing  in  the 
right  manner,  and  I  think  that  nothing  could  be 
more  correct  than  his  conduct  in  that  respect.  It 
is  the  duty  of  the  returning  officer,  if  he  sees  any 
improper  act  taking  place  by  the  personation 
agent  or  any  person  wno  is  admitted  for  special 
purposes  to  the  polling  booth,  to  see  that  he  does 
not  take  advantage  of  his  position  to  violate  the 
law,  and  therefore  he  was  perfectly  justified  in 
what  he  said  and  did  upon  that  occasion. 

Then  comes  another  branch  of  the  case,  as  to 
which  I  admit  that  the  opening  by  Mr.  HerscheU 
did  very  much  affect  my  mind.  This  involves 
two  questions — ^first  of  all,  did  it  amount  to  bri- 
beryr  Because  if  it  did,  the  election  is  a  void 
election.  If  it  did  not,  was  it  an  act  and  an  illegal 
act,  done,  as  Mr.  HerscheU  opened  it,  systemati- 
cally and  intentionially  with  a  view  to  evade  and. 
violate  the  law,  the  parties  bein^  perfectly  indif- 
ferent as  to  its  legality,  or  otherwise,  provided  that 
it  could  only  give  assistance  to  the  party  on  whose 
behalf  it  was  done. 

Now  the  first  (][ue8tion  is,  was  it  bribery  P  Becaase 
I  a^ee  that  if  it  was,  there  is  an  end  of  the  case. 
If  it  could  be  brought  within  the  doctrine  as  laid, 
down  by  the  House  of  Lords  in  the  case  of  Cooper 
V.  8lade  it  would  be  bribery,  and  would  avoid  the 
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election  ipso  fado.    Bat  we  must  consider  what 
the  question  of  law  there  was.    It  was  considered 
ftTeryhard  decision  at  the  time.    It  was  a  decision 
by  which  the  Honse  of  Lords,  upon  the  opinion  of 
tnema)oritj  of  the  judges,  undoubtedly  did  re- 
Terse  the  judgment  of  the  Court  of  Exchequer 
Chamber.  Although  Baron  Alderson  laid  down  the 
law  most  distinctly  as  it  was  afterwards  adopted 
bj  the  House  of  llords,  in  considering  what  would 
amount  to  bribe^  and  what  would  not ;  still  all 
the  judges  in  the  Court  of  Excheauer  Chamber  held 
upon  a  oil!  of  exceptions  that  tnere  was  not  evi- 
dence of  any  such  conduct  as  to  amount  to  bribery. 
Now,  as  regards  the  House  of  Lords,   although 
judges  of  greater  eminence  could  hardly  be  than 
those  who  had  given  an  opinion  in  the  Court  of 
Exchequer  Chamber,  still,  as  we  all  know,  hitherto 
there  has  been  an  appeal  from  the  decisions  of  the 
Court  of  Exchequer  Chamber  in  matters  arising 
oat  of  actions  at  law,  and  this  was  an  action  for 
penalties  for  violating  the  Act  of  Parliament  by 
brib^,  and  therefore  there  lav  this  appeal  to 
the  House  of  Lords.     The  judges  being  sum- 
moned in  the  usual  manner  to  assist  the  House 
of  Lords,  every  judge,  upon  the  evidence  stated 
in  the    bill    of  exceptions,  with   one   exception 
^and  the  exception   of    a   very  distineuishod 
judge,  namely,  my  brother  Bramwell,  wno  had 
eiven  judgment    in    the    Court   of   Exchequer 
Chamber,  and  who  maintained  the  opinion  which 
he  had  stated  in  the  Court  of  Exchequer  Chamber, 
— came  to    the    conclusion  that  inasmuch    as  it 
amounted  to  evidence  of  a  conditional  contract, 
namely,  to  the  effect  that  "  If  you  will  come  and 
vote  at  the  Cambridge  election  for  Lord  Maidstone 
and  Mr.  Slade  your  expenses  will  be  paid ;"  there- 
fore the  person  to  whom  that  letter  was  addressed 
could  not  have  brought  an  action  or  maintained 
any  case  against  Mr.   Slade  or  Lord  Maidstone 
unless  he  had  voted.     He  was  there  invited  to 
come  at  his  own  expense ;  that  is  to  say,  to  incur 
the  outlay  of  coming  to  Cambridge  to  vote  for 
Lord  Maidstone  and  Mr.  Slade,  upon  the  assur- 
ance that  his  expenses  in  travelHng  would  be  paid 
^those  expenses  in  this  particular  case  amount- 
ing to  the  very  moderate  sum  of  8«.  6d,    But  those 
great  judges  and  the  House  of  Lords,  all  held,  that 
notwithstanding  the  insignificance  of  the  amount, 
if  the  contract  was  a  conditional  contract  as  they 
held  it  was — **  If  you  will  come  and  vote  for  Lord 
Maidst(me  and  Mr.  Slade  " — that  was  bribery ;  and 
if  this  case  is  Uke  that,  and  the  ratio  decidendi  of 
that  case  applies  to  this,  this  must  have  the  same 
effect ;  beoEiuse,  being  an  act  of  bribery,  it  comes 
within  the  2nd  section  of  the  Corrupt  Practices 
Act,  in  which  there  is  a  very  elaborate  definition 
of  what  shall  amount  to  bribery;   and  therefore, 
being  bribery,  it  would  upset  the  election. 

2^ow  let  us  see  what  the  difference  here  is. 
The  letter  in  this  case,  although  I  think  it  was 
a  most  unwise  and  most  foolish  letter  to  write, 
and  upon  the  reading  of  it  by  Mr.  Herschell, 
after  reading  the  letter  in  Cooper  v.  Slade,  it 
did  appear  to  me  that  if  it  were  a  question  for  a 
jury,  a  jui^  would  be  very  apt  to  find  that  that  was 
the  meaning  of  the  letter;  out  that  is  a  question  of 
oonstmction  for  the  court.  It  is  to  be  found  in 
the  four  comers  of  this  instrument,  and  therefore 
it  is  not  a  question  upon  which  a  jury  would  have 
to  decide — who  take  rather  larger  liberties,  and 
not  unwisely  or  improperly,  it  being  one  of  the 
most   valuable  reasons,  probably,  why   a  jury 


exists,  they  take  perhaps  different  and  larger 
views  upon  such  matters  than  a  court  of  law  does 
— but  as  a  court  of  law  I  must  consider  this  docu- 
ment. It  was  said  that  the  author  of  this  circular 
was  Mr.  Cordingley,  the  agent,  for  whose  action 
the  sitting  meinber  is  responsible,  although  he 
knew  no  more  about  it  than  any  man  in  London 
who  could  be  named.  It  seems  that  Mr.  Cross 
came  into  the  contest  at  the  earnest  request  of 
the  Liberal  party,  who  finding  that  they  could  not 
get  two  other  gentlemen,  then  in  their  extremity 
applied  to  Mr.  Cross.  I  have  not  the  pleasure  of 
knowing  Mr.  Cross,  or  any  parties  connected  with 
this  matter,  but  it  is  said  that  he  is  a  gentleman 
of  very  high  consideration  and  respectability,  and 
very  much  esteemed  in  the  town ;  but  he  came 
into  it  as  a  simple  member  of  the  Liberal  party, 
having  subscribed  his  50Z.  towards  the  expenses  of 
the  contest,  not  at  the  time  dreaming  of  becoming 
a  candidate  himself,  but  he  came  into  the  contest 
and  was  returned.  I  agree  that  he  had  no  more 
intention  or  notion  of  doing  so  originally  than  any 
human  being  could  have;  yet  finding  the  com- 
mittee existing  of  which  he  was  a  member,  and 
no  fresh  committee  being  appointed,  and  having 
adopted  Mr.  Hall  and  Mr.  Winder  as  his  agents, 
he  became  responsible  necessarily  for  the  acts 
which  were  done  by  those  who  were  the  agents  of 
the  committee  at  that  time,  and  who  then  became 
his  agents.  Therefore  if  this  letter  and  what  took 
place  upon  it  amounted  to  bribery,  Mr.  Cross 
must  be  unseated.  But  I  think  it  does  not.  I 
think  this  is  not  a  conditional  promise  at  all.  It 
was  as  I  have  said,  an  injudicious  thing,  and  a  very 
injudicious  thing,  to  do ;  in  an  action  for  penalties 
it  might  have  put  the  persons  who  sent  it  in 
peril  of  being  liable  to  penalties  for  bribery.  But  I 
am  called  upon  to  put  a  construction  upon  it  as  a 
lawyer  and  a  judge.  Now  the  words  are  these : 
"  Cross  and  Knollys*  committee-room,"  and  so  on, 
ffiving  the  address,  **  Bowker*8-road,  Bolton, 
2nd  I'eb.  1874.  Dear  Sir,— Your  name  being 
upon  the  Parliamentary  list  of  voters  for  this 
borough,  you  are  entitled  to  vote  at  the  forth- 
coming election ;  we  inclose  you  a  Y'ailway  pass,  on 
presenting  which  at  the  station  named  you  will  be 
provided  with  a  railway  ticket  to  convey  you  to 
Bolton  and  back  again."  Therefore,  inclosed  in 
that  v^ry  circular  was  a  ticket,  which  undoubtedly 
the  person  who  received  it  might  have  put  in  the 
fire.  He  might  have  used  it,  or  he  might  not — 
he  might  have  done  just  what  he  liked  with  it — all 
control  over  that  ticket  when  the  order  left  the 
office  of  Mr.  Cordinglev,  or  wherever  it  was,  was 
gone.  Mr.  Cordingley  had  then  no  furthei  control 
over  what  took  place ;  a  ticket  is  obtained  by  pre- 
senting the  order  at  the  station.  If  they  had 
ordinary  tickets  they  gave  the  voter  one ;  if  they 
had  not  they  gave  him  a  pass.  That  is  how  it 
stands  so  far  as  it  is  in  any  sense  a  bargain 
or  could  be  called  a  bargain.  It  is  a  bargain 
entirely  one-sided  I  put  myself  in  your  power  ; 
I  sena  you  a  pass  which  will  take  you  to 
Bolton  and  back  again;  and  then  it  adds,  "We 
trust  you  may  be  able  to  make  it  convenient  to 
come  over  and  record  your  vote  in  favour  of 
Messrs.  Cross  and  KnoUys,  the  Liberal  candi- 
dates." Then  it  states  that  the  poll  will  take 
Slace  on  such  a  day,  and  is  signed  apparently  by 
Cessrs.  Hall  and  Winder.  Now,  it  is  clear  that 
those  gentlemen  never  did  sign  it  either  of  them. 
I  firmly  believe  the  evidence  which  has  been  given 
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on  the  part  of  the  respondent  by  both  Mr.  Hall 
and  Mr.  Winder,  that  they  had  no  more  knowledge 
of  it  than  I  had.  It  was  an  act  done  by  Mr.  Cor- 
dingley,  and  as  soon  as  Mr.  Winder  saw  it  he  was 
struck  with  the  impropriety  of  it,  and  stopped  the 
farther  sending  of  any  of  those  circulars.  But  he 
still,  having  consulted  a  book  of  authority  as  he 
supposes,  finds,  as  he  supposes,  authority  for 
saying  that  the  conveyance  of  voters  to  Bolton 
who  were  non-resident,  was  not  an  offence  in  point 
of  law,  that  it  might  be  done  with  propriety,  or  at 
all  events  that  it  might  be  done  legally ;  and  upon 
that  it  is  done.  The  chairman  himself  first  of  all 
calls  attention  to  it ;  he  says,  "  Is  that  legal  ?" 
to  which  Mr.  Winder  says,  **  I  have  not  considered 
the  matter,  but  I  will  consider  it  before  anything 
is  done ;"  that  is  the  fair  import  of  the  words.  He 
does  consider  it,  and  ho  comes  to  the  conclusion 
that  it  may  be  legally  done,  and  it  is  done.  Now, 
can  that  in  any  sense  be  said  to  be  a  conditional 
promise  ?  To  make  it  like  the  case  of  Cooper  v. 
Slade  it  should  be  a  conditional  promise :  If  you 
will  come  down  and  vote  for'  Cross  and  KnoUys, 
the  Liberal  candidates,  the  expenses  of  obtaining  a 
railway  ticket  shall  be  paid ;  we  shall  bear  all  the 
expense.  That  would  have  brought  it,  no  doubt, 
within  Cooper  v.  Slade,  and  it  would  have  been 
an  act  of  bribery.  But  it  appears  to  me  that  it 
was  not  a  bargain  of  that  nature — that  the  voter 
was  not  bound  by  any  other  consideration  than 
an  honourable  one — that  is  to  say,  this  is  sent  to 
me  that  I  may  go  to  the  poll.  If  I  were  to  take 
advantage  of  the  opportunity  afforded  by  this 
ticket,  not  to  vote  at  all,  but  to  go  to  Bolton  on  my 
own  business,  or  to  vote  upon  the  other  side,  I 
should  be  doing  a  shabby  thing.  That  appears  to 
me  to  be  the  only  obligation,  somethincr  arising 
from  the  honour  or  good  faith  by  which  the  voter 
receiving  such  a  pass  should  be  affected ;  but  it  is 
entirely  free  from  that  question,  which  was  the  turn- 
ing Question  in  Cooper  v.  Slade.  If  a  voter  had 
voted  for  the  other  candidates,  could  the  liberal 
candidates  have  recovered  back  this  pass  from  him, 
or  the  value  of  it  P  They  could  not.  He  was  under 
no  other  obligation  by  accepting  that  pass  than 
that  which  his  own  sense  of  honour  might  dic- 
tate. He  was  under  no  legal  obligation  whatever, 
and  therefore  it  was  not,  in  my  opinion,  within 
the  case  of  Cooper  v.  Slade,  Now  I  think  the 
law  as  laid  down  in  Cooper  v.  Slade  is  the 
governing  law,  except  so  far  as  it  is  affected  by 
the  two  sections  to  which  reference  has  been 
made.  And  now  it  is  very  important  upon  some 
parts  of  Mr.  Leresche's  argument  to  see  what  it  is 
that  these  sections  enact.  Cooper  v.  Slade  having 
laid  down  that  very  hard  rule  (because  it  was  not 
pretended  that  a  farthing  more  was  given  than  the 
actual  expenses)  that.that  was  bribery,  the  sugges- 
tion was  made  by  one  of  the  learned  lords  during 
the  decision  that  if  the  Legislature  thought  their 
decision  a  hard  one  they  might  interpose.  Accord- 
ingly the  Legislature  did  interpose.  This  is  the 
Act  of  Parliament.  By  the  21  &  22  Vict.  c.  87, 
s.  1,  it  is  enacted  as  follows : — "  It  shall  be  lawful 
for  the  candidate,  or  his  agent  by  him  appointed 
in  writing."  There  they  were  careful  to  provide 
that  it  should  only  be  done  by  the  agent  appointed 
in  writing,  and  the  object  undoubtedly  was  to 
guard  against  abuse.  They  thought  that  if  it  were 
confined  to  the  agent  appointed  in  writing  there 
would  not  be  the  liability  to  abuse  which  there 
might  be  under  other  circumstances.    Therefore 


they  made  it  lawful  for  the  agent  appointed  in 
writing  to  provide  conveyance  for  any  voters  for 
the  purpose  of  polling  at  an  election,  and  not 
otherwise.  That,  so  far,  was  intended  to  interfere 
to  some  extent,  not,  probably,  to  the  extent  of 
directly  legislating  upon  the  doctrine  of  Cooper 
V.  Slade ;  but  it  was  intended  to  provide  without 
danger  to  the  election  for  the  conveyance  of 
voters.  That  applied  both  to  county  and  to 
borough  elections  alike — there  is  no  distinction  in 
that  section  between  the  voters  in  counties  and 
the  voters  in  boroughs ;  and  the  interpretation 
which  has  always  been  put  upon  that  section  (I  do 
not  mean  judicial  interpretations,  because  I  am 
not  sure  that  it  has  ever  arisen),  but  the  general 
practice  of  all  persons  connected  with  county  elec- 
tions, and  up  to  the  time  of  the  passing  of  the 
next  Act  of  Parliament,  with  borough  elections, 
with  regard  to  out  voters,  has  been  to  provide 
them  with  railway  tickets  to  come  up  and  poll,  and 
to  return  after  they  have  polled;  but  so  careful 
was  the  Legislature  to  guard  against  money  being 
given,  that  they  say,  *'  But  it  shall  not  be  la^wf ul 
to  pay  any  money  or  give  any  valuable  considera- 
tion to  a  voter  for  or  m  respect  of  his  travelling 
expenses  for  such  purpose."  Therefore,  although 
they  allowed  the  agent  appointed  in  writing  to 
provide  the  means  of  conveyance,  they  would  not 
allow  any  money  or  valuable  consideration  to  be 
paid  to  a  voter  in  respect  of  his  travelling  expenses 
for  such  a  purpose. 

Now  this  is  material  with  regard  to  Mr. 
Leresche's  argument  upon  the  question  of  bribery, 
because  he  says  it  comes  within  the  2nd  section, 
quite  independently  of  the  doctrine  in  Cooj^er  v, 
Slade ;  but  as  an  oner  of  valuable  consideration  to 
a  voter  in  respect  of  His  voting.  If  that  is  so,  it 
applies  both  to  county  and  to  borough  elections. 
Everyone  of  those  tickets  which  has  been  sent  to 
county  electors  under  the  words  "  provide  means 
of  con veyance,"  would  be  a  valuable  consideration, 
the  Object  being  to  ccet  people  to  vote;  and  it 
would,  therefore,  if  Mr.  Leresche  is  right  in  his 
argument,  be  equally  applicable  to  a  borough 
election  as  to  a  county  election.  Therefore,  that 
would  be  so  strange  a  construction  of  the  words 
*'  valuable  consideration  "  as  applied  to  the  other 
words  of  the  section,  that  I  should  only  come  to 
that  conclusion  in  case  I  felt  myself  coerced  by 
legal  considerations  to  do  so.  That  is  the  state  of 
the  law  as  it  stood  up  to  the  time  of  the  Represen- 
tation of  the  People  Act,  therefore  the  decision  in 
Cooper  V.  Slade  remained  only  affected  to  the 
extent  to  which  it  was  affected  by  that  section 
which  I  have  read ;  leaving  the  conveyance  un- 
touched as  far  as  it  applied  to  counties ;  and  X 
think  the  Legislature  seemed  to  proceed  upon  this 
principle :  'You  are  going  to  extend  enormously 
the  constituencies  of  boroughs  in  England,  because 
vou  are  going  to  enact  that  for  the  future  house- 
hold suOTage  shall  prevail.  That  would  very  likely 
strike  the  Legislature  as  giving  probable  occasion 
for  an  enormous  expenditure  in  conveyances  for 
bringing  voters  up  to  the  poll,  and  therefore  they 
determined  to  make  a  difference  between  borough 
elections  and  county  elections,  and  I  may  say 
originally,  when  the  ambit  of  the  boroughs  "was 
formed  under  the  original  Eeform  Act,  the  dis* 
tance  of  seven  miles  from  the  borough  was 
appointed  for  this  purpose.  It  was  supposed  by 
the  Legislature  that  people  living  within  seven 
miles  would  have  no  difficulty  in  coming  up  to 
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Tote  if  they  desired  to  vote,  without  having  any 
proyisioii  made  for  them  by  conveyance  or  other- 
wise. That  was  perhaps  an  inconsiderate  opinion 
of  the  Legislature  at  that  time.  In  practice  it  has 
been  found  that  persons  living  at  a  distance  of 
seven  miles  did,  up  to  the  passing  of  this  Act  of 
Parliament,  require  to  have  conveyances  provided 
for  them,  and  it  became  the  practice  in  a 
great  many  boroughs  that  voters  living  at  a 
distance  of  three  or  four  miles  would  not  come 
without  having  such  conveyance  provided  for 
them;  but  in  extending  those  boroughs  it 
was  thought  likely  that  those  numbers  would 
be  very  much  increased,  therefore  what  the  Lej^is- 
htore  did  was  to  say :  We  will  make  a  distinc- 
tion in  countj  elections — we  did  think  it  right 
after  the  decision  in  Cooper  v.  Blade  to  permit 
the  ^ent  of  the  candidate  to  provide  conveyance 
in  the  case  of  voters  generally — now  we  will  only 
allow  that  to  be  done  in  the  case  of  elections  in 
counties — we  will  not  allow  it  to  be  done  in  the 
case  of  elections  in  boroughs."  These  are  the 
words  of  the  36th  section  of  the  Bepresentation  of 
the  People  Act :  "  It  shall  not  be  lawful  for  any 
candidate,  or  anyone  on  his  behalf,  at  any  elec- 
tion for  any  borough,  except  the  several  boroughs 
of  East  Eetford,  Shoreham,  Cricklade,  Much  Un- 
lock, and  Aylesbury,  to  pay  any  money  on  account 
of  the  conveyance  of  any  voter  to  the  poll,  either 
to  the  voter  himself  or  to  any  other  person ;  and 
if  any  such  candidate,  or  any  person  on  his 
behalf,  shall  pay  any  money  on  account  of  the 
conveyance  of  any  voter  to  the  poll,  such  payment 
shall  be  deemed  to  be  an  illegal  payment  within 
the  meaning  of  "The  Corrupt  Practices  Preven- 
tion Act  1864."  Now,  when  they  refer  to  the  Cor- 
rupt Practices  Prevention  Act  1854,  that  is  an 
Act  of  Parliament  which  defines  what  bribery 
shall  be.  The  second  section  which  is  most  com- 
prehensive, which  I  believe  selected  from  every 
existing  Act  everj  definition  of  bribery,  enacts 
what  shall  be  bribery ;  and  it  also  enacts  that  cer- 
tain things  which  it  prohibits  shall  be  illegal 
payments ;  and  it  subjects  the  person  who  com- 
mits them  either  to  a  penalty,  or  it  leaves  him  to 
he  punished  by  an  indictment  at  common  law  for  a 
br^uihofthe  section. 

Now,  it  must  strike  everybody  that  if  the  Legis- 
lature had  intended  to  enact  that  this  payment 
for  the  conveyance  of  voters  should  be  punished 
as  bribery,  nothing  would  have  been  easier  than 
for  them  to  have  said — "It  shall  be  a  corrupt 
practice,  or  it  shall  amount  to  bribery  within 
the  meaning  of  the  Corrupt  Practices  Preven- 
tion Act  1854."  ,They  do  refer  to  the  Act.  They 
ny  "  It  shall  be  deemed  an  illegal  payment  within 
the  meaning  of  the  Corrupt  Practices  Prevention 
Act  1854,"  but,  as  I  say,  if  they  had  intended  it  to 
he  made  bribery,  nothing  would  have  been  easier 
than  for  them  to  have  said  so.  Looking  at  the 
Act  of  Parliament,  I  should  have  thought  that 
VBs  intentionally  done ;  that  although  they  were 
({mte  prepared  to  prohibit  the  conveyance  of  voters 
in  boroughs,  except  in  the  case  of  persons  who  had 
carnages  of  their  own  who  might  give  a  voter  a 
lift  if  they  chose,  and  would  not  allow  any  money 
to  be  paid  for  it,  I  can  quite  understand  their  not 
making  it  bribery,  because  it  does  not  come 
irithin  the  common  notion  of  bribery  as  an 
immoral  and  corrupt  thing.  It  is  a  mere  statutory 
notion  of  bribery — ^it  does  not  come  within  any 
oormpt  design — and,  therefore,  I  can  quite  under- 


stand the  Legislature  being  satisfied  with  enckcting 
that  it  should  be  an  illegal  payment,  and  also 
judging  from  what  one  collects  from  the  words  of 
the  statute,  that  seems  to  be  historically  true.  I 
do  not  say  a  judge  could  act  upon  historical  evi- 
dence, even  when  he  found  the  words  clear,  yet 
when  I  am  asked  to  believe  that  the  words  of 
the  Corrupt  Practices  Prevention  Act  that  this 
"  shall  be  deemed  an  illegal  payment"  should  have 
a  more  extended  meaning  than  that,  then  I  look 
at  the  words  to  see — Do  they  compel  me  to  say 
so  P  I  think  not.  Do  they  convey  an  inference 
to  the  contrary  P  I  think  they  do.  One  member 
of  Parliament  proposed  to  enact,  as  an  amend- 
ment to  the  Bill,  that  this  should  be  a  corrupt 
practice  within  the  meaning  of  the  Corrupt 
Practices  Prevention  Act  1854.  That  was  nega- 
tived by  the  Legislature;  they  refused  to  enact 
that.  Therefore,  historically,  I  am  quite  satisfied 
that  the  construction  I  am  putting  upon  the 
statute  is  the  correct  construction,  although  I 
should  not  have  been  influenced  to  arrive  at  any 
other  construction  by  any  historical  idea  of  what 
had  taken  place  while  the  Bill  was  in  Parlia- 
ment. That,  I  think,  disposes  of  the  two  C[ues- 
tions,  namely,  whether  this  was  bribery  by  virtue 
of  the  statute,  and  of  the  questions  arising  under 
the  Ballot  Act. 

The  Corrupt  Practices  Act  enacts  what  shall 
avoid  an  election.  It  says  bribery,  corrupt  treating, 
undue  influence,  all  these  things  avoid  an  election. 
I  have  already  said  that  the  common  law,  or  the 
common  law  of  Parliament  I  ou^ht  to  say,  does 
provide  sufficiently  for  general  intimidation,  for 
general  bribery,  and  for  general  corruption,  by 
saying  that  quite  independently  of  the  act  of  the 
candidate  or  his  agent,  where  the  election  has 
been  brought  about  by  these  means,  it  shall  be 
avoided  ipso  facto,  but  there  is  no  such  principle 
which  can  come  in  aid  of  the  construction  sought 
by  Mr.  Leresche  to  be  put  upon  those  two 
sections. 

There  remains  only  one  other  point  which  I 
agree  is  a  serious  point,  and  it  is  one  which  was 
dealt  with  by  my  learned  brother  Martin  in  the 
ScUford  case,  which  is  not  exactly  like  this,  but 
is  a  kindred  case,  where  the  payment  was  for 
cabs.  In  that  case  Baron  Martin  intimated  upon 
that  part  of  tbe  case  that  if  he  found  it  was  done 
intentionally  and  wilfully  in  violation  of  law,  not 
that  he  should  decide  that  it  would  upset  the 
election,  but  that  he  should  regard  it  as  a  case  to 
be  considered  further  by  the  Uourt  of  Common 
Pleas  which  is  authorised  if  the  judge  desires  it,  to 
give  its  opinion  upon  any  point  of  law  which  arises 
in  the  course  of  one  of  these  inquiries.  But  that 
was  not  a  decision,  and  I  am  not  sure  what  would 
have  been  the  course  I  should  have  adopted  had 
the  present  case  come  up  to  the  hypothesis  of 
Baron  Martin,  namely  that  it  was  a  systematic 
intentional  general  violation  of  the  law  to  a  very 
considerable  extent,  and  was  done  wilfully  and 
designedly  by  the  agent  for  whom  the  candidate 
was  responsible.  Whether  or  not  I  should  have 
thought  it  desirable  under  those  circumstances  to 
pause  and  to  obtain  the  assistance  of  the  Court  of 
Common  Pleas,  I  doubt ;  because  my  own  opinion 
is  very  clear  upon  the  matter  and  very  decided. 
I  agree  with  the  opinion  of  Mr.  Justice  Willes 
which  has  been  over  and  over  again  re- 
ferred to  as  an  opinion  very  influential  in  con- 
sidering these   election  matters.      He  was  one 
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of  the  most  learned  and  most  eminent  jadges 
ivho  ever  sat    in   a   coort  of  justice.      He  was 
a  man    who    applied    his    mind,    not   only  his 
great    stores    of    law   but   his   general    know- 
ledge  of    history  and  of   jarisprudence,  to  the 
consideration  of  these  questions  ;  and  Mr.  Justice 
Willes  very  decidedly  was  of  opinion  that  a  viola- 
tion of  the  Act  of  Parliament  which  itself  created 
the  offence  and  provided  the  penalty,  which  the 
Act  of  Parliament  and  the  Legislature  thought 
was  enough,  could  not  avoid  an  election.    It  in- 
flicted penal  consequences  upon  the  persons  who 
did  the  acts,  but  it  could  not  avoid  the  election.  And 
that  is  in  exact  conformity  with  what  is  attributed 
to  Martin,  B.  in  his  evidence  before  the  Election 
Committee  of  Parliament  to  which  I  have  referred. 
It  bears  upon  both  the  cases — it  bears  upon  the 
case  under  the  Ballot  Act — it  bears  upon  the  case 
of  the  travelling  expenses ;  but  I  am  satisfied  that 
in  this  case  I  could  not  so  report.    It  appears  to 
me  that  I  could  not  state  a  case  under  those  cir- 
cumstances which  would  come  up  to  the  sugges- 
tion which  Mr.  Herschell  made,  and  which  refJly 
formed  the  circumstances  upon  which  my  brother 
Martin  was  disposed  to  have  taken  the  opinion  of 
the  Court  of  Common  Pleas.    It  appears  to  me 
that  the  statute  here  very  distinctly  having  given 
an  ai)propriate  penalty,  as  they  supposed,  a  wilful 
and  intentional  violation,  I  think,  would  not  be 
sufficient  to  avoid  an  election ;  but  in  this  case,  as 
I  have  said,  I  am  relieved  from  raisins  that  Ques- 
tion necessarily  by  the  evidence  which  has  oeen 
given  upon  the  part  of  the  respondent  with  regard 
to  this  point.    This  has  no  relation  to  the  ballot 
question.     The  ballot  goes  upon  quite  different 
considerations  with  regard  to  that.    I  think  it  was 
intentionally  done,  and  that  the  agent  was  liable 
to  punishment.    I  think  here  that  the  payment,  if 
made,  would  be  an  illegal  payment;  and  I  think 
the  effect  of  the  statute  is  to  provide  for  this  dis- 
tinction between  county   and  borough  elections, 
that  in  boroughs  you  shall  not  provide  for  the  ex- 
penses of  voters.    Every  voter  must  walk — that 
is  the  ideii  which  Martin,  B.  says  the  Legislature 
had  in  their  minds — that  every  man  who  will  not 
take  the  trouble  to  walk  and  vote — it  does  not 
matter  whether  he  votes  or  not — is  a  very  unfit  de- 
pository of  the  right  to  vote ;  but  I  am  clearly  of 
opinion  that  the  circumstances  in  this  case  do  not 
enable  me  to  state  a  case  for  the  opinion  of  the 
Court  of  Common  Pleas  which  would  raise  the 
question  which  Mr.  Herschell  desired  to  raise.    I 
must,  therefore,  decline  to  state  any  case,  but  must 
act  upon  my  individual  responsibility ;   although, 
if  the  facts  had  been  as  they  were  opened  by 
Mr.  Herschell,  I  mi^ht  have  thought  it  necessary 
to  have  reserved  this  point  if  it  depended  on 
that.      I  am  of  opinion  that  the  remedy  for  an 
illegal  payment  must  be  found  within  the  statute 
itself— that  it  has  no  indirect  effect  in  avoiding  an 
election.    I  may  say  that  this  is  an  opinion  not 
entertained  by  myself  alone.    It  was  the  deliberate 
opinion  of  Willes,  J. ;  it  is  also,  I  know,  the  opinion 
of  my  brother  Bramwell,  for  when  I  was  commu- 
nicating with  him  upon  the  point  of  the  telegram 
I  took  the  opportunity  of  asking  his  opinion  upon 
this  particular  point ;  and  in  the  answer  which  he 
gives  me,  he  entirely  goes  the  length  of  Mr.  Justice 
Willes's  opinion  and  entirely  concurs  in  the  view 
which  I  have  taken  of  the  effect  of  that  section. 
Therefore,  under  these  circumstances,  I  have  no 
alternative  but  to  declare  that  the  grounds  upon 


which  the  seat  has  been  sought  to  be  impeacbed, 
have  failed,  and,  therefore,  that  the  election  was  a 
valid  election. 

But  at  the  same  time  I  must  add  that  if  this  bad 
been  an  ordinary  case — if    one  side    had   been 
clearly  right,  and  the  other  side  had  assailed  the 
seat  without  any  foundation,  I  should  have  made 
the  costs  follow  as  a  matter  of  course.    As  is  my 
invariable  practice,  unless  there  is  something  done 
by  the  sitting  member  or  his  agent,  which  involves 
a  petition,  I  should  have  dismissed  it  with  costs, 
but  in  this  case,  fully  believing  as  I  do  that  the  sit* 
ting  member  himself,  Mr.  Cross,  is  as  free  from 
blame  as  I  am,  or  any  other  person  in  the  room, 
his  agents  have  done  what  I  consider  to  be   an 
illegal  act — they  have  violated  the  plain  intention 
of  the  Ballot  Act.    I  think  again  tnat  the  incur- 
ring a  liability  for  those  passes  was  contrary  to 
the  law,  and  although  I  acquit  the  sitting  member 
and  his  agent  in  tb^t  matter  of  any  intention  of 
violating  the  law  at  all  (I  do  not  do  so  in  the  ballot 
case — I  think  that  was  an  intentional  violation), 
but  in  this  case  I  think  it  was  a  mistake  in  |x>int 
of  law — a  mistake  which  it  was  not  unnatural  for 
Mr.  Winder  to  make,  he  having  been  asked  a  ques- 
tion upon  the  subject,  and  referring  to  a  book, 
upon  the  authority  which  he  acted.     We  know  it 
is  very  often  said,  "  It  must  be  true  because  it  is 
written  in  a  book."  Mr.  Winter  seems  to  have  acted 
a  little  under  that  impression,  and  to  have  acted 
upon  the  principle  that  that  book,  and  even  tbe 
book  which  mv  friend  Mr.  Edge  has  given  to  the 
world  are  infallible  guides.    People  must  take  care 
that  they  do  not  rely  upon  those  books  too  strongly. 
With  regard  to  Mr.  Hall  he  seems  to  have   bad 
nothing  to  do  with  it,  and  therefore  I  ought  not  to 
use  the  word  "  acquit "  with  regard  to  him  ;  but 
with  regard  to  Mr.  Winder,  I  acquit  him  of  any 
intentional  violation  of  the  law.     I  think  he  did 
what  was  right  in  trying  to  stop  these  circulars 
from  being  sent  out,  because  I  think  they  were 
improper  circulars,  although  they  did  not  bave 
the  bearing  which  was  attribu'^ed  to  them. 

Now  under  these  circumstances,  as  there  w^ere 
two  acts  undoubtedly  done  by  the  agents  of  tbe 
sitting  member,  which  did,  as  it  appears  to  me 
invite  a  petition,  that  is  to  say,  which  might  very 
fairly  be  considered  by  the  persons  who  were 
advising  the  petitioner  as  acts  which  not  only 
were  illegal  but  might  avoid  the  seat,  I  tbink, 
that  so  far  as  regards  the  question  of  the  con* 
duct  of  the  personation  agents  at  the  polling 
booths,  and  the  sending  of  those  papers  to  tbe 
voters,  the  sitting  member  must  near  his  o'wn 
costs,  and  that  he  must  not  come  upon  the  peti* 
tioner  for  any  costs  in  respect  of  those  two  matters. 
But  with  regard  to  those  individual  cases  of 
bribery,  which  entirely  failed,  so  far  as  the  costs 
are  applicable  to  those  cases,  I  think  the  petitioner 
must  pay  them.  I  do  think  that  as  the  re* 
spondent  8  agents  have  certainlv  by  their  acts 
invited  a  petition  to  the  extent  that  I  have  men* 
tioned,  therefore  the  costs  should  be  apportioned, 
accordingly — that  is  to  say,  that  the  sitting  mem- 
ber will  bear  his  own  costs  so  far  as  they  refer  to 
the  two  main  illegalities  of  the  case,  but  that  tbe 
costs,  so  far  as  they  refer  to  those  witnesses  th&t 
I  have  referred  to  must  be  borne  by  the  petitioner^ 
because  those  cases  entirely  fail  from  their  own 
weakness. 

Solicitors :  for  petitioners,  BamvoeU  and  Pennin^^ 
tons  for  the  respondent,  Hall  and  Winder* 
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KOV8B  or   LOBD8. 

Bcported  by  C.  E.  Maldxh.  Esq.,  Banister-At-Law. 

May  8  and  11,  and  June  22, 1874. 
(Before  the   Lord   Chancellor  (Cairns),   Lords 

Chelmsford,      Hatherley,      Penzance,      and 

O'Hagan.) 
The  Metropolitan  Board  op  Works  v.  McCarthy. 

ERROR  from  the  EXCHEQUER  CHAMBER  IN  ENGLAND. 

Lands  Clauses  Consolidation  Act  1845  (8  4'  ^  ^^' 
c  18),  s.  €^— Compensation  for  lands  injuriously 
afeded. 
The  damage  which  wUl  support  a  claim  for  com' 
pensation^  under  the  6Sth  section  of  the  Lands 
Clauses  Consolidation  Act  1845  (8^9  Viat.  c.  18), 
must  be  a  physical  interference    with  a  right, 
pttblic  or  private,  which  increases  {he  value  of  tJie 
premises  apart  from  a/ny  special  use  to  which  they 
may  he  ptU,  if  by  such  interference  they  are  leS' 
sened  in  value;  provided  that  such  right  is  not 
merely  one  enjoyed  by  the  occupier  of  the  pre* 
mises  in  common  with  the  public  ai  large,  or  one 
personal  to  himself 
The  test  to  he  applied  {Lord  O'Hagan  dubitante  on 
this  paint),  is,  whether  the  act  done  would  be  sufpr 
dent  ground  to  maintain  an  custion  if  it  were  not 
auUiorised  by  the  Act  of  ParliaTnent. 
In  a  case  in  which  the   defendant   in   error  (the 
plaintiff  below)  was  the  occwpier  of  premises  adja* 
cent  to  which,  and  only  separated  from  them  by  a 
pttblie  highway,  was  a  puolic  draw  dock  commu- 
nioating  with  tlie  River  Thames,  whereby  the  Re- 
mises were  rendered  more  valuable  to  occu/py  or  to 
sell,  and  the  vlaintiffs  in  error  {defendants  below), 
in  constructing  the  Thames  Embankment,  under 
the  powers  conferred  upon  them  by  the  Thaines 
Embankment  Act  1862,  which  incorporates   the 
Lands    Clauses    Consolidation  Act  1845,  jUled 
up  the  dock  and  cut  off  the  defendant's   access 
thereby  to  the  river : 
Edd  (affirming  the  judgment  of  the  court  below), 
thai  the  defendant's  interest  in  the  premises,  inde^ 
pendent  of  any  use  to  which  he  might  pxU  them, 
was  injuriously  affected  within  the  QSth  section  of 
the  Lands  Clauses  Consolidation  Act  1845,  so  as 
to  entitle  him  to  compensation. 
Chamberlain  v.  West  End  of  London,  &c.,  Railway 
Company  (8  L,  T.  Rep.  N.  8. 149 ;  32  L.  J.,  173, 
Q.B),  and  Beckett  v.  Midland  Railway  Company 
(17  L.  T,  Rep,  N.  8,  499 ;  L.  Rep.  3  C.  P.  82), 
approved  and  followed. 
fiicket  V.  Metropolitan  Railway  Company  (16  L.  T.  ' 
Rep,  N.  8,  542 ;  L.  Rep.  2H.ofL.  Cas,  175),  and 
B^.  V.  The   Metropolitan    Board   of    Works 
{L.  Rep.  4  Q.B.  358),  distinguished. 
This  was  a  proceeding  in  error  on  a  judgment  of 
tibe  Excheqner  Chamber  (reported  28  L.  T.  Bep. 
N.  8.417;  li.Bep.8C.F.191),affirmingaTadgment 
of  the  Court  of  Common  Pleas  (reported  26  L.  T.  Bep. 
N.  S.  772 ;  L.  Bep.  7  C.  P.  508),  on  a  special  case 
stated  in  an  action  brought   by  the  defendant 
in  error  against  the  plaintiffs,  to  recoyer  the  sum 
of  19002.,  being  the  amount  assessed  by  a  jury  as 
compensation  due  to  him,  under  the  proyisions  of 
the  Lands  Clauses  Consolidation  Act  1845  (8  &  9 
Vict.  e.  18).    The  £eu^  are  fully  stated  in  the  re- 
ports in  the  courts  below. 

Hawkins,  Q.C.  and  PhUbrick,  Q.C.,  for  the  plain- 
tifis  in  error. 

Preniicej  Q.C.  and  Thesiger,  Q.C.,  for  the  defen- 
dant in  error,  urged  the  same  arguments  and 


relied  on  the  same  authorities  as  in  the  courts 
below.    In  addition,  the  following  cases  were  cited 

Hammersmith  Railway  Company  y.  Brandy  21  L.  T. 

Bep.  N.  S.  238 ;  L.  Bep.  4  H.  of  L.  Cas.  171 ; 
Dobson  y.  Blackmors,  0  Q.  B.  991. 

Cur.  adv.  vult. 

June  22. — ^Their  Lordships  deliyered  judgment. 

The  Lord  Chancellor  (Cairns),  after  going 
through  the  facts  as  set  out  in  the  special  case, 
continued :  Now,  my  Lords,  in  this  state  of  things 
we  have  to  decide  oyer  again  the  meaning  of  the 
words,  **  injuriously  affected,"  in  the  68th  section 
of  the  Lands  Clauses  Consolidation  Act  (8&  9  Yict. 
c.  18),  and  I  propose  to  accept  the  test  which  has 
been  applied  liere  and  elsewhere,  namely,  to  con- 
sider if  the  act  done  would  haye  been  actionable 
if  it  had  not  been  authorised  by  the  A.ct  of  Parlia- 
ment, without  pausing  to  consider  if  that  test 
would  be  quite  satisfactory  if  the  question  were 
now  I'aised  for  the  first  time ;  it  has  been  already 
laid  down  in  many  cases,  and  is  conyenieTit.  Di- 
vesting the  present  case  from  the  precise  descrip- 
tion, it  amounts  to  this:  the  occupier  of  a  tene- 
ment had  got  two  highways  adjacent  to  it,  the  one 
a  street  the  other  a  highway  by  water ;  the  water 
highway  has  been  taken  away,  and  the  highway  by 
land  remains.  It  is  impossiole  to  doubt  that  the 
destruction  of  the  highway  by  water  is  other  than 
a  permanent  injury  to  the  premises  by  whomsoever 
or  for  whatever  purpose  they  may  be  occupied.  It 
is  analogous  to  tne  case  of  Beckett  v.  TJie  Midland 
Railway  Company  (17  L.  T.  Bep.  N.  S.  499 ;  L.  Bep. 
3  C.  P.  82),  for  it  makes  no  difference  whether  the 
occupier  is  deprived  of  part  of  one  highway,  as  in 
that  case,  or  of  one  of  two  highways,  as  in  the  pre- 
sent case.  I  do  not  find  fault  with  what  Mr. 
Thesiger  stated  in  his  able  argument,  that  he  would 
rely  upon  this  definition  of  the  right  to  compensa- 
tion, and  would  explain  the  yarious  cases  by  laying 
down  that  it  arises  where  there  is  a  physical  in- 
terference with  a  right  public  or  private  which 
increases  the  value  of  the  premises,  apart  from  any 
special  use  to  which  they  may  be  put,  if  by  such 
interference  they  are  lessened  in  value.  The  case 
of  Ricket  y.  The  Metropolitan  Railway  Company 
(16  L.  T.  Bep.  N.  S.  542 ;  L.  Bep.  2  H.  of  L.  Cas. 
175)  seems  at  first  sight  to  be  opposed  to  this  view, 
but  it  does  not  really  apply  to  this  case  at  all.  In 
that  case  there  was  only  a  temporary  interference 
with  the  trade  of  the  plaintiff,  and  his  claim  was 
for  the  loss  of  trade,  not  for  the  diminution 
of  the  value  of  his  property.  I  therefore  submit 
to  your  Lordships  that  the  judgment  of  the  Court 
of  Exchequer  (Jihamber  is  right,  and  should  be 
affirmed. 

Lord  Chelmsford. — I  agree  in  the  opinion  which 
has  been  expressed  by  the  noble  and  learned  lord 
on  the  woolsack,  that  the  judgment  should  be 
affirmed.  The  question  to  be  determined  is, 
whether  upon  the  facts  the  respondent's  interest  in 
the  premises  has  been  injuriously  affected  within 
the  meaning  of  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act  1845.  The  Exchequer 
Chamber  held  that  the  case  was  governed  by  that 
of  Chamberlain  v.  The  West  of  London,  Sfc,  RaiU 
way  Company  (8  L.  T.  Bep.  N.  S.  149 ;  31  L.  J. 
201,  Q.  B. ;  32  L,  J.  173,  Q.  B.),  and  entered  into 
the  question  as  to  whether  that  case  was  overruled 
by  Ricket* s  case  (libi  sup.).  1  should  have  thouGrht 
tnere  could  have  been  no  doubt  in  the  matter,  for 
in  my  judgment  in  the  latter  case  I  took  pains  to 
distinguish  them,  and  by  classing  Charnberlain's 
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case  with  houses  and  lands  injnrionsly  affected, 
plainly  expressed  the  distinction.  Iji  Bicket*8 
case,  there  was  no  damage  to  the  honse,  but  only 
a  loss  of  custom.  To  proceed  to  the  questions 
before  the  House — after  a  series  of  decisions  the 
law  has  at  length  arrived  at  a  settled  condition, 
and  it  has  been  finally  decided  that  an  injury  done 
to  a  house,  or  to  the  land  itself,  in  which  a  person 
has  an  interest,  if  it  be  personal,  or  affect  only  his 
trade  or  goodwill,  even  if  it  might  be  the  ground 
-  of  an  action  for  damages,  will  not  entitle  nim  to 
compensation.  The  learned  counsel  for  the  respon- 
dent proposed  to  lay  down  that  where  there  is  a 
physical  interference  with  any  right  to  which  the 
owner  is  entitled,  apart  from  any  use  to  which  he 
puts  the  premises,  bv  which  they  are  diminished 
m  value,  he  is  entitled  to  compensation.  In  the 
case  of  The  Caledonian  Railway  Company  v. 
Ogilvy  (2  Macq.  229),  a  claim  was  made  for  the 
deterioration  in  value  of  a  residence  by  reason  of 
the  railway  crossing  the  high  road  near  to  it  by  a 
level  crossing  with  gates,  but  it  was  held  that  the 
damage  sustained  did  not  differ  in  kind  from  that 
to  which  all  the  public  were  subject  in  respect  of 
their  access  to  the  high  road  in  question,  but  only 
perhaps  in  degree.  Now  in  this  case  has  the  re- 
spondent suffered  any  injury  different  from  that 
sustained  by  the  public  generally  by  the  interrup- 
tion of  his  communication  with  the  draw  dock  P 
His  premises  were  thereby  more  valuable  for  any 
use  to  which  they  might  be  put,  and  have  become 

Eermanently  injured  in  value,  and  it  is  distinct 
•om  any  injury  by  which  the  pubUcare  affected. 
The  case  is  distinguishable  from  Reg,  v.  The 
Metropolitan  Boa/rd  of  Works  (L.  Rep.  4  Q.B.  358.), 
which  it  somewhat  resembles,  for  in  that  case  it 
was  held  that  the  injury  was  merely  personal,  as 
the  right  was  common  to  the  public,  though  more 
often  exercised  by  the  plaintiff  than  by  others. 
This  case  appears  to  me  to  be  within  the  principle 
of  Becketifs  case  (ubi  8up,),  which  I  think  was 
rightly  decided;  in  fact,  it  is  scarcely  dis- 
tinguishable from  it.  In  that  case  the  access 
was  affected  by  narrowing  the  highway;  in  this 
case  by  destroying  the  dock,  which  was  part  of  the 
highway,  and  so  the  premises  are  permanently 
damaged.  The  judges  of  the  court  below  appear 
to  have  been  needlessly  embarrassed  by  Richet'e 
case,  which  is  quite  distinct.  I  think  the  judg- 
ment of  the  Exchequer  Chamber  was  right,  and 
ought  to  be  affirmed. 

Lord  Hatheblet. — I  concur  in  what  has  been 
said  by  the  noble  and  learned  Lords  who  have  ad- 
dressea  the  House,  but  I  do  not  wish  to  extend  the 
rule  which  has  been  laid  down.  There  is  a  dis- 
tinction between  damage  to  an  individual  and 
damage  to  the  public  at  large.  No  public  works 
could  be  carried  out  if  the  whole  public  were  en- 
titled to  compensation  for  damage  done  in  the 
course  of  them,  and  that  was  not  the  intention  of 
Parliament.  I  think  the  rule  is  sound  that  com- 
pensation can  be  recovered  where  the  act  done 
would  have  been  actionable  but  for  the  Act  of 
Parliament.  I  wish  to  follow  Beckett's  case  (uhi 
8U/p.),  and  not  to  go  one  step  beyond  it.  Suppose 
the  dock  had  been  on  the  other  side  of  the  house 
.  to  the  road,  there  can  be  no  question  that  the 
occupier  would  have  been  entitled  to  compensation 
within  Beckett's  case,  and  it  can  make  no  difference 
that  thejr  are  on  the  same  side.  I  am  willing  to 
adopt  Mr.  Thesiger's  definition,  though  it  seems  to 
be  difficult  to  reconcile  all  the  cases. 


Lord  Penzaucb. — I  am  of  the  same  opinion.     A 
rule  has  been  established  from  which  I  think  it 
would  be  disastrous  to  depart,  namely,  that  the 
right  to  compensation  in  these  cases  depends  apon 
the  right  to  bring  an  action  but  for  the  Act  of 
Parliament.     This  interpretatipn  was  first  acted 
upon  with  approbation  in  Ogilvy' s  case,  and  it  has 
been  consistently  adhered  to,  in  spite  of  the  doubts 
expressed  by  Lord  Westbury  in  Rickets  case,  and 
I  hope  it  always  will  be  adhered  to.    A  man  xoay 
do  just  what  he  pleases  on  his  own  land,  as  long  as 
he  does  not  injure  his  neighbour;  but  these  same 
acts  may  become  actionable  if  done  by  a  third 
person;   and  why  should  we  substitute  another 
rule,  because  they  are  done  for  pubhc  purposes  P 
The  damage  must  not  be  personal,  but  to  the  land 
independent  of  the  trade  carried  on  upon  it :  {^Meg. 
V.  The  Metropolitan  Board  of  Works,  ubi  9tMp.), 
Applving  this  to  the  present  case,  the  jury  liave 
found     that     the   premises     were    permanentiy 
damaged,  independently  of  any  trade  carried  on  by 
the  plaintiff,  by  the  obstruction  of  his  access  by 
water  to  the  Eiver  Thames.    If  it  were  a  private 
ri^ht  of  way,  the  remedy  would  be  by  action,  but 
it  IS  said  that  it  is  a  public  matter  m  which,  the 
procedure  should  be  by  indictment ;  but  see  Toison 
V.  Moore  (1  Ld.  Baym.  486),  and  Ashhy  v.  WlvUe 
(1  Smith's  Load.  Cas.  227).    The  question  is,  'wben 
a  highway  is  obstructed,  do  the  adjacent  owners 
suffer  damage  beyond  the  pubhc  at  large  P    Q^bev 
surely  do.    A  frontage  to  a  highway  is  a  "well- 
known  element  of  value  in  a  propertv,  so  is  easy 
access  or  proximity  to  a  highway,  and  if  this  ele- 
ment is  withdrawn,  the  owner  suffers  a  special 
damage.    If  it  is  asked,  where  are  we  to  stop  ? 
The  answer  is,  whenever  a  special  value  attacbed 
to  premises  is  permanently  destroyed  or  abridged. 
This  is  the  view  taken  in  Ohavfiherlavn's  case,  and 
I  think  the  true  one. 

Lord  0*Haoak. — I  also  concur.  The  authorities 
are  conflicting,  and  not  altogether  satisfactory,  bnt 
I  am  willing  to  adopt  Mr.  Thesiger's  definition.  If 
the  matter  were  res  integra,  on  the  facts,  it  wonld 
be  difficult  to  [answer  the  question  whether  the 
premises  are  in jnriously  affected  within  the  section 
of  the  Lands  Clauses  Consolidation  Act,  in  any 
way  but  one.  The  Act  was  passed  to  prevent 
private  selfishness  from  standing  in  the  'way 
of  public  improvements,  and  that  works  for  the 
common  profit  niight  not  be  carried  out  to  the  loss 
of  individuals.  Tne  principle  appHes  to  damage 
as  well  as  to  land  purchased  against  the  will  o£  the 
owner.  If  the  case  were  new,  I  should  have  doubted 
if  it  was  within  the  meaning  of  the  Act  to  malce 
the  right  of  action  the  condition  of  compensation  ; 
but  rather,  as  Lord  Westbury  said  in  Rickei'9 
case,  it  would  appear  to  me  that  where  there  is  an 
injury  there  should, be  compensation,  and  that  the 
Act  should  not  be  so  narrowed.  But  it  is  oxme* 
cessary  to  discuss  the  point  further,  for  in  this  case 
there  is  no  doubt  that  an  action  would  lie.  Pablio 
injury  is  counterbalanced  by  the  public  benefit, 
but  particular  damage  must  be  compensated.: 
(Ashhy  Y,  White),  Here  the  plaintiff  olearly  sus- 
tained particular  damage  of  a  permanent  nature,  to 
a  large  extent,  independent  of^the  use  to  which  he 
put  his  premises.  It  is  unreasonable  and  unjnst 
that  he  snould  suffer  for  the  public  benefit  withon^ 
being  recouped.  If  the  statute  did  not  enlarge  his 
right  it  did  not  narrow  it.  I  would  not  say  tha^ 
the  damage  must  be  structural,  or  to  the  snh- 
stance  of  the  premises;  if  they  are  lessened  in 
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Take  it  is  an  injury  as  much  as  structural  damage, 
as  Lord  Cranworth  said  in  Ricket^s  case.  While 
inJQiy  common  to  the  public  at  large,  or  personal, 
or  remote,  forms  no  claim ;  when,  as  here,  it  is 
particular  and  appreciable,  it  gives  a  clear  title  to 
compensation :  (Uhamh&i'lain^s  case,  per  Erie,  C.J.) 
That  case  appears  to  be  undistinguishable ;  or,  if 
anything,  this  is  rather  stronger,  and  it  is  not 
OTermled  by  Rickei's  case,  the  distinction  in  which 
is  quite  dear,  as  it  was  a  personal  injury. 

Decision  of  the  Exchequer  Chamber  affirmed, 
and  judgment  given  for  the  defendant  in 
error. 

Attorney  for  the  plaintiffs  in  error,  W,  W,  Smith. 

Attorney   for   the    defendant   in   error,   A.  8. 
Edmunds, 


COUBT  OF  QIJEEV'8  BENCH. 

Beported  by  J.  Bhobtt  and  M.  W.  McKsllab,  Esqn., 

Baniflten-at-Law. 


June  3  and  July  6,  1874 

Taylor  v,  Grbenhaloh. 

Negligence — Damage  caused  by  repairs  of  highvoa/y 
— lAabilHy  of  surveyor — 5  ^  6  WiU.  4.  c.  60 
«.  56. 
The  carriage  of  plaintiff,    who  was    driving   by 
night  along  a  highway,  was  upset  by  some  re- 
pairs  which  were  not  sufficiently  lighted;   and 
this  action  was  brought  for  the  damage  against 
the  surveyor  appointed  by  tlie  vestry  at  a  salary. 
The  defendant  had,  by  order  of  the  vesiry,  con' 
traded  with  another  person  to  do  the  work  re- 
quired at  so  much  per  yard,  the  vestry  finding 
materials.     The  jury  found  there  wa,s  negligence 
in  not  lighting  tlie  road,  but  that- the  defendant 
did  not  personally  interfere  in  doing  the  work,  or 
m  directing  the  road  to  be  left  in  such  a  condition 
as  it  woe : 
Held,  that  the  defendant  was  not  liable  for  the 
damage  suffered  by  the  plai/ntiff,  either  at  com- 
mon  law,  or  by  reason  of  sect.  66  of  b  ^6  WiU,  4, 
c.  60. 
This  was  an  action  tried  at  Manchester  on  the 
30ih  Nov.  1872,  before  Mellor,  J.    A  verdict  was 
found  for  the  plaintiff,  leave  to  move  being  re- 
served to  defendant. 

The    declaration    stated    that   the    defendant, 
Samuel  Greenhalgh,  wrongfully  and  improperly 

E laced  and  laid  upon  certain  parts  of  a  certain 
ighway ,  large  quantities  of  earth,  stones,  rubbish, 
and  materials,  and  caused  the  said  highway  to  be 
raised  in  the  said  parts,  and  therebv  to  be  dangerous 
to  persons  driving  along  the  said  highway  in  the 
darJc;  and  the  defendant  wrongfully  and  impro- 
perly suffered  the  said  quantities  of  earth,  stones, 
rubbish,  and  materials  to  be  and  remain  upon  the 
said  parts  of  the  said  highway,  and  the  said  parts 
of  the  said  highway  to  be  raised  as  aforesaid, 
daring  the  dark,  without  any  light  or  means  to 
prevent  persons  from  driving  against  the  same, 
whereby  a  certain  carriage,  in  which  the  plaintiff 
was  then  being  lawfullv  driven  along  the  said 
highway,  was  driven  and  struck  against  the  said 
earth,  stones,  rubbish,  and  materials,  and  the  said 
raised  parts  of  the  said  highway,  and  was  upset, 
whereby  the  plaintiff  was  thrown  out  of  the  said 
carriage  and  greatly  bruised  and  injured,  and  his 
eollar-CK)ne  broken ;  and  by  reason  of  his  said  inju- 
ries has  been  prevented  from  attending  to  his 

Hag.  Cas. — ^Vol.  IX. 


business  and  employment  of  a  book-keeper,  and 
has  lost  profits  and  wages  which  he  otherwise 
would  have  derived  therefrom,  and  has  been  put 
to  and  incurred  great  expense  in  medical  and  sur- 
gical attendance  and  otherwise,  in  endeavouring  to 
get  cured  of  his  said  injuries. 

The  first  plea  was  not  guiltv. 

The  second  plea,  that  the  defendant  was,  at  the 
time  of  the  alleged  gnevances,  surveyor  of  high- 
ways  for  the  township  of  Tottington  Lower  End, 
ana  that  it  then  was  his  (the  defendant's)  duty,  as 
such  surveyor,  to  repair  the  highway  in  the  di- 
rection mentioned;  and  that  the  defendant,  as 
such  surveyor,  was  executing  certain  necessary 
repairs  in  and  upon  the  said  highway,  and  certain 
parts  of  the  said  highway  were  then  being  and 
were  necessarily  raised  for  the  purpose  of  such 
repairs,  and  the  plaintiff  by  his  own  negligence 
and  improper  conduct,  and  without  any  fault  of 
the  defendant,  drove  the  said  carriage  against  the 
said  part  of  the  highway  so  raised  as  aforesaid, 
and  caused  the  injuries  complained  of. 

At  the  trial,  it  appeared  that  the  action  was 
brought  to  recover  damages  in  respect  of  injury 
caused  to  the  plaintiff  by  reasen  of  his  carriage 
being  upset  in  conseauence  of  stones  and  materi^s 
having  been  left  upon  the  turnpike  road  from  Tot- 
tington to  Bury,  in  Lancashire.  The  defendant 
had  been  appointed  surveyor  of  highways  by  the 
vestry  of  Tottingtoh  Lower  End,  at  a  salary  of  201. 
a  year.  The  vestry  had,  by  resolution,  ordered 
that  the  part  of  the  road  where  the  accident  hap- 
pened should  be  raised,  and  the  defendant  was  or- 
dered to  employ  men  to  do  it.  He  contracted  with 
his  brother,  John  Greenhalgh,  to  do  the  work  at 
S^d.  per  yard,  the  vestry  finding  the  materials. 
John  Greenhalgh  employed  and  paid  his  own  men, 
and  proceeded  with  the  work.  The  plaintiff,  in 
driving  along  the  road  in  the  dark,  between  9  and 
10  p.m.,  on  the  23rd  May  1872,  came  to  that  part 
which  was  being  repaired.  There  was  neither 
light  nor  fence,  or  protection.  Half  of  the  road 
had  been  raised,  and  the  other  half  was  left  tempo- 
rarily at  the  old  level.  The  difference  in  level  was 
about  a  foot,  and  the  plaintiff,  with  his  horse  and 
cart,  were  upset. 

It  was  contended  that  there  was  no  liability  on 
the  defendant,  but  Mellor,  J.,  left  the  case  to  the 
juiy,  who  returned  a  verdict  for  the  plaintiff.  They 
found  that  there  was  negligence  in  not  lighting  the 
road,  but  that  the  defendant  did  not  personally  in- 
terfere in  doing  the  work,  or  in  directing  the  road 
to  be  left  in  such  a  condition  as  it  was.  Leave  was 
given  to  the  defendant  to  move  that  the  verdict 
should  be  set  aside  and  a  verdict  entered  for  him 
on  the  ground  that  no  personal  liability  on  his  part 
was  shown,  and  a  rule  nisi  was  obtained  accord- 
ingly. 

R.  G.  Williams,  Q.O.  (with  him  The  Solidtor- 
General,  Holker,  Q.C.)  showed  cause,  and  con- 
tended— First,  that  notwithstanding  the  second 
finding  of  the  jury,  that  the  defendant  did 
not  personally  interfere,  the  defendant  was 
liable  by  reason  of  sect.  66  of  6  &  6  Will.  4,  c. 
60,  which  imposes  a  penalty  on  the  surveyor  who 
causes  any  heap  of  stones  or  other  matter  to  be 
laid  on  a  highway,  and  allows  it  to  remain  there  at 
night  without  proper  precautions,  to  the  danger  of 
persons  passing  thereon.  The  cases,  Couch  v. 
Steel  (3  B.  &  B.  402),  Atkinson  v.  Newcastle  Water- 
works  Company  (L.  Bep.  6  Ex.  404),  were  cited, 
as  showing  that  where  a  duty  is  imposed  under  a 
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penalty,  a  i)erson  injured  by  the  breach  of  the 
duty  oan  maintain  an  action.  [The  court,  without 
hearinfir  counsel  on  the  other  side,  held  that  this 
section  did  not  apply.]  Secondly,  it  was  contended 
that,  under  the  circumstances  of  the  case,  the  de- 
fendant was  liable,  without  reference  to  the  above 
section. 

Pope,  Q.C.  and  John  Edwards,  supported  the  rule. 
The  following  were  cited  and  discussed : 

Doms  T.  CvMng,  8  Q.  B.  286 ; 

Newton  t.  Ellis,  5  E.  &  B.  115 ; 

Foreman  y.  Mayor  of  Ccmterhury,  L.  Bep.  6  Q.  B.  214 ; 

Story  on  Agency,  §  453 ; 

Qibson  y.  Mayor  of  Preston,  10  B.  &  S.  942 ; 

McKinnon  r.  Penson,  9  Bx.  609 ; 

Young  y.  Davis,  7  H.  A  N.  760  ; 

Lame  y.  Colton,  12  Mod.  438 ; 

Muiley  Smith's  Law  of  Master  and  Senrant ; 

SUme  y.  Vartwright,  6  T.  £.  411. 

Cv/r,  adv.  vuU. 

July  6. — The  jud^ent  of  the  court  (Blackburn, 
Mellor,  and  Quain,  J  J.)  was  delivered  by 

Blackbtjbn,  J. — ^This  was  an  action  tried  before 
Mellor,  J.,  at  Manchester.  It  appears  that  the 
defendant  was  the  surveyor  of  highways,  appointed 
by  the  vestry  at  a  salary  of  202.  a  year.  By  a  reso- 
lution of  the  committee  of  management  of  the 
vestry,  it  was  ordered  that  a  part  of  one  of  the 
roads,  about  150  yards  in  length,  should  be  raised, 
and  the  defendant  was  ordered  to  employ  men  to 
do  it.  He  accordingly  contracted  with  one  John 
Greenhalgh  to  do  the  work  at  S^d.  per  yard,  the 
Testry  finding  materials.  John  OrJ^nb/lgh  em- 
ployed  and  paid  his  own  men,  and  proceeded  to 
perform  the  work  accordingly.  At  the  time  of 
the  accident  to  the  plaintiff  one-half  of  the  road 
had  been  raised,  and  the  other  half  was  left  tempo- 
rarily at  the  old  level.  The  difference  in  level  was 
about  a  foot.  No  fence  or  light,  or  any  other  pro- 
tection was  put  up  to  warn  persons  using  the  road 
at  night  of  this  difference  m  level,  and  the  plain- 
tiff driving  along  fell  over  with  his  horse  and  cart 
and  was  injured.  The  jury  found  that  the  defen- 
dant did  not  personally  mterfere  in  doing  the  work, 
or  in  directing  the  road  to  be  left  in  such  condi- 
tion as  it  was  left.  The  verdict  was  entered  for 
the  plaintiff,  with  leave  to  move,  and  a  rule  was 
obtamed  accordingly,  on  the  ground  that  there  was 
no  personal  liability  on  the  part  of  the  defendant 
shown.  Under  the  above  circumstances  we  are  of 
opinion  that  the  defendant  is  not  responsible  to 
the  plaintiff  for  the  injury  caused  to  him  in  the 
manner  above-mentioned.  The  defendant,  as  sur- 
veyor of  highways,  is  but  the  servant  of  the  inha- 
bitants, on  whom  the  obligation  to  repair  the  road 
lies  :  (see  Young  v.  Dams,  2  H.  &  C.  197.)  It  was 
not  proved  that  the  defendant  himself  was  guilty 
of  any  negligent  act,  and  it  is  clear  that  John 
Greennalgh  and  his  men,  who  actually  did  the 
work,  were  not  the  servants  of  the  defendant.  As 
surveyor  of  highways  he  employed  John  Green- 
halgh, by  direction  of  the  committee  or  vestry,  but 
that  does  not  constitute  John  Greenhalgh  a  servant 
of  the  defendant  so  as  to  make  the  defendant  re- 
sponsible for  the  acts  of  John  Greenhalgh  or  his 
men :  (see  Foreman  v.  Mayor  of  Canterbu/ry,  L.  Eep. 
6  Q.  B.  214.)    The  rule  must  be  made  absolute. 

Rule  absolute. 

Attorneys  for  plaintiff,  Shaw  and  Tremellen,  for 
P .  and  /.  Watson,  Bury. 

Attorneys  for  defendant,  Clarice,  Woodcock,  and 
Byland,  for  T.  A,  and  /.  Qrtmdy,  Manchester. 


Beg.  v.  Edmonds. 

Friday,  June  12, 1874. 

Rating — Valuation  list — Amendment   by  AasesM" 

ment   Committee — Be-deposit  of  list — Certiorari 

— Costs — Union  Assessment  Committee  Acts  1862 

—(25    ^    26   Vict.  c.  39),  ss.  21,  22;    Union 

Assessment  Committee  Act  1864  (27  fr  28   VicL 

c.  39),  sect.  I. 

Where  the  assessment  committee  makes  an  altercUion 

in  the  valuation  list  of  a  parish  under  sect.   1  o^ 

the  Union  Assessment  Committee  Act  1864  (27  ^ 

28  Vict,  e,  39),  it  is  not  necessa/ry  to  ro'depoait 

the  valuation  list  in  accordance  wOh  the  pro^ 

visions  of  sect.  21  of  the  Union  Assessment  Uom- 

mittee  Act  1862  (25  ^  26  Vict.  c.  103). 

!Z7^d  cowt  in  discharging  a  rule  to  qwish  ooniri^ 

hution  orders  brought  tip  by  certioraH  has  poiver 

to  grant  costs  against  the  party  bringing  them 

wp,  although  no  recognisances  nave  been  entered 

into. 

In  this  case  a  rule  nm*  had  been  obtained  for  a 

certiorari  to  bring  up,  in  order  to  quash  them, 

two  contribution  orders,  made   respectively     on 

the  24th  Oct.  1873,  and  30th  Jan.  1874,  by  the 

guardians  of  Newent  Union,  the  former  on  the 

churchwardens  and  overseers  of  the  parish,    of 

Newent,  and  the  latter  on  two  of  the  overseers  of 

the  same  parish,  for  the  payment  of  certain  sums 

from  the  poor  rates  of  the    parish  of  Ne^rent 

towards  the  relief  of  the  poor  thereof,  and  tow&rds 

defraying  such  proportion  of  the  general  expenses 

of  the  union  as  was  lawfully  chargeable  to     the 

said  parish.    The  ground  on  which  it  was  sought 

to  quash  the  orders  was  that  they  were  based  on 

a  valuation  list,  which,  after  being  altered,   had 

not  been  re-deposited  for  inspection  in  accordance 

with  the   provisions   of  sect.  21  of  the  Union 

Assessment  Act  1862  (25  &  26  Yict.  c.  103). 

Two  alterations  of  the  valuation  list  had  been 
made,  one  on  21  st  March  1873,  reducing  the 
rateable  value  of  the  Newent  Gas  Works  from.  53L 
to  26^  108. ;  the  other  on  31st  Oct.  1873,  reducing 
the  rateable  value  of  the  property  occupied  by  one 
James  Summers  from  246.  lbs.  to  201. 1^^  and  the 
value  of  the  property  occupied  by  one  James  £Te» 
from  \l.  10«.  to  12.  These  alterations  were  made 
under  sect.  1  of  the  Union  Assessment  Act  18€^4 
(27  &  28  Yict.  c.  39),  which  enacts  that  before 
any  appeal  shall  be  heard  by  any  special  or 
quarter  sessions,  against  a  poor  rate  made  for  any 
parish,  contained  in  any  union  to  which  the  Union 
Assessment  Act  1862  applies,  theappellant  shall  give 
twenty-one  days'  notice,  in  writing,  previous  to  the 
special  or  quarter  sessions  to  which  such  appeal 
is  to  be  maae,  of  the  intention  to  appeal,  ana  the 
grounds  thereof,  to  the  assessment  committee  of 
such -union;  provided  that  after  the  Ist  j^ng. 
next  no  person  shall  be  empowered  to  appeal 
to  any  session  against  a  poor  rate  made  in  oon- 
formity  with  the  valuation  list  approved  of  by 
such  committee,  unless  he  shall  have  giTen  to 
such  committee  notice  of  obiection  against 
the  said  list,  and  shall  have  failed  to  obtain  snoh 
relief  in  the  matter  as  he  deemed  just ;  and  which. 
objeotion,  after  notice  given  at  any  time  in  the 
manner  prescribed  by  the  said  Act  with  respect 
to  objections,  the  committee  shall  hear,  with  fall 
power  to  call  for  and  amend  such  liat»  altbongb 
the  same  has  been  approved  of  and  no  subseqnent 
list  has  been  transmitted  to  them,  and  if  thev 
amend  the  same,  shall  give  notice  of  such  amen«£* 
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ment  to  the  overseers,  who  shall  thereupon  alter 
their  then  current  rate  accordingly. 

25  &  26  Yict.  c.  103,  sect.  2,  provides  that  where 
the  committee  make  any  alteration  in  the  valua- 
tion of  any  hereditaments  included  in,  or  insert 
therein  any  rateable  hereditaments  omitt^  from, 
any  such  valuation  list,  they  shall  cause  such 
valnation  list,  with  such  alteration  or  insertion,  to 
be  deposited  for  inspection  in  manner  hereinbefore 
provided,  concerning  the  valuation  Ust  made  by  or 
delivered  to  the  overseers,  and  shall  cause  the 
like  notice  to  be  given  of  such  deposit  as  is  re- 
quired in  the  case  of  a  valuation  list  so  made  or 
delivered  as  aforesaid,  and  shall  appoint  a  day,  not 
less  than  seven  days  or  more  than  fourteen  davs 
from  the  re-deposit  of  such  valuation  list,  for  the 
hearing  of  any  objections  to  the  valuation  list  as 
80  altered ;  and  when  the  committee  have  heard 
and  determined  any  such  objections,  or  have  made 
snch  further  alterations,  insertions,  and  corrections 
in  such  valuation  list,  they  shall  approvo  the  same 
in  manner  hereinbefore  provided. 

Sect.  12  of  the  Union  Assessment  Act  1864  (27 
&  28  Yict.  c.  39)  incorporates  with  that  Act  the 
provisions  of  25  &  26  Yict.  c.  103. 

Wills,  Q.O.  and  Avstie  showed  cause  against  the 
rule. — ^The  provisions  as  to  re-deposit  contained  in 
sect.  21  of  25  and  26  Yict.  c.  103  could  not  have 
been  intended  by  the  Legislature  to  apply  in  cases 
where  the  alterations  made  were  of  such  a  trivial 
character  as  those  made  in  the  present  case.  If 
the  valuation  of  a  single  ratepayer  is  altered,  it 
sorely  cannot  have  been  the  intention  of  the  Legis- 
lature that  it  should  thereupon  be  necessary  to  re- 
deposit  the  list.  The  provisions  of  sect.  21,  it  is 
submitted,  were  intended  to  apply  only  to  cases 
where  a  general  or  sweeping  alteration  was  made 
in  the  list,  or  where  a  revision  took  place  which 
amounted  practically  to  the  making  of  a  new  list. 
If  a  new  or  supplemental  list  is  made,  then,  no 
doubt,  sect.  21  of  25  &  26  Yict.  c.  103  requires 
that  it  should  be  re-deposited  for  inspection  in  the 
manner  previously  provided  concerning  the  valua- 
tion list  made  by  or  delivered  to  the  overseers,  and 
that  like  notice  is  to  be  given  of  the  deposit ;  but 
sect.  1  of  the  later  Act  (27  &  28  Yict.  c.  89)  makes 
no  mention  of  any  re-deposit  in  cases  where  an 
amendment  is  made  by  the  assessment  committee. 
That  section  simply  provides  that  the  committee 
shall  hear  the  oojections  made  to  the  valuation 
Kst,  with  full  power  to  call  for  and  demand  such 
list,  although  the  same  has  been  approved  of  and 
no  subsequent  list  has  been  transmitted  to  them ; 
and  if  they  amend  the  same,  they  shall  give  notice 
of  such  amendment  to  the  overseers,  who  shall 
thereupon  alter  their  i^en  current  rate  accordingly. 
It  was  under  this  section  that  the  alterations  made 
by  the  assessment  committee  in  the  present  case 
were  made. 

Manistyf  Q.C.  and  Stone  in  support  of  the  rule. 
—There  was  confessedly  an  alteration  of  the  valua- 
tion list  by  the  assessment  committee,  and  a  re- 
deposit  was  consequently  necessary.  Snch  re- 
deposit  is  necessary  wherever  an  alteration  is 
made  ia  the  valuation  list.  It  is  impossible  to  draw 
the  line  between  the  number  and  character  of  the 
alterations  necessitating  a  re-deposit  and  those 
not  reqairin^  a  re-deposit;  for  the  effect  of  a 
single  alteration,  if  maae  in  respect  of  a  large  pro- 
perty, mi^ht  be  to  alter  entirely,  and  in  a  most 
importanc  degree,  the  valuation  of  the  rest  of  the 
pariah.  £CocKBUsy,  G  J, — The  section  under  which 


this  alteration  was  made  says  nothing  about  a  re- 
deposit  being  necessary.  And  we  feel  forcibly  the 
argument  which  has  been  pressed  upon  us  from 
the  public  inconvenience  which  would  result  from 
holding  it  to  be  necessary  in  such  a  case  as  the 
present.  Where  a  ratepayer  appealed  to  quarter 
sessions  against  a  rate  under  sect.  22  of  the  Act  of 
1862,  and  the  result  oC  the  appeal  was  to  amend 
the  rate  appealed  against,  no  re-deposit  was  neces- 
sary. Why,  then,  should  it  be  necessary  where 
the  alteration  is  made  after  objection  before  the 
assessment  committee,  which  is  pro  tanto  substi- 
tuted for  the  quarter  sessions  P  I  think  the  line 
to  be  drawn  is  this  :  where  the  valuation  list  has 
not  yet  been  made  and  approved  and  delivered 
to  the  overseers,  an  alteration  in  it  is  to  be 
followed  by  re-deposit ;  but  where  the  list  is  once 
approved  an4  delivered  to  the  overseers,  if  an 
alteration  is  subsequently  made  no  re-deposit  is 
necessary.] 

CocKBUBN,  O.J. — For  the  reasons  which  I  have 
already  stated,  and  which  it  is  not  necessary  to 
recapitulate,  I  think  that  this  rule  should  be 
discharged. 

QuAiN,  J. — I  am  of  the  same  opinion.  On  look- 
ing at  the  Act  of  1862  (25  &  26  Yict.,  c.  103),  we 
find,  by  sect.  23,  that  every  valuation  list,  when 
approved  by  the  committee,  shaU  be  delivered  to 
the  overseers  of  the  parish  to  which  the  same 
relates,  and  shall  be  preserved  at  the  like  place, 
and  in  the  like  custody,  and  be  subject  to  the  like 
resort,  &c.,  as  the  books  are  wherein  rates  and 
assessments  for  the  relief  of  the  poor  for  the  same 
parish  are  entered,  &c.  Then  sect.  24  provides  that 
when  and  so  often  as  any  property  not  included  in 
the  valuation  list  in  force  in  any  parish  becomes 
rateable,  or  where,  by  reason  of  any  alteration  in  the 
occupation  of  any  property  included  in  such  list, 
such  property  becomes  liable  to  be  rated  in  parts 
not  mentioned  in  such  list  as  rateable  heredita- 
ments, and  separately  valued  therein,  and  when 
and  so  often  as  it  shall  appear  to  the  overseers 
that  any  rateable  property  included  in  such  list  has 
been  increased  or  reduced  in  value,  since  the  valu- 
ation thereof,  whether  by  building,  destruction  of 
building,  or  other  alteration  in  the  condition  there- 
of, or  otherwise,  the  overseers  of  the  parish,  in 
each  of  the  cases  aforesaid,  shall,  as  soon  as  con- 
veniently may  be,  make  a  supplemental  valuation 
list,  showing  the  annual  rateable  value  according 
to  the  judgment  of  the  overseers,  of  the  property 
so  become  rateable,  or  of  the  party  so  become 
liable  to  be  rated  separately,  or  of  the  property  so 
'  increased  or  reduced  in  value,  as  the  case  may  be. 
Now  sect.  21  of  the  same  Act  provides  that  where 
the  committee  make  any  alteration  in  the  valua- 
tion of  anv  hereditaments  included  in,  or  insert 
therein  any  rateable  hereditament  omitted  from  any 
snch  valuation  list,  the^  shall  cause  such  valuation 
list,  with  such  alteration  or  insertion,  to  be  de- 
posited for  inspection  in  manner  hereinbefore 
provided,  concerning  the  valuation  list  made  by  or 
delivered  to  the  overseers,  and  shall  cause  the  like 
notice  to  be  given  of  such  deposit,  as  is  required 
in  the  case  of  a  valuation  Ust  so  made  or  delivered 
as  aforesaid,  uid  shall  appoint  a  day,  not  less 
than  seven  days,  or  more  than  fourteen  days 
from  the  re-deposit  of  such  valuation  list 
for  the  hearing  of  any  objections  to  tiie  valua- 
tion list  as  so  altered,  &g.  And  by  sect.  22 
in  case  any  ratepayer  shall  appeal  to  t^e  special 
sessions  or  quarter  sessions  ^^tinst  any  poor  ratcw 
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and  the  result  of  such  appeal  shall  be  to  amend 
the  rate  appealed  against,  the  assessment  com- 
mittee is  to  alter  the  valuation  list  of  the  parish 
in  conformity  with  the  decision  so  made.  Now  I 
think  that  sect.  1  of  the  Act  of  1864  (27  &  28 
Vict.  c.  39)  comes  in  by  way  of  a  proviso  to  sect. 
22  of  the  former  Act.  It  provides  that  no  person 
shall  be  empowered  to  appeal  to  any  sessions 
against  a  poor  rate  made  in  conformity  with  the 
valuation  list  approved  of  by  the  assessment 
committee,  unless  he  shall  have  given  to  such 
committee  notice  of  objection  against  the  said 
list,  and  shall  have  failed  to  obtain  such  relief  in 
the  matter  as  he  deems  just ;  and  which  objection, 
after  notice  given  at  any  time  in  the  manner 
prescribed  by  the  said  Act,  with  respect  to 
objections,  the  committee  shall  hear  with  full 
power  to  call  for  and  amend  such  list,  although 
the  same  has  been  approved  of  and  no  subsequent 
list  has  been  transmitted  to  them,  and  if  they 
amend  the  same  shall  give  notice  of  such  amend- 
ment to  the  overseers,  who  shall  thereupon  alter 
their  then  current  rate  accordingly.  This  enact- 
ment is  certainly  drawn  in  rather  obscure  and 
ambiguous  language;  for  although  the  same 
objections  have  already  been  raised  and  heard 
under  the  19th  section  of  the  earlier  Act,  it  seems 
that  there  may  be  a  fresh  hearing  of  them  under 
this  section ;  so  that  there  mav  be  a  double  hearing 
of  the  same  objections,  for  the  enactment  in  sect. 
1  of  the  Act  of  1864  is  not  confined  to  new 
objections,  which  is  rather  curious.  However 
carious  it  may  be,  it  is  enacted  in  the  strongest 
words  that  there  shall  be  no  appeal  to  any  sessions 
against  a  rate  made  in  conformity  with  the 
valuation  list  until  there  has  been  a  previous 
application  to  the  assessment  committee,  who 
have  power  to  make  all  requisite  amendments,  and 
a  failure  to  obtain  relief  from  them.  The  assess- 
ment committee  is  by  this  section  empowered  to 
amend  the  valuation  list  **  although  the  same  has 
been  approved  of  and  no  subsequent  list  has  been 
transmitted  to  them.*'  The  section  contains  no 
direction  about  redepositing  the  list  after  they 
amend  it ;  but  notice  of  the  amendment  must  be 
given  to  the  overseers,  who  are  thereupon  to  alter 
their  current  rate  accordingly.  And  manifest  in 
convenience  would  result  from  rendering  a  re- 
deposit  necessary  in  such  a  case ;  for  seven  days 
would  then  be  allowed  for  fresh  objections,  and  the 
result  would  be  that  the  valuation  list  of  the 
parish  would  never  be  final.  I  am  therefore  of 
opinion  that  no  re-deposit  was  necessary  in  the 
present  case,  and  that  the  rule  should  conse- 
quently be  discharged. 

Archibald,  J. — 1  am  of  the  same  opinion ;  and 
on  the  short  ground  that  section  of  the  Act  of 
1864  was  intended  as  an  amendment  of  sect.  22  of 
the  former  Act,  and  that  it  contains  nothing  to 
make  a  re-deposit  necessary,  and,  so  far  as  it  con- 
tains any  ambiguity,  reasons  of  convenience  weigh 
with  me  in  construing  the  enactments  in  the  sense 
already  mentioned. 

WiiU,  Q.G.,  asked  for  costs. 

Stone  contended  that  no  recognisances  having 
been  entered  into,  no  costs  could  be  given ;  and 
referred  to  Bex  v.  Jenhinson  (1  T.  R.  82),  where 
it  was  held  that  no  costs  are  due  on  a  certiorari 
removing  summary  proceedings,  unless  a  recog- 
nisance has  been  entered  into  at  the  time  of  re- 
moving the  proceedings;  Lord  Mansfield,  C.J., 
saying:  "By  the  rule  of   law  the  king  neither 


receives  nor  pays  cost.  We  are  aware  of  the  mis- 
chiefs of  granting  certioraris  for  vexatious  pur- 
poses, and  it  is  discretionary  in  the  court  whether 
they  will  grant  them  or  not.  For  the  future  we 
will  oblige  the  party  applying  for  a  certiorari  to 
enter  into  a  recognizance  to  pay  costs ;  but  we 
are  not  authorised  to  ^rant  them  by  the  13  Geo,  2, 
c.  18  without  a  recognisance." 

CocKBTTRN,  C.J. —The  rule  must  be  discharged 
with  costs.  I  do  not  see  any  reason  why  the  court 
should  not  exercise  the  jurisdiction  which  it  un- 
doubtedly possesses,  of  making  a  party  pay  costs 
who  in  any  way  abuses  the  process  of  the  court 
by  putting  it  in  motion  in  a  proceeding  which  is 
purely  vexatious. 

Rule  discharged  vnth  coats. 

Attorneys  for  prosecutors,  Toj/Zor,  Hoare,  and  Co, 
Attorneys  for  C.  J.  Cooke,  Neweiu, 
Attorneys  for  defendant,  Torr  and  Co. 


SLECTZOV  FETZTZONa 

Baported  by  F.  O.  Cbvmp,  Esq.,  Baxrister-at-Law. 

THE  CITY  OP  DURHAM. 

May  19,  20,  and  21, 1874. 

(Before  Bkamwell,  B.) 

Parliamentary  election — Bribery — Colourahle  em- 
ployment  of  voters — Excessive  number  of  persons 
employed — Payment  of  relatives  of  voters  as  mc«- 
eengers,  runners,  3fc, — Persons  so  paid  not  em- 
ployed — Influence  on  election — Payment  of  ef- 
penses  after  iims  ai  which  accounts  may  he 
investigated — Indiscreet  proceeding. 

By  sect.  11  of  30  ^  31  Vict.  c.  102,  "  no  elector  who, 
within  six  m^mths  before  or  during  an  election 
for  any  county  or  borough,  shall  have  been  re- 
tained,  hired,  or  employed  for  aU  or  any  of  the 
purposes  of  the  election,  for  reward,  by  or  on 
oehalf  of  any  candidai^  at  such  election,  as  agent, 
canvasser,  clerk,  messenger,  or  in  other  like  em^ 
ployment,  shall  be  entitled  to  vote  cU  such  election, 
and  if  he  shall  vote  he  shall  be  guilty  of  a  mis* 
demeanour ;" 

Held,  thai  although  voters  so  employed  do  not,  by 
voting,  affect  the  seat,  yet  if  a  candidaie  employs 
a  large  number  of  voters,  who  subsequently  vote, 
the  inference  must  be  that  they  are  employed  for 
the  purpose  of  influencing  their  votes,  and  th/oA 
there  was  a  corrupt  bargain. 

A  large  number  of  voters  and  their  relatives  were 
engaged  on  behalf  of  the  respondents  as  m£ssenr 
gers  and  rv/nners.  It  was  admitted  thai  some  of 
these  were  not  actively  employed ;  but  experienced 
persons  stated  on  oath  that  the  number  of  persons 
engaged  was  not  disproportioned  to  the  size  of 
the  constitusncy : 

Held,  that  in  the  facs  of  this  evidence,  the  elecii(m 
would  not  be  avoided  in  this  instance ;  but  (he 
learned  Judge  intimated  tliat  indiscriminate  pay" 
ment  of  a  large  number  of  persons  connected  wUk 
voters  was  a  m^st  efficadoiLs  v^thod  of  corrupting 
a  eonstitvsncy,  and  raised  stupidons  which,  on 
another  occasion,  woiUd  probably  prove  falaL 

The  pa/yment  of  bills  by  candidates  after  the  time 
at  which  they  are  subject  to  investigation,  is  an 
indiscreet  proceeding,  and  may  be  taken  as  an 
element  in  considering  the  validity  of  an  election. 

This  was  a  petition  against  the  return   of  two 

sitting  members. 
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Counsel  for  the   petitioners  were  Bdllantine, 
Serjt.,  Giffard,  Q.O.,  and  A.  L,  Smith. 

Coansel  for  the  respondents,  Btiseell,  Q.C., 
Greenhow,  and  McKeUar, 

The  princinal  allegations  in  this  petition  had 
reference  to  tke  colourable  employment  of  voters, 
and  bribery  by  promises.  This  report  is  mainly 
confined  to  the  first,  and  the  facts  were  not  in 
dispute.  It  app>eared  that  there  were  480  persons 
employed  by  the  respondents  as  runners  and 
messengers,  doorkeepers  and  canvassers,  at  a  cost 
of  1201.,  and  that  many  of  them  were  voters,  who 
voted,  notwithstanding  their  employment.  Upon 
this  point 

B&AMWELL,  B.,  said  to  Giffard,  Q.C.,  I  suppose 
you  are  at  liberty  to  say  and  contend  that  the 
employment  was  colourable,  and  that  the  money 
was  a  bribe  ? 

Giffard,  Q.C. — ^Yes,  that  is  what  we  propose  to 
contend  upon  this  matter.    Your  Lordship  knows 
that,  even  before  the  statute  made  it  unlawful  to 
vote,  it  had  been  repeatedly  decided  by  commit- 
tees that  where  there  was  an  excessive  number 
employed,  although  they  were  then  allowed  by  law 
to  vote,  if  it  was  a  colourable  employment,  it  was 
a  cloak  for  bribery,  and  people  have  been  unseated 
for  it.     [B&AHWELL,  B. — I  don't  know  that  it  has 
been  decided,  but  I  have  no  doubt  it  ought  to 
be.]  I  was  counsel  for  Mr.  Morley,  at  Nottingham, 
and  he  was  unseated  on  this  ground.    [Bramwell, 
B. — It  is  clear  that  if  the  number  is  so  undue  that 
the  legitimate  conclusion  upon  it  is  that  they  were 
not  employed  for  the  mere  purposes  upon  which 
they  purported  to  be  employed,  why  then  the  in- 
ference is  that  they  were  intended  to  be  employed 
and  paid  for  another  purpose,  and  that  is  bribery.] 
A  priori;   the  statute   has  absolutely  prohibited 
their  voting  at  all.  [Bramwell,  B. — Yes ;  but  what 
you  will  have  to  show  is,  that  there  was  an  undue 
number   of  persons  employed.]      I  should  have 
thought  that  if  I  showed  that  these  persons,  who, 
by  law,  were  prohibit^  from  voting,  did  vote,  that 
would    be  enough.    I  do  not  dispute  that  there 
must  be  the  inference  from  the  fact.     If  the  can- 
didate hires  a  number  of  voters,  with  a  tacit  under- 
standinflT  that,  notwithstanding  their  employment, 
they  should  vote,  although  he  does  not  say  so,  yet 
that  is  at  all  events  an  effort  to  induce  them  to 
vote,  and  to  vote  of  course  for  him.    [Bramwell, 
B. — Clearly  you  know  that  would  be  so.     "  I  will 
employ  you,  if  you  vote  for  me,"  would  be  plain 
bribery.     If  a  voter  was  employed,  and  it  was  part 
o£  the  bargain  that  he  was  to  vote,  that  was  direct 
bribery.     If  it  was  not  a  part  of  the  bargain,  then 
the  fact  that  he  voted,  although  an  unlawful  act, 
did  not  affect  the  respondents.] 

Giffard,  Q.O. — Martin,  B.,  in  the  Salford  case 
(20  li.  T.  Eep.  N.  S.  120 ;  O'M.  &  H.  136),  took  the 
view  that  where  this  was  done  to  a  considerable 
extent,  the  common  law  would  operate,  and  the 
election  would  be  void.  That  was  in  reference  to 
the  employment  of  conveyances. 

BaUarUine,  Serjt.,  did  not  suppose  there  was  an 
express  contract  that  these  parties  should  vote; 
the  question  was  what  they  understood,  and  what 
it  was  intended  they  should  understand. 

Bramwell,  B. — Clearly,  it  is  a  question  as  to 
what  .inference  might  be  drawn.  If  one  found 
that  the  candidate  or  his  agent  employed  a  verv 
larg^e  number  of  voters,  and  all  those  voters  voted, 
the  conclusion  one  would  draw  is  that  they  were 
employed  for  the  purpose  of  securing  their  votes. 


I 


Supposing  that  conclusion  were  not   drawn,    it 
seems  manifest  that  the  candidate  or  his  agents ' 
have  done  nothing  to  void  his  seat — simply,  the 
voters  have  done  what  they  ought  not  to  have 
done. 

Ballaniine,  Serjt. — My  view  is,  that  the  employ- 
ment of  these  persons  was  for  the  purpose  thiat 
they  should  vote. 

Bramwell,  B. — You  are  going  to  say,  as  a  con- 
clusion from  the  fact,  that  the  people  who  employed 
these  people  employed  them  in  order  to  gain  their 
votes ;  and  that,  although  nothing  was  said  between 
them,  yet  it  was  understood  that  the  votes  should 
be  given  accordingly,  and  that,  if  that  was  so,  it 
was  an  act  of  bribery  P 

BaUantine,  Serjt. — Precisely. 

Bramwell,  B. — I  do  not  understand  that  Mr. 
Bussell  will  deny  those  conclusions  P 

Russell,  Q.C.,  contra^ — Oh,  no.  I  admit  that  if  you 
can  properly  draw  the  inference  that  these  men 

were  employed  upon  the  implied  condition 

[Bramwell,  B. — Oh,  more ;  if  employed  with  the 
view  to  influence  their  votes  ]  Yes ;  I  will  go  that 
lenglh.  [Bramwell,  B. — Because  it  is  necessary 
that  there  should  be  a  bargain.]  Certainly.  Now, 
there  are  one  or  two  considerations  in  this  matter. 
Was  there  any  reason  or  necessity  for  the  employ- 
ment of  persons  in  the  condition  of  voters;  and 
was  it  usual  P  He  did  not  mean  to  convey  that  if 
the  other  side  had  been  in  the  habit  of  doing  what 
was  corrupt  and  illegal,  that  that  would  create  a 
precedent  for  making  a  thing  which  was  con*upt 
and  illegal,  legal  and  proper.  But  if  the  thing 
had  been  in  the  habit  of  being  done  by  both  sides, 
it  would  alford  some  evidence  that  it  was  not 
looked  upon  by  either  side  as  in  itself  corrupt ; 
and  it  would  probably  afford  some  ground  for 
drawing  the  inference  that  it  was  not  unreasonable 
in  the  sense  of  not  being  necessary.  Now,  the 
figures  stood  very  much  in  this  way — the  popula- 
lation  of  Durham  was  about  14,000;  if  you  took 
one-fourth  of  these — which  was  putting  it  at  a 
high  fiffure — as  representing  the  male  adults,  you 
would  nave  3500  persons.  The  persons  on  the 
register  numbered  2000;  no  doubt  somo  of  these 
might  be  freemen  and  other  voters,  but  not  to  any 
considerable  extent.  That  would  leave  a  residue 
of  adultf),  not  on  the  voting  lists,  of  1500 ;  and 
that  again  must  be  divided  by  two ;  because  you 
cannot  go  to  your  opponents  for  your  employees, 
which  reduces  the  available  number  to  750  votes 
on  our  side.  But  how  is  that  made  up  P  Assuming 
that  there  are  750,  that  would  be  madn  up  of  all 
classes  of  persons.  In  the  first  instance,  a  very 
large  proportion  of  these  persons  would  be  un- 
fit for  that  class  of  occupation.  Although  num- 
bers of  them  are  in  residence  in  the  town,  and  in 
houses  of  decent  rents  per  annum,  and  earning 
good  wages,  still  they  are  not  the  kind  of  persons 
to  employ  in  this  kind  of  thing.  Then,  again,  men 
in  connection  with  the  University  and  other  insti- 
tutions, who  might  not  have  houses  or  votes,  but 
who  would  not  be  eligible  for  this  kind  of  work, 
and  whom  it  would  be  rather  an  insult  to  ask ; 
so  that  they  really  come  down  to  a  very  inconsi- 
derable number  available  for  these  purposes.  It 
was  not  merely  intelligence  and  character  what 
they  wanted,  although  they  might  be  desirable. 
They  required  persons  who  were  conversant  with 
the  voters,  who  knew  where  they  lived,  the  hours 
of  their  work,  where  they  were  to  be  seen,  and  a}l 
those  considerations.     They  might  have  a  good 
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deal  of  information  on  this  question  from  the  other 
'side,  if  it  would  have  been  favourable  to  his  learned 
friend.  He  did  not  speak  of  these  obscure  gentle- 
men— the  petitioners  in  this  case ;  but  the  great 
and  powerful  party  of  whom  they  were  put  forward 
as  the  worthy  exponents,  and  representatives  who 
could  have  given  a  good  deal  of  evidence  on  this 
point  if  it  had  suited  his  learned  friend's  case.  His 
learned  friend  could  have  called  gentlemen  of  posi- 
tion in  that  town,  representatives  of  the  party, 
whether  it  was  usual  to  employ  voters,  and  whether 
it  was  not  true  that  on  Doth  sides  it  had  been 
done.  The^  found  some  thirty-six  names  in  a 
similar  position  on  the  other  side;  and  nobody 
had  ever  thought  of  suggesting  in  Durham  that 
that  was  corrupt  employment.  He  quite  concui*red 
in  the  force  of  what  was  said  by  Willes,  J.,  as  to 
the  danger  of  that  kind  of  employment.  He  could 
not  but  see  it  was  open  to  very  serious  peril  in- 
deed, and  the  candidate  put  himself  in  very  ereat 
difficulty.  [Bbamwell,  B. — If  there  should  be 
another  election  at  Durham,  I  should  say  that  if 
the  same  practice  should  continue,  there  would  be 
but  one  conclusion  from  it.]  That  was  exactly  the 
language  that  Blackburn,  J.,  used  in  talking  of  a 
cognate  branch  of  the  question,  namely,  the  em- 
ployment of  runners.  He  said  that  this  had  been 
going  on  in  the  town ;  and  that  both  sides  had 
aone  it — one  side  had  done  it  more  than  the  other, 
but  both  had  done  it ;  but  if  done  at  a  future  elec- 
tion it  would  be  impossible  to  say  that  both  parties 
would  not  understand  the  character  of  the  things 
they  were  doing. 

Uiffard,  Q.C. — This  was  not  for  voters  only. 

Buesell,  Q.C,  said  the  case  to  which  he  had 
called  attention  was  a  case  where  voters  were 
employed.  His  Lordship  would  probably  think 
the  dan^r  was  greater  where  party  spirit  ran 
high.  If  there  was  a  lethargy  in  poh'tics  on  both 
sides,  and  the  line  of  parties  was  not  sharply  and 
CKJOurately  drawn,  there  would  be  a  greater  danger. 
But  where  party  spirit  rules  high,  wnere  each  man 
was  known  to  belong  to  any  particular  side, 
although  the  danger  exists,  yet  in  such  case  it 
would  be  less.  But  in  no  single  case  was  a  voter 
employed  who  had  not  already  promised,  and 
whose  political  opinions  were  well  known  to  be  on 
the  Liberal  side ;  and  in  all  these  cases  the  sums 
charged  were  with  respect  to  work  bond  fide  done. 

Bbamwell,  B. — In  this  case  there  was  one  charge, 
and  one  only,  of  personal  bribery  against  one  of 
the  sitting  members,  Mr.  Thompson ;  otherwise  it 
has  not  been  suggested  that  either  of  the  two  re- 
spondents has  been  guilty,  or  has  wished  to  have 
been  guilty,  or  so  far  as  intention  goes,  had  autho- 
rised the  commission  of  any  offence  against  the 
laws  of  the  country  or  the  laws  of  their  election  in 
particular.  I  have  no  doubt  that  these  two  gentle- 
men wished  that  nothing  wrong  should  be  done, 
and  that,  as  they  had  both  stated,  they  have 
carried  out  that  wish  to  the  best  of  their  abilitv. 
My  firm  belief  also  is,  that  the  four  respectable 
gentlemen,  who  have  been  called  tne  four 
principal  agents,  Messrs.  Marshal,  Granger, 
Chambers,  and  Smith,  have  acted  in  the  same 
manner ;  and  I  am  satisfied  with  their  conduct. 
And  the  only  fault  I  find  with  either  of  them, 
or  tlra  respondents,  is  as  to  what  I  consider 
the  indiscreet  payment  of  bills  after  such  a 
time  had  arrived  that  they  could  not  be  subject 
to  efficient  investigation;  and  I  give  them  this 
pieco  of  advice— I  should  strongly  recuoimend 


them  not  to  do  it  in  future.  It  may  lay  them  open 
to  the  suspicion  which  has  told  against  them  on 
the  present  occasion,  namely,  that  there  might  be 
expenses  which  might  not  yet  be  sent  in,    but 
which  might  be  sent  in  in  the  hope  that  the  same 
indiscriminate  mode  of  paying   them   would    be 
adopted  as  was  adopted  on  former  occasions,  and 
that  things  which  never  ought  to  have  been  paid 
at  all  would  be  paid  to  those  who  laid  out    the 
money.      Otherwise,    I    have    no    fault  to    find 
either   with   the    respondents    or   their   agents. 
But    great    complaint    has    been   made    en    the 
emplovment  of  voters  for  various  purposes,  not 
actuidly  as  canvassers,  but  to  accompany  the  can- 
vassers; and,  certainly,  it  is  a  vei^^  remarkable 
thing  that  so  large  a  number  of  voters  should  have 
been  employed,  and  that  the  receipts  of  the  voters 
so  employea  should  have  been  so  much  more  <x>n- 
siderable  than  the  receipts  of  persons  employed  in 
a  similar  capacity,  but  who  were  not  voters.     And 
it  is   impossible   to   shut   our  eyes  to   it   that 
that     may    be    the    means    of    very    extensive 
and  very  efficacious  bribery.    And  as  the  argn- 
ment  has  been  used,  I  addressed  myself  to  these 
matters  with  very  great  distrust,  on  account  of 
my  inexperience  of  these  matters,  I  never  having 
been  a  candidate  or  concerned  in  an  elect^n,  or 
knowing  anything  more  of  it  than  as  one   goes 
through  the  world,  and  until  I  have  had  to  trv 
some   of   these    election   petitions.     Therefore  I 
express  myself  with  distrust  upon  it;  but  it  is 
manifest  to  my  mind — at  least,  I  cannot  help  feel- 
ing very  strongly  that  it  is  impossible  to  suppose 
that  persons  cannot  be  found  to  do  these  duties 
who  nave  not  a  vote.    I  should  strongly  recom- 
mend that  for  the  future  such  persons  be  f oond ; 
or,  if  they  cannot  be  found,  that  the  thing  be  left 
undone;  because  it  may  no  doubt  be  made  the 
means,  to  a  certain  extent,  of  influencing  the  voter 
— very  likely  to  this  extent,  that  good  blues  on  the 
one  hand,  or  good  reds  on  the  other  as  ii  may  be, 
if  they  had  not  had  this  employment,  would  have 
turned  from  blue  to  red  or  red  to  blue,  as  the  case 
might  be.    Therefore,  if  it  was  only  for  this  reason 
— if  it  is  only  to  secure  them — it  is  of  mischievous 
character,  blecause  it  is  having  an  influence  upon 
their  minds  which  it  ous^ht  not  to  have.    Then, 
again,  as  to  the  numbers  of  these  runners.     We 
have,  unfortunately,  runners  in  one  case  of  one  to 
three  voters;  and  we  have  the  very  candid  evi- 
dence of  Mr.  Grranger,  that  the  runners  were  not 
wanted  for  the  work  they  professed  to  do,  but  ^'ere 
paid  money  for  other  purposes  and  for  other  con- 
siderations ;  and  it  is  admitted  also  that  there  vraa 
a  very  large  number  of  voters  who  had  children  or 
relations  employed ;  and  we  have  had  two  remark- 
able instances  of  children  being  professedly  em- 
ployed, neither  of  whom  did  any  work.   And  when 
we  consider  into  what  subordinate  hands  these 
tickets  are  intrusted,  and  the  indiscriminate  and 
careless  way  in  which  they  are  delivered  out,  one 
cannot  help  seeing  that  they  are  also  a  very  great 
means  of  corruption.    But  when  one  has  a  g^entle- 
man  like  Mr.  reele  saying  that  they  are,  in  hia 
judgment,  necessary — a  sort  of  peculiar  necessity 
in  the  city  of  Durham  for  anything  I  can  see — and. 
when  you  find  four  gentlemen  who  have  been  called 
before  us  say,  in  their  judgment,  the  numbers  vrere 
not  excessive,  why  one  hesitates  very  much  to  tms^ 
to  what  seems  the  dictates  of  common  sense  in  the 
matter,  and  decide  against  them.    If  the  case  had 
turned  upon  this  only,  I  should  have  been  most 
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Inctant  to  say  that  there  had  been  cormpt  practices 
or  bribery  from  the  employment  of  these  runners. 
And  if  I  may  venture  to  give  a  warning  to  the  city 
of  Durham,  and  to  those  who  may  endeavour  to  be 
its  representatives  at  some  future  time,  it  would 
be  to  caution  them  most  strenuously  against  any 
repetition  of  this  practice ;  for  it  is  impossible  not 
to  see  that  it  must  be  held  to  be  a  corrupt  pro- 
ceeding. 


Belum  ofdeetion  expenses — Vouchers  given  for  less 
than  the  whole  wmount — Vouchers  subsequently 
furnished  to  returning  officer — Inspection — Bight 
of  petitioners. 
The   respondents*  election   expenses  amounted   to 
15002.     Of  this  amount  vouchers  covering  only 
5002.  or  6002.  were  furnished.  Buhsequently  further 
vouchers  were  furnished  to  the  returning  officer. 
The  petitioners  applied  for  inspection,  and  to  take 
copies,  which  the  returning  officer  refused. 
Senible,  neither  an  election  judge,  nor  the  Court  of 
Convmon  Fleas,  has  jurisdiction  in  such  a  case  to 
order  copies  to  he  given ;  hut,  in  the  absence  of 
awti  reasonable  objection  on  the  part  of  the  re 
turning  officer,  permission  to  inspect  and  take 
copies  should  be  given. 
Is  opening  this  petition, 

BaUantine,  Serjt.,  said :  The  system  to  which  I 
propose  to  call  your  Lordship's  attention  is  that 
of    the    employment    of    a    vast    number    of 
people — a    great    many   more   than   was  at   all 
necessary  for  the  purposes  of  the  election.    Thus, 
there    were  night   watchers,  when  no  watchers 
are  required;    messengers,  when  there   are   no 
messages  to  send ;  and  if  they  happen  to  be  voters 
they    are  not  employed  at    all,  but  instead  of 
being  employed  themselves  their  children  are  em- 
ployed.     I  believe  that,  on  one  occasion,  they 
secnred  as  a  messenger  the  valuable  services  of  a 
child  three  vears  old;  and  that  sort  of  thing  has 
been  carried  on  at  the  last  election  to  a  verv 
great  extent.    I  believe  I  shall  show  your  Lord- 
ship  that  there  were  upwards  of  300  or  400  per- 
sons employed  as  messengers,  in  addition  to  those 
employed  as  night  watchers ;  and  other  people  were 
employed  in  a  similar  manner.    I  shall  show  that 
sererflbl  of  these  persons  were  undoubtedly  voters, 
and  that  the  mode  in  which  their  votes  were  pro- 
bably inflaenced  was  nominally  through  the  medium 
of  their   children;    and  that,  in  point  of  fact, 
the  system  was  an  entire  and  absolute  sham.    We 
have  a  good  deal  of  evidence  upon  this  point — but 
for  the  circumstances  to  which  I  have  been  obliged 
to  allade,  we  should  probably  have  heard  a  great 
deal  more.    Your  Lordship  is  aware  that  it  is  the 
duty  of  the  returning  officer  to  make  a  return  of 
the   expenses,  and  the  returning  officer  should 
receive  the  returns,  with  all  the  vouchers  connected 
with  the  expenditure  stated  in  it.    The  returning 
officer  is  the  mayor ;  and  the  legal  adviser  of  the 
mayor — ^tho  gentleman  who  is  practically  the  re- 
taming  officer — is  the  town  cleric  of  the  borough, 
and  the  father  of  the  legal  agent  to  the  Liberal 
can^datee,  and  we  have  had  the  greatest  difficulty 
in  obtaining  the  informatiaa  which  we  required. 
There  has  been  ever^  endeavour  made  to  obtain 
foil  particulars  on  this  subject,  and  there  has  been 
a  great  deal  of  resistance  offered  to  our  doing  so ; 
and  at  the  end  of  two  months  we  applied  to  see  the 
retom  ci  expenses,  and  we  forma  that,  although 
15001.  wastheamonntretumedasexpenseSyVOucherB 


were  returned  to  the  amount  of  only  500Z.  or 
6002.  I  believe  applications  were  made  to  see  all 
the  vouchers,  and,  at  all  events,  a  subsequent  ap- 
plication ^Tas  made  to  take  copies  of  voucners,  and 
also  copies  of  expenses.  At  the  time  when  the 
application  was  made  it  turned  out  that  further 
vouchers  had  been  filed,  but  to  what  extent  I  can- 
not tell,  and  whether  it  covered  the  whole  bill  of 
expenses  I  cannot  say  at  this  moment ;  and  the  < 
returning  officer  positively  refused  to  allow  us  to 
take  a  copy  or  extracts.  I  believe  your  Lordship 
was  applied  to  on  the  subject,  and  you  thought  you 
had  not  power  to  order  copies  to  be  taken. 

Bramvell,  B. — I  think  I  said  I  had  no  juris- 
diction at  all,  and  that  they  must  go  to  the  Court 
of  Common  Pleas. 

BaUantine,  Serjt. — Under  these  circumstances, 
this  matter,  which  I  consider  to  be  a  material  one, 
this  payment  of  a  vast  number  of  people,  really 
and  practically  to  influence  votes  by  means  of  the 
money  which  was  expended,  we  were  not  able  to 
reach  the  bottom  of.  We  have  witnesses  who 
will  show  what  the  whole  system  is,  and  perhaps 
we  shall  have  to  make  an  application  to  your 
Lordship,  if  necessary,  to  have  further  time  to 
make  inquiries  as  to  the  return  of  expenses.  We 
all  feel  that  this  is  one  of  the  most  important  mat- 
ters in  the  case.  It  shows  an  organisation,  and  a 
very  extensive  one,  and,  under  such  circumstances, 
I  think  your  Lordship  will  agree  with  me,  that  all 
matters  connected  with  the  case  must  be  very 
rigidly  looked  into  to  see  how  far  this  goes,  and 
wnat  the  city  members  were  cognizant  oi. 

BramweUj,  B. — I  thought  that  I  had  no  jurisdic- 
tion as  to  ordering  a  copy  of  the  vouchers  to  be 
taken.  The  Court  of  Common  Pleas  were  not 
sitting.  I  believe  that  vou  could  do  it.  I  doubted 
whether  they  had  jurisoiction  to  order  copies  to  be 
taken ;  but  I  may  state  that  I  believe  it  would  be 
desirable,  rather  than  that  the  parties  should  be 
put  to  the  expense  of  an  adjournment,  that  you 
should  be  allowed  to  see  these  additional  vouchers, 
and  take  copies  of  them,  unless  it  can  be  suggested 
on  behalf  of  the  returning  officer  that  there  is  an 
obligation  of  secrecy.  I  cannot  see  any.  I  think 
the  mayor  is  the  returning  officer,  is  he  not  ? 

BaUantine,  Serjt. — ^Yes ;  assisted  by  the  town 
clerk,  and  the  town  clerk's  son. 

Bramwell,  B. — ^I  think  it  would  be  better  now 
for  thorn  to  produce  them,  and  you  will  mention 
the  necessary  time  to  inquire  into  them. 

BaUantine,  Serjt.— We  propose  to  call  the  agents 
as  the  very  first  witnesses,  and  we  will  see  how  far 
we  can  go ;  and,  if  necessary,  we  shall  apply  to 
your  Lordship  for  an  adjournment. 

B&AHWELL,  B. — I  don't  say  they  are  bound  to 
show  them  to  you  :  I  really  don't  know.  I  don't 
know  what  the  duty  of  the  returning  officer  is  in 
relation  to  them ;  but  I  think,  in  the  absence  of 
any  reasonable  objection  on  the  part  of  the  respon- 
dents, that  you  should  see  them. 

Solicitors  for  the  plaintiffs,  Trotter,  Bruce,  and 
Trotter,  Bishop  Auckland. 

Solicitor  for  the  respondents,  W.  H.  MarshaU. 
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Sepofted  by  Ethsbikoton  Smith,  Esq.,  Barrister-at-Law. 


(Before  Gockburn,  0.3,,  Bbamwell,  B.,  Mellob,  J., 
CLEiLSBY,  Pollock,  and  Amfulett,  BB.) 

May  12,  13,  and  June  24,  1874>. 

SowERBY  v.  Smith. 

.  Incloswre  Act — Reservation  clause — Bights  of  the 
lord  of  the  manor — Beservaiion  of  right  of 
sporting — Man^orial  rights. 

An  indosure  Act,  reciting  that  there  were  several 
persons  entitled  to  rights  of  common  together  with 
the  lady  of  the  manor  in  different  proportions,  ap- 
pointed  commissioners  to  allot  to  the  lady  of  the 
manor  her  heirs  and  assigns,  one  twentieth  part 
of  the  commons  and  waste  grounds  in  lieu  of,  and 
as  a  full  comvensation  for^  her  rioht  and  interest 
in  and  to  the  soil  of  the  said  commons  and  waste 
grounds  to  he  inclosed,  and  to  the  other  several 
persons  having  rights  of  common  therein  the  resi' 
due  of  the  said  commons  and  waste  grounds.  And 
it  was  further  enacted  that  the  several  allotments 
so  made  to  the  persons  entitled  as  allotees  under 
the  Act,  should  oe  vested  in  them  respectively  in 
full  bar  of  and  satisfaction  for  all  right  of  com- 
mon, and  other  rights  and  interests  whatsoever, 
in  over  and  upon  the  said  lands  and  grounds 
thereby  directed  to  be  divided  and  inclosed  (except 
su^h  manorial  rights  as  were  thereinafter  reserved 
to  the  said  lady  of  the  m^nor,  her  heirs  and 
assigns),  and  that  from  and  immediately  after 
the  making  of  the  said  allotments,  all  rights  of 
common  in  over  and  upon  the  lands  and  grounds 
intended  to  be  inclosed,  and  also  all  tithes,  8fc, 
arising  and  renewing  out  of  and  from,  the  said  com- 
mons and  waste  grounds,  and  all  other  lands  and 
grounds  Vying  within  the  said  township  and  ham- 
let (except  such  memorial  rights  as  last  afoi'esaid, 
mortuaries,  Easter  offei-ings,  and  sv/rplus  fees), 
should  cease,  determine,  and  for  ever  be  extin- 
guished. 

The  form  of  the  reservation  was  as  ^follows  : — 
"  Nothing  should  prejudice,  lessen,  or  defeat  the 
right,  title,  or  interest  of  the  said  lady  of  the  manor, 
her  heirs  or  assigns,  of  in  or  to  the  seignory  or 
royalties  incident  or  belonging  to  the  manor,  but 
that  she  should  and  might  from  time  to  time,  and 
ai  all  times,  hold  and  enjoy  all  rents,  quit  rents, 
and  other  rents,  reliefs,  duties,  customs,  and  ser- 
vices, and  all  courts,  perquisites,  and  projits  of 
courts,  right  of  fishery,  and  liberty  of  hawking, 
hunting,  coursing,  fishing,  and  fowling,  within  the 
said  manor,  and  all  tolls,  fairs,  marts,  markets, 
stalls,  goods  and  chattels  of  felons  and  fugitives, 
felons  of  themselves,  and  put  in  exigent,  deodands, 
treasure-trove,  waifs,  estrays,  forfeitures,  royal- 
ties, jurisdictions,  franchises,  matters  and  things 
whatsoever  to  the  said  m^nor  or  to  the 
lord  or  lady  thereof  incident  or  belonging, 
or  which  had  been  theretofore  held  and  en- 
joyed by  the  said  lady  of  the  manor  or  any 
of  her  ancestors,  other  than  and  except  such  com- 
m^m  right  as  could  or  might  be  claimed  by  the 
said  lady  of  the  manor  as  owner  oj  the  soil  and 
inheritance  of  the  said  common  or  waste  ground, 
in  as  full,  ample,  extensive,  and  beneficial  a  man- 
ner to  all  intents  and  purposes  as  they  respectively 
could  or  might  have  held  and  enjoyed  the  same, 
in  case  the  Act  had  not  been  made." 

No  claim  of  a  right  of  free  warren  over  the  manor 
was  set  up : 


Held  (per  Cockbwm,  C.J.,  Bramwell,  B.,  MeUor^  J. 
and  Amphlett,  B.,  dissentientibus  Oleashy  and  Pol^ 
lock,    BB,)  that  the  right  of  sporting   over  the 
lands  allotted,  having  been  formerly  enjoyed  by 
the  lady  of  the  manor  by  virtue  of  her  oumership 
of  the  soil,  and  being  a  territori-al  right,  was  not 
preseiDed  to  her  by  the  reservation  clause  in,  ike 
Act,  and  that  that  clause  was  only  effectual  as  a 
reservation  of  manorial  rights,  and  could    not 
apply  to  a  right  which  was  not  a  manorial  right 
at  all,  but  simply  incident  to  the  oumership  of  the 
soil.     The  judgment  of  the  Gowrt  below  was  there' 
fore  affirmed. 
This  was  originally  an  action  of  trespass  for  break- 
ing and  entering  a  close  of  the  plaintiff,  and  for  an 
assault  in  which  the  defendant  justified  his  act  by 
the  assertion  of  a  right  to  shoot  over  the  land  in 
Question.     A  yerdict  was  entered  for  the  plaintifiP, 
for  40«.  damages,  subject  to  the  opinion  of  the  coart 
upon  a  special  case.    Upon  the  argument  in.   tbe 
court  helow,  the  majority,  Keating  and  Grove,  J.  J. 
decided  against  the  claim  of  right  set  np  by  tbe 
defendant,  and  gave  judgment  for  the  plaintiff, 
Honyman,  J.,  dissentiente. 

The  case  and  facts  are  set  out  at  length  in  tbe 
report  in  the  court  below  (29  L.  T.  Bep.  S.  S.  370  ; 
L.  Rep.  8  C.  P.  514). 

The  defendant  now  brought  error  upon  tbat 
judgment,  and  the  question  to  be  determined  -vras 
shortly  whether  the  right  of  shooting  over  tbe 
wastes  of  the  manor  belonging  to  the  lord,  was  pre- 
served to  him  by  a  reservation  clause  in  an  Act 
inclosing  the  commons  and  wastes,  which  Act  cdlot- 
ted  to  the  lord  one  twentieth  part  of  the  cominons 
and  waste  grounds  in  lieu  of  and  as  a  full  ooneipen- 
sation  for  his  right  and  interest  in  and  to  tbe  soil 
of  the  said  commons  and  waste  grounds,  and  also 
allotted  the  remaining  parts  of  the  commons  and 
wastes  amonethe  persons  having  at  the  date  of  tbe 
Act  rights  of  common,  and  in  full  bar  of  and  satis- 
faction for  all  rights  of  common  and  other  rigbts 
and  interests  whatsoever,  in  over  and  upon  tbe  said 
lands,  except  such  manorial  rights  as  were  therein- 
after reserved  to  the  lord. 

Field,  Q.C.  (Barker  with  him)  for  the  defendant. 
— As  owner  of  the  soil,  the  lord  of  the  manor  xnnst 
have  had  the  right  of  shooting  over  the  wastes 
before  the  Act  was  passed,  and  it  is  found  in  tbe 
case,  that  down  to  1840  he  did  enjoy  the  rigbt  of 
shooting,  and  he  appointed  gamekeepers  over  tbe 
ol^  inclosures  as  well  as  the  new.  This  may  per- 
haps have  been  done  under  the  alleged  rigbt  of 
free  warren  ;  this  claim  we  gave  up  finding  that  it 
could  not  be  supported.  But  it  is  clear  that  he  bad 
in  1798  a  valuable  right  of  shooting  over  5600  aci^a 
of  waste,  and  the  auestion  is,  has  the  right  been 
taken  away  from  him  P  [Oockbukn,  C.J. — ^Tbe 
right  of  shooting  being  in  respect  of  his  ownersbip 
of  the  soil,  and  being  incident  thereto,  when  tbe 
ownership  is  taken  away  would  not  the  incident 
follow  PJ  Yes,  it  probably  would  but  for  tbe  reser- 
vation. The  rights  of  the  lord  after  the  Act  must* 
turn  on  the  interpretation  of  that  clause.  The  words 
of  the  Act  must  be  carefully  examined ;  there  is  first 
what  we  may  call  the  barring  clause  which  is  tbat 
"  the  several  lands  and  grounds  so  to  be  set  ont 
and  allotted  unto  and  for  the  several  persons,  "wbo 
by  virtue  of  this  Act  shall  be  entitled  to  the  same^ 
shall  be  and  are  hereby  vested  in  them  respectively 
in  full  bar  of  and  satisfaction  for  all  rights  of  com- 
mon and  other  rights  and  interests  whatsoever,  in 
over  and  upon  the  said  lands  and  grounds  hereby 
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directed  to  be  divided  and  inclosed  (except  such 
manorial  rights  as  are  hereinafter  reservea  to  the 
said  Margaret  Walker,  her  heirs  and  assigns) ;" 
and  then  the  Enacting  clause,  which  following  upon 
the  reservation  of  manorial  rights  to  the  ladjof  the 
manor,  says,  **  but  that  the  said  Margaret  Walker 
and  all  succeeding  lords  and  ladies  of  the  said 
manor  shall  and  may  from  time  to  time,  and  at  all 
times  hold  and  enjoy  all  rents  and  a  right  of  fish- 
ery, and  liberty  of  hawking,  hunting,    coursing, 
fishing^  and  fowling,  within  the  said  manor,  and 
all  matters   and  things  whatsoever   to  the  said 
manor  ^  or  to  the  lord  or  lady  thereof,  incident  or 
belonging,  or  which  have  been  heretofore  held  and 
enjoyed  by  the  said  Margaret  Walker  or  any  of  her 
ancestors  (other  than  and   except  such  common 
right  as  could  or  might  be  claimed  by  her  as  owner 
of  the  soil),  in  as  full,  ample,  extensive  and  benefi- 
cial a  manner,  to  all  intents  and  purposes,  as  they 
respectively  could  or  might  have  held  and  enjoyed 
the  same  in  case  this  Act  had  not  been  made."  This 
enactment  is  distinct  in  terms,  and  the  intention  is 
plain.     The  court  will  have  to  construe  the  words 
**  manorial  rights,"  and  it  is  contended  that  under 
this  expression  all  the  de  facto  rights  enumerated, 
were  to  be  preserved.    There  was  perhaps  not  a 
clear  understanding  when  the  Act  was  passed  of  the 
strict  rights  of  the  lord  of  the  manor  as  such  :  see 
Fickering  v.  Noyea  (4  B.  &  0.  639)  ;  Aehew  v.  WIU 
kinson  (3  B.  &  Ad.  152),  where  there  is  a  confusion 
manifested  between  manorial  and  territorial  rights. 
But  the  intention  of  the  Act  must  be  regarded, 
though  the  language  may  be  inaccurate  ;  and  any 
iuaccaracy  in  the  mode  of  reservation  is  cured  by 
the  express  enactment  which  preserves  all  ancient 
rights  to  the  lord.    The  exception  of  the  right  of 
common  is  inaccurate,  as  the  lord  could  not  have 
a  right  of  common  over  his  own  soil,  but  that  such 
expressions  in  Acts  of  this  kind  are  not  rare,  and  at 
the  same  time  ought  not  to  prevent  the  obvious 
intention  of  the  framer  of  the  Act,  from  being  car- 
ried into  effect,  may  be  seen  from  various  cases. 
Arundell  v.  Lord  Falmouth  (3  M.  A  S.  440) ;  Lloyd 
v.  Lord  Powis  (4  E.  k  B.  485) ;  Mt^Bgrave  v.  T/ie 
Inelosure   Commissioners  (L.  Bep.  9  Q.  B.  162) ; 
Ewart  V.  OraJiame  (7  H.  L.  Gas.  331.)    [Bramwell, 
B. — 'Yon  are  contending  for  the    creation  of  an 
entirely   new  right   which  never  existed   before. 
How  can  that  be  covered  by  the  reservation  of 
existing  manorial  rights.]     The  right  of  sporting 
was  previously  in  the  lord,  and  its  preservation  is 
not  in  snhstance  though  it  might  technically  be 
described  as  a  new  one.     The  allotment  to  the  lord 
was  in  lieu  of  his  rights,  which  are  called  rights  of 
common  over  the  whole  of  the  wastes,  but  the 
saving    clause    enumerates  the  rights    reserved, 
some    of  which  are  manorial,  some  not.      If  the 
question  raised  here  be  res  Integra,  I  should  ask 
the   court  for  a  decision  in  my  favour,  on  the 
ground  of  the  evident  intention  of  the  Act  to  main- 
tain the  right-s  of  the  lord  whatever  they  were ;  but 
if  it  be  not  res  integra,  I  ask  on  the  authority  of 
Ewart  V.  Grdkam  Mi  sup,).   In  that  case,  which  is 
yery  similar,  Wightman,  J.  says  "  It  is  difficult  to 
naggest  a  form  of  words  better  adapted  to  continue 
the  right  than  the  clause  '  Nothing  herein  shall 
defeat,  &c.,  the  right  of  Sir  J.  Graham  to  any 
aeiffnories,  royalties,  rights,  or  services,  incident 
or  belonging  to  such  manor.'  **    The  similar  clause 
bere  must  have  the  same  effect.    [Bbamwell,  B. — 
The  words  are  not  quite  the  same.    Possibly  here 
the  lady  of  the  manor  may  have  exercised  a  mano- 
Mag.  Gas.— Vol  IX. 


rial  right  of  shooting  over  the  lands  which  it  was 
intended  to  preserve,  and  the  words  were  used  in 
reference  to  it ;  but  you  suggest  the  creation  of  a 
new  and  odious  right  as  to  the  existence  of  which 
there  is  no  evidence.]  As  to  the  odiousness  of 
such  a  right,  is  there  not  an  analogy  between  the 
ownership  of  minerals  and  sporting  rights  P  It  is 
wisely  thought  not  to  be  worth  while  to  give  such 
rights  to  small  owners.  In  Bruce  v.  HelliweU  (2 
L.  T.  Rep.  N.  S.  292 ;  5  H.  &  N.  609)  the  territorial 
rights  of  the  lord  were  taken  away  in  express 
terms  ;  and  for  that  reason, '  while  I  agree  that 
that  case  was  rightly  decided,  I  say  it  is  clearly 
distinguishable  from  the  present.  And  it  is  impor- 
tant to  observe  that  the  language  was  all  of  reser- 
vation and  exception,  and  there  were  no  words  of 
grant,  as  there  are  here.  Greatheadv.Morley  (3  M. 
&  G.  139)  is  most  nearlv  like  this  case  *  and  the  de- 
cision there  was  said  by  the  House  of  Lords  in  the 
judgment  in  Ewart  v.  Graham  {tibi  sup.)  to  be 
wrongN  Then  there  is  Lord  LeconAeld  v.  blxon  (16 
L.  T.  JElep.  N.  S.  288,  and  in  error  17  L.  T.  Rep.  18 ; 
L.  Rep.  2  Ex.  202  and  3  Ex.  30).  This  is  in  favour  of 
the  defendant's  contention.  There  there  was  no  right 
of  free  warren  ;  and  the  Inclosure  Act  reserved  to 
the  lord  the  right  to  the  seignories  or  royalties  in- 
cident or  belonging  to  the  said  several  manors,  in 
as  full,  ample  and  beneficial  a  manner  as  they  might 
have  been  exercised  if  the  Act  had  not  been  made. 
The  Court  of  Exchequer  Chamber  held  that  the 
Act  reserved  to  the  lord  the  right  of  sporting  over 
the  allotments. 

<7.  W.  Mellor  (Jev/ne  with  him)  for  the  plaintiff*. 
— The  right  claimed  here  is  not  within  the  reserva- 
tion clause.  At  the  time  the  Act  pc^sed  most 
probably  the  lord  of  the  manor  believed  that  he  had 
a  right  of  free  warren  and  a  right  of  sporting  all 
over  the  manor,  including  the  wastes  and  the  allot- 
ments. The  object  of  the  Act  was  to  settle  the 
rights  for  all  time,  and  to  make  an  arrangement 
beneficial  to  all  parties.  Had  it  been  inten- 
ded to  reserve  an  existing  right  of  sporting, 
there  would  have  been  express  words  in  the  Act 
separating  the  territorial  right,  and  making  it  an 
incorporeal  one  ;  but  as  it  is,  the  lady  of  the  manor 
has  ground  allotted  to  her  in  lieu  of  her  right  and 
interest  in  the  soil  of  the  commons  and  waste 
grounds,  and  no  exception  whatever  is  made  in 
respect  of  a  territorial  right  such  as  that  of  sport- 
ing. Nay  more,  there  is  another  clause  that  the 
allotments  are  to  be  in  full  bar  of  i\M  rights  of  com- 
mon and  other  rights  and  interests  whatsoever,  in 
on  or  upon  the  said  lands  ;  except  such  manorial 
rights  as  were  reserved  afterwards.  Now,  what  is 
the  exception  here  referred  to  P  It  must  be  the 
clause  :  **  Nothing  shall  prejudice,  lessen,  or  defeat 
the  right,  title,  or  interest  of  the  said  Margaret 
Walker,  &c.,  but  that  she  shall  enjoy  all  rights 
wiihin  the  manor,  or  which  have  heretofore  been 
held  and  enjoyed  by  the  said  Margaret  Wal- 
ker, in  as  full  and  beneficial  a  manner,"  &c.  [Cock- 
BUBN,  C.J. — You  argue  that  the  latter  part  of  the 
clause  is  a  videlicet,  the  rights  reserved  are  manorial 
rights.]  Yes  ;  and  from  4  &  5  Vict.  c.  35,  s.  82, 
may  be  seen  what  manorial  rights  are.  So  that  if 
this  be  held  to  be  an  enacting  clause,  it  purports  to 
give  to  the  lord  the  fishing  and  fowling  within  the 
manor,  which  it  is  now  admitted  he  never  had,  and 
it  would  affecc  persons  owning  old  inclosures.  The 
object  of  the  Act  here  was  we  contend  simply  to 
reserve  to  the  lord  what  he  might  have.  The  com- 
missioners werd  not  to  decide  that  question,  it  was 
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as  if  they  said,  "  You  claim  a  ri^ht  of  free  warren  ; 
if  yoa  have  it  we  will  reserve  it  to  yon,  but  you 
must  establish  the  alleged  right  elsewhere." 
Ewart  V.  Graham  (uhi  aup.),  which  has  been  relied 
on  for  the  defendant,  is  clearly  distinguishable  from 
the  present  case ;  for  the  grant  there  was  in  express 
words  "  over  the  stinted  pasture,"  giving  a  right 
of  hunting,  shooting,  fishing,  and  fowling  in  terms, 
and  in  addition  all  other  seignories  incident  to  the 
lord  of  the  manor.  Bruce  v.  Helliioell  {uhi  sup,) 
is  exactly  in  point ;  there  was  there  no  exception 
tc  the  territorial  right  of  shooting  which,  as  owner 
of  the  soil  of  the  commons,  the  lord  had  ;  and  the 
reservation  of  the  seignorial  rights,  if  any  such 
existed,  would  not,  if  no  right  of  free  warren  or  free 
chase  in  fact  existed,  create  throughout  the  manor 
a  right  of  shooting  over  the  portions  of  the  com- 
mons allotted  to  others  by  tne  Act  As  to  Lord 
Leconfield  v.  Dixon  (uhi  sup.),  the  distinction  has 
been  pointed  out  by  the  court  in  the  course  of  the 
argument.  There  was  not  by  that  Inclosure  Act 
an  absolute  compensation  given  to  the  lord  in 
respect  of  his  rights  as  owner  of  the  soil ;  for  there 
was  an  exception  affecting  his  territorial  rights, 
and  only  those  territorial  rights  were  taken  away, 
which  were  expressly  stated  in  the  Act  to  be  so. 
The  judgment  of  Honyman,  J.  in  the  court  below 
in  the  present  case  contains  an  accurate  distinction 
o{  Lord  Leconfield  Y,  Dixon. 

Field,  Q.C.,  in  reply. — There  was  a  right  at  the 
time  of  the  passing  of  the  Inclosure  Act  existing, 
and  prima  fadey^e  should  expect  to  find  it  continued, 
60  that  it  is  not  correct  to  say  that  there  was  any 
creation  of  a  new  right ;  the  right  remained  though 
the  foundation  of  it  ma}-  have  been  changed.  We 
must  look  at  the  manifest  intention  of  the  parties  to 
the  Act,  in  interpreting  its  provisions.  Are  there  not 
here  affirmative  words  expressive  of  the  intention 
to  preserve  that  de  facto  enjoyment  of  a  right  that 
existed  at  the  time  of  the  passing  of  the  Act  P 
[CocKBTjRN,  C. J.— If  the  framers  of  the  Act  have 
not  put  operative  words  in,  we  cannot  read  the 
Act  according  to  what  they  may  have  meant. 
They  may  have  thought  these  rights  to  be  mano- 
rial rights,  whereas  they  are  really  territorial.]  In 
Ewart  V.  Graham  {uhi  sup.)  the  words  "  but  that" 
were  held  to  be  operative  words  of  grant,  and  not 
as  the  Lord  Chief  Justice  has  suggested,  merely 
equivalent  to  "  that  is  to  say."  So  here  I  contend 
that  although  the  territorial  right  of  shooting  was 
taken  away  by  the  allotment  of  the  soil,  yet  the 
"  liberty"  of  shooting,  as  the  reservation  clause 
describes  it,  was  at  the  same  moment  created  in- 
stead of  it,  that  clause  being  inserted  to  preserve 
various  rights  which  would  otherwise  have  perished. 
[Bbamwell,  B. — ^Tou  cannot  say  that  the  saving 
clause  was  put  in  to  save  many  things  which  would 
otherwise  have  been  lost.  It  is  clear  that 
many  would  not  have  been  destroyed,  such  as  the 
quit  rents.  Probably  it  was  to  prevent  all  ques- 
tion as  to  what  were  the  manorial  rights.  If  that 
be  so  as  to  one,  possibly  it  is  so  as  to  others.] 

Cur.  adv.  vuU. 

On  the  24th  June,  the  following  judgments  were 
delivered : — 

OocKBURN,  O.J. — The  question  for  our  decision 
in  this  case  is,  whether  the  lord  or  lady  of  the 
manor  of  Messingham,  in  the  county  of  Lincoln, 
is  entitled  to  shoot  and  take  the  game  on  the  free- 
hold incloBures  allotted  under  an  Inclosure  Act, 
in  lieu  of  rights  of  common  enjoyed  by  the  allottees 
prior  to  the  passing  of  the  Act  in  the  commons 


and  waste  lands  of  the  manor.  The  Inclosure  Act 
in  question  was  passed  in  the  38  of  Geo.  3.  It  pro- 
vides for  the  inclosure  of  the  commons  and  waste 
lands  in  the  township  of  Messingham  and  in  that 
part  of  the  hamlet  of  East  Butterwick  which  is 
within  the  township  of  Messingham.  After  reoit- 
ing  that  Margaret  Walker  is  lady  of  the  manor  of 
Messingham,  and  of  tbat  part  of  East  Butterwick 
which  is  within  the  townsnip  of  Messingham,  and 
as  such  is  interested  in  the  soil  of  the  waste  g^ronnds 
within  the  manor,  it  provides  that  the  com  mis- 
siopers  appointed  under  the  Act  shall  set  out  and 
allot  unto  the  said  Margaret  Walker,  her  heirs  and 
assigns,  as  lady  of  the  manor  of  Messingham  afore- 
said (exclusive  of  all  other  allotments  unto  the  said 
Margaret  Walker,  in  respect  of  her  other  property), 
such  part  and  parcel  of  the  residue  of  the  com- 
mons and  waste  grounds  hereby  directed  to  be 
divided  and  inclosed,  as  shall  (quantity,  quality, 
and  situation  considered),  in  the  judgment  of  the 
said  commissioners,  be  equal  in  value  to  one- 
twentieth  part,  and  no  more,  of  the  said  commons 
and  waste  grounds  in  lieu  of  and  as  a  fall  com- 

Sensation  for  the  right  and  interest  o  f  the  said 
[argaret  Walker,  her  heirs  or  assigns,  in  and  to 
the  soil  of  the  said  commons  and  waste  grounds,  by 
this  Act  directed  to  be  divided  and  inclosed.  Hy 
the  2nd  section,  it  is  provided  that  tho  several 
lands  and  grounds  so  to  be  set  out  and  allotted 
unto  and  for  the  several  persons  who  by  Tirtne  of 
this  Act  shall  be  entitled  to  the  same,  shall  be,  and 
are  hereby  vested  in  them  respectively,  in  full  bar 
of  and  satisfaction  for  all  rights  of  common,  and 
other  rights  and  interests  whatsoever  over  and 
upon  the  said  lands  and  grounds  hereby  directed 
to  be  divided  and  inclosed,  except  such  manorial 
rights  as  are  hereinafter  reserved  to  the  said 
Margaret  Walker,  her  heirs  and  assigns,  and  that 
from  and  immediately  after  the  making  of  the  said 
division,  and  allotments,  all  rights  of  common  in 
over  and  upon  all  the  lands  ana  grounds  intended 
to  be  inclosed  shall  cease  and  determine,  and  for 
ever  be  extinguished.  Then  follows  a  clause  re- 
serving the  rights  of  the  lady  of  the  manor,  in  theee 
terms :  '*  Nothing  herein  contained  shall  prejadioe, 
lessen,  or  defeat  the  right,  title,  or  interest  of  the 
said  Margaret  Walker,  her  heirs  or  assigns,  or  of  any 
other  person  or  persons  who  shall  respectively  for 
the  time  being  be  lady  or  ladies,  lord  or  lords  of 
any  manor  or  manors,  lordship  or  lordships,  or 
reputed  manors  or  lordships  within  the  jurisdic- 
tion or  limits  whereof  the  said  township  of  Jtfes- 
singham,  or  the  said  part  of  the  said  hamlet  of 
East  Butterwick,  or  the  said  fields,  ings,  meadows, 
pastures,  moors,  and  other  commonable  lands  and 
waste  grounds  hereby  directed  to  be  inclosed  or 
exonerated  from  tithes,  or  any  part  thereof  respec- 
tively  are  comprised,  of  in  or  to  the  seig^ory  or 
royalties  incident  or  belon^ng  to  such  manor  or 
lordship,  or  either  or  any  of  them,  but  that  the  said 
Margaret  Walker  and  all  succeeding  lords  and 
ladies  of  the  said  manor  shall  and  may  from  time 
to  time,  and  at  all  times,  hold  and  enjoy  all  rents, 
quit  rents,  and  other  rents,  reliefs,  duties,  cos* 
toms,  and  services,  and  all  courts,  perquisites,  and 

Erofits  of  courts,  rights  of  fishery,  and  libertT  of 
awking,  hunting,  coursing,  fishing,  and  fowungr 
within  the  said  manor,  and  all  tolls,  ftiirs,  marts, 
markets,  stallage,  goods  and  chattels  of  felons  and 
fugitives,  felons  of  themselves,  and  put  in  exigrent, 
deodands,  treasure  trove,  waifs,  estrays,  forfeitores, 
royalties,   jurisdictions,   franchises,  matters,  and 
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things  whatsoever,  to  the  said  manor,  or  to  the 
lord  or  lady  thereof,  incident  or  belonging,  or  which 
have  been  heretofore  held  and  enjoyed  by  the  said 
Margaret  Walker,  or  any  of  her  ancestors  (other 
than  and  except  such  common  right  as  could  or 
might  be  claimed  by  the  said  Margaret  Walker,  as 
owner  of  the  soil  ana  inheritance  of  the  said  com- 
mons or  waste  grounds),  in  as  full,  ample,  exten- 
sive, and  beneficial  a  manner,  to  all  intents  and 
purposes  as  they  respectively  could  or  might  have 
held  and  enjoyed  the  same,  in  case  this  Act  had 
2H>t  been  made."    The  Act  was  duly  carried  into 
execution  by  the  commissioners  appointed  under 
it.     The  twentieth  part  of  the  wastes  was  allotted 
to  the  lady  of  the  manor,  in  extinguishment  of  her 
right  to  the  soil  of  the  waste,  and  the  residue  was 
divided  among  the  commoners,  as  directed  by  the 
act,  in  extinguishment  of  their  rights  of  common, 
whereby  each  allottee  acquired  a  several  freehold 
in  the  land  so  allotted  to  him.    It  is  over  the  lands 
so  allotted  and  inclosed  that  the  lady  of  the  manor 
claims  the  right  of  sporting  and  shooting.    The 
right  having  been  asserted  by  going  on  the  plain- 
tiS*s  allotment,  an  action  of  trespass  was  brought 
in  the  Court  of  Common  Pleas ;  and  on  the  cause 
coming  on  for  trial,  a  verdict  for  the  plaintiff  was 
taken  by  consent,  subject  to  a  special  case.    On 
the  argument  in  banc,  judgment   was  given  in 
favour  of  the  plaintiff,  from  which  judgment  error 
has  been  brought.     I  am  of  opinion  that  that  judg- 
ment must  be  affirmed.    At  and  before  the  time 
when  this  action  was  brought,  the  right  claimed 
and  asserted  by  the  lady  of  the  manor  was  a  mach 
larger  right  than  that  contended   for  before  us, 
beinfi:  no  less  than  a  right  of  free  warren  claimed 
over  the  whole  of  the  manor,  or,  at  all  events,  as 
stated  in  the  plea,  a  right  to  sport  on  the  wastes  as 
«  profit  d  prendre  otherwise  than  in  respect  of  being 
seized  of  the  waste  so  as  to  constitute  the  right  a 
manorial  right  in  the  terms  of  the  reservation.    It 
appears   that  for  many  years  prior  to  the  passing 
of  the  said  Act,  and  dpwn  to  the  time  of  this  con- 
test, the  lords  and  ladies  of  this  manor  have  regu- 
larly appointed  gamekeepers  for  the  manor,  and 
deputations  of  such  gamekeepers  have  been  duly 
registered  at  the  office  of  the  clerk  of  the  peace  for 
the  said  county  of  Lincoln  ;  and  the  gamekeepers 
so  appointed  have  shot  over  the  ancient  inclos>ures 
and  freehold  lands  in  the  manor  as  well  as  over 
tlie  wastes.    It  further  appears  that,  about  the  year 
1806,  the  then  lord  of  the  manor  was  in  the  habit 
of  shooting  over   the  freehold  lauds  within  the 
manor  as  well  as  over  the  waste  lands,  accompanied 
by  the  gamekeeper  of  the  manor,  and  that  his  right 
to  do  so  was  not  contested.    Permission  was  also 
given   by  the   lord  or  the  steward  to  persons  to 
shoot  over  the  freeholds  within  the  manor,  and  the 
persons  to  whom  permission  was  thus  given  were 
allowed   to  shoot  without  interruption.    It   was, 
however,  fully  admitted  on  the  argument  before  us 
that  the  claim  to  a  right  of  free  warren  or  to  any 
ri^fat  of  sporting  over  the  freeholds  and  ancient 
inclosares  could  not  be  maintained,  and  that  the 
right  of  the  lord  of  the  manor  was  confined  to  the 
rig^ht  of  sporting  over  the  waste  as  incident  to  the 
ownership  of  the  soil ;  and  the  question  became 
limited  to  the  right  of  the  lord  in  respect  of  the 
wastes  allotted  under  the  act  as  preserved  under 
the  reservation  clause.  This  being  so,  the  question 
in  dispute  appears  to  me  to  be  free  Irom  difficulty. 
!Lhe    land  having  been  allotted  as  freehold,  the 
owaoerahip  mast  carry  with  it  all  the  incidents 


which  ordinarily  attach  to  a  freehold  interest, 
unless,  by  the  special  provisions  of  the  Act,  some 
right  has  been  reserved  to  the  lord  which  would 
derogate  from  the  ordinary  rights  of  ownership 
in  the  soil;  and  the  question  turns,  therefore, 
entirely  on  the  efi*ect  of  the  reservation  clause. 
Now,  by  the  express  terms  of  the  Act,  the  allot- 
ment to  the  lady  of  the  manor  is  to  be  in  bar  and 
satisfaction  for  all  rights  of  common  and  other 
rights  and  interests  whatsoever  over  and  upon  the 
said  lands  aud  grounds  hereby  directed  to  be 
divided  and  inclosed,  except  such  manorial  rights 
as  are  hereinafter  reserved  to  the  said  Margaret 
Walker,  her  heirs  and  assigns.  Then  the  right 
of  sporting  reserved  is  expressly  stated  to  be  **  the 
right  of  fishing  and  liberty  of  hawking,  hunting, 
roursing,  fishing,  and  fowling,  within  the  said 
manor,  and  "  all  matters  and  things  whatsoever 
to  the  said  manor  or  to  the  lord  or  lady  thereof  in- 
cident or  belonging,  or  which  have  been  heretofore 
held  and  enjoyed  by  the  said  Margaret  Walker  or 
any  of  her  ancestors."  It  appears  to  me  that  the 
effect  of  the  clause  which,  being  in  derogation  of 
the  right  of  freehold  given  by  the  Act  to  the 
allottees  of  the  lands  inclosed,  must,  I  think,  be 
construed  most  strictly  against  the  party  claiming 
under  it,  is  simply  to  preserve  to  the  owner  of  the 
manor  such  rights  as  were  of  a  manorial  character, 
that  is  to  nay,  were  in  the  lord  and  lord  of  the 
manor,  and  not  as  owner  of  the  soil  of  the  wastes. 
Had  the  intention  been  to  reserve  to  the  lord  the 
right  of  sporting  over  the  waste  lands  when  in- 
closed under  the  Act,  nothing  would  have  been 
more  easy  than  to  say  so  in  terms  as  was  done  in 
the  Inclosure  Act  under  which  the  case  of  Graham 
V.  EwaH  (uhl  sup.)  arose.  No  doubt  the  reserva- 
tion clause  in  the  present  Act,  however  general 
may  be  its  terms,  copied  probably  from  some  other 
Act  without  considering  how  far  the  language 
might  be  applicable  to  the  manor  in  question,  wtui 
intended  to  have  some  effect,  and  to  preserve  a 
right  of  sporting  to  the  lord.  But  I  cannot  think, 
from  its  terras,  that  it  was  the  right  of  sporting  as 
incident  to  the  ownership  of  the  soil  of  the  waste 
lands  that  the  framers  of  the  Act  had  in  view.  At 
the  time  the  Act  passed,  it  was  believed  that  the 
lord  had,  as  lord,  the  right  of  sporting  over  all 
lands  within  the  manor.  There  existed  at  that 
time  of  day,  quite  independently  of  any  right  of 
free  warren,  a  general  notion  that  the  lord  of  a 
manor  had  the  right  of  sporting  over  all  lands 
within  the  manor,  whether  freehold  or  otherwise  ; 
a  belief  which,  however,  had  no  foundation  in  law. 
"  We  all  know,"  says  Mr.  Justioe  Bayley,  in  Picker^ 
ing  V.  Noyes  (ubi  eup.),  *'that  a  very  mistaken 
notion  long  prevailed,  that  the  lord  of  a  manor  had 
a  right  to  go,  not  only  over  his  own  lands,  but  over 
the  lands  of  others  within  his  manor."  "  In  the 
West  Riding  of  Yorkshire,"  says  Baron  Martin,  in 
Brucey,  HeUiwell  (uhisup.),  "  an  idea  prevails  that 
lords  of  manors  have  a  right  and  liberty  of  hawk- 
ing, hunting,  coursing,  fishing,  and  fowling  analo- 
gous to  that  of  free  warren  or  free  chase.  But  the 
notion  is  erroneous.  They  have  no  such  right." 
Mr.  Christian,  in  his  Notes  to  Blackstone,  book  2, 
c.  27,  p.  418,  says  that  this  notion,  which  he  terms 
a  very  erroneous  one,  has  probably  sprung  from 
the  Acts  of  Parliament,  from  22  ^  23  Car.  2,  c 
25,  downwards,  which,  for  the  preservation  of  game 
and  for  preventing  unqualified  persons  from  sport- 
ing, have  empowered  lords  of  manors  to  appoint 
gamekeepersv  with  power  to  seise  gunsv  dogs»  aets» 
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and  engines  kept  by  nnqualified  persons  for  the 
destruction  of  game.     It  was  believed  that  the  lord 
of  the  manor  of  Messiagham  possessed  sach  a 
right,  and  I  cannot  doubt  that  it  was  with  the  view 
of  preserving  such  a  right,  and  not  with  reference 
to  any  right  as  incident  to  the  ownership  of  the 
soil  in  the  wastes  of  the  manor,  that  the  reservation 
clause  in  the  present  Act,  so  far  as  it  relates  to  the 
rights  of  sporting,  was  passed.    And  as  soon  as  it 
is  admitted  that  no  such  right  existed  indepen- 
dently of  the  ownership    in  the  soil,  the  reser- 
vation appears  to  me  al^'Ogether  inapplicable  and, 
so  far  as  regards  any   right   arising  from  such 
ownership,  as  of  no  effect.    In  this  respect  the 
present  case  appears  to  me  clearly  distinguishable 
from  that  of  Ewart  v.  Graham  (uhi  8up.),  in  which 
there  was  an  express  reservation  of  "  all  rights  of 
hunting,  shooting,  fishing,  and  fowling  in  the  stin- 
ted pasture,"  which  was  the  land  about  to  be  in- 
closed.   In  the  present  case  there  is  no  reserva- 
tion of  the  previously  existing  right  of  sporting 
over  the  waste  lands  about  to  be  inclosed,  but  only 
of  a  general  right  inherent  in  the  lord  as  incident 
to  the  manor,  which  right  failing,  the  reservation 
fails  to  have  any  effect ;  and  this  appears  to  me  to 
rftsult  not  only  from  the  language  of  the  reserva- 
tion clause,  but  from  the  preceding  provision  that 
the    allotment  to  the  lady  of   the   manor  shall 
operate  to  extinguish  all  her  right  and  interest  in 
the  waste  except  the  rights  "  of  a  manorial  charac- 
ter" afterwards  to  be  reserved.    If  authority  were 
wanting  for  the  view  I  take  of  the  case  before  us, 
the  case  would,  I  think,  come  within  the  prjnciple 
of  the  decision  in  Oreathead  v.  Morley  (uhi  sup.),  in 
which,  under  an  Inclosure  Act,  there  was  a  reser- 
vation of "  free  warren  and  liberty  of  hunting, 
hawking,  fishing,  and  fowling,  ^.,  matters  and 
things  to  the  manor,  or  to  the  lord,  or  to  the  lords 
thereof  for  the  time  being  incident,  belonging,  or 
appertaining  in  as  full,  ample,  and  beneficial  a 
manner  as  if  that  Act  had  not  been  made."  Tindal, 
G.J.,  in  giving  judgment,  says,  *'  We  are  of  opin- 
ion that  the  right  of  hunting  or  fishing  over  the 
allotments  of  the  manor  or  common  is  not  reserved 
to  the  lord  of  the  manor  by  the  saving  clause  of  the 
inclosure  Act  set  out  in  the  plea.  It  is  the  manifest 
object  of  that  clause  to  save  to  the  lord  all  those 
manorial  rights  which  he  possessed  before  the  inclo- 
sure as  lord  of  the  manor,  other  than  and  except  the 
right  to  the  soil.     The  saving  clause  gives  no  new 
royalty  or  manorial  right  to  the  lord  which  he  did 
not  possess  before  ;  it  only  reserves  such  as  he  was 
before  entitled  to.    If  he  had  no  market  or  fair 
before,  if  he  had  no  right  of  free  warren  before,  it 
is  needless  to  say  the  clause  referred  to  confers 
none,     tio,  if  before  the  Act  passed  he  had  no 
liberty  of  hunting,  hawking,  fishing,  and  fowling 
over  the  moor  or  common  "  to  the  said  manor,  or 
to  the  lord  thereof  incident,  belonging,  or  apper- 
taining," he  acquires  no  such  right  under  the  clause 
in  question.     !Now,  it  would  be  against  all  legal 
construction  to  hold  that  the  power  of  the  lord  of 
the  manor  to  hunt  or  shoot  over  a  waste  or  unin- 
closed  common  within  his  own  manor  was  merely 
a  "  licence  or  liberty"  incident  to  him  as  lord ;  it  is 
a  mode  of  direct  enjoyment  of  his  own  property.  The 
soil  of  the  waste  or  common  is  his,  subject  only  to 
the  right  of  the  commoners  to  take  the  herbage 
by  the  mouths  of  their  cattle,  and  the  right  in  the 
lord  to  walk  or  ride  over  it  in  every  direction  and 
at  all  times  is  the  same  right  which  he  has  over 
his  other  demesne  lands,  and  not  a  mere  liberty  or 


easement.  The  statute,  if  it  had  intended  to  grant 
the  new  lord  a  new  liberty  or  licence  of  this  nature, 
after  the  soil  had  become  the  property  of  those  to 
whom  it  was  allotted,  would  have  employed  proper 
words  to  create  such  new  liberty  or  easement. '  The 
reasoning  of  the  learned  Chief  Justice  appears  to 
me  directly  in  point  to  the  present  case.  By  the 
Act  the  allotment  is  to  extinguish  all  rights  or  in- 
terests in  the  soil,  with  an  express  reservation  of 
manorial  rights  only.  The  reservation  is  of  the 
"  liberty"  of  hunting,  Ac,  within  the  manor — a 
term  inapplicable  to  a  right  incident  to  the  owner- 
ship of  tnc  soil,  and  the  observations  of  Tindal,  C.  J., 
on  the  omission  of  any  direct  reservation  of  the 
right  of  sporting  over  the  lands  withdrawn  from 
the  ownership  of  the  soil,  are  equally  applicablo 
here.  It  is  true  that  when  the  case  of  Graftam  v. 
Ewart  {uhi  sup.)  was  before  the  Court  of  Exchequer 
Chamber,  the  Court  of  Exchequer  having,  in  the 
first  instance,  decided  in  favour  of  the  defendant 
on  the  authority  of  the  foregoing  ca^e  o£  Grea4head 
V.  Morley  (ubi  sup.),  the  authority  of  that  case  waa 
impugned,  and  by  the  majority  of  the  judges  (Erie 
and  Willes,  J  J.,  dissenting)  overruled  as  applicable 
to  the  case  before  the  court.  But  the  overruling  of 
the  case  of  Greathead  v.  Morley  (uhi  sup,)  was 
wholly  unnecessary  to  the  decison  in  favour  of  the 
plaintiff  in  Graham  v.  Eu/art  {uhi  sup.) ;  and  when 
the  latter  case  was  before  the  House  of  Lords,  on 
appeal  from  the  Exchequer  Chamber,  though  the 
judgment  of  the  Exchequer  Chamber  was  affirmed, 
neither  of  the  learned  lords  who  concurred  in 
affirming  the  judgment  went  the  length  of  over- 
ruling Greathead  v.  Morley  {uhi  sun.),  but  on  the 
contrary,  they  distinctly  say  that  tne  case  before 
them  is  distinguishable  from  it,  and  uphold  the 
judgment  of  the  court  below  on  the  ground  of  a 
clear  reservation  of  the  right  of  the  plaintiff,  as  if 
still  owner  of  the  soil.  Lord  Campbell  says,  "  Great 
stress  has  been  laid  on  the  case  of  Greathead  v. 
Morley  {uhi  sup,).  I  do  not  at  all  mean  to  say  that 
the  case  was  not  well  decided.  I  give  no  opinion 
upon  that.  I  am  not  called  upon  to  give  an  opin- 
ion upon  it.  I  think  it  is  clearly  distinguishable 
from  the  present.  I  am  bound  to  express  my  own 
opinion  that  it  is  clearly  distinguishable.  Accord- 
ing to  Greathead  v.  Morley  {ubi  sup.),  the  language 
of  the  reservation  was  uniformly,  as  it  seems  to 
me,  confined  to  manorial  easements.  Here  there  is 
an  express,  absolute,  and  unqualified  reservation, 
which,  I  think  clearly  reserves  this  right  to  Sir 
James  Graham,  as  if  still  owner  of  the  soil.  For 
these  reasons,  my  Lords,  I  must  advise  your  Lord- 
ships that  this  judgment  should  be  affirmed."  Lord 
Brougham  says,  *' I  entirelv  take  the  same  view  as 
my  noble  and  learned  friend.  Without  being  called 
upon  to  give  any  opinion  whatsoever  upon  the  case 
of  Greathead  v.  Morley  {ubi  sup.),  I  will  only  say 
that  I  think  it  may  be  perfectly  well  decided.  I  do 
not  say  that  it  is  not,  .out  it  is  clearly  distinguish- 
able, upon  the  ground  stated  by  my  noble  and 
learned  friend,  from  the  present  case.  I  am  there- 
fore of  opinion  that  your  Lordships  ought  to  give 
judgment  for  the  defendant  in  error."  Lord  Cran- 
worth  says,  "  My  Lords,  I  take  exactly  the  same 
view  of  this  case  with  my  noble  and  learned  firiends. 
With  respect  to  the  case  of  Greathead  v.  Morley 
{ubi  8up.)t  1  must  make  this  observation  :  Either 
this  case  is  distinguishable  from  it,  or  else  the 
decision  in  that  case  in  my  opinion  was  wrong. 
We  need  not  say  whieh  of  these  two  alternatives 
we  think  the  right  one  ;  and  it  would  be  improper 
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for  as  to  say  that  we  overrale  a  case  which  possibly 
may  be  disiingoishable  from  the  present.    Bat,  if 
not  distingaishable,  I  have  no  hesitation  in  saying 
that  the  case  was  wrongly  decided.    Here,  after 
what  18  called  the  saving  claaee,  there  is  an  ex- 
press enactment  that  Sir  James  Graham,  his  heirs, 
and  assigns,  shall  at  all  times  hereafter  enjoy  the 
right  of  hunting,  shooting,  fishing,  and  fowling  in 
and  through  and  over  the  said  stinted  pasture  and 
eyery  part  and  allotment  thereof."  Then  the  noble 
and  learned  lord  proceeds  to  point  out  that  the 
difficulty  in  that  case  arises  from  the  seignorial 
rights  hiftving  been  in  the  same  clause  reserved  to 
the  lord,  and  to  this  having  been  stated  in  the  case, 
but  he  observes  "  it  was  evidently  no  seignorial 
right.'*     "  I  am  very  glad,"  he  says,  "  that  the  form 
in  which  the  case  was  put  for  the  opinion  of  the 
learned  judges  raises  what  is  the  real  question, 
viz.  that  there  was  no  other  right  than  the  right 
which  arose  from  the  defendant  in  error  being  the 
owner  of  the  soil."    Lord  Wensleydale  says,  "I 
entirely  agree  with  my  noble  and  learned  friends 
that  the  judgment  ought  to  be  for  the  defendant 
in  error.     I  entirely  adhere  to  the  opinion  which  I 
gave  in  the  Court  of  Exchequer,  in  which  all  of  us 
concurred,  that  in  this  case  there  was  a  reservation 
of  the  ^/oc^o  right  to  Sir  James  Graham.    The 
only  part  of  that  judgment  as  to  which  I  have  any 
doubt  is,  whether  this  case  can  be  distinguished 
from  the  case  of  Oreathead  v.  Morley  {uhi  eup.),  but 
I  adopt  the  alternative  of  my  noble  and  learned 
friend  opposite,  that  either  it  can  be  satisfactorily 
distinguished,  or  that  the  decision  is  wrong."   The 
result  then  of  their  judgments  is  that  Lord  Gamp- 
bell  and   Lord    Broagham   expressly  decline  to 
overrule  GrecUhead  v.  Morley  (ubi  aup,) ;  Lord  Gran- 
worth  and  Lord  Wensleydale  only  so  far  over- 
rule it  as  the  roUio  decidendi  may  he  applicable  to 
the  case  before  them,  while  all  the  four  law  lords 
concur  in  saying  that  the  case  before  them  was 
plainly  distinguishable  from  the  case  in  the  Com- 
mon I^leas,  the  reservation  in  the  latter  having 
been  of  seignorial  rights,  while  in  the  case  in  the 
House  of   Lords  there  was  a  direct  and  express 
reservation  of  the  right  of  sporting  over  the  land 
to  be  inclosed.    The  House  of  Lords  having  de- 
dined  to  overrule  Greatfiead  v.  Morley  (uhi  sup,)  as 
applicable  to  such  a  case  as  the  present,  and  having 
Clearly  held  that  the  overruling  of  that  case  in  the 
Exchequer  Chamber  in  QraJiam  v.  Ewart  was  un- 
necessary to  the  decision  of  that  case,  it  must  be 
looked  upon  as  extra-judicial,  and  I  therefore  feel 
at  liberty,  sitting    in  a  court  of  error,  to  treat 
Qreaihead  v.  Morley  (ubi  sup,)  as  not  overruled, 
and  to  (sxpress  my  concurrence  in  the  reasoning 
and  conclusion  of  Tindal,  C.J.,  in  the  Court  of 
Common  Pleas,  as  to  my  mind  more  cogent  and 
eatiafactory  than  those  of  Wightman,  J.,  in  Graham 
T.  Ewari  (ubi  sup,).    Independently,  however,  of 
authorityy  I  arrive  at  the  conclusion  that  nothing 
short  of  a  positive  reservation  to  the  lord  of  the 
right  of  sporting  over  the  inclosed  lands,  if  not  in 
express  terms,  at  all  events  in  language  necessarily 
lesuding    to    such   a   conclusion,   will    suffice    to 
entail  on  land  allotted  as  freehold  a  burden  of  a 
feudal  and  onerous  character  inconsistent  with  the 
ownership  in  fee.    I  agree  with  what  is  said  by 
Baron  Bramwell  in  Lord  LeconHeld  v.  Dixon  (ubi 
«»p.)t  that  the  reservation  of  such  a  right  to  the  lord 
is  contrary  to  the  policy  of  the  Inclosure  Acts.  The 
policy  of  the  legislation  on  this  subject  has  been  to 
the  reclaiming   of   waste  lands,  and  the 


making  them  available  to  the  purposes  to  which 
landed  property  is  capable  of  being  applied.    The 
inconveniences   of   such   a  reservation  are  there 
forcibly  pointed  out.    "  It  should  be  remembered," 
says  Baron  Bramwell,  *'  that  the  right  now  claimed 
by  the  plaintiff  is    inconsistent  with  the  useful 
design  of  the  statute  ;  which  was  that  the  lands 
affected  should  be  held  in  severalty  with  a  plenary 
proprietorship  unfettered  by  the  rights  of  others 
over  them.    There  is  no  doubt  that  this  is  most  for 
the  public  interest.    If  the  plainti£E*s  claim  is  well 
founded  there  is  no  use  to  which  the  defendant  can 
put  his  lands  without  their  being  subject  to  the 
claim.    He  could  not  build  a  house  and  have  a 
garden  or  lawn  without  the  privacy  of  the  occupier 
being  liable  to  intrusion  by  the  plaintiff  in  search 
of  game."    I  am  therefore  prepared  to  hold  that 
nothing  short  of  a  clear  recognition  of  a  right  of 
the  lord  to  take  the  game  in  what  becomes  alienutn, 
solum  will  suffice  to  preserve  this  right,  and  that 
the    mere    reservation  of  manorial  rights,    pro- 
perly so    called,    will  not  have    this  effect.    In 
the  present   instance,  we    have    only    a    reser- 
vation    of     manorial    rights  ;    and     it     is    not 
because  the   parties    have  intended    to  preserve 
a  right  as  incident  to  the  manor  which  turns  out 
to  have  had  no  existence,  that  we  can  give  effect  to 
this  intention  by  holding  the  reservation  to  apply 
to  a  right  which  was  not  in  the  oontemplation  of 
the  parties  and  which  was  not  a  manorial  right  at 
all,  but  simply  a  right  incident  to  the  ownership 
of  the  soil,  and  which  therefore  was  not  in  the  lord 
as  a  manorickl  right.     I  am  therefore  of  opinion 
that  the  decision  of  the  Court  of  Common  Pleas 
was  right  and  should   be  affirmed,  and    in  this 
judgmeut   my  Brothers    Mellor   and   Amphlett 
concur. 

Bbamwell,  B. — If  I  had  to  say  what  was  the  in- 
tention or  object  of  the  draughtsman  in  the  clauses 
beginning  "  Nothing  herein  contained  shall  preju- 
dice, <&c.,"  I  should  say  be  found  certain  words  had 
been  commonly  used  either  for  preserving  some 
right  which  otherwise  would  be  lost,  or  for  avoid- 
ing a  question  of  whether  it  was  lost,  and  so  put 
them  in  to  serve  the  same  purpose  here,  believing 
that  they  would  at  least  do  no  harm.  And  I  should 
say  that  most  certainly  he  never  put  them  in  to 
save  or  confer  the  right  of  sporting  claimed  by  the 
defendant.  That  his  object  was  what  I  suggest 
seems  manifest  from  the  words  used.  There  is  a 
whole  string  of  words  many  of  which  are  probably, 
and  certainly  one  is,  inapplicable  and  useless. 
There  is  no  fishery  probably,  no  fairs,  markets,  or 
stallages,  and  probably  no  right  to  the  goods  and 
chattels  of  felons  and  fugitives,  felons  of  them- 
selves, and  put  in  exigent,  treasure  trove,  waifs, 
estrays,  and  forfeitures ;  these  words  and  the  gene- 
ral words  "  matters  and  things"  satisfy  me  the 
object  of  the  draughtsman  was  what  I  have  men* 
tioued.  That  it  was  not  the  object  to  save 
or  confer  jthe  right  of  sporting  claimed  I  am 
satisfied  from  the  inappropnateness  of  the 
language  used.  The  claim  is  of  an  exclusive 
right  to  take  and  destroy  all  game  and  rabbits, 
and  I  suppose  other  edible  biids  as  plovers, 
quails,  &c. ;  also  I  suppose  the  exclusive  right  of 
hunting  foxes  and  destroying  other  vermin.  This 
was  delicately  put  forward,  but  it  is  the  claim 
made,  vis.,  a  title  to  a  right  of  sporting  which  was 
territorially  possessed  before  the  inclosure.  Is  it 
conceivable  tnat  a  man  who  wished  to  save  or  con- 
fer that  right  would  have  contented  himself  witb 
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using  such  terms  as  "  liberty  of  hawking,  hunting, 
coursing,  and  fowling  within  the  manor  P"  No 
such  words  as  sporting,  shooting,  taking  game  and 
rabbits,  no  wora  of  "  right,"  no  word  of  exclusion, 
but  the  old  fashioned  words  "  hawking  and  fowl- 
ing," and  the  useless  ones  as  a  matter  of  profit  of 
*'  hunting  and  coursing."  I  have  no  doubt  no 
such  idea  was  in  the  head  of  the  draughtsman  as 
is  suggested.  Had  there  been  be  would  have  used 
such  words  as  appear  in  Qrakam  v.  Ewart 
(ubi  8up,)  If,  however,  it  could  be  proved 
to  me  there  was  some  such  idea,  then  I  should 
say  it  was  this:  that  thinking  there  was  some 
right  in  the  lord  of  the  manor  as  such  over 
land  **  within  the  said  manor,"  he  meant  that  it 
should  extend,  such  as  it  was,  to  the  new  inclosures. 
I  am  satisfied,  as  I  have  said,  that  he  had  no  such 
idea  ;  but  if  he  had  and  used  these  words  to  carry 
them  into  execution,  then  he  only  saved  or  confer- 
red the  same  right  over  the  new  as  existed  over  the 
old  inclosures,  and  that  is  none.  If  it  was  a  doubt- 
ful right,  then  the  allotments  were  on  the  footing 
that  it  was  doubtful — more  to  the  the  tenants  than 
if  it  was  certain  that  there  was  no  right,  less  than 
if  it  was  certain  there  was  a  right.  But  we  are  not 
called  upon  to  say  what  the  draughtsman  intended. 
The  question  for  us  todetiideis  what  intention  he  has 
expressed,  what  is  the  meaning  of  the  words  he  has 
used.  In  construing  these  words  we  may  well  take 
into  account  the  general  intention  of  the  statute 
and  the  probabilities.  The  intention  was  to  allot 
the  land  in  severalty,  free  from  rights  interfering 
with  its  use  and  in  such  a  way  as  the  owner 
thought  most  beneficial.  But,  according  to  the 
argument  of  the  defendant,  this  intention  was  only 
partially  carried  into  execution,  for  a  right  of  sport- 
ing was  given  to  the  lord  over  every  allotment. 
The  freeholder  is  not  at  liberty  to  sport  on  his  own 
land,  nor  to  destroy  hares  or  rabbits,  however 
mischievous  or  however  inconsistent  with  the  most 
profitable  use  of  it,  but  is  subject  to  the  right,  well 
called  odious,  of  having  his  freehold  invaded  by 
the  lord  or  those  whom  he  may  license  with  any 
number  of  beaters  and  helpers.'  May  the  allottee 
build  a  house,  or  erect  a  brick  wall,  or  lock  a  gate  to 
his  freehold  P  It  is  in  vain  to  sav  ordinary  farming 
tenani  s  are  subject  to  this  right.  So  they  are  to 
pay  rent.  They  take  their  farms  on  those  terms  or 
leave  them  alone.  They  pay  rent  accordingly, 
and  the  feeling  is  difierent  in  the  case  of  a  freehold. 
The  right  claimed  is  in  my  judgment  injurious  and 
objectionable,  and  consequently  one  not  likely  to 
have  been  conferred  by  the  Legislature.  Let  us 
see  if  it  has  been.  The  burthen  of  proof  is  on  the 
defendant.  The  right  of  sporting  was  territorial, 
an  incident  of  the  property  in  the  soil.  When  the 
property  was  transferred  to  the  allottee  this  right 
went  with  it,  unless  the  defendant  can  show  it  was 
saved  to  or  conferred  on  the  lord.  I  might  contenc 
myself  with  saying  I  have  heard  nothing  to  show 
that  has  been  done.  But,  further,  I  think  I  can 
show  negatively  that  it  has  not  been.  The  statute 
says  that  the  lands  allotted  are  vested  in  the  allot- 
tees in  full  bar  of  and  in  satisfaction  for  all  rights 
of  common  and  other  rights  of  and  interests  over 
and  upon  the  lands,  except  such  manorial  rights 
as  are  hereinafter  reserved  to  Margaret  Walker, 
her  heirs,  &c.  The  statute  reserves  and  does  not 
pretend  to  create  a  right,  and  the  rights  it  deals 
with  it  calls  "  manorial."  It  afterwards  proceeds 
thus  :  "  Nothing  shall  prejudice,  &c.,  the  right  of 
the  said  Margaret  Walker  or  any  lord  of  the  manor 


of  in  or  to  the  seignory  or  royalties  incident  or  be- 
longing to  such  manor."  This  is  th  reservation 
clause,  and  if  it  stopped  there  it  is  clear  that 
nothing  but  seignory  or  royalties  would  be  re- 
served, but  it  goes  on  to  explain  what  it  means  by 
"manorial  rights"  and  "  seignory  or  royalties;  ' 
introducing  the  explanation  with  the  words,  "  but 
that  the  said  Margaret  Walher,  and  all  succeeding 
lords  of  the  manor  shall  enjoy  rents,  &c.,  and 
liberty  of  fishint?,  &c.,  within  the  manor."  Now 
this  which  is  meant  to  explain  ought  not  to  extend 
the  meaning  of  the  words  "  seignory  or  royalties." 
It  then  enumerates  what  it  has  thus  called  manorial 
rights  and  seignory  or  royalties.  The  clause  is 
merely  to  preserve  whatever  was  in  the  nature  of 
a  seignory  or  royalty.  The  words  "  if  any"  must 
be  read  in  that  enumeration,  as  it  is  certain  there 
was  no  right  of  fishing.  Now  these  rights,  if  any, 
are  certainly  not  all  manorial ;  that  is  to  say,  some 
might  be  held  where  there  was  no  manor,  or  by 
other  than  the  lord.  But  they  are  all  of  a  manorial 
character,  or  such  as  often  belong  to  the  lord  of  the 
manor,  like  a  seignory  or  royalties,  and  are  none 
of  a  territorial  character.  It  it  needless  to  ena* 
merate  them.  Moreover,  they  are  all  spoken  of  as 
"  to  the  said  manor,  or  lord  or  lady  thereof,  ind* 
dent  or  belonging,  or  which  have  been  heretofore 
held  by  Margaret  Walker  or  any  of  her  ancestors." 
These  words  clearly  govern  the  whole  sentence, 
and  not  "  matters  ana  things"  only.  They  are, 
therefore  things  incident  to  the  manor  or  belong- 
ing to  her  as  lady  thereof.  If  the  matter  rested 
here  there  would  scarcely,  as  I  think,  be  a  word  to 
be  said  for  the  defendant.  But  then  it  was  said 
that  the  words  "  other  than  and  except  such  com- 
mon right  as  could  or  might  be  claimed  by  the  said 
Margaret  Walker,  as  owner  of  the  soil  and  inheri* 
tance  of  the  said  common,"  show  that  something 
difierent  from  and  more  than  a  reservation  of 
manorial  rights  was  intended.  What  was  meant  I 
might  fairly  say  I  do  not  know  ;  many  meanings 
might  be  and  were  suggested.  But  the  argument 
proves  too  much.  It  is  this  :  the  draughtsman 
supposed  that  the  lord  of  the  manor  had  a  right  of 
common  in  his  own  soil :  this  he  meant  should 
cease,  therefore  he  did  not  mean  others  should. 
Well,  but  what  then  P  Why,  the  logical  conclu- 
sion is  that  all  others  remain,  including  the  ri^hfe 
to  the  soil,  right  to  trees,  gravel,  and  stone-pits, 
cutting,  furze,  or  gorse,  &c.  But  that  is  absurd. 
But  if  none  of  these  territorial  rights  are  preserved, 
why  is  the  territorial  of  shooting  P  no  reason  can 
be  given.  So  that  this  argument,  based  on  the 
assumed  ignorance  of  the  Legislature,  fails.  I  will 
not  repeat  the  arguments  I  used  as  to  the  probable 
intentions  of  the  draughtsman,  nor  those  I  have 
used  in  former  cases.  I  abide  by  them.  If  the 
defendant  here  succeeds  the  almost  ludicrous  con- 
sequence will  follow  that  the  lord  will  have  a 
freater  right  in  the  new  than  in  the,  old  indoaures. 
'or,  with  great  respect  to  my  Brother  Honyman, 
the  liberty  is  not  limited  to  the  old  inclosures. 
Bruce  v.  Helliwell  (ubi  sup,)  is  not  distinguishable, 
and  Mr.  Field  admits  that  was  well  decided.  The  Ex- 
chequer  Chamber  in  Lord  Leconfield  v.  Dixon  {tdfi 
eup.)  did  not  dissent  from  it.  As  to  the  latter  case, 
I  retain  the  opinion  I  expressed  in  the  court  below, 
which  was  overruled  but,  as  I  think,  with  all  humi- 
lity, not  answered.  Though  the  opinion  of  the 
court  is  expressed,  no  reason  is  given  for  that 
opinion.  I  say  this  with  great  respect,  but  deem 
it   my  duty  to  notice  it  to  aocoont  for  my  noi 
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acqniesciDg  in  the  judgment.    It  is  added  that 
the  words  are  stronger  than  in  Ewart  y.  Graham 
(ftbi  iup.)  although  theref  the  right  was  expressly 
onen  over  the  new  inclosures.    But  the  case  is 
distingaishable,  as  in  that  judgment  the  general 
Inclosure  Act  is  relied  on,  whi^  was  not  in  force 
when  the  statute  governing  this  case  was  enacted. 
Moreover,  the  judgment  sa^s  the  case  cannot  be 
distinguished  from  Ewart  v.  Graham  {ubi  sup,), 
which  I  cannot  but  think  a  mistake.    In  the  court 
below  Mr.  Justice  Honyman  says  that  Lord  Lecon- 
fdd  V.  Dixon  (uhi  sup.)  is  not  an  authority  bear- 
ing on  the  case.    He  also  thinks  Ewart  v.  Graham 
[mU  tup,)  not  distinguishable  from  this  case.    I 
must  therefore  think  that  he  considered  himself 
boand  by  authority,  and  if  he  had  not  considered 
himself  so  bound  he  might  have    construed  the 
statute    differently.    Then  there   is  the    case  of 
Greaihead    v.    Morley  (ubi    sup.)  as    to  which  I 
STsii  myself  of  the  observations  of  my  Lord.    I 
think  the  judgment  should  be  affirmed. 

Cleasbt,  B. — It  appears  to  me  that  the  only 
mode  in  which  &ir  effect  can  be  given  to  the  words 
of  this  Act  of  Parliament  is  by  holding  that,  after 
it  was  passed,  the  lady  of  the  manor  retained  the 
lame  right  of  shooting  over  the  wastes  of  the 
manor  which  she  possessed  before.  Only  two  views 
can,  as  far  as  I  can  see,  be  taken  of  the  enactment 
in  question.  Either  it  was  passed  upon  the  idea 
that  she  possessed  some  defined  rieht,  such,  for 
eiample,  as  that  of  free  warren,  and  intended  to 
reserve  that  particular  right,  or  without  having 
reference  to  any  particular  right  which  might  be 
uncertain  and  not  exactly  known  or  agreed  to,  it 
mi|^ht  leave  that  open  and  still  reserve  everything 
which  could  properly  be  called  a  right  which  she 
actually  possessed  and  enjoyed.  With  regard  to 
the  first  view,  I  could  be  satisfied  that  the  Legisla- 
ture,— or  which  is  the  same  thing,  the  parties,  that 
is,  the  commoners  and  the  lady  of  the  manor, — 
had  in  view  a  particular  right  such  as  I  have  men- 
tioned. I  think  as  soon  as  it  appeared  that  such  right 
did  not  exist  before,  there  would  be  an  end  of  the 
question  ;  the  enactment  would  be  inoperative.  To 
give  it  in  that  case  any  operation  would  be  to 
make  a  fresh  Act  of  Parliament  or  agreement  by 
making  it  apply  to  something  not  intended,  which 
it  is  not  the  province  of  a  court  of  justice  to  do. 
But  I  cannot  satisfy  myself,  from  the  language  of 
any  part  of  the  Act  of  Parliament,  that  this  was 
the  case.  Before  considering  the  first  question, 
vis.  whether  the  enactment  in  question  upon  the 
face  of  it  has  reference  to  some  particular  right, 
distinct  from  that  possessed  and  enjoyed  by  the 
lord  of  sporting  over  the  wastes  and  possibly  over 
old  inclosures  in  the  manor,  it  is  requisite  to  con- 
eider  what  the  position  of  lords  of  manors  was, 
and  whether  they  stood  in  a  different  position 
from  mere  owners  of  land.  It  is  quite  unnecessary 
to  enter  into  the  question  of  the  original  right  of 
tba  Crown  to  take  all  animals  ferm  naturcB,  in  which 
there  was  no  right  of  property,  and  whether  origi- 
nally no  man  could  do  it  without  some  grant  from 
the  Crown,  such,  for  instance,  as  aright  of  free  war- 
ren, as  to  which  Blackstone  may  be  consulted,  vol. 
iL  p.  38  (ed.  by  Stewart),  because  all  questions  con- 
nected with  the  right  must  be  decided  upon  the 
effect  of  the  numerous  statutes  on  the  subject. 
Those  statutes  had  reference  to  the  right  to  pre- 
serre  and  kill  game,  and  to  the  qualification  which 
was  required.  The  necessity  for  a  qualification 
was  abcdished  by  1  &  2  Will.  4,  c.  32.     But  my   > 


object  in  referring  to  the  earlier  Acts  is  to  show 
that  lords  of  manors  were  regarded  as  standing  in 
a  different  position  from  other  persons  as  regards 
the  right  of  sporting  over  the  manor.  The  diffe- 
rence was  not  sufficiently  adverted  to  upon  the 
argument.  It  is  only  necessary  to  refer  to  the 
statute  5  Anne,  c.  14,  "  an  Act  for  the  better  preser- 
vation of  game,*'  which  empowers  lords  and  ladies 
of  manors  to  take  within  their  manors  game  from 
the  possession  of  unqualified  persons,  and  to  take 
guns,  dogs,  and  nets,  and  also  to  appoint  game- 
keepers to  kill  game  for  the  use  of  such  lord  or 
lady  ;  and  the  statute  1  &  2  Wm.  4,  c.  32  (which 
being  passed  subsequently  to  the  Act  in  question, 
is  only  of  importance  historically  as  being  founded 
not  upon  new,  but  upon  old,  ideas),  is  to  the  same 
effect.  The  13th  section  enables  lords  and  ladies 
of  manors  to  appoint  gamekeepers,  and  confers 
upon  such  gamekeepers  the  right  to  seize  for  the 
use  of  the  lords  nets  used  for  taking  game  within 
the  limits  of  the  manors  by  persons  not  authorized 
to  take  game.  The  same  Act  in  many  sections 
deals  with  the  right  to  kill  game  as  something 
distinct  from  the  ownership  of  the  soil.  The  words 
"  right  of  killing  game  whether  enjoyed  by  the 
lan£ord  or  other  persons"  are  frequently  used, 
and  that  separate  right  is  made  the  subject  of 
legislation.  Without  referring  further  to  the 
statutes,  it  is  sufficient  to  notice  the  case  of  Gal- 
craft  V.  Gibbs  (6  T.  E.  19)  decided  in  1792,  the 
Act  in  question  having  been  passed  in  1798.  It 
was  an  action  for  a  penalty  under  the  Game  Laws 
for  sporting  without  a  qualification.  The  qualifica- 
tion set  up  was  a  deputation  as  gamekeeper  under 
a  person  who,  it  was  said,  had  purchased  the  right 
of  shooting  over  the  manor.  But  this  was  held  to 
be  no  answer,  there  being  no  bond  fide  dispute  as 
to  who  was  lord  of  the  manor.  If  there  had  been 
such  a  dispute  it  could  not  have  been  tried  in  an 
action  for  a  penalty,  but  there  being  no  dispute,  it 
was  said  the  lord  of  the  manor  was  the  only  per- 
son who  could  grant  the  deputation  as  the  law 
then  stood.  The  words  of  Lord  Kenyon  are  : 
"  Now  that  decides  the  question  at  once ;  for  a 
man  cannot  convey  to  another  the  power  of  appoint- 
ing a  gamekeeper  without  a  conveyance  of  the 
manor  itself.  Such  a  power  is  a  mere  emanation 
of  the  manor  and  inseparable  from  it."  The  clear 
effect  of  the  legislation  on  the  subject  and  of  the 
authorities  was,  it  is  submitted,  that  the  lord  had 
certain  rights  connected  with  the  preservation  and 
taking  of  game  which  was  regarded  as  inseparable 
from  the  manor,  and  therefore  as  a  manorial  right. 
The  extent  to  which  the  lord  had  the  exclusive 
right  of  sporting  has  nothing  to  do  with  this.  It 
might  be  over  the  whole  manor,  or  it  might  be 
over  the  wastes,  and  particular  inclosures,  or  it 
might  be  a  subject  of  dispute  whether  it  existed 
beyond  the  wastes  of  the  manor,  and  to  what 
extent.  Mr.  Christian,  in  his  note  to  Blackstone, 
vol.  ii.  p.  408,  says  that  the  power  of  lords  of 
manors  to  appoint  gamekeepers  had  led  to  the  in- 
ference (which  he  considers  as  erroneous)  that 
lords  of  manors  have  a  right  to  take  game 
throughout  the  manor  superior  to  that  of  other 
duly  qualified  owners  of  land  within  the  manor. 
Having  regard  to  the  position  of  the  lords  of  the 
manor  at  the  time  when  the  Act  passed,  we  ma  y 
now  consider  whether  it  appears  {that  the  Act  of 
Parliament  in  the  various  clauses  is  intended  to 

f  reserve  some  right  to  the  lord  which  did  not  exist, 
t  was  suggested  that  the  language  of  the  Act 
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was  nsed  upon  the  supposition  that  the  lady  of  the 
manor  had  some  such  distinct  riffht  as  a  right  of 
free  warren  which  it  was  intended  to  preserve, 
and  as  it  was  now  conceded  that  there  was  no  such 
right  as  that  of  free  warren,  that  the  enactment 
was  inoperative.  Upon  reading  the  various  clauses 
of  the  Act,  I  see  no  reason  whatever  to  conclude 
that  they  have  reference  to  &nj  such  particular 
right  independent  of  the  general  right  of  the  lord 
of  the  manor.  By  the  first  clause  there  is  to  be  an 
allotment  to  the  lady  of  the  manor  of  a  certain 
portion  of  the  wastes  in  lieu  of  and  in  full  compen- 
sation for  her  right  and  interest  in  the  soil  of  the 
commons  and  waste  gounds,  and  in  the  section 
which  follows  we  have  ihe  effect  to  be  given  to 
that  allotment.  By  that  section  the  allotment  to 
each  allottee,  including  the  lady  of  the  manor,  is 
made  a  satisfaction  for  all  his  rights  over  all  the 
wastes,  with  the  following  exception  :  "  except  such 
manorial  rights  as  are  hereinafter  reserved  to  the 
said  Margaret  Walker,  her  heirs  and  assigns."  A 
right  of  free  warren  does  not  come  within  the 
description  of  a  manorial  right  of  all.  It  is  a  fran- 
chise to  which  title  must  be  made  either  by  grant 
from  the  Crown  or  by  prescription,  and  may  be 
held  just  as  well  by  a  person  not  lord  of  a  manor  as 
by  one  who  is.  It  is  so  separate  from  the  manor,  that 
when  the  lord  of  a  manor  has  also  acc]uired  a  right 
of  free  warren  over  the  manor  and  conveys  away 
the  manor  with  all  rights  of  fishing,  fowling,  hunt- 
ing, and  shooting  belonging  to  it,  this  would  not 
carry  the  free  warren,  because,  though  the  words 
"  all  rights,  &c."  are  large  enough  to  include  a 
free  warren,  yet  the  warren  does  not  belong  to  the 
manor,  and  therefore  does  not  pass.    This  was  ex- 

Sressly  decided  in  Morris  v.  Dimes  (1  A.  &  E.  654). 
a  that  case  Littledale,  J.,  says  :  "  Whether 
thes9  words  be  sufficient  to  include  a  free  war- 
ren I  will  not  inquire;  the  grant  is  only  of 
things  belonging  to  the  manor,  and  the  warren  was 
distinct  from  the  manor,  and  therefore  it  will  not 
pass  by  the  release."  It  may  no  doubt  be  by  pre- 
scription or  by  the  terms  of  the  original  grant,  like 
any  other  profit  a  prendre  or  easement  appurtenant 
to  the  manor,  so  as  to  pass  by  a  conveyance  of  the 
manor  with  all  its  appurtenances,  but  that  does 
not  make  it  any  more  than  any  other  such  profit  or 
easement  a  manorial  right,  so  that  this  excep- 
tion of  manorial  rights  could  not  by  any 
natural  conclusion  be  held  to  have  refe- 
rence to  such  a  right  as  has  been  mentioned. 
As  regards  the  reservation  and  enacting  clause 
which  is  referred  to  in  the  2nd  section,  it  contains 
general  words  including  all  rights  of  hunting,  fish- 
ing, and  fowling,  and  all  franchises  and  privileges, 
and  every  right  which  could  be  enjoyed  by  the  lady 
as  lady  of  the  manor,  and  therefore  would  no  doubt 
include  a  free  warren  if  such  a  franchise  liad  be- 
come appurtenant  to  the  manor,  but  coupling 
those  general  words  with  the  more  particular  words 
of  the  exception  in  the  preceding  clause  which 
refers  to  them  it  seems  impossible  to  contend  that 
the  whole  enactment  so  clearly  refers  to  a  supposed 
right  of  free  warren,  which  did  not  exist,  to  the  ex- 
clusion of  any  more  limited  right  which  did  exist, 
Applying,  however,  the  whole  of  the  enactment  to 
the  state  of  things  which  did  exist,  we  must  con- 
sider what  that  state  of  things  was.  Miss  Walker 
was  lady  of  the  manor,  with  the  usual  right  of 
appointing  gamekeepers,  and  granting  deputa- 
tions for^  the  manor,  with  the  exclusive  right  of 
sporting  on  the  wastes  of  the  manor.    She  might 


have  or  might  not  have  the  right  of  sporting  over 
old  indosures,  although  the  inferenoe  derivable 
from  the  Act  is  that  she  had  not,  or,  at  all  events, 
that  it  was  not  admitted  by  the  parties  to  it  that 
she  had,  any  right  beyond  that  over  the  wastes, 
because  the  exception  in  the  2nd  section  only  refers 
to  the  rights  over  the  wastes,  and  it  refers  to  the 
subsequent  enactment  as  carrying  into  effect  the 
previous  exception.  The  effect  of  the  enactmenta 
as  applied  to  what  was  undisputed  appears  to  be, 
that  the  allotment  clause  excepts  the  lady's  rights 
over  the  waste  and  the  enactment  clause  contains 
words  carrying  into  effect  the  exception,  and  we 
ought  to  give  it  this  operation  b^  applying  it  to 
what  did  exist  rather  than  make  it  inoperative  by 
supposing  it  to  apply  exclusively  to  something 
which  did  not  exist ;  the  only  real  question  appears 
to  be  whether,  in  any  fair  sense  of  the  word,  the 
lady  of  the  manor  can  bo  said  to  have  any  right  of 
sporting  over  the  wastes.  There  is  perhaps  some 
want  of  strict  accuracy  in  speaking  withoat  some 
explanation  of  the  right  of  the  owner  of  the  soil  to 
the  exclusive  sporting  on  his  own  land,  although 
it  should  be  borne  in  mind  that  the  owner  of  land 
has  not  necessarily  the  exclusive  right  of  sporting 
over  it.  There  may  be  a  right  of  free  warren  in 
some  other  person,  or  he  may  himself  have  granted 
away  the  exclusive  right  of  sporting.  But  even  if 
there  is  some  want  of  strict  accuracy,  the  only 
question  is,  whether  what  is  intended  is  dearly 
understood,  and  it  has  been  so  common  a  thing  to 
have  the  right  to  the  land  and  to  use  it  for  the  or- 
dinary purposes  of  occupation  in  one  person  and  the 
privilege  of  sporting  in  another,  the  latter  nrivilege 
being  one  of  the  most  common  subjects  of  bargain- 
ing in  all  parts  of  England,  that  even  before  it  has 
become,  properly  speaking,  a  separate  right  it  is 
spoken  of  as  such.  It  may  never  have  existed  in 
the  time  of  the  owner  for  the  time  being,  except  as 
a  separate  right.  It  may  always  have  been  let 
either  for  terms  of  years  or  from  year  to  year,  and 
it  may  be  under  demise  at  the  time  when  the  lord 
and  the  commoners  come  to  the  agreement  for  the 
inclosure.  And  as  to  its  coming  within  the  words 
"  manorial  rights,"  enough  has  been  said  to  show 
how  much  the  rights  of  lords  of  manors  in  relation 
to  game  were  and  are  treated  as  manorial  rights.  I 
will  only  add,  that,  supposing  the  lord  of  a  manor 
having  always  enjoyed  the  exclusive  right  of  sport- 
ing over  the  wastes  of  the  manor,  and  having  made 
it  the  subject  of  profit  by  letting  it  from  time 
to  time,  the  commoners  were  to  meet  for  the 
purpose  of  settling  the  terms  of  the  inclosure,  and 
there  was  to  be  an  agreement  to  the  effect  that  the 
allotment  to  the  lord  should  be  in  satisfaction  of 
all  his  rights  over  the  wastes,  would  it  not  be  con- 
sidered that  he  had  given  up  all  his  rights,  inclnd- 
ii:  g  that  of  sporting  P  On  the  other  hand  if  the 
agreement  was  that  the  allotment  to  the  lord 
should  be  in  satisfaction  of  all  his  rights  over  the 
wastes,  except  the  manorial  right  afterwards  men- 
tioned, and  the  right  afterwards  mentioned  was 
that  of  sporting,  along  with  certain  other  rights,  that 
then  the  right  of  sporting  would  be  reserved  P  It 
is  only  a  question  of  intention,  and  the  intention,  I 
submit,  would  be  obvious.  It  was  said  that  there 
was  a  difficulty  upon  this  construction  in  giving 
effect  to  the  exception  in  the  3rd  clause,  which 
excepts  out  of  the  reservation,  "such  common  right 
as  could  or  mignt  be  claimed  by  the  said  Margaret 
tValker  as  owner  of  the  soil  and  inheritance  of  the 
iaid  commons  or  waste  grounds."     The  words 
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"  KQch  common  rights  as  might  be  claimed  by  the 
kdy"  are  inartificial,  because  the  common  right 
would  be  claimed  by  the  commoners  and  the  lady 
would  have  no  right  as  owner  of  the  soil  with  the 
commoners.    If  this  had  applied  to  her  right  in 
respect  of  tenements  in  the  manor,  her  property, 
it  would  be  correct,  but  the  language  applies  it  to 
the  wastes.    The  lord  would  have  no  right  as  a 
commoner  ;  but  he  would  have  a  right  to  stock  the 
common  as  owner  of  the  waste,  provided  enough 
was  l^t  for  the  commoners,  and  in  that  general 
sense  he  may  be  said  to  claim  a  common  right  with 
the  others,  to  which  the  language  might  apply,  for 
the  lord  receives  compensation  by  his  allotments 
not  only  for  his  giving  up  the  ownership  of  the 
soil,  bat  also  for  his  losing  the  benefit  of  stocking 
the  common.    At  any  rate,  the  words  "  common 
rights"  cannot,  by  any  straining  of  language,  be 
held  as  referring  to  the  lord's  exclusive  right  of 
sporting  so  as  to  except  it.    As  regards  the  dis- 
tmction  -\Thich  is  drawn  between  territorial  and 
manorial  rights,  I  hes  to  be  allowed  to  say  that 
all   manorial  and  seignorial  rights  are  in    any 
proper    use   of  the  word   territorial.      Without 
r^ard,   therefore,  to  any   authorities,  I  should 
come   to  the   conclusion  that  there  is   nothing 
to   prevent  effect  being  given  to  the  language 
of  this  agreement,  or  rather  Act  of  Parliament, 
and   that  the   clear  effect  is  to  reserve  to  the 
lady    of  the    manor    the  exclusive  right  which 
the  lady  actually  possessed  and  enjoyed  of  sporting 
over  the  wastes  of  the  manor.    It  would  occupy 
more  space  and  time  than  I  should  be  justified  in 
appropriating  if   I  were  to    examine  the  several 
authorities  which    were   referred  to.     Decisions 
upon    the  language  of  one  agreement  or  Act  of 
Parliament  arc  seldom  of  much  service  in  constru- 
ing another. .  But  the  decisions  are  of  importance, 
showing  as  they  do,  that  the  exclusive  right  of 
sporting  by  the  owner  of  the  land,  though,  properly 
speaking,  not  a  separate  nght  from  the  ownership, 
Incomes  so  in  the  construction  of  agreements  and 
Acts  of  Parliament  if  •the  language  shews  it  was 
intended  to  be  made  so.    Thus  the  reservation  of 
the  exclusive  right  of  sporting  in  a  deed  between 
parties  executed  by  the  grantee  of  the  land,  would 
oe  given  effect  to  as  a  grant  by  the  grantee  :  Wick' 
hum  T.  Hawker  (7  M.  &  W.   63) ;  and  if  occur- 
ring in  an  Act  of  Parliament,  it  would  be  opera- 
tive to  the  same  extent :  Ewart  v,  Graham  (uhi  sup.) 
This  last  case  resembles  the  present  so  much  f^hat 
Mr.  Justice  Hony  man  regards  the  decision  as  con- 
clusive of  the  present  case.    And  bearing  in  mind 
that  the  enactment  of  the  2nd  section  is  that  all 
the  lady's  rights  over  the  waste  are  satisfied  by  the 
allotment  to  her  (except  the  manorial  rights  after- 
wards reserved),  which  necessarily  imports  that 
*'  the  rights  afterwards  mentioned,    include  rights 
over  the  waste,  it  appears  to  me  that  Mr.  Justice 
Honyman's  view  was  correct,  and  that  the  case  of 
Ewart  V.  Chaham  (ubi  sup.)  is  in  point.    I  should 
agree,  as  a  matter  of  construction  and  upon  the 
authorities,  with  my  learned  brothers  in  their  con- 
clusion if  the  language  of  the  exception  in  the  2nd 
aectbn  did  not  necessarily  import  that,  the  rights 
over  the  waste  were  intended  to  be  reserved  ;  but 
this  exception  appears  to  me  to  be  the  decisive 
feature  of  the  case.    Unless  proper  effect  is  given 
to  this,  it  is  not  too  much  to  say  that  the  intention 
of  the  parties  introducing  this  exception  is  disre- 
garded.   The  1st  section  must  be  read  in  connec- 
tion with  the  2nd  section,  and  the  2nd  in  conneo- 
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tion  with  the  3rd.    It  appears  to  me  that  the 
judgment  in  Ewart  v.  Graham  {ubi  sup,)  removes 
the  principal  objection  which  could  be  made  to  the 
decision  at  which  I  have  arrived  ;  because  it  was 
concluAive  that  in  an  inclosure  Act  a  reservation 
to  the    lord  of  all    rights  of  hunting,   shootmg, 
fishing  and  fowling  over  the  waste  in  as  full  a  man- 
ner as  he  would  have  enjoyed  it  before  carried  not 
only  any  right,  properly  so  called,  which  he  might 
possess  separate  from  the  soil,  but  the  benefit  and 
privilege  which  he  in  fact  enjoyed  as  owner  of  the 
soil.    That  decision  was  arrived  at  upon  the  prin- 
ciple which,  it  is  submitted,  is  the  only  true  one  of 
carrying  out  the  intention  of  the  parties  to  the 
agreement.    Decisions  had  been  arrived  at  before, 
and  some  were  already  overruled,  which  appeared 
rather  to  satisfy  particular  views  than  the  terms 
agi*eed  on.    It  was  stated  in   the  course  of  the 
argument  before  us,  that,  in  order  to  arrive  at  the 
conclusion  which  I  have  come  to,  it  was  necessary 
to  overrule  the  case  of  Bruce  v.  Helliwell  {ubi  sup.) 
in  the  Exchequer.    But  that  is  not  so.    There  is 
in  that  case  an  express  exception  out  of  the  reser- 
vation clause  of  such  rights  as  could  or  might  be 
claimed  by  the  lord  as  owner  of  the  soil  and  inheri- 
tance of  the  common.    There  is  no  such  exception 
here.    The  language  in  that  case  seems  clearly  to 
have  expressed  the  intention  that  the  rights  over 
the  waste  should  be  extinguished.    I  believe  the 
conclusion  I  have  arrived  at  is  not  inconsistent 
with  Bruce  v.  Helliwell  (ubi  suv.),  or    with  any 
case  which  has  not  been  overrulea,  and  that  it  only 
reserves  to  the  lady  of  the  manor  the  same  rights 
as  are  reserved  by  the  landlords  in  England  gene- 
rally when  they  lease  their  lands.    Dealing  with 
the    present  case   as    a  question   of  intention,  I 
should  say  that  the  only  sound  argument  is  that 
the  words  "  manorial  rights"  in  the  exception  to  the 
2nd  section  did  not  includo  the  exclusive  right  of 
the  lord  to  sport  over  the  waste.    If  it  appeared 
that  there  were   other  manorial  rights  over  the 
waste  to  which  these  words  were  intended  to  apply, 
there  mis^ht  be  some  force  in  the  argument,  but 
as  there  are  no  others,  what  else  could  the  parties 
intend  by  those  words  ?  And  although  the  words 
might  not  properly  describe  such  a  right  taken 
by  themselves,  enough  has  been  said,  I  hope,  to 
show    that  there  is   nothing  so  inappropriate  in 
them  as  to  make  it  impossible  for  them  to  be  con- 
strued as  including  the  only  thing  to  whicdi  the 
intention  of  the  parties  could  apply  them.    It  is 
because  I  am  satisfied  that  this  judgment  carries 
into  effect  the  intention  of  the  parties  to  this  ar- 
rangement of  rights  in  1798,  that   I  venture  to 
differ  from  the  Lord  Chief  Justice  and  many  of  my 
learned  brothers.    I  think,  for  the  above  reasons, 
that  the  judgment  of  the  Common  Pleas  ought  to 
be  reversed.     In  this  judgment  my  brother  Baron 
Pollock  concurs.  Judgment  affirmed. 

Attorneys  for  plaintiff :  8cott  and  Co. 
Attorneys  lor  defendant :  Pilgrim  and  Phillip. 
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(Before  P.  H.  Edlin,  Esq.,  Q.O.,  Assistant  Judge.) 

The  London  Tramways  Co.  (Limited)  (apps.)  v.  The 
Assessment  Committee  of  Lambeth  (resps.). 

Bating  —  Assessment  —  Tramways  —  General   «b- 

penses. 
In  assessing  the  rateable  value  of  tramways,  the 
annual   gross    traffic   receipts  earned    over    the 
entire  system  must  be  taken  as  the  basis  of  the 
estimate  of  the  rent,  and  the  net  receipts  in  each 
parish  as  the  criterion  of  the  rateable  value  in 
each  parish. 
Where  a  tramway  route  begins  and  ends  in  the  same 
parish,  the  net  receipts  of  that  route  is  the  value 
upon  which  the  tramway  owners  mv^t  be  rated. 
Where  a  tramway  route  extends  through  two  or 
more  parishes,  the  fairest  practicable  mode  of 
apportioning  held  to  be  by  dividing  the  receipts 
from  each  distinct  service  route  in  p^'oportion  to 
the  lineal  mileage  of  such  route  in  each  parish 
respectively. 
The  general  expenses,  except  horse  expenses,  allowed 
proportionately  to  the  number  of  car  miles  run 
over  in  each  parish  upon  each  of  the  several  dis* 
tinct  service  routes  therein. 
The  Assistant  Judge.— This  [is  the  first  case  in 
which  an  assessment  of  tramways  constraoted  in 
public  roads  has  been  the  subject  of  appeal  to  this 
court;   and  as  there  are   several  other  appeals 
pending  before  us,  which  would  be  more  or  less 
governed  by  the  result  of  the  present  one,  it  may 
be  convenient  that  we  shoula  state  the  grounds 
and  reasons  for  our  decision  upon  several  of  the 
questions  incidental  to  the  inauiry,  more  fully  than 
is  usual  in  appeals  of  this  kind,  or  than  would 
otherwise  have  been  necessary. 

That  the  occupiers  of  tramways  laid  down  along 
a  public  street  or  highway  are  rateable  to  the 
relief  of  the  poor,  has  been  recently  decided  by  the 
Court  of  Queen's  Bench,  upon  a  case  stated  after 
notice  of  appeal  to  this  court : — Fimlico  Tramway 
Company  (apps.)  v.  The  Assessment  Committee  of 
the  Greenwich  Union  (resps.)  (29  L.  T.  Rep.  N.  S. 
605;  L.  Rep.  9  Q.  B.  9).  Each  of  the  learned 
judges  before  whom  that  case  was  argued,  ex- 
pressed his  inabilitv  to  distinguish  it  Trom  the 
well-known  cases  which  have  been  decided  upon 
the  occupation  of  land  by  gas  companies  and 
water  companies.  This  analogy  presents  itself 
upon  the  question  simply  of  liability  to  be 
rated;  but  for  the  purposes  of  estimating  the 
rateable  value  of  this  property,  the  series  of 
decisions  of  the  Queen's  Bench  bearing  upon 
the  mode  of  rating  railways  have  a  more  obvious 
application,  and  it  is  to  these  authorities  that  we 
have  chiefly  looked  for  guidance  in  determining 
the  questions  raised  upon  the  present  appeal. 

The  assessment  with  which  we  have  now  to  deal 
is  "  62901,  gross  value,"  and  "  5890L  net  rateable 
value,"  in  the  supplemental  valuation  list  of  the 
parish  of  St.  Mary,  Lambeth,  made  on  the 
several  lines  of  tramway  belonging  to  the  Lon- 
don Tramways  Company  in  tnis  parish.  The 
appellants  contend  tnat  the  tramways,  so  &r 
from  fairly  admitting  of  this  assessment,  have  in 
point  of  fact  no  rateable  value  whatsoever.  Both 
parties  profess  to  have  based  their  calculations 
mainly  upon   the  balance   sheets   and   revenue 


accounts  issued  by  the  company  to  their  share* 
holders,  for  the  year^  ending  the  30th  Jane 
1873,  but  their  respective  conclusions  from  these 
and  other  data  furnished  by  the  company  for  the 
purposes  of  the  several  appeals,  have  little  or 
nothing  in  common ;  and  the  various  amended  esti- 
mates which  each  side  has  been  permitted  to  substi- 
tute from  time  to  time  in  the  course  of  this  inqidry, 
present  no  less  material  difierenoes. 

The  tramways  laid  in  the  respondents'  parish 
comprise  one  entire  route  confined  to  this  parish, 
and  considerable  portions  of  five  other  service 
routes,  running  without  brpok  in  several  parishes ; 
each  route  forming  part  of  an  incorporated  system 
of  tramways  belonging  to  the  appellants  and  which 
extend  altogether  into  eight  parishes.  In  this, 
as  in  all  cases  under  the  Parochial  Assessment 
Act,  the  value  to  be  found  has  to  be  determined 
according  to  the  annual  rent  that  a  hypothetical 
tenant,  making  the  suitable  deductions,  would 
give  for  the  rateable  property ;  that  is  to  say,  in 
estimating  property  oi  this  kind,  what  amount  a 
tenant  of  the  whole  hereditaments  would  g^ive, 
upon  a  fair  division  of  the  entire  rent, 
for  so  much  of  the  rateable  property  as  is  situate 
in  the  particular  parish :  and  in  the  endeavour  to 
arrive  at  this  amount  we  have,  conformably  with 
the  now  well-established  rule,  been  guided,  aa  &r 
as  the  facts  and  circumstances  of  the  case  admit, 
by  what  is  called  the  parochial  principle  in  contra- 
distinction to  the  mileage  principle.  This  amount 
— the  rent  which  the  propertv  would  command — 
or,  in  other  words,  the  beneficial  value  of  the  occu- 
pation, must  necessarily  therefore  be  based  upon 
the  receipts  and  expenses  connected  with  the 
entire  unaertaking ;  so  that,  accepting  the  annual 
gross  receipts  as  the  basis  of  the  estimate  of  the 
rent,  the  net  receipts  in  each  parish  would  afiford 
the  best  criterion  of  rateable  value  in  each  parish. 
We  have  pi*oceeded  upon  this  principle;  and  it 
being  agreed  that  the  annual  gross  traffic  receipts 
earned  over  the  entire  system  are  to  be  taken  from 
the  companies'  accounts  at  109,0062.,  the  first 
(question  that  arises  is  as  to  the  mode  of  apportion- 
ing this  sum,  so  as  to  give  to  ea^ih  parish,  as  near 
as  may  be,  its  proper  share  thereof. 

Separate  accounts  having  been  kept  of  the 
earnings  derived  from  each  service-route,— where- 
ever  a  service-route  is  from  end  to  end  entirely 
in  one  parish  only  (as  in  the  case  of  the  West- 
minster and  Brixton  route,  the  whole  of  which  is 
in  the  respondents*  parish),  the  entire  amount  of 
such  earnings  is  of  course  to  be  credited  to  the 
rateable  property  in  such  one  parish,  no  question 
of  division  arismg  in  such  case.  But  it  appeaiv 
that  the  cars  take  up  and  put  down  passengers  at 
every  part  of  the  tram-lines,  and  it  has  been   the 

{)ractice  to  collect  and  bring  into  the  account  re- 
atin^  to  each  route,  the  fares  thus  earned  upon 
it,  without  distinctive  reference  to  the  particular 
parts  of  it,  from  or  to  which  the  passengers  were 
carried.  Thus,  where  the  tram-rails  of  a  route 
are  laid  in  an  unbroken  line  along  the  roads  in 
several  parishes  (as  on  the  route  from.  Blackfriars 
to  Brixton,  which  runs  in  three  parishes, — and  the 
Westminster  and  New-cross  route,  which  runs  in 
five  parishes),  we  are  without  any  data  from  which 
to  find,  with  approximate  accuracy,  how  much  of 
the  aggregate  receipts  of  the  company  derived  from 
such  route  had  been  actually  earned  in  any  one  of 
such  parishes.  In  these  cases  a  strict  acCherence 
to  the  parochial  principle  is  impossible,  and  we 
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think  the  fairest  practicable  mode  of  apportion- 
ment is  fonnd  by  dividing  the  receipts  from  each 
distinct  service  route  in  proportion  to  the  lineal 
mileage  of  such  ronte  in  each  parish  respectively. 
But  here  another  important  point  for  observation 
arises.  Upon  certain  portions  of  the  system,  where 
several  distinct  routes  converge,  the  same  tram- 
rails  are  used  for  a  certain  distance  in  the  working 
of  e€ieh  of  such  several  routes.  For  example,  it 
appears  that  between  Westminster-bridge  and 
Hercules-buildings,  to  and  from  those  points,  the 
same  tram -rails  serve  for  the  cars  running 
between  Westminster-bridge  and  Clapham, — Yt  est- 
minster-bridge  and  Brixton,  —  Westminster- 
bridge  and  Oamberwell,  —  and  Westminster- 
bridge  and  New-cross,  that  is  to  say,  for 
four  distinct  service  routes.  It  will  be  observed, 
therefore,  that  the  rule  of  distributive  proportion 
in  respect  of  earnings  which  we  have  adopted  will 
operate  to  ^ve  an  inter-parochial  division,  lioC  in 
the  proportion  that  the  lineal  tram-mileage  in  the 
parish  bears  to  the  lineal  tram-mileage  of  tne  whoh 
system,  but  in  proportion  to  the  mileage  on  eev^h 
distinct  service  rotUe,  measured  separately  from 
end  to  end.  Each  parish  will  thus  derive  its  pro- 
portionate benefit  from  the  earnings  on  each  of 
the  several  routes,  if  more  than  one,  running  in  or 
along  it.  Proceeding  upon  this  principle  of  divi- 
sion, the  several  sums  to  be  allocated  for  gross 
receipts  to  the  respondents'  parish  amount  to 
£39,256.  On  behalf  of  the  appellants,  however, 
an  argument  was  pressed,  and  after  being  aban- 
doned, was  again  urged  upon  us,  which  must  be 
here  disposed  of.  It  may  be  briefly  put  as  follows  : 
That  inasmuch  as  the  parishes  of  Clapham  and 
Greenwich  are  less  populous  than  the  districts  in 
which  the  tramways  are  situate  in  Lambeth,  we 
should  subtract  certain  sums  devolving  to  the 
former  parishes  according  to  the  mode  of  appor- 
tionment above  stated,  and  add  them  to  those 
appropriated  to  Lambeth,  with  a  view  to  adjust 
the  differences  in  local  traffic  arising  from  this 
ineqnalitv  of  population,  and  thus  carry  out  the 
parochial  principle  with  greater  exactitude.  But 
the  two  sums  introduced  into  the  account  by 
the  appellants  for  this  purpose  are  purely  specu- 
lative, and  we  cannot  assume  that  the  parishes 
affected  by  this  attempt  to  balance  un- 
known quantities,  and  equalize  undefined  num- 
bers, would  admit  the  justice  of  it.  We  reject 
these  additions  to  the  gross  receipts  allocated  to 
the  respondents'  parish, — as  inconsistent  with  the 
prescription  of  any  certain  ratio  of  proportion 
DAsed  on  actual  fact, — or  with  any  mode  of  appor- 
tioning receipts  generally  applicable  to  the  entire 
system. 

Having  thus  arrived  at  the  amount  of  gross 
earnings  in  the  parish,  we  have  next  to  dispose  of 
the  subjects  in  dispute  relating  to  the  allowance 
and  apportionment  of  the  expenses.  We  will  first 
deal  with  the  mode  of  apportionment.  With 
regard  to  the  "  general  expenses  "  incurred  in  the 
management  of  the  undertaking,  the  evidence  has 
satisfied  us  that  the  fairest  apportionment  is  ob- 
tained by  dividing  them  in  the  manner  proposed 
by  the  appellants  ; — that  is  to  say,  proportionately 
to  the  aggregate  number  of  Gar  Miles  run  over  in 
each  parish  upon  each  of  the  several  distinct 
service  routes  therein.  Thus  the  expenses  al- 
lowed to  each  parish  will  have  the  same  ratio 
to  those  over  the  entire  system  as  the  car 
miks  run  in  the  parish  bear  to  the  car  miles 


run  over  the  entire  system.  From  this  rule  of 
apportionment,  however,  the  horse  expenses  must 
be  excepted,  the  expenditure  for  horses  admit- 
ting of  a  more  exact  allocation,  separate  accounts 
thereof  having  been  kept  in  respect  of  each  route. 
The  same  rule,  therefore,  must  prevail  for 
dividing  the  horse  expenses  as  for  apportioning  the 
receipts  derived  from  each  distinct  route,  where 
the  route  extends  into  more  than  one  parish.  In 
dealing  with  this  branch  of  the  case,  we  have  not 
failed  to.iiotice  that  the  respondents  base  their 
estimate  of  the  rateable  value  upon  tho  proposi- 
tion that  the  working  expenses  bear  an  equal 
proportion  to  the  receipts  over  the  entire  uys tern — 
m  a  word,  that  every  pound  is  earned  at  the  same 
cost ;  and  it  may  be  useful  to  state,  in  viow  of  the 
other  appeals  pending,  that  this  mode  of  dealing 
with  the  working  expenses  appears  to  us  to  be  not 
only  contrary  to  the  manifest  reouirements  of  the 
facts,  but  opposed  to  the  parochial  principle.  With 
regard  to  horse  expenses  more  particularly,  the 
account  furnished  by  the  appellauiB,  clearly  shows 
that  they  bear  no  such  uniform  proportion  to  the 
traffic  receipts.  Upon  the  Westminster  and  Clap- 
ham route,  for  example,  it  appears  that  the  ex- 
penses for  horsing  the  cars  are  materially  less,  in 
proportion  to  the  earnings,  than  on  other  routes, 
which  extend  into  several  parishes.  There  would 
also  result  from  the  adoption  of  this  method, 
as  it  seems  to  us,  the  further  injustice  of  throwing 
a  disproportionate  charge  for  expenses  on  those 
portions  of  the  system  to  which  we  have  specially 
adverted  as  being  used  in  common  for  several 
distinct  service  routes. 

Passing  on  to  the  various  items  included  in  the 
appellants'  estimate  under  the  head  of  **  General 
iixpenses,"  the  reasonableness  of  which  is  disputed 
by  the  respondents,  we  consider  that  certain  de- 
ductions ought  to  be  made  from  the  respective 
amounts  cliumed  by  the  appellants  for  "  Directors' 
Fees,"  "  Law  Expenses,"  and  "  Depreciation  of 
Equipment;"  and  it  should  be  understood  that 
we  have  dealt  with  the  claim  for  compensation 
moneys    in    our    estimate    of   the    proper    per- 
centage to  cover  Bisks  and  Casualties.    The  sum 
total  of  these  disallowances   is  2737^.,  by  which 
amount  the  sum  claimed  in  the  appellauts'  sche- 
dule for  "general  expenses,"  must  be  reduced.    The 
proportionate  reduction  for  the  present  purpose 
is   lOSbl.      We  adopt  as   reasonable   the  appel- 
lants' estimate  of  the  fund  requisite  for  Horse 
Benewals,  taking  the  life  of  a   tramway  horse 
at  four   years ;    but    with    respect   to   the  Car 
Benewals,  we  find  the  life  of  a  tramway  car  to 
be  fourteen  years  instead  of  seven.    Taking  the 
Car  Stock  as  of  the  value  alleged,  and  doubling 
the  life,  a  deduction  of  17102.,  is  required  from 
the  sum  claimed  by  the  appellants  for  an  annual 
sinking  fund  for  Car  Benewals.    The  cost  of  Horse 
and  Car  Benewals  in  the  respondents'  parish  must, 
therefore  be    stated  at  10932.  instead  of    17392. 
We  have  estimated  the  gross  rateable  value  of  the 
several  stations,  car  sheds  and  stables,  at  24842., 
and  are  of  opinion  that  instead  of  dividing  this 
sum  in  proportion  to  the  gross  receipts  over  the 
entire  system,  as  proposed  by  the  appellants,  the 
same  rule  should  govern  its  distribution,  as  we  have 
applied  to  the  other  general  expenses.    The  con- 
tribution from  Lambeth  towards  these  expenses 
will  thus  be  found  to  amount  to  9392.  We  estimate 
the  tenants'  capital  at  43,0002.,  of  which  the  share 
devolving  to  the  respondent  parish,  by  the  same 
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rule  of  apportionment,  is  16,2631,  For  Trade 
Profits  and  Bisks  and  GasualtieSi  we  think  that  no 
more  than  twelve  and  a  half  per  cent,  shonld  be 
allowed  in  addition  to  five  per  cent,  interest  on  the 
capital  sum.  Calculated  at  these  rates,  the  total 
allowance  under  this  head  is  2845L 

Havine  made  these  several  reductions  in  the 
appellant^s  estimates  of  the  *^  working  expenses," 
**  rateable  value  of  stations,"  and  '*  occupiers' 
share,"  we  arrive  at  a  gross  rental  of  4539Z., 
less  the  usual  tenant's  rates  and  taxes.  Lastly, 
there  remain  to  be  determined  the  probable 
annual  average  cost  of  the  repairs,  and  tne  other 
expenses  necessary  to  maintain  the  heredita- 
ment in  a  state  to  command  that  value.  After  a 
careful  consideration  of  the  very  conflicting  evi- 
dence given  upon  this  important  part  of  the  case, 
we  have  come  to  the  conclusion  that  3502.  per 
mile  will  be  a  proper  and  sufficient  allowance  to 
meet  the  annual  cost  for  the  repairs  and  renewal 
of  the  tramway,  including  therein,  as  necessary 
to  its  maintenance  and  efficiency,  the  expense  of 
repairing  the  midways.  The  amount  to  be  credited 
for  these  purposes  in  respect  of  the  mileage  in 
the  respondents'  parish  should  therefore  be  23182. 
instead  of  3312Z.  Having  further  deducted  3982. 
for  rates  and  taxes,  computed  at  40.  4^c2.  in  the 
pound,  we  have  at  last  tefore  us  all  the  calcula- 
tions necessary  for  the  eduction  of  the  rateable 
value, — which  we  find  to  be  1823Z. 

We  have  only  now  to  direct  that  the  assessment 
upon  the  appellants  in  the  supplemental  valua- 
tion list  of  the  respondents'  parish  be  amended 
by  altering  the  gross  estimated  rental  from  62901. 
to  4141Z.,  and  the  net  rateable  value  from  58902. 
to  18232. 

As  to  the  costs  of  the  appeal  we  make  no  order. 
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June  22  and  23, 1874. 
The  Boston  Election  Petition  ;  Malcolm  (pet.) 

V,  Ingram  and  Pabrt  (resps.). 
Parliamentary  election — Scrutiny  under  sect.  25  of 
the  Ballot  Act — What  must  he  proved  to  entitle  a 
petitioner  to  strike  off  a  vote  from  the  poU  of  a 
candidate  adjudged  to  he  guilty  of  orihery — 
Evidence  of  corrupt  motive  in  the  recipient  of  a 
bribe. 

The  26th  section  of  the  BaUot  Act  enacts:  ''Where 
a  candidate  on  the  trial  of  an  election  petition 
claiming  the  seat  for  anv  person,  is  proved  to 
have  been  guilty  fey  himself,  or  by  any  person  on 
his  behalf,  of  bribery,  treating,  or  undue  vnfiuence 
in  respect  of  any  person  who  voted  at  such  election, 
there  shall,  on  a  scrutiny,  be  struck  off  from  the 
number  of  votes  appearing  to  have  been  given  to 
(tuch  candidate,  one  vote  for  every  person  who 
voted  at  such  election,  and  is  proved  to  have  been 
80  bribed,  treaied,  or  unduly  vnjkienced," 

Under  this  section  the  proceedings  on  a  scrutiny 
remain  just  the  same  as  before  under  the  earlier 
Ads,  except  thai  no  inquiry  can  be  made  as  to  how 
ilie  voter  voted.  It  is  stUl  necessary  to  prove  the 
candidate  guilty  of  bribing,  to  give  evidence  of  the 
corrupt  receiving  of  the  bribe  by  the  voter,  and  to 
prove  the  fact  of  voting.  This  done  the  judae 
may  strike  qff  a  number  qf  votes  equal  to  me 


number  of  bribed  voters  (per  Lord  Coleridge,  CJ' 
a/nd  Brett,  J,,  Grone,  J,  auhita/nte), 
Mr,  P.,  the  accepted  candidate  of  a  party  in  a 
borough,  distributed  gifts  of  coal  to  o77  persons 
in  the  borough,  shortly  before  a  dissolution  of 
Parliament,   Each  recipient  had,  as  the  authority 
to  receive  the  coal,  a  card  sent  to  him,  on  whuM 
was  printed,  "  With  Mr,  P.*»  compliments,"  and 
whick  was  signed  by  Mr,  F.'s  political  a>gent ;  and 
the  coals  were  distributed  by  persons  who  after* 
wards  canvassed  for  Mr,  P. 
Held,  per  Lord  Coleridge,  CJ.  and  Grove,  J.,  Brett, 
J,  dvl)itante,  thai  this  was  sufficient  evidence,  it 
not  being  rebutted,  of  a  corrupt  receiving  en  the 
the  part  of  the  electors  to  bnng  them  within  the 
2bth  section  of  the  BaUot  Act,  as  hawing  been  "  so 
bmbedJ' 
Semble,  per  Lord  Coleridge,   CJ,  and  Brett,  /., 
that  the  words  "so  bHbed"  in  sect,  24  of  the 
Ballot  Act  refer  only  to  the  two  nu)des  in  which  a 
candidate  may  be  guilty  of  bribery,  mentioned 
in  the  earlier  part  of  the  section,  and  do  not  mean 
thai  it  is  only  necessary  on  a  scrutiny  to  prove 
the  act  of  the  briber. 
This  was  a  case  stated  for  the  decision  ot  the 
Court  of  Common  Pleas  by  Mr.  Justice  Grove, 
upon  a  c^uestion  arising  upon  the  trial  of  a  petition 
before  him  against  the  return  of  William  James 
Ing^m   and    Thomas    Parry,    as   members   for 
Boston,  at  the  last  Parliamentary   election  for 
that  boTOUffh. 

At  the  election  Mr.  Ingram  and  Mr.  Parry  had 
been  returned  at  the  h^A  of  the  poll,  and  Mr. 
Malcolm  stood  next  below  Mr.  Parry.  The  learned 
judge  found  that  Mr.  Parry  had  been,  through  his 
agents,  guilty  of  briberv,  and  unseated  him ;  and 
the  question  was,  whether  Mr.  Malcolm  was  to  be 
seated  in  his  place  without  it  being  necessary  to 
hold  a  new  election.  This  depended  upon  two  con- 
siderations :  first,  does  the  true  construction  of  the 
35th  section  of  the  Ballot  Act  require  that  evidence 
be  given  of  the  corrupt  receiving  as  well  as  of  the 
corrupt  ofiering  or  giving  of  a  bribe,  before  striking 
off  a  vote  from  the  respondent's  poll  for  every 
voter  proved  to  have  received  that  which  the  judge 
decided  to  be  a  corrupt  gifb  P  and  secondly,  if  so, 
was  there  evidence  here  of  such  corrupt  receiving  ? 
The  facts  were  shortly  these:  Mr.  Parry,  who 
had  a  few  weeks  before  been  accepted  as  the 
Liberal  candidate  for  the  borough,  ^ave  orders 
about  Christmas  time  for  the  distribution  of  a 
quantity  of  coal  to  the  poor,  and  his  agent  who 
carried  the  orders  into  execution  distributed  the 
ooal  to,  among  others,  a  large  number  of  votera 
many  of  whom  were  noc  fit  objects  of  charitv. 
The  coals  were  distributed  by  means  of  cards 
which  had  on  the  back  printed  the  words,  "  With 
Mr.  Parry's  compliments,"  and  which  were  signed 
by  a  man  who  was  Mr.  Parry's  political  agent. 
The  persons  distributing  these  orders  for  coal 
afterwards  canvassed  on  Mr.  Parry's  behalf. 

The  dissolution  of  Parliament  occurred  in 
January,  and  at  the  ensuing;  election,  on  3rd  Feb., 
Mr.  Parry  was  returned  but  was  petitioned 
agwnst.  It  was  proved  on  the  trial  that  877 
persons  had  received  coals,  and  the  petitioner  con- 
tended upon  the  scrutiny  that  he  had  a  right  to 
strike  off  under  sect.  25  of  the  Ballot  Act  877  votes 
without  further  inquiry,  they  being  votes  of  voters 
"  so  bribed  "  within  the  section. 

The  respondent  contended  that  the  section  re> 
quired  proof  of  the  receipt  by  the  voters  of  the 
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coal  with  a  corrQi>t  motive,  and  that  no  evidence 
of  that  had  been  siven. 

Some  of  the  voters  were  represented  by  counsel 
at  the  trial,  but  after  discussion  it  was  agreed 
that  they  should  not  be  called  to  deny  a  corrupt 
receiving  in  individual  cases,  but  that  the  question 
as  to  all  should  be  left  to  the  court,  to  determine 
whether  upon  the  facts  proved  by  the  petitioner 
there  was  any  evidence  of  a  corrupt  receiving  by 
the  voters,  so  as  to  entitle  the  petitioner  to  strike 
off  a  sufficient  number  of  votes  to  reduce  Mr. 
Parry's  majority. 

Oijfard,  Q.C.  (Thesiger,  Q.C.,  and  Cave  with 
him),  for  the  petitioner. 

O'MaUey,  Q.G.  (Ohandoa  Leigh,  and  Le  Mar* 
chant  with  him),  for  some  of  the  voters. 

J,  O.  Griffits  watched  the  case  on  behalf  of  Mr. 
Ingram,  one  of  the  respondents. 

Gifard,  Q.O.,  stated  that  O'Malley,  Q.C.,  was 
anxious  to  appear  for  some  of  the  voters,  and  that 
the  petitioner  did  not  raise  any  objection  to  his 
doing  so. 

Bkett,  J. — The  electors  may  petition  if  they 
choose,  but  if  they  have  not  done  bo,  how  can 
they  appear,  as  they  are  not  parties  ? 

Lord  Coleridge,  C.J. — Perhaps  it  will  be  best 
to  let  Mr.  Giftard  begin  his  argument,  and  then 
Mr.  O'Malley  must  satisfy  us  when  it  comes  to  the 
time  that  he  ought  to  be  heard,  before  we  do  hear 
him. 

Gijfnrd^  Q.C. — ^The  whole  question  here  arises 
under  sect.  25  of  the  Ballot  Act,  and  that  section 
has  to  be  construed  by  looking  at  ss.  2  and  3  of  the 
Corrupt  Practices  Act  1854.  Bribery  is  defined 
in  those  sections ;  the  one  having  reference  to  the 
person  bribing,  the  other  to  the  persons  bribed, 
and  so  as  to  treating  in  ss.  4  and  5.  But  there  is  a 
distinction  between  cases  of  bribery  and  those 
of  undue  influence,  for  in  the  latter  the  penalty 
attaches  upon  proof  of  guilt  in  the  person 
influencing  alone.  At  common  law  also  the  oribed 
vote,  that  is,  the  vote  given  corruptly  after  the 
corrupt  reception  of  a  bribe  would  go  off  upon 
a  scrutiny,  and  we  have  now  to  deal  witn  a 
section  in  an  Act  which  was  intended  to 
make  some  change  in  the  law,  and  introduce 
greater  stringency  in  dealing  with  corrupt 
practices.  Sect.  25  of  the  Ballot  Act  then, 
it  is  contended,  adds  something  to  the 
previous  mode  of  dealing  with  electoral  corrup- 
tion, and  gives  a  power  of  striking  off  a  vote  for 
the  misconduct  of  the  candidate  or  his  agent,  quite 
irrespective  of  the  moral  guilt  of  the  person 
voting.  It  is  submitted  that  the  section  refers 
only  to  persons  bribing.  [Brett,  J. — Is  your 
argument  that  a  candidate  may  have  bribed  flflby 
persons,  and  yet  that  they  are  not  guilty  of  being 
oribed  P  If  so,  are  their  votes  to  be  struck  off  Pj 
Tes,  I  say  that  the  words  "  so  bribed  "  have  refer- 
ence only  to  the  act  of  the  briber,  and  mean  a 
bribe  administered  by  the  candidate.  The  fact 
that  the  voters  have  received  the  coals,  and  the 
facXt  that  the  coals  were  given  corruptly,  together 
bring  the  persons  "  so  bribed "  within  the  25th 
section  of  the  Act.  We  cannot  ask  definitely 
whether  they  received  the  gifts  corruptly ;  indeed, 
aa  Martin,  B.,  said  in  the  Westminster  petition,  it 
would  be  quite  useless  to  ask  such  a  question  of 
the  voters  themselves.  [Brett,  J. — There  might 
be  a  great  difference  between  a  gift  of  coals  and 
one  of  money.  In  the  one  instance  no  one  could 
help  drawing  the  universal  inference.    But  this 


case  I  understand  to  be  stated  on  the  assumption 
that  the  judge  could  not  draw  the  inference  as  t.o 
all.  Grove,  J. — Yes,  that  is  so ;  I  did  not.  Lord 
Coleridge,  C.J. — May  it  not  be  that  the  onus  is 
upon  those  as  to  whom  no  inference  is  drawn,  to 
show  that  they  were  not  influenced  corruptly,  the 
petitioner  having  shown  that  the  briber  was  cor- 
rupt?] I  contend  that  the  facts  proved  render 
disproof  impossible  as  well  as  inadmissible. 
[Grove,  J. — The  question  of  onus  was  argued 
before  me  at  the  trial.  Ultimately  the  question 
left  was  this :  Was  there  a  case  on  which  I  was 
bound  to  find  that  the  voters  were  corruptly  in- 
fluenced P]  Assuming,  for  the  purpose  of  arguing 
the  second  point,  that  the  construction  of  the  sec- 
tion is  against  me,  I  will  consider  the  evidence 
that  was  adduced  of  the  persons  being  bribed  in 
the  sense  required.  The  facts  speak  for  them- 
selves ;  the  coals  were  distributed  by  tho  election 
agent  with  the  compliments  of  the  candidate,  and 
the  recipients  were  canvassed  by  the  same  persons 
who  took  part  in  the  distribution.  [Brett,  J. — 
What  will  you  say  in  respect  of  those  who  did  not 
know  that  Dyer  was  an  election  agent,  or  that  Mr. 
Parry  was  a  candidate,  and  who  received  the  coal 
in  very  small  quantities  as  a  charity  ?  J  I  say  that 
even  that  would  be  some  evidence  a^^inst  them, 
because  of  the  card.  But,  generall/,  I  say  that 
the  facts  are  'pHmd  facie  proof  of  knowledge  in 
the  voters,  and  are  such  as  call  on  them  for  an 
explanation.  They  were  not,  however,  called  to 
explain,  and  did  not  explain ;  there)  ore,  it  is  abso- 
lute proof. 

O'Malley,  Q.C.,asto  the  right  to  oe  heard.— The 
court  is  sitting  under  the  Act  oL  1868,  and  by 
virtue  of  sect.  11,  sub-sect.  13,  its  powers  and 
duties  exist.  It  is  not  trying  an  issue  between 
the  parties,  but  it  has  to  decide  whether  any  or 
what  person  has  been  duly  elected.  The  respon- 
dent has  at  this  stage  no  further  interest ;  but  a 
scrutiny  proceeds  on  the  express  assumption  that 
the  voter  is  an  interested  party.  Although  it  is 
urged  that  the  voters,  by  not  being  called,  have 
admitted  the  charge  against  themselves,  yet, 
this  cannot  be  such  an  admission  as  to  prevent 
the  court  from  hearing  them  upon  their  rights 
under  the  statute.  [Brett,  J. — Has  a  voter  on  a 
scrutiny  before  an  election  committee  ever  been 
allowed  to  appear  by  counsel  P]  There  is  no  case ; 
but  by  the  old  Acts,  now  repealed,  a  voter  might 
be  made  a  respondent ;  and  this  and  such  like 
provisions  were  to  protect  the  voters  from  being 
thrown  over  by  members  or  candidates.  Then  in 
the  1868  Act  all  these  securities  are  given  to  the 
persons  impugning  the  decision  of  the  majority. 
There  is,  however,  no  provision  for  voters  coming 
in  after  the  trial  is  begun.  It  is  a  casus  omissus; 
but  it  is  not  prohibited  by  the  Act.  [Brett,  J. — 
Are  you  a  party  to  the  petition,  or  do  you  claim 
to  be  heard  without  being  a  party  ?]  I  take  both 
grounds.  (He  then  referred  to  the  Svesham  case 
(Falo.  &  Fitz.  629),  and  the  Yorkshire  case,  in  the 
first  volume  of  the  printed  judgments,  before 
Martin,  B.)  [Lord  Coleridge,  C.J. — We  are 
hearing  a  special  case.  The  voters  might  have 
been  heard  below,  but  not  having  then  inter- 
vened, can  they  now  appear  P  However,  we  think 
that,  as  a  matter  of  convenience,  and  as  Mr. 
Giffard  does  not  object,  we  will  listen  to  Mr. 
O'Malley,  it  being  expressly  understood  that  we 
do  not  admit  his  claim  to  be  heard  as  of  right.] 
There  are  two  grounds  on  which  the  petitioner 
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reliee,  one  on  the  positive  language  of  the  25th 
section:  and  the  second  on  the  determination 
whether  there  is  not  primd  facie  evidence,  which 
if  not  met  ought  to  lead  the  jndge  to  the  conclu- 
sion that  these  men  were  ffuilty  ot  bribery.  [Lord 
CoLEHiDCrB,  O.J. — You  had  better  address  yourself 
to  the  second.]  This  has  to  be  discussed  just  as 
if  these  persons  were  on  their  trial  for  bribery. 
Assuming  that  sect.  25  means  corruption  on  the 
part  of  the  voter,  then  I  say  that  the  evidence 
which  would  not  be  sufficient  to  leave  to  a  jury  as 
to  his  guilt,  could  not  entitle  tiie  judge  to  find  him 
guilty.  [Lord  Oolekidge,  C.J. — In  a  criminal 
case  they  cannot  be  heard,  and  in  this  they  can — 
there  is  a  difference.]  Here  there  was  no  evidence 
how  any  of  the  persons  voted.  There  was  no 
evidence  that  they  even  knew  that  Mr.  Parry  was 
a  candidate.  Surely  an  act,  the  quality  of  which 
depends  on  the  motive  of  the  giver  and  the  motive 
'  of  the  receiver,  is  not  to  be  assumed  to  be  com- 

?lete  without  any  evidence  of  one  branch  of  it. 
'his  is  like  throwing  upon  a  man  the  onus  of 
proving  his  innocence,  merely  because  it  is  said 
that  he  is  guilty.  I  draw  a  distinction  between 
cases  which  necessarily  imply  guilt  on  the  part  of 
the  receiver,  unless  explain^  and  this  case. 
Here  there  may  be  innocence  on  the  part  of  the 
receiver  though  the  giver  may  be  guilty.  The 
simple  fact  of  giving  would  not  have  satisfied  the 
judge  of  guilt  in  the  giver,  and  yet  it  is  sought 
to  maintain  that  a  single  act  of  receiving  makes 
the  receiver  guilty.  The  statute  is  a  penal 
one,  because,  by  sect.  11,  sub-sect.  14,  the  names 
of  the  persons  bribed  are  to  be  sch«iuled  by  the 
judge.  The  Act  must,  therefore,  be  construed 
strictly,  and  nothing  is  to  be  assumed  against 
the  alleged  violators  of  it,  and  no  admission  of 
guilt  is  to  be  implied. 

He  was  then  stopped  on  the  other  question 
as  to  the  construction  of  tJie  statute. 
^  June  23. — The  following   judgments  were  de- 
livered : — 

Lord  CoLEREDGB,  C.J.— We  shall  not  call  on 
Mr.  O'Malley  upon  the  first  point,  because  we  agree 
in  that  construction  of  the  section  for  which  he 
would  contend;  and  we  will  not  trouble  Mr. 
Giffard  for  a  reply,  because  we  are  with  him  upon 
the  question  of  fact — the  only  one  on  which  Mr. 
O'Malley  has  been  heard.  The  questions  are 
raised  for  the  consideration  of  the  court  in  this 
manner :  A  gentleman  of  the  name  of  Parry  in 
Dec.  1873  declared  himself  a  candidate  for  the 
borough  of  Boston  at  the  next  election.  At  the  end 
of  December  he  determined  to  give  away  coals  to 
the  poor ;  and  he  wrote  a  letter  to  an  alderman 
named  Wright,  which  it  is  not  material  for  me  to 
read  at  length,  telling  him  to  arrange  for  ttie  dis- 
tribution of  the  coals.  The  cools  were  distributed 
by  means  of  tickets  ordered  by  Mr.  Wright  and 
with  Dyer's  name  upon  them,  and  were  distri- 
buted by,  amongst  others,  persons  who  afterwards 
canvassed  the  electors  on  behalf  of  Mr.  Parry. 
The  mode  of  distribution  was,  that  persons  were 
asked  if  they  would  accept  coals  from  Mr.  Parry, 
and,  if  so,  their  names  were  put  down  in  a  book. 
Then  all  such  persons  had  tickets  sent  to  them, 
which  between  the  14th  Jan.  and  the  dissolution 
of  Parliament  were  in  the  following  form  z 
"  Please  to  deliver  to  (name  of  the  donee)  ten 
stones  of  coal  for  Thomas  Parry,  Esq.,  Sleaford 
(delivered  free),  B.  B.  Dyer ;  "  and  on  the  back 
were  the  words,  '•  With  Mr.  Parry's  compliments." 


The  tickets  were  addressed  to  and  were  orders  on 
some  coal  merchant.  B  B:  Dver  is  the  same  man 
who  was  Mr.  Parry's  political  agent,  but  the 
latter  did  not  know  that  the  caras  were  issued 
with  his  signature.  Many  of  the  people  receiving 
the  coals  were  not  objects  of  charity,  but  were 
small  shopkeepers  and  persons  in  the  occupation 
of  premises  exceeding  lOZ.  in  annual  value.  Mr. 
Parry,  however,  knew  nothing  of  the  mode  of  dis- 
tribution ;  but  Dyer  intended  to  influence  the  votes, 
and  several  persons  engaged  in  the  distribution 
afterwards  canvassed  on  Mr.  Parry's  behalf.    The 

Suestion  under  these  circumstances  for  us  was, 
^d  the  facts  bring  the  matter  within  the  words  of 
the  25th  section  of  the  Ballot  Act  P     No  farther 
evidence  was  given  at  all,  beyond  the  extent  of  the 
distribution ;  877  perdons  were  proved  to  have  re- 
ceived coal ;    and  we    have  thus  all    that   was 
proved  before  my    brother   Grove.      He   found 
as  a  fact  that  so  far  as  Mr.  Parry    was    con- 
cerned, he  was,    by  the    hands    of  his    agents, 
guilty    of    bribery,    and     so    disqualified    from 
being  returned ;  and  the  questions  which  arise  for 
us  are,  whether  without  more  proof  all  these  per- 
sons can  be  held  to  have  been  bribed  upon  the  tme 
construction  of  the  Ballot  Act  P  or,  apart  from  the 
Ballot  Act,  and  assuming  that  it  requires  not  only 
an  act  of  bribery  on  the  part  of  the  person  bribing, 
but  also  some  corrupt  act  on  the  part  of  tho  person 
receiving  the  bribe,  whether  there  was  sufficient 
evidence,  whether  enough  appears  to  justify  the 
judg[e  in  finding  that  tnere  was  here  a  corrupt 
receiving  by  the  persons  proved  to  have  received 
the  coals.    I  will  take  the  second  question,  first, 
as  there  is  not  an  absolute  unanimity,  though  I 
cannot  call  it  a  disagreement  in  the  court  as  to 
the  other  point.    The  facts  are,  that  877  persons 
received  coals,  that  Parliament  was  in  its  fifth  or 
sixth  year  of  existence,  was  at  any  rate  an  old 
Parliament,  and  a  dissolution  was  in  the  course  of 
things  to  be  looked  for,  not  immediately  perhaps, 
but  during  tho  coming  session.    Mr.  f^arry  had 
declared  himself  to  be,  and  had  been  accepted  as  a 
candidate  by  the  Liberal  party,  and  very  soon  after 
this  the  distribution  of  coal  takes  place.     It  was 
done  by  his  political  agent.     Those  who  went 
round  to  ask  if  the  coal  tickets  would  be  received 
were  the  same  men  who  at  some  time  or  another 
about  that  period  canvassed  the  electors  for  Mr. 
Parry.    The  borou'gh  had  2500  electors,  and  877  of 
them  received  coal.    Now  it  appears  to  me  that 
this  is,  I  might  say  abundant  evidence,  but  it  is 
enough  to  say  that  it  is  evidence  that  assnming 
a  corrupt   receiving   be  necessary  to    be  made 
out    as   well    as  a    corrupt    giving,    there  was 
here  a  corrupt  receiving.     Then,  if  these  facts 
were  evidence,   it    was    agreed   that    the   court 
should  judge  of  them;  and  it  was  at  the  time 
pointed  out  to  the  counsel  for  the  voters,  that 
although  the  evidence  might  not  be  conclusive,  yet 
the  court  might  say  that  it  was  evidence  calling  on 
the  voters  for  a  reply ;  and  if  it  were  so,  then  that 
by  not  calling  the  voters  it  would  be  taken  as  a 
fact  that  they  were  not  called  to  rebut  the  evidence, 
and  so  the  decision  might  be  a^nst  them.    It 
was,  therefore,  fully  understood  in  what  way  the 
matter  was  left  for  the  court.    And  so,  without 
saying  that  it  was  conclusive,  I  say  that  there  was 
evidence  calling  on  the  persons  interested  in  the 
maintenance  of  their  votes  to  come  forward  and 
defend  them;  and  that  as  there  was  in  fact  no 
appearance  of  any  such  voters,  my  brother  Grove 
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was  justified  in  going  through  the  list,  and  in  strik- 
msF  off  of  the  names  of  those  who  had  received  coal 
a  sufficient  number  to  reduce  the  majority  of  Mr. 
Parry.     But  then  another  matter  was  raised  in- 
volvmg  a  question  of  the  true  construction  of  the 
Ballot  Act ;  and  it  was  said  that  it  would  render  the 
consideration  of  the  character  of  the  recipients  of 
what  the  judge  has  found  to  be  a  gift  in  the  nature 
ofa  bribe  immaterial.    But  I  am  of  opinion  that 
the  true  construction  of  the  Act  does  not  produce 
this  resalt.    It  must  be  remembered  that  at  the 
time  of  the  passing  of  the  Act  we  are  dealing  with 
a  state  of  law  which  makes  the  act  of  bribery  by  the 
briber  one  thing  and  the  corrupt  receiving  by  the 
person  bribed  another,  which  constitutes  two  dif- 
lerent  offences.  The  words  are,  **  Where  a  candidate 
on  the  trial  of  an  election  petition  claiming  the  seat 
for  any  person,  is  proved  to  have  been  guilty  by 
himself  or  by  any  person  on  his  behalf  of  bribery, 
treating,  or  undue  influence,  in  respect  of  any  per- 
son who  voted  at  such  election  ....  there 
shall  on  a  scrutiny  be  struck  off  from  the  number 
of  votes  appearing  to  have  been  given  to  such  can- 
didate one  vote  for  every  person  who  voted  at  such 
election  and  is  proved  to  have  been  so  bribed, 
treated,  or  unduly  influenced."    Now,  my  opinion 
is  that  the  expression  "  so  bribed "  in  the  latter 
part  of  the  section  means  bribed  by  the  candidate 
or  by  some  person  on  his  behalf,  and  that  there- 
fore, before  you  can  strike  off  a  vote  from  the  can- 
didate's poll,  you  must  show  that  there  has  been 
a  corrupt  receiving  on  the  part  of  the  voter.     It  is 
said  (tnat  is,  it  has  been  suggested  in  ar^nment) 
that  this  construction  will  very  materially  diminish 
the  protection  of  this  section  of  the  Ballot  Act, 
and  that  the  voter  will,  contrary  to  the  spirit  of 
the  Act,  be  exposed  to  inquiry  as  to  his  exercise  of 
the  franchise.     But  I  think  not.     All  we  hold 
necessary  to  be  proved  is,  an  act  of  bribery  on  the 
part  of  the  person  offering  or  giving  the  bribe, 
and  then  that  there  should  be  some  evidence  of 
corrupt  receiving  by  the  voter.     That  being  done, 
then  without  opening  the  register  oi   inquiring 
iurther  as  to  which  way  the  vote  was  given,  ascer- 
tain the  fact  of  voting,  and  immediately  a  vote 
goes  off  from  the  poll  of  the  person  proved  to 
nave  been  guilty  of  bribery.    The  effect  of  the 
section  is  still  very  ample.      Secrecy  i»  preserved, 
and  yet  the  guilty  candidate  loses  a  vote.    It  may, 
isl  course,  be  that  the  bribed  voter  did  not  vote 
for  that  candidate,  so  the  latter  may  lose  the  actual 
vote  of  the  man  he  bribed  and  also  have  another 
vote  struck  off  in  consequence  of  the  corrupt  re- 
ception of  the  bribe  by  the  voter.    We  give  by  this 
interpretation  a  construction  to  the  section,  which 
13  consistent  with  what  was  the  law  at  the  time  of 
the  passing  of  the  Act,  when  there   were   two 
offences  included  in  the  term  bribery. 

Bbxtt,  J. — What  we  must  consider  as  to  both 
the  points  now  before  us  is,  what  is  the  true  inter- 
pretation of  sect.  25  of  the  Ballot  Act.  It  seems 
that  that  section  has  altered  both  what  it  is 
necessary  to  prove,  and  also  the  mode  of 
proving  it.  Let  us  see  what  was  the  state 
of  the  law  before  the  passing  of  17  &  18  Vict. 
c;  102,  and  what  after  that  Act,  in  reference 
to  the  case  to  which  this  section  applies,  viz., 
where  the  seat  is  claimed  by  the  canaidate  who 
was  in  a  minority  on  the  poll.  The  first  question 
was,  Is  the  memner  returned  to  be  unseated  P  and 
then,  if  so,  it  was  always  necessary  to  go  into  a 
scrutiny  before  the  minority  candidate  could  be 


seated.    Upon  the  scrutinv,  before  17  &  18  Vict. 
0.  102,  in  order  to  strike  off  bribed  votes,  you  had 
to  prove  an  agreement  between  the  person  bribing 
and  the  person  bribed,  and  then  find  out  which 
way  the  latter  had  voted.    After  the  passing  of 
17  &  18  Vict.  c.  102,  it  was  no  longer  necessary 
to  prove  any  agreement.     By  that  statute  it  is 
made  an  act  of  bribery  if  a  candidate  or  his  agent 
either  offered  or  gave  anything  to  a  voter    to 
influence  his  vote ;  but  proof  of  that  did  not  prove 
that  the  voter  was  bribed,  and  was,  I  should  think, 
necessarily  no  evidence  against  the  voter.    Then, 
if  there  was  also  a  claim  of  the  seat  vacated,  and  a 
scrutiny  took  place,  you  had  to  go  on  and  inquire  if 
the  voters  had  been  bribed,  and  when  satisfied  of 
that,  see  which  way  they  had  voted,  and  strike  off 
their  votes  accordingly.    There  were,  therefore, 
three  main  objects  of  inquiry  at  the  time  of  the 
passing  of  the  Ballot  Act,  in  reference  to  a  peti- 
tion alleging  bribei'y  in  the  candidate  returned, 
and  claiming  the  seat  for  another  below  him  on 
the  poll.    First,  was  the  candidate  returned  guilty 
of  bribery  in  the  active  sense  P  Secondly,  had  the 
voters    been  guilty  of  being  bribed?    Thirdly, 
which  way  had    they  voted  r    Now,  under  the 
Ballot  Act,  the  main  object  of  the  Act  would  be 
defeated  if  you  had  to  inquire  which   way  the 
voters  had  voted,  for  the  secrecy  would  not  be 
preserved.   Under  these  circumstances,  then,  such 
being  the  existing  requirements,  and  such  the 
main  object  of  the  Act,  the  section  we  are  con* 
sidering  was  passed,  and  its  meaning  is  therefore 
obvious.      It  becomes    perfectly  clear  when  we 
regard  the  state  of  facts  to  wluch  it  was  applied. 
First,  as  to  the  candidate  himself,  where  he  is 

E roved  to  have  been  guilty  of  bribery,  he  would 
ave  lost  his  seat  before  ana  does  so  still ;  but  then 
the  section  goes  on  to  a  scrutiny,  and  says, ''  there 
shall  be  struck  off  from  the  number  of  votes 
appearing  to  have  been  given  to  such  candidate 
one  vote  for  every  person  who  voted  at  such  elec- 
tion and  is  proved  to  have  been  so  bribed.''  I 
agree  with  my  Lord  that  the  words  "  so  bribed  " 
are  only  applicable  to  the  distinction  in  the  begin- 
ning of  the  section,  between  the  candidate  being 
himself  guilty  of  bribery  or  some  person  on  his 
behalf,  and  do  not  limit  the  inquiry  to  the  act  of 
the  briber.  Indeed,  unless  you  strike  out  the 
latter  part  of  the  section  altogether,  you  cannot 
stop  without  inquiring  whether  or  not  the  voter 
has  been  bribed,  that  is,  has  accepted  a  bribe  cor- 
ruptly. In  truth,  the  section  leaves  the  pro- 
ceeding on  a  scrutiny  just  as  it  was  before,  with 
the  sole  exception  that  you  cannot  inquire  how  the 
voter  has  voted.  What,  then,  is  the  result  P  It 
would  be  that  you  would  not  know  from  whom  to 
strike  off  the  vote  were  it  not  for  the  increased 
stringency  of  this  section ;  but  the  section,  in  dis- 
pensing with  the  inquiry  for  whom  the  vote  was 
recorded,  enacts  that  for  every  person  proved  to 
have  been  bribed  and  to  have  voted  you  may 
strike  off  a  vote  from  the  poll  of  the  brioing  can- 
didate ;  not  that  particular  bribed  vote,  because 
you  don't  know  who  has  got  it,  but  one  from  the 
briber's  poll.  Thus  the  Act  is  more  stringent 
upon  the  bribing  candidate  than  the  old  one 
was;  for,  as  has  been  pointed  out,  he  may  lose 
fifty  votes  where  he  would  only  have  lost  twenty- 
five,  and  the  gain  to  the  other  side  is  propor- 
tionately greater.  That  is,  in  my  opinion,  the 
result  of  the  section  as  to  what  has  to  be  proved ; 
but  it  is  also  concerned  with  the  mode  of  preying 
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it.    I  agree  with  Mr.  O'Malley  that  formerly  the 
strongest  evidence  of  corruption  on  the  part  of 
the  voter  was  that,  after  receiving  a  gratuity  or 
promise,  he  had  voted  contrary  to  his    known 
political  opinions  or  a  promise  he  had  made.   Now 
It  is  obvious  that,  under  the  Ballot  Act,  in  order 
to  preserve  the  secrecy  of  voting,  you  strike  off 
the  possibility  of  adducing  this  formidable  piece 
of  evidence  which  previously  in  many  cases  was 
available  to  the  petitioners.    But,  with  the  ezcep- 
tion^of  that,  the  Act  leaves  matters  as  they  were. 
It  is  still  the  duty  of  the  judge  to  go  into  the 
question  of  every  vote,  and  to  be  satisfied  that 
each  was  a  bribed  vote,  and  strike  it  off  accord- 
ingly.   In  the  present  case  on  this  point  I  have 
not  the  same  clear  opinion  as  the  other  judges  have. 
I  will  not  go  so  far  a^  to  differ  from  them  in  their 
finding  as  to  there  being  evidence,  but  I  will  say 
that  I  think  the  evidence  to  be  of  the  slightest 
kind.    I  have  a  difficulty  in  coming  to  the  conclu* 
sion  that  these  voters  were  all  corrupt  recipients 
of  the  gift  of  coal ;  and  from  the  way  in  which  the 
case  was  reserved  for  the  court,  it  is  difficult  to 
know  what  evidence  was  in  fact  given  that  they 
were  so.     On  the  assumption  that  it  was  neces- 
sary to  prove  that  the  voters  had  been  bribed,  we 
have  to  consider  whether  there  was  evidence  of  it, 
that  is  to  saj,  evidence  which  oueht  to  be  sub- 
mitted to  a  ]ury.    I  think  that  the  question  of 
there  being  evidence  for  a  jury  is  to  treated  in  the 
same  way  in  civil  as  in  criminal  cases ;  for  although 
in  the  former  the  defendant  can  be  called,  vet  you 
have  no  ri^ht  to  make  the  fact  of  his  not  being  a 
witness  evidence  against  him.    He  is  not  bound 
to  appear,  and  the  proper  way   is    to  consider 
whether,  apart  from  any  inference  from  his  non- 
appearance, there  is  evidence  against  him.    There 
is,  as  I  understand,  one   exception  only  to  this 
rule,  and  that  is  where  matters  are  exclusively  in 
his  own  knowledge  and  such  as  he  can  easily  ex- 
plain.   You  are  then  entitled  to  take  into  account 
whether  the  defendant  chooses  to  come  forward 
and  explain  or  not.    Was  there,  then,  evidence 
within  this  rule  here?    I  confess  that  to  me  it 
seems  as  if  there  was  evidence  of  different  kinds 
against  different  voters.     "What  were  the  facts  ? 
Before  any  notice  of  the  dissolution  of  Parlia- 
ment,  Mr.  Parry  announced  himself  as  a  can- 
didate,   and   was  accepted  as  such  by   the   so- 
called  Liberal  party  m   the  borough.     We  do 
not  know  what  that  amounted  to;    we  do  not 
know  whether  he  was  openly  proclaimed  or  not, 
or  whether  any  address  was  issued.    That  being 
so,  the  difference  between  those  of  the  electors 
who  knew  of  his  candidature  and  those  who  did 
not  is  great.    The  next  evidence  is  that  at  the 
time  of  year  at  which  he  had  been  in  the  habit  of 
making  gifts  to  the  poor  of  the  borough,  he  offered 
to  give  away  a  quantity  of  coal.    Then  the  mode 
in  which  it  was  done  was  this,  some  persons, 
agents  of  Mr.  Parry,  went  round  and  asked  the 
voters  if  they  would  receive  a  present  of  coal. 
Some  of  these,  it  is  said,  were  shopkeepers,  and 
some  101,  householders,  and  so  not  fit  recipients 
of  charity ;  but  it  is  obvious  that  there  would  be 
a  great  difference  between  those  who  could  require 
and  those  who  could  not  require  charity.    Then 
we  come  to  the  card,  about  which  a  great  deal  has 
been  said.    Now  that  card  to  a  voter  knowing 
that  Mr.  Pan^  was  a  candidate,  and  that  the 
person  signing  it  was  Mr.  Parry's  political  a^ent, 
would  no  doubt  have  a  tolerably  plain  meaning ; 


but  to  those  who  did  not  know  either  of  those 
facts,  but  who  did  know  that  Mr.  Parry  was  in  the 
habit  of  giving  charity  at  the  time  of  year,  the 
card  would  have  no  possible  signification  at  all. 
The  coals  are  given  and  received  with  the  card ; 
and  that  is  the  whole  of  the  evidence  that  could 
be  adduced  against  any  one  of  the  voters.    I  do 
not  very  much  press  the  idea,  but  surely  it  is 
going  rather  a  long  way  to  affirm  that  those  who 
might  fairly  be  recipients  of  charitable  gif bS,  and 
who  did  not  know  that  Dyer  was  a  political  agent  or 
that  the  other  persons  who  appeared  in  the  trans- 
action were  political  agents  or  canvassers  for  I^lr. 
Parry,  were  necessarily  corrupt.    I  refrain  fironi 
saying  that  there  was  no  evidence  against  them, 
but  I  repeat  that  I  think  it  was  of  the  slightest 
possible  character.    If  a  political  contest  had  not 
immediately  followed,  it  would  be  impossible  to 
say  that  all  those  persons  were  tainted  by  the 
receipt  of  bribes.    It  seems  to  me  to  be  eked  out 
by    bringing  in    against    the  voters    what  was 
known  against  the  giver  of  the  bribes,  but  which 
is  no  evidence  in  any  way  against  the  voters.    It 
is  very  difficult,  without  having  been  there,  and 
without  knowing  how  much  was  intended  to  be 
admitted  at  the  trial  by  the  course  adopted,  to  say 
exactly  how  the  matter  stands ;  but  I  think  it  to 
be  a  most  difficult  question  for  the  court  as  it  is 
placed  to  say  whether  there  was  then  sufficient 
evidence  of  the  corruption  of  the  voters.    I  do 
not  take  it  upon  myself  to  say  that  there  was  no 
evidence ;  but  I  leave  it  to  the  learned  judge  who 
tried  the  petition  to  say  whether  he  is  satisfied 
that  a  sufficient  number  of  the  voters  were  bribed 
in  the  sense  in  which  we  hold  that  the  construc- 
tion of  the  Act  of  Parliament  requires,  to  reduce 
the  majority  of  the  unseated  candidate  below  the 
numbers  of  the  candidate  claiming  the  seat.    I 
think  that  he  has  still  cast  upon  him  the  duty  of 
saying  this. 

Grove,  J. — I  should,  perhaps,  preface  my  judg- 
ment in  this  case  by  stating  how  the  matter  arose 
at  the  trial  which  is  now  before  the  court.     At  the 
conclusion  of  the  case,  when  Mr.  Parry  was  declared 
to  be  not  duly  elected,  a  scrutiny  was  begun  to 
determine  whether  Mr.  Malcolm  was  to  obtain  the 
vacant  seat.    Upon  this  Mr.  Giffard  called  my 
attention  to  sect.  25  of  the  Ballot  Act,  and  claimed 
on  the  construction  of  that  section  alone  to  strike 
off  a  vote  from  Mr.  Parry's  poll  for  every  person 
who  hod  received  coal.    There  was  at  that  time  no 
one  to  oppose  Mr.  Giffard,  but  I  suggested  that 
the  section  was  not  so  clear  as  he  assumed  it  to 
be,  and  that  the  words  might  necessitate  proof  of 
corruption  in  the  receiver  as  well  as  the  giver. 
The  next  morning  Mr.  Chandos  Leigh  said  be  ap- 
peared for  a  number  of  the  voters  to  argue  on 
their  behalf,  and  expressed  his  readiness  to  call 
them  to  say  that  they  did  not  receive  the  gifts  of 
coal  with  a  corrupt  feeling.    Thereupon  a  con- 
siderable discussion  arose,  because  there  was  mani- 
festly a  great  practical  inconvenience  in  the  eoorse 
that  was  proposed.    There  was  a  great  number  of 
voters  to  be  examined  and  cross-examined,  as  to 
whether  they  had  a  corrupt  mind  or  not,  and 
whatever  they  might  have  said  it  still  mi^ht  have 
been  that  I  should  not  have  believed  the  witnesses. 
It  was  therefore  a  question  whether,  as  the  case 
stood,  the  onus  was  on  Mr.  Leigh  to  rebut  the 
existing  presumption,  and  so  the  court  was  to  be 
asked  to  decide  whether  the  evidence ahready^ven 
was  pnmd  facie  evidence  of  corruption,  Mr.  £dgh 
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not  oaUing  bis  witnesses  or  exposing  them  to 
cross-examination.    It  was  thns  in  the  nature  of  a 
oompromise,  each  side  taking  some  risk,  and  npon 
this  oasis  the  case  was  drawn  up.    The  questions, 
therefore,  to  be  raised  were,  first,  was  the  statate 
conclusive  ?  secondly,  if  not,  has  a  case  been  made 
oat  which  requires  an  answer  ?    Now,  I  entirely 
agree  with  my  Lord  that  a  case  has  been  made  out 
which  demands  an  answer,  but  I  am  not  ouite 
satisfied  as  to  the  proper  construction  of  the  25th 
section.     I  am  not  satisfied  with  the  interpretation 
put  on  it  by  the  rest  of  the  court,  and  yet  my 
leaning  is   not   the   other  way.    I    entertain   a 
doubt,  and  my  judgment  is  in  suspense  about  it. 
The  difficulty  I  have  arises  in  this  way:    Mr. 
Giffard  based  an  argument  upon  the  definition  of 
bribery  at  the  time  of  the  Corrapt  Practices  Act, 
and  which  was  acted  on  in  the  statute.    Now,  if 
bribery,  treating,  and  undue  influence  are  to  be 
taken  in  omnibus  as  referring  to  the  definition  in 
the  Corrupt  Practices  Act,  I  should  agree  with  the 
rest  o£  the  court  and  say  that  the  section  requires 
corruption  on  the  part  of  the  voter  to  be  proved ; 
bat  there  are  other  arguments  which  might,  I 
think,  be  urged  to  show  that  bribery  under  the 
Ballot  Act  does  not  mean  the  same  as  in  the  Cor- 
rupt Practices  Act.    Bv  the  41  st  rule  it  is  pro- 
vided that  "  care  shall  be  taken  that  the  mode  in 
which  any  particular  elector  has  voted  shall  not 
be  discovered  until  he  has  been  proved  to  have 
voted,  and  his  vote  has  been  declared  by  a  compe- 
tent court  to  be  invalid."    Now,  if  that  has  any 
meaning  at  all  it  must  be  that  the  vote  shall  not 
be  disclosed  until  it  is  proved  that  the  voter  had 
no  right  to  vote,  and  then  the  object  of  inspecting 
the  ballot  paper  would  be  to  enable  the  jud^e  to 
strike  off  the  invalid  vote  from  the  party  receiving 
it;  not  striking  it  off  haphazard,  but  from  the 
person  who  benefited  by  it  when  it  was  recorded. 
But  the  construction  of  the  rest  of  the  court 
would  produce  an  anomaly.    If  it  be  the  case  that 
when  a  man  who  has  been  bribed  votes  with  a 
corrupt  mind  his  vote  is  invalid,  why  was  it  ne- 
cessary to  have  the  section  which  enables  a  judge 
to  strike  off  the  vote  without  any  inquiry  as  to 
for  whom  he  voted.    The  41st  rule  and  the  25th 
section  are  in  pari  materia,  and  according  to  the 
construction  proposed  they  contain  different  pro- 
visions in  respect  of  the  same  thing.    Having 
these  difficulties  before  me,  I  therefore,  without 
differing  from  my  Lord  and  my  brother  Brett, 
pronounce  no  opinion  on  the  construction  of  the 
statute.    On  the  second  point,  however,  I  enter- 
tain no  doubt.    Assuming  that  Mr.  Giffard  proved 
no  more  against  the  voters  than  the  receipt  of  the 
coals  and  the  cards,  was  there  evidence  on  which 
a  judge  or  a  jury  might  have  acted  ?    I  think  yes ; 
but  I  shrink  from  the  onus  put  upon  me  by  my 
brother  Brett,  and  do  not  consider  that  I  have  to 
say  whether  each  voter  of  the  877  was  corrupt  or 
not    In  the  way  in  which  the  case  was  left  I  nave 
only  to  say  that  there  was  evidence  just  as  in 
points  reserved  at  a  trial  or  stated  by  agreement — 
the  jud^e  does  not  go  into  the  facts.    I  therefore 
do  not  give  my  own  opinion  of  the  separate  cases, 
for  it  is  impossible  that  I  should  do  so  now ;  but  I 
am  of  opinion  that  there  was  evidence  requiring 
an  answer,  that  the  voters  in  question  came  within 
sect.   25    of    the  Ballot   Act  ;    do  answer  was 
given,   and   the   court    should    give    judgment 
in  favour    of    the    person    claiming    the    seat. 
Now  the  difficulties  in  deciding  this  could  not  have 
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arisen  if  Dyer  had  presented  a  sovereign  instead  of 
coal  to  the  voters.  Could  it  possibly  be  said,  if 
that  had  been  done,  that  an  agent  of  the  candidate 
having  given  a  pecuniary  donation  to  a  voter,  such 
was  not  prima  fade  evidence  of  corrupt  receiving 
by  the  voter  ?  That  would  surely  be  reasonable 
prima  fade  evidence  of  his  having  been  bribed  in 
any  sense  in  which  the  word  may  be  taken.  There 
are  degrees  in  bribery  no  doubt,  and  it  is  not  com- 
mon to  go  openly  to  a  man  and  offer  a  5L  note, 
but  the  same  thing  is  effected  in  a  more  insidious 
way,  such  as  giving  IL  for  a  lodging  worth  3«.,  and 
the  quality  of  the  act  is  the  same.  Here  the  circum- 
stances were  rather  different ;  the  coal  was  given 
away  when  a  proximate  dissolution  was  expected, 
and  we  have  to  say  whether  donations  of  such  a 
nature  obviously  not  merely  charitable,  although 
given  to  non-voters  as  well  as  voters,  were  prima 
fade  evidence  of  corruption  on  the  part  of  the 
recipients.  It  was  said  by  my  brother  Brett  that 
it  was  not  proved  that  all  knew  that  Mr.  Parry 
was  a  candiaate  or  that  Dyer  was  his  agent ;  but 
we  cannot  reduce  human  affairs  to  a  certainty, 
and  it  would  be  impossible  to  try  any  case  if  it 
were  demanded.  There  can  be  no  doubt  that  a 
great  many  knew,  and  knew  also  that  the  persons 
who  canvassed  them  wei'e  the  same  persons  who 
had  distributed  the  coal  to  them ;  at  any  rate  the 
onus  is  thrown  on  them  to  say  that  they  knew 
nothing.  Mr.  Chandos  Leigh  took,  in  my  opinion, 
a  reasonable  course  for  those  whom  he  repre- 
sented at  the  trial,  for  otherwise  he  would  have 
run  a  great  risk  in  contesting  each  individual  case, 
and  he  elected  not  unwisely  to  abide  hj  the  deci- 
sion of  the  court  on  the  general  question.  Now 
that  I  have  heard  it  fully  argued,  I  think  there  was 
evidence  against  the  voters,  and  therefore  that 
Mr.  Malcolm  who  claims  the  seat  upon  the  scrutiny 
must  be  seated.  I  may  just  add  that  when  I  re- 
served the  points  I  did  not  see  the  full  bearings  of 
all  the  difficulties  on  the  subject,  and  thought  it 
would  have  been  a  very  short  matter. 

Judgment  for  the  petitioner. 

Attorneys  for  the  petitioner,  GoUyer-Bristow, 
Withers,  and  Bussell. 

Attorneys  for  the  electors,  Paterson,  Snow,  and 
Bv/mey. 

Attorneys  for  Mr.  Ingram,  Bogerson  and  Ford, 
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Boported  by  F.  O.  Cauxp,  Bsq.,  Barzister-at-Law. 


COUNTY  OF  DURHAM  (Nobthern  Division). 

Wednesday,  Aug,  12, 1874. 

(Before  Grove,  J.) 

Parliamentary  election — Withdrawing  petition — 
Functions  of  the  judge — Conditions  of  with- 
drawal. 

By  tlie  Parliamentary  Elections  Act  1868  (31  ^  32 
Vict.  c.  125)  an  election  petition  can  only  be  with- 

.    dravon  with  leave  of  the  court  or  a  judge. 

But,  semble,  where  the  petitioner  withdraws  during 
the  hearing  of  the  petition  it  would  be  practically 
imposdble  for  the  judge  to  proceed  with  the 
inquiry, 

TJie  only  power  which  the  judge  has  in  sv^h  a  case 
is  to  recommend  the  court  not  to  allow  the  return 
of  the  depodt  except  upon  the  most  satisfactory 
explanation  of  the  grounds  Oj  tlie  withdrawal  of 
tlie  petition, 
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The  learned  judge  having  come  to  the  conclusion 

that  no  case  had  been  made  out  to  justify  the  un' 

seating  of   the  respondent  the  withdrawal  was 

allowed,  costs  following  the  event. 
This  was  a  petition  against  the  retnm  o£   Sir 
George  Elliott,  and  contained  the  usaal  allegations 
of  cormpt  practices. 

Coansel  for  the  plaintiffs  were  Charles  Russell, 
Q.  C,  Edwards,  Q.  C,  and  Anstie. 

Counsel  for  the  respondent  were  Hawkins,  Q.  C ., 
H.  Oiffard,  Q.  C,  and  A.  L,  Smith, 

Afler  some  evidence  had  been  given  in  support 
of  the  petition  counsel  intimated  the  intention  of 
the  petitioners  to  withdraw. 

Grove  J. — The  withdrawing  of  an  election 
petition  must  be  by  leave  of  the  judge,  and  if 
the  judge  saw  that  the  withdrawal  was  the 
result  of  any  compromise,  of  any  giving  and  taking 
so  as  to  prevent  evidence  being  brougnt  forward, 
which  ought  to  be  brought  Forward,  not  in  the 
interest  of  either  of  the  parties,  but  in  the  interest 
of  the  constituency,  ana  of  purity  of  election,  the 
judge  ought  not  to  allow  a  petition  to  be  with- 
drawn ;  he  ought  as  far  as  he  would  have  power  to 
do  so,  to  insist  upon  the  petition  being  proceeded 
with.  But  although  the  Act  of  Parliament  in  my 
mind  rather  expects  that,  on  the  part  of  a  judge 
no  doubt  it  is  an  extremely  difficult  task,  because 
if  parties  do  not  call  witnesses  forward  a  judge 
himself  cannot  become  as  it  were  counsel  for  the 
petitioners  and  judge  at  the  same  time.  He 
cannot  examine  a  witness  and  force  him,  if  he  is 
reluctant,  or  antagonistic,  to  answer  questions, 
and  if  I  may  say  so  exercise  his  ingenuity  to 
elicit  the  truth  from  a  possibly  adverse  witness, 
while  at  the  same  time  he  has  to  keep  the  scales 
of  Justice  even  and  to  hear  what  may  be  said  on 
both  sides ;  nor  can  he  on  the  other  hand  know 
what  answers  might  be  given  if  he  had  those 
instructions  which  counsel  have,  and  could  find 
out  what  the  real  facts  were  as  presented  by  the 
opposite  side.  Therefore,  when,  as  appears  to  be 
supposed  by  some,  the  duty  is  thrown  upon  the 
judge  to  occupy  that  somewhat  equivocal  position 
of  being  counsel  and  judge,  it  is  simply  at  all 
events  according  to  the  practice  of  the  law  of 
England,  an  impossibility.  All  that  the  judge 
can  do  is  to  see  the  truth  is  as  far  as  he  can  possibly 
do  it  fairly  elicited ;  and  to  my  mind  it  can  never 
be  so  well  elicited  as  when  theie  are  persons  on 
either  side  representing  opposite  interests,  the 
judge  only  exercising  his  power  in  furtherance  of 
the  truth,  when  he  sees  that  there  is  an  endeavour 
to  keep  it  back.  I  mention  that  because  the  task 
is  an  unusual  one,  which  the  Act  imposes  upon 
the  judge  of  his  exercising  a  discretion  as  to  the 
withdrawal  of  a  petition.  I  mention  those  cir- 
cumstances for  tnis  reason  that  I  think  there 
possibly  might  be  cases  in  which  a  judge  would 
not  allow  a  petition  to  be  withdrawn,  but  would,  as 
far  as  he  could,  use  his  power  to  prevent  it.  He 
might  for  instance  exercise  the  power  which  is 
given  to  him  of  recommending  the  court  not  to 
allow  the  deposit  to  be  withdrawn  without  con- 
siderable explanation.  The  task  no  doubt  would 
be  an  extremely  difficult  one.  The  mode  in  which 
a  judge  is  to  compel  parties  to  to  on  with  a 
petition  which  they  have  determined  to  withdraw 
remains  to  be  proved.  I  am  not  aware  of  how  it 
can  be  made  compulsory,  but  at  all  events  he  has 
the  power  over  the  deposit  in  court,  which  may  in 
some  degree  be  indirectly  used  as  a  compulsion. 


I  mention  that,  not  as  applying  to  the  present 
case,  because  I  am  thoroughly  and  entirely  con- 
vinced, not  only  from  the  character  of  the  learned 
counsel  who  now  withdraws  the  petition,  but  from 
the  course  that  the  case  has  taken,  that  this  is  a 

Eetition  in  which  he  would  have  had  no  reaf^onable 
ope  of  success.  I  have  watched  the  evidence  to 
the  best  of  my  ability,  and  I  will  not  say  that  some 
suspicion  has  not  oeen  excited  in  my  mind  as 
regards  the  acts  of  some  of  those  who  might  be 
proved  to  be  agents,  in  the  election  law  sense  of 
the  word,  but  it  seems  to  me  that  there  has  been 
something  like  an  intimation  of  some  small  reward 
to  some  of  the  witnesses.  I  presume  as  is  nsoal 
in  nearly  all  these  cases  the  stron^st  portion  of 
the  case  is  put  forward  in  the  first  mstanoe,  so  as 
to  impress  the  tribunal,  the  judge  or  jury,  with 
the  strength  of  the  case,  but  this  case  is  such  that 
it  would  oe  idle  to  say  that  it  has  had  the  efifect 
upon  my  mind  of  satisfying  me  that  there  has 
been  upon  the  part  of  the  agents  of  Sir  Greorge 
Elliot  corrupt  practices.  No  imputation  at  all  has 
been  made  upon  Sir  George  Elliot  in  this  case,  there- 
fore I  need  not  say  a  word  more  upon  that  subject. 
With  regard  to  tne  acts  of  the  agents,  there  has 
been  some  degree  of  suspicion,  and  I  am  not  pre- 
pared to  say  that  a  good  deal  of  doubt  might  not 
have  been  raised  in  my  mind,  not  as  to  the  finding 
that  I  should  come  to,  but  as  to  whether  the  case 
was  open  to  an  explanation  or  not,  that  is  to  saj 
whether  at  the  close  of  the  case  I  should  have 
required  Mr.  Hawkins  to  go  into  any  answer  to  it. 
At  present  certainly  upon  the  case  as  it  stands,  if 
I  were  asked  to  give  judgment,  I  should  say  that 
no  case  had  been  proved  to  my  satisfaction  to 
unseat  the  member.  The  matters  were  some  of 
them  extremely  trifling.  There  was  the  alleged 
gift  of  a  shilling  to  a  man  who  happened  to  be  a 
voter,  which  he,  the  man,  says,  whether  traly  or 
untruly  I  do  not  stop  to  consider,  was  given  for 
old  acquaintance  sake.  To  say  that  a  member 
should  be  unseated  because  somebody  who  was 
alleged  to  have  been  an  agent,  by  what  I  mi^^ht 
almost  call  a  legal  fiction,  because  he  had  been  seen 
coming  in  after  a  candidate  on  one  occasion,  vrhen 
he  was  canvassing  a  voter,  or  becsause  he  had  on 
one  occasion  given  a  voter  a  shilling  or  a  glass  of 
beer,  or  something  of  that  sort,  would  cert&inly 
be  a  very  strong  proceeding.  It  appears  that 
upon  two  other  occasions  a  man  was  paid,  not 
in  pursuance  of  any  corrupt  promise,  or  nxMier- 
standing  or  undertaking,  but  going  with,  hia 
master  to  vote  on  this  occasion  for  Sir  Qeorge 
Elliot,  he  told  other  persons,  if  I  remember 
rightly,  that  he  had  voted  upon  the  other  side, 
there  being  apparently  no  compulsion  exercised 
by  the  master,  who  did  not  deduct  (for  prac- 
tically it  amounts  to  that)  his  day's  wages  from  him. 
There  was  another  matter — ^tVe  man  who  w^» 
examined  to  day,  who  says  that  he  changed  hia 
house ;  he  positively  swore  that  he  did  not  clo  it 
with  any  reference  to  his  vote.  He  was  no  donbt 
pressed  and  canvassed  on  both  sides  and  pnlled 
about,  if  I  may  use  that  expression,  hj  the  Red 
and  Blue  parties,  and  he  got  at  last  mto  a  cab, 
belonging  to  the  Liberal  side.  Which  way  he 
voted  we  do  not  know,  but  he  appears  to  intimate 
that  having  quitted  his  place  he  may  have  voted 
on  the  B^  side.  It  does  not  appear  to  me  that 
those  are  cases  which  are  supported  by  snoh  an 
amount  of  satisfactory  evidence  as  a  judge  could 
reasonably  act  upon ;  and  therefore  I  may  say  that 
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«8  the  case  at  present  stands,  if  I  were  asked  for 
mj  decision  without  a  word  by  counsel  upon 
either  side,  I  should  say  that  the  case  has  not  been 
made  out  to  my  satisfaction.  Therefore  upon 
all  the  points  which  have  been  brought  before 
me,  I  see  no  sufficient  ground  for  unseatinff  Sir 
Greoi^  Elliot;  and  as  the  learned  counsel  for 
the  petitioners  now  says,  that  having  found  in 
&ct  that  the  case  as  presented  to  him  was 
very  different  from  the  case  as  it  came  out  in 
evidence,  I  have  every  reason  to  entirely  rely  upon 
Ihe  words  of  that  learned  counsel ;  and  it  seems  to 
me  that  he  has  taken  not  only  a  course  which  is 
permissible  upon  my  part,  but  a  proper  course,  in 
withdrawing;  this  petition.  Of  course  as  far  as  my 
decision  is  concerned  the  petition  must  be  with- 
drawn upon  the  usual  terms,  that  is  to  say,  the 
costs  following  the  event. 

Solicitors  for  the  plaintiffs,  WcUerhotue  and 
Winterbotham, 

Solicitors  for  the  respondent,  Henry  Edward 
Broum. 


THE  COUNTY  OP  DURHAM. 

(NoBTHERN  Division)  No.  2. 

(Before  B&amwell,  B.) 

Monday i  Jwne  1,  1874. 

InHmidation — General  intimidation  and  intimida- 
Hon  at  common  law — Effect  upon  a  'particular 
district — Effect  upon  ihe  reeuU  of  tlie  election. 

To  constitute  intimidation  as  defined  by  the  Corrupt 
Fraciices  Prevention  Act,  individuals  must  be 
identified  as  the  objects  upon  which  it  was  prac- 
Hsedt  or  to  whom  it  was  addressed  by  the  candi- 
date or  his  agent. 

To  constitute  intimidation  at  comm,on  law,  the 
intimidation  must  be  so  general  and  extensive  in 
its  operation,  thai  it  cannot  be  said  that  the 
polling  was  a  favr  representation  of  the  opinio 
of  the  constituency  in  which  the  intimidation  took 
place. 

Where  intimidation,  not  practised  upon  individuals, 
is  confined  to  particula/r  districts,  so  that  it  can 
be  demonstrated  that  it  could  not  have  affected  the 
result  of  the  election,  the  rotum  ought  not  to  be 
avoided. 

Where,  however,  the  intimidation  is  so  general  and 
extensive  thai  the  result  may  have  been  affected, 
it  is  no  part  of  the  duty  of  the  judge  to  enter  into 
a  kind  of  scrutiny  to  see  whether  possibly  or  pro- 
bably even,  or,  as  a  malter  of  conclusion  upon  the 
evidence,  if  that  intimidation  had  not  existed,  the 
result  would  have  been  different. 

A  prima  facie  case  of  general  intimidation  being 
made  oil,  the  onus  is  thrown  upon  the  constituency 
incriminated  to  show  thai  such  intimidation  could 
not  possibly  have  affected  the  election,  and  where 
this  is  not  shovm  the  election  ought  to  be  declared 
voii. 

Where  there  lias  been  so  large  an  amownt  of  intimi- 
dation that  it  is  uncertain  that  the  result  would 
have  been  the  sams  without  it,  or  that  it  repre- 
sents  the  real  opinions  of  Hie  constituency,  the 
election  must  be  held  void. 

It  was  proved  that  a  committee  room  was  wrecked,  a 
police  office  stormed,  and  prisoners  liberated,  houses 
assailed,  and  individual  voters  savagely  treated. 

Sdd,  that  under  such  conditions  the  election  could 
not  have  been  free,  and  must  be  avoided,  with 
costs  against  the  respondents. 


This  was  a  petition  against  the  return  of  Messrs. 
Palmer  ana  Bell,  and  alleged  bribery,  treating, 
and  undue  influence. 

Hawkins,  Q.C.,  Ballantine,  Sent.,  H.  Oiffard, 
Q.C.,  A.  L.  Smith,  J.  E.  Gorst,  E.  L.  O'Malley,  a,nd 
Milvain,  were  counsel  for  the  petitioners. 

Parry,  Serjt.,  HerscheU,  Q.C.,  Chandos  Leigh, 
Hugh  Shield,  and  Lyulph  Stanley  represented  the 
respondents. 

in  the  course  of  the  case  the  learned  judge  inti- 
mated his  opinion  that  the  allegations  of  bribery 
and  treating  were  not  supported,  whatever  was 
done  not  having  been  done  corruptly.  The  allega- 
tion of  undue  mfluence  remained,  and  upon  that 
his  lordship  delivered  the  following  judgment : — 

Bb-amwell  B. — It  now  only  remains  for  me  to 
give  my  judgment,  which  is  a  judgment  the  effect 
of  which  is  known  already,  but  still  I  think  it  is 
right  that  I  should  give  my  reasons  for  it.  It  is 
the  practice  of  the  judges  in  England  to  do  so  ;  it 
has  been  the  practice  of  those  who  have  preceded 
me  in  the  trial  of  these  questions  to  do  so,  and  it 
is  a  most  wholesome  practice,  because  it  lays  open 
to  public  criticism  the  reasons  on  which  we  give 
our  decisions,  and  I  know  nothing  more  valuable. 
I  know  nnthing  more  valuable  than  that  the 
reasons  for  conduct  in  which  the  public  is  interested 
should  be  made  known  to  the  public,  not  that  I 
have  any  very  great  hope  from  past  experience 
that  one  can  make  the  facts  so  plain  or  the  legal 
reasons  governing  them  so  intelligible,  but  that 
there  will  be  a  considerable  amount  of  misplaced 
criticism  on  what  one  does,  not  merely  upon  this 
occasion  alone,  but  upon  all  other  occasions.  How- 
ever I  think  that  the  good  to  be  done  by  a  public 
statement  of  reasons  is  such  that  I  ought  to  deliver 
them.  Now  we  have  disposed  of  all  the  particular 
charges  which  were  brought  against  the  sitting 
members,  the  respondents  on  this  occasion,  with 
the  exception  of  one,  which  may  be  said  to  arise 
out  of  the  conduct  of  Foxton.  Now  I  may  state 
at  once,  that  I  do  not  believe  Foxton's  evidence, 
as  he  has  given  it  to-day  in  that  box.  I  am 
satisfied  that  he  was  not  telling  us  the  truth,  and 
I  think  there  is  scarcely  any  one  who  was  in  court 
and  who  listened  to  him,  who  would  have  a  doubt 
about  it.  He  is  contradicted  by  several  witnesses ; 
he  is  contradicted  by  the  police  who  were  called 
before  me.  The  story  almost  tells  its  own  tale. 
He  knew — he  must  have  known — that  this  police 
station  was  being  wrecked  after  somebodv  had 
used  the  expression  attributed  to  him.  And  what 
explanation  does  he  give  why  he,  the  head  man  of 
the  mob,  the  ringleader  of  them,  did  not  go  and 
prevent  its  being  done  ?  Why  he  gave  no  expla- 
nation that  was  at  all  satisfactory  to  my  mind ; 
and  I  am  satisfied  that  the  police  were  telling  the 
truth, and  that  he  was  instrumental  in  this  mischief 
being  done,  no  matter  what  the  precise  words 
were,  and  whether  he  used  them,  or  suffered  them 
to  be  used.  I  believe  he  used  them,  and  it  is  per- 
fectly certain  to  me  that  he  could  have  prevented 
this  mischief  being  done.  I  believe  he  caused  it, and 
I  am  satisfied  he  could  have  prevented  it  if  he  had 
chosen,  and  he  made  no  effort  to  prevent  it,  and 
gives  the  foolish  excuse  that  he  was  too  tired. 
When  pushed  farther  he  said  that  the  mob  of 
people,  though  of  course  he  could  see  over  tl  e  r 
heads,  prevented  him  seeing  the  wreck  going  on  ac 
the  committee  rooms.  He  told  a  variety  of  other 
improbable  stories,  one  of  which  was  that  variou-* 
people  got  a  friendly  hustling  in  the  crowd,  but 
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that  no  one  was  hurt.  This  account  was  absurd, 
because  we  know  it  was  contrary  to  the  truth.  If 
the  question  therefore  depended  on  my  belief  of 
i^oxton,  I  say  at  once  that  I  do  not  believe  him. 
But  I  cannot  see  that  that  is  intimidation  by  the 
agent  of  the  sitting  members  within  the  statute : — 
not  that  Foxton  is  not  an  agent ;  but  that  when 
the  statute  is  examined,  it  will  be  found  that  it 
must  be  intimidation  practised  upon  an  individual. 
I  do  not  mean  to  say  upon  some  one  person,  so 
that  it  would  not  do  if  practised  upon  two  or  a 
dozen,  but  there  must  be  an  identification  of  some 
one  or  more  specific  individuals  affected  by  the 
intimidation, — I  will  not  say  influenced  bv  it,  but 
to  whom  the  intimidation  was  addressed,  before  it 
could  be  intimidation  within  the  statute;  other- 
wise it  comes  under  the  head  of  general  intimida- 
tion, lam  satisfied,  therefore,  that  I  ought  not,  upon 
any  of  the  particular  grounds  that  have  been  brought 
before  me,  to  declare  that  the  sitting  members 
have  lost  their  seats  through  bribery,  treating,  or 
intimidation  by  themselves  or  their  agents.  It 
now  remains  for  me  to  consider  the  question  of 
general  intimidation,  and  certainly  as  it  turns  out 
in  one  sense  no  good  has  been  done  by  the  ad- 
journment from  Saturday,  because  I  must  now 
pronounce  my  judgment  upon  the  same  materials 
that  I  had  before  me  then ;  I  do  not  regret  the 
time  that  has  been  spent,  because  I  should  have 
been  bound,  there  being  a  primdfacie  case  made 
out,  to  act  upon  it,  unless  that  prima  facie  case  had 
been  answered.  Now  that  it  has  been,  I  must 
proceed  to  address  myself  to  the  remaining 
Question.  My  judgment,  indeed,  is  known,  because 
tne  case  is  a  confessed  one — confessed  not  only  by 
the  eminent  counsel  who  appear  for  the  respond- 
ents, but,  I  may  say,  confessed  by  the  respondents 
themselves.  But  still,  as  that  was  brought  about 
to  a  considerable  extent  by  mv  interference  in  the 
matter — an  interference  which  T  really  made  for 
the  sake  of  the  respondents  themselves,  and  with 
a  view  to  save  them  further  trouble  and  expense, 
a3  the  case  was  a  hopeless  one — I  think  it  right 
that  I  should  state  the  reasons  why  I  indicated 
that  opinion.  I  take  it  that  the  law  is  this.  First 
of  all,  there  is  the  statutory  intimidation,  if  one 
may  use  such  an  expression,  that  is  intimidation 
contemplated  by  the  statute,  which  avoids  the 
seat — that  is  where  a  candidate,  or  his  agent,  is 
guilty  of  it.  But  besides  that  there  is  another 
intimidation  that  has  been  called  a  common  law 
intimidation,  or  intimidation  at  common  law,  and 
it  applies  to  a  case  where  the  intimidation  is  of 
Huch  a  character,  so  general  and  extensive  in  its 
operation,  that  it  cannot  be  said  that  the  polling 
was  a  fair  representation  of  the  opinion  of  tne  con- 
stituency in  which  the  intimidation  took  place.  If 
the  intimidation  was  local  or  partial,  for  instance, 
if  in  this  case  it  had  been  limited  to  Hetton,  I  do 
not  think  for  my  own  part,  indeed  I  am  satisfied 
and  have  no  doubt  about  it,  that  in  that  case  it 
would  have  been  wrong  to  have  set  aside  this  elec- 
tion, because  one  could  have  seen  to  demonstration 
that  the  result  could  net  possibly  have  been 
brought  about  by  that  intimidation,  and  the  result 
would  not  have  been  different  if  it  had  not  existed. 
I  do  not  mean  the  result  of  the  polling  in  that 
particular  district,  but  the  general  result  of  the 
majority  for  the  respondents.  But  where  it  is  of 
that  general  character  which  I  haye  described,  so 
that  the  result  may  have  been  aiTjw^ted,  in  my 
judgment,  it  is  no  part  of  the  duty  o£  a  judge  to 
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enter  into  a  kind  of  scrutiny  to  see  whether  pos- 
sibly or  probably  even,  or  as  a  matter  of  conclusion 
upon  the  evidence,  if  that  intimidation  had  not 
existed,  the  result  would   have   been  different. 
What  he  has  to  do  in  that  case  is  to  say  that  the 
burden  of  proof  is  cast  upon  the  constituency  whose 
conduct   is  incriminated,  and  unless   it  can  be 
shewn  that  the  gross  amount  of  intimidation  could 
not  possibly  have  affected  the  result  of  the  election, 
it  ought  to  be  declared  void.    Now  in  questions  of 
this  sort  one  must  look,  not  only  to  the  amount  of 
intimidation,  but  to  the  absolute  majority  which 
has  been  obtained.    I  think  I  may  say  I  have  no 
doubt  about  this.  It  was  the  opinion  of  Mr.  Juscioe 
WiUes,  and  I  believe  not  inconsistent  with  the 
opinion  of  Mr.  Justice  Keogh,  in  that  celebrated 
and  most  useful  judgment  that  he  gave — that  you 
are  to  look  at  the  probable  effect  of  intimidation, 
which  consists  of  two  things,  its  extent  and  ope- 
ration, and  the  majority  which  the  sitting  members 
have  got.    Now  I  think,  if  it  were  otherwise— if 
you  were  to  hold  that  partial  intimidation  would 
void  an  election,  although  yon  were  certain  that  it 
had  not  affected  the  voting,  that  is  to  say,  that 
the  majority  would  have  existed  all  the  same,  the 
consequence  would  be  that    a  few  mischievous 
persons  might  upset  every  election.     On  the  other 
hand,  if  one  were  inclined  to  go  into  a  kind  of 
scrutiny,  the  consequence  would  be  that  one  might 
make  a  very  great  many  mistakes,  and  I  am  of 
opinion  that  where  there  has  been  so  large  an 
amount  of  intimidation  that  it  is  uncertain  whether 
the  result  would  have  been  the  same  without  it,  it 
cannot  be  said  that  the  election  was  free,  or  that 
it  represented  the  real  opinions  of  the  constituency, 
but  it  must  be  held  void  from  that  uncertainty. 
Now  was  there  such   intimidation,  or  such  an 
amount  of  intimidation  here?    I  have  no  doubt 
there  was.    Of  course,  I  do  not  take  the  evidence 
that  has  been  given  to  us  as  literally  trpe,  so  that 
it  could  not  be  in  an^  way  altered.    I  dare  say 
that  some  alteration  might  have  been  made  in  it» 
somn  part  contradicted,  and  possibly  some  part 
extenuated ;  but  I  have  no  doubt  that  the  substance 
ol  it  was  true.    I  take  that  to  be  the  case  from  the 
admission  of  the  learned  counsel,  and  from  the 
satisfactory  manner  in  which  the  evidence  was 
given.  Here  we  find  it  prevailing,  not  in  one  place 
only  (it  is  not  local,  and  whether  any  more  evidence 
could  have  been  given  I  am  sure  I  do  not  know), 
but  we  find    it  prevailing  at    Hetton,   Goxhoe, 
Seaham  Harbour,  Durham,  and  to  some   small 
extent  as  Lancaster.    How  is  it  possible  to  say 
under  these  circumstances  with  certainty,   that 
the  result  was  not  affected  by  this  intimidation  ? 
So  far  from  being  of  that  opinion  I  doubt  ex- 
tremely when  I  look  to  what  the  majorities  were, 
whether  the  result  would  not  have  been  different 
if  the  election  had  been  free  and  fairly  conducted. 
Now  the  intimidation  that  existed  at  these  places 
was  of  two  kinds,  one  more  venial  than  the  other : 
I  mean  the  threat  to  voters  that  they  would  lose 
custom  if  they  did  not  vote  in  conformity  with  the 
wishes  of  the  persons  who  waited  upon  them,  and 
who  uttered  the  threat  to  them.    As  Mr.  Justice 
Willes   said,  I  am   not  sure  that  it  is  actually 
unlawful — ^in  fact  I  am  of  opinion  it  is  not  actually 
unlawful.    I  suppose  it  is  open  to  a  man  to  say 
"  I  choose  to  deal  with  you,  not  in  accordance 
with  the  merits  of  the  commodities  you  sell  to  me, 
or  upon  the  good  qualities  you  possess  as  a  trades- 
man, bat  according  to  your  pohtics  on  one  side  or 
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the  other."    I  snppoee  if  ono  man  can  do  it  fifty 
men  may  do  it.  Bat  do  not  let  a  mistake  be  made, 
it  is  not  unlawful  in  the  sense  of  being  pnnishable 
like  yiolence,  yet  it  has  undoubtedly  this  character 
of  illegality  about  it,  that  if ,  as  in  this  case,  it  prevails 
to  a  l^ge  extent,  it  frustrates  the  object  of  those 
who  are  ^ilty  of  it ;  and  though  it  may  not  be 
unlawful,  it  is  a  thing  to  my  mind  most  earnestly 
to  be  deprecated ;  and  if  I  wanted  an  authority  for 
it,  I  could  not  cite  you  a  better,  or  one  who  would 
hare  more  authority  with  the  men  who  have  been 
goDty  of  it,  than  the  man  who  said  he  had  thought 
it  wrong  to  interfere  with  voters  ever  since  he 
knew  what  liberty  was.    It  is  one  of  the  saddest 
things  in  the  world,  it  is  a  feeling  which  if  indulged 
in  would  ^o  to  the  root  of  society.  It  would  divide 
mankind  into  two  hostile  camps,  one  entertaining 
one  set  of  political  opinions,  and  the  other  enter- 
taining another.    It  would  not  only  do  this,  but 
there  would  be  sub-divisions,  and  I  suppose  we 
should  have  not  two  hostile  camps  merely,  but 
fifty,  each  one  opposed  to  the  other.    It  is  the 
most  mischievous  thing  in  the  world,  and  seems 
to  me  most  un^nerous  and  most  uncharitable. 
I  cannot  help  citing  a  case  in  the  hearing  of  many 
of  these  men  publicly,  in  the  hope  that  my  citation 
will  do  some  good  to  those  who  are  interested  in 
this  matter.    It  is  about  six  weeks  ago  since  I  tried 
a  case  at  Windsor.    There  a  man,  a  person  of  pro- 
perty, in  consequence  of  the  election  in  the  begin- 
ning of  1869,  turned  about  twenty  of  his  tenants 
oat  for  no  other  reason  than  because  they  had 
acted  according  to  their  consciences  and  voted  in 
opposition  to  him,  he  being  a  candidate.    I  am 
sorry  to  say  I  could  not  unseat  him  for  it,  for  this 
reason,  that  I  could  not  trace  that  the  intimidation 
was  in  operation  at  the  time  of  the  election  in  1874, 
because  it  did  not  appear  that  he  had  done  any- 
thing to  coerce  these  people  and  get  their  votes, 
or  that  he  had  repeated  the  threat  which  had 
been  uttered  to  them,  and  no  doubt  the  ballot 
afforded  them  protection.    But  why  I  cite  the  case 
is  not  so  much  for  the  purpose  of  making  this 
observation  upon  it,  but  for  asking  those  who  have 
been  guilty  of  this  kind  of  conduct  here  what  they 
would  think  of  his  conduct.    Do  they  approve  of 
it  ?    Would  they  think  it  right  in  the  case  of  a 
landlord  of  a  large  number  of  cottages  that  he 
should  turn  them  all  out,  and  leave  them  to  shift 
for  themselves,  although  they  were  respectable 
men  and  had  paid  their  rents,  for  no  other  reason 
than  that  they  did  not  hold  political  opinions  in 
conformity  with  him?    You  may  say  there  is  a 
difference  between  the  two  cases.    But  what  dif- 
ference is  there  between  the  case  of  a  landlord 
who  will  not  have  a  man  for  his  tenant,  and  the 
^e  of  a  customer,  who  will  not  have  another  for 
his  grocer,  butcher,  or  publican,  because  he  differs 
from  him  in  the  opinions  which  he  may  entertain 
upon   political   subjects?    Absolutely    none.    Of 
course,  one  does  not  ask  the  people  for  that  which 
one  knows  cannot  be  got.    It  is  no  use  exhorting 
P^ple  to  be  better  than  human  nature  is  capable 
of  being.    If  it  is  a  question  between  two  persons, 
I  do  not  at  all  see  why  he  should  not  deal  with  a 
rjd,  if  he  is  a  red,  there  being  no  reason  why  he 
should  not  deal  with  a  blue.  I  do  not  see  why  you 
should  deal  with  a  man  who  does  not  agree  with 
Jon.    You  must  choose  one,  and  I  do  not  see  any 
harm  in  that ;  but  where  friendly  relations  have 
subsisted  between  two  people,  and  the  customer  is 
satisfied  with  the  tradesman,  and  the  tradesman  is 


satisfied  with  the  customer,  and  they  have  been 
friends  with  each  other,  that  they  should  quarrel, 
and  fall  out,  and  part  company,  because  they  do 
not  hold  the  same  opinion,  is  highly  to  be  depre* 
cated,  and  I  exhort  them  to  remember  what  was 
said  by  one  of  their  own  body,  that  it  is  wrong  for 
anybody  who  knows  what  liberty  is.    It  is  due  to 
them  that  I  should  say  one  thing,  which  is  that 
thev  have  not  been  nearly  so  bad  as  they  threatened 
to  be,  for  I  think  that  with  one  exception — the 
case  of  Henry  Todd,  who  was  called,  none  of  the 
witnesses  say  that  the  threats  have  been  carried 
into  execution,  or  at  all  events  if  they  have  been, 
they  have  all  of  them  repented  and  come  back. 
However,  this  did  exist  to  a  very  considerable 
extent,  and  to  the  extent  to  which  it  did  exist,  it 
prevented  this  election  being  a  free  one.    Now  the 
other  intimidation  is  of  a  different  character.    As 
I  said  before,  I  do  not  doubt  that  the  statement 
made  to  us  was  in  substance  true.    It  is  impossible 
to  doubt  that  the  committee  room  was  wrecked 
at  Hetton,  that  the  police  office  was  stormed,  that 
the  prisoners  were  liberated,  that  the  vicar's  house 
and  other  houses  were  assailed  in  the  way  described 
to  us ;  it  is  impossible  to  doubt  the  savage  violence 
at   Seaham  Harbour  and  the  treatment  of  men 
there — the  treatment  of  the  publican,  which  in- 
duced him  to  fire  out  of   the  window,  and  the 
flinging  of  the  conveyance  over  the  cliffs.    These 
things  cannot  possibly  be  doubted ;  nor  can  it  be 
doubted  that  besides  this  violence  to  property 
Smith,  the  builder,  was  ill-treated.    No  contradic- 
tion of  this  has  been  given ;   it  was  not  cross- 
examined  to  in  a  way  to  make  it  doubtful.    The 
witnesses  who  have  been  called  on  the  part  of  the 
members  to  a  certain  extent,  and  who  are  interested 
in  the  men  who  did  it,  avowed  that  they  knew  the 
statement  of  Smith  to  be  true,  that  he  was  knocked 
down  on  the  ground  by  the  crowd ;  and  not  content 
with  knocking  him  down,  they  kicked  him  across 
the  road  from  one  side  to  the  other,  and  then  they 
kicked  him  back  again.    It  really  is  quite  lament- 
able to  think  that  people  could  have  1:)een  guilty 
of  such  conduct.    If  they  had  done  nothing,  but 
in  a  sort  of  friendly  way  hustled  him  out  of  the 
crowd,  but  not  hurt  him,  but  prevented  his  voting 
it  would  have  been  wrong ;  but  that  they  should 
kick,  beat,  and  ill-use  a  man  in  the  way  they  did, 
really  fills  one  with  such  astonishment  that  the 
only  thing  doubtful  about  the  story  is  the  intrinsio 
impossibiKtv  of  it.    I  cannot  understand  how  men 
could  have  done  it.    I  can  understand  how  men  in 
their  passions,  who  have  not  thought  much  or 
reasoned  about  it,  should  try  to  prevent  a  man*s 
voting.  I  can  understand  how  they  could  be  ready 
to  fight  him  single-handed,  but  that  a  crowd,  a 
mob  of  Englishmen,  should  knock  a  man  down, 
and  then  kick  him  in  the  ruthless  way  they  did,  is 
really  one  of  "  The  most  wonderful  things  that 
can  be  supposed  to  exist."  I  cannot  understand  it, 
it  is  to  me  perfectly  astonishing.    One  would  have 
thought  that  they  would  have  Jaad  the  manlinesss 
to  have  done  it  in  some  fashion  single-handed — or 
if  they  had  chosen  to  make  their  resistance  effec- 
tual, that  they  would  have  done  it  without  the 
violence  and    cruelty  which    accompanied    their 
conduct  on  this  occasion.    If  they  had  had  the 
right,   I  sav,  to  prevent  these  people  voting,  it 
would  have  been  most  reprehensible  to  exercise  it 
in  the  way  they  did.     But  I  cannot  help  making 
this  remark  to  them  about  the  injustice  of  it,  an 
injustice  of  which  I  believe  they  are  sensible.     A 
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man  who  does  it  has  not  the  excuse  of  a  thief,  bat 
he  is  gailty  of  a  similar  act.    A  man's  right  to  the 
free  exercise  of  his  vote  is  as  much  his  right  as  is 
his  right  to  the  coat  which  he  has  on  his  back,  or 
the  purse  which  he  carries  in  his  pocket,  and  those 
who  stop  him  on  the  highway  and  take  that  right 
from  him,  rob  him  of  what  is  his  own,  just  as  much 
as  if  they  took  his  coat  or  his  purse.    In  the  case 
of  a  thief  who  does  it  he  possibly  may  have  the 
excuse  that  necessity  drove  him  to  it,  an  excuse 
that  cannot  exist  in  the  case  of  people  who  rob 
others  of  their  rights  in  this  way.    Now  if  they 
would  reflect  upon  it,  if  they  would  but  look  to 
the  injustice  of  what  they  are  doing,  and  to  the 
unfairness  of  treating  men  in  a  way  which  they 
would  deeply  resent  if  so  treated  themselves,  1 
think  they  would  not  be  guilty  of  it  again ;  and  I 
think,  at  all  events,  that  if  they  were  guilty  of  it, 
they  woald  not  be  guilty  of  it  in  the  cruel  nn- 
Euglish  and  unmanly  fashion,  in  which  they  were 
guilty  of  it  in  this  case.    But   I    cannot  help 
thinking  that  this   conduct    is  not  the  natural 
conduct  of  the  men  of  this  country,  but  conduct 
into  which  they  were  hurried  by  some  excitement, 
some  mischievous   speeches,  and   the   excessive 
interest   of   the   moment,   and   that  they  have 
repented  of  it.    And  I  will  proceed  to  say  why. 
Wtien  this  case  was  About  to  be  tried  I  was  called 
upon  to  say  that  it  should  not  be  tried  in  this 
county,  but  that  it  should  be  tried  elsewhere.    I 
was  told  that  such  was  the  terror,  such  was  the 
intimidation,  and  such  was  the  lawlessness  and 
violence  of  those  who  were  to  be  complained  of  in 
this  petition,  that  it  could  not  be  tried  fairly  here, 
that  the  witnesses  could  not  be  brought  up,  that 
uproars  and  disturbances  would  take  place ;  and 
it  was  obscurely  hinted  to  me  that  even  I  myself 
might  be  in  some  jeopardy  in  this  court.    I  could 
not  believe  it,  I  would  not  believe  it,  I  did  not 
bdlieve  it,  and  I  refused  to  have  the  case  tried  any 
where  but  here.    I  was  certain  that  it  was  not  the 
persistent  disposition  of  the  people  of  this  county, 
which  had  been  exhibited,  but  merely  an  outbreak ; 
and  certainly  never  was  any  belief  more  thoroughly 
justified  than  it  has  been  here,  because  I  really  do 
think  it  due  to  them  to  say  that  I  never  remember 
any  cause  in  a  court  of  justice,  in  which  those 
who  were  present,  deeply  interested  in  the  issue 
as  they  must  be-— observed  more  decorum  than 
has  been  observed  upon  this  occasion.    I  know 
whom  we  have  had   as  a  large  portion  of  our 
audience.    We  have  been  told  by  witnesses,  par- 
ticularly by  Mr.  Farrington  that  the  gallery  has 
been  full  ot  delegates.   One  cannot  very  well  judge 
from  this  distance,  but  it  appears  to  me,  as  well  as 
I  can  judge  (and  I  am  satisfied  it  is  true  from  the 
specimens  who  have  been  put  into  the  witness 
box)  that  they  are  respectable  and  intelligent  men, 
and  their  conduct  in  that  gallery  has  shown  it ; 
and  I  am  satisfied  that  they,  as  well  as  those  who 
have  had  an  opportunity  of  giving  expression  to 
their  opinion,  must  very  much  regret  what  has 
taken  place.    After  listening  here  to  the  details  of 
cruelty  that  tbey  have  heard,  the  tales  of  injustice 
to  people  in  depriving  them  of  that  right  which 
they  so  strenuously  desire  to  possess  and  to  exer- 
cise for  themselves,  the  mischief  done  to  property, 
and  what  is  more,  when  they  have  seen  the  unfor- 
tunate condition  of  the  witnesses  coming  into  that 
witness  box,  solemnly  sworn  to  tell  the  truth,  but 
who  have  not  dared  to  tell  it  for  fear  of  the  conse- 
quences, who  have  paltered  with  their  oaths,  and 


disregarded  the  dictates  of  their  own  consciences— 
I  think  that  when  these  respectable  men,  who  have 
been  witnessing  this,  go  back  to  their  own  homes 
to  where  they  are,  and  where  they  properly  are,  of 
such  importance  amongst  the  men,  they  will  do 
their  very  best  to  prevent  anything  of  the  sort 
happening  again.    Now  I  will  conclude  what  I 
have  to  say  with  a  piece  of  advice.  I  am  not  going 
to  exhort  them  not  to  improve  their  condition. 
On  the  contrary,  it  would  be  very  foolish  for  me 
to  do  it.     I   am  not   going  to  say  that  their 
wages  are  too  high  or  their  hours  of  labour  too 
short.   If  they  can  improve  their  wages,  or  shorten 
their  hours  of  labour,  or  even  make  their  habita- 
tions more  comfortable  than  they  are,  if  they  can 
keep  their  children  out  of  the  pits  until  they  have 
been  well  educated,  I  exhort  them  to  do  so.    Bat 
I  exhort  them  to  do  so  by  fair  means,  because  my 
belief  is  that  although  people  should  not  exclusively 
regard  themselves,  yet  the  happiness  of  the  world 
is  best  consulted  bv  each  man  striving  to  mend  bis 
own  condition,  and  if  he  succeeds  in  doing  so  the 
world  will  be  much  better  for  it.    But  what  we 
must  do  is  each  to  strive  for  himself,  fairly  and 
equsdly,  not  selfishly,  and  not  disregarding  the 
rights  of  others.    Neither  do  I  find  any  fault  with 
trades  unions,  though  it  is  not  every  one  I  should 
like  it  to  be  supposed  I  approve  of.    I  think  some 
of  the  trades  unions  that  we  have  heard  of,  the 
Sheffield  Trades  Unions  and  the  Manchester  Brick- 
makers  were  positively  shocking.    I  think  that 
many  of  the  rules  of  trades  unions  are  very  mis- 
chievous, where  they  attempt  to  limit  the  number 
of  persons  who  shall  belong  to  a  trade,  but  I  cannot 
blame  the  men  for  joining  in  a  trades  union,  with 
a  view  to  give  themselves  influence,  which  they 
would  not  otherwise  possess,  and  with  a  view  of 
improving  their  condition  in  the  world.    I  should 
enaeavour,  I  think,  if  I  were  a  miner  of  this  county 
to  be  a  trades  unionist  myself,  unless  I  knew  of 
something  which  was  inconsistent  with  my  con- 
science, or  feeling  of  right  in  their  rules.  Therefore 
I  am  not  going  to  exhort  them  not  to  join  a 
trades  union,  nor  am  I  going  to  say  anything  in 
relation  to  their  claim  to  the  franchise  in  the  sense 
that  I  complain  of  it.  It  would  be  most  unbecoming 
in  me  to  mdioate  any  opinion  as  to  whether  they 
ought  to  have  it  or  not.    If  they  think  they  ought 
to  have  it  it  is  my  opinion  they  are  not  only  justi- 
fied in  struggling  for  it,  but  like  others  who  think 
a  right  is  withheld  from  them,  they  would  be 
wrong  if  they  did  rot  try  to  get  it.    However 
what  I  am  bound  to  say  is  this,  that  in  my 
judgment  they  will  neither  better  their  condition, 
nor  make  their  trades'  ttnion  more  popular,  nor 
succeed  in  getting  the  franchise  given  to  them  by 
conduct  such  as  that  which  has  been  the  subject 
of  complaint  in   this    case.    Therefore,  I  must 
warn  them,  in  a  friendly  way,  not  again  to  be 
guilty  of  the  mischievous  acts  of  which  they  have 
been  guilty  here  in  reference  to  this  election.    In 
my  judgment  the  best  way  for  them  to  attain  their 
object    is    to  be   law-abiding,    right   respecting 
people,  to  do  that  which  is  right  according  to  the 
law,  and  while  they  assert  their  own  rights  to 
respect  the  rights  of  their  fellow  creatures.  Then, 
I  think,  they  are  very  much  more  likely  to  atiain 
their  ends  than  they  would  otherwise  be.    If  I 
might  venture  to  give  them  one  piece  of  advice, 
it  would  be  the  same  that  was  g^iven  by  Mr.  Palmer 
himself,  that,  when  the  tempting  time  of  an  elec- 
tion comes,  instead  of  crowding  to  the  poU,  and 
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subjecting  themselves  to  the  inflaence  and  exoite- 
ment  of  an  election,  they  had  better  go  to  their 
work  and  keep  away,  and  so  make  sure  that  no 
mischievous  results  will  take  place  through  their 
absenting  themselves  from  their  work.  1  have 
nothing  more  to  say.  I  have  said  perhaps  more 
than  was  necessary,  and  I  have  certainly  said 
more  than  was  necessary  for  the  purpose  of  ter- 
minating this  case ;  but  I  have  said  it  in  the  hope 
that  some  little  good  may  be  done  by  it,  that  they 
may  hear  what  I  trust  is  good  advice  from  one 
who  has  no  motive  but  to  give  them  the  best 
advice  he  can.  It  only  remains  for  me  formally  to 
say  that  this  election  is  avoided,  that  it  seems  to  me 
on  account  of  the  general  intimidation,  it  was  not 
a  fiiir  election,  and  that  the  ordinary  consequences 
must  follow.  It  may  be  hard  upon  Messrs.  Bell 
and  Palmer ;  it  may  be  hard  upon  that  part  of  the 
constituency  which  has  not  misconducted  itself,  that 
it  should  have  the  worry  of  an  election  to  go  through 
again  with  possibly  a  different  result;  but  the 
only  way  to  get  rid  of  this  kind  of  offence  is  to 
visit  the  consequences  of  it  upon  those  for  whose 
benefit  it  was  committed.  The  intimidators  cannot 
be  punished,  and  it  follows  as  a  sort  of  consequence 
that  with  the  yiew  of  preventing  similar  practices 
the  election  must  be  declared  void,  and  the  costs 
of  thip  inquiry  must  be  borne  by  Messrs.  Palmer 
and  Bell. 

Solicitor  for  the  petitioners;  Henry  Edward 
JoTOwn, 

Solicitors  for  respondents,  Wyatt,  Hoehine,  and 
Hooker. 


COITBT  OF  APFEAIi   XV  CHAVCXSBT. 

Beported  bj  E.  Stxwabt  Bochx  and  H.  Psat,  Esqn., 

Banistera-at'Law. 

Fridan/,  Nov.  6, 1874. 

(Before  the  Lokd  Chancellor  (Cairns)  and  the 

Lords  Justices) 

Ex  parte  Osboknb;  Ee  GrOLDSinTH. 

Bmefii    building    society  —  Mortgage — Power    of 
eale — Futtire  instalments. 

A  member  of  a  benefit  building  society  obtained  an 
advance  an  his  shares  on  executing  a  m^ortgage  in 
the  farm  prescribed  by  the  rules,  by  which  he 
covenanted  to  repa/y  the  advance,  with  interest,  by 
monthly  instahnents,  extending  over  a  period  of 
seven  years.,  The  mortgage  contained  a  power  of 
scde  in  the  event  of  default  by  the  mortgagor  in 
payment  of  the  subscriptions,  fines,  and  other  pay- 
m&nts  which  should  become  due  from  him  in  respect 
of  his  shares,  and  of  the  sum  advanced  to  him ; 
and  the  trustees  of  the  society  were  to  retain  out  of 
the  proceeds  of  sale  in  the  first  place,  all  the  costs 
and  expenses  occasioned  by  the  nmvpayment  of  the 
svhscrtpiions,  fines,  and  other  moneys,  and  in  the 
next  place  all  subscriptions,  fines,  and  other  sums 
of  money  and  payments,  which  should  be  then 
due,  or  which  would  afterwards  becoms.  dv>e  in 
respect  of  the  shares  during  the  then  remainder 
of  the  period  of  seven  years,  it  being  agreed  by  the 
parties  to  the  deed,  tliat  in  ease  any  siu:h  sale 
should  take  place,  all  the  moneys  which  would  at 
any  time  afterwards  become  due  from  the  mart- 
gagor  in  respect  of  the  shares  according  to  the  rules 
of  the  society,  should  be  considered  as  then  imme" 
dicUely  due  and  payable ;  and  the  surplus  {if  any) 
ujos  to  be  paid  to  the  mortgagor.    The  mortgagor 


made  default,  and  the  m^yrtgaged  ptemises  were 
sold  by  tlie  trustees  of  the  society: 
Held  (reversing  the  decision  of  one  of  the  registrars) 
that  the  society  were  not  entitled  to  retain  the  full 
amount  of  all  the  monthly  instalments  for  the  un- 
expired portion  of  the  seven  years,  but  only  so 
much  thereof  as  represented  principal  money. 
This  was  an  appeal  from  a  decision  of  Mr.  Regis- 
trar  Brougham,  sitting  as  Chief  Judge  in  Bank- 
ruptcy. 
The  facts  of  the  case  were  as  follows : — 
In  1871  Mr.  George  Goldsmith  was  a  member 
of  the  London  and  Suburban  Permanent  Land, 
Livestment,  and  Building  Society. 

The  object  of  this  society  was  in  the  first  of  its 
rules  stated  to  be  to  raise  by  the  subscription  of 
its  members  and  in  shares  of  50Z.  each,  payable  by 
monthly  subscriptions  of  lOs.  per  share,  a  fund 
out  of  which  each  member  should  receive  the 
amount  or  value  of  his  shares  for  the  erecting  or 
purchase  of  a  dwelling  house,  or  other  reu  or 
leasehold  estate. 

By  the  second  of  the  rules  of  the  society  it  was 
provided  that  every  person  subscribing  for  a  share 
should  be  a  member. 

By  the  sixth  rule  members  were  made  liable  to 
a  fine,  at  the  rate  of  6d.  per  11.  for  each  month,  or 
part  of  a  month,  during  which  their  subscriptions 
might  be  in  arrear. 

By  the  eighth  rule  it  was  provided  that  the 
funds  of  the  society  should  be  advanced  to  the 
members,  or  mvested  in  such  manner  on  mort- 
gage as  the  board  should  determine. 

By  the  ninth  rule  it  was  provided  that  every 
member  receiving  an  advance  should  repay  the 
same,  with  interest  at  the  rate  whi<;h  should  be 
determined  by  the  board,  by  monthly  or  other 
instalments. 

By  the  tenth  rule  it  was  provided  that  every 
member  or  other  person  becoming  entitled  to  an 
advaiice  should  execute  such  a  mortgage  security 
of  the  premises  as  the  solicitors  of  the  society 
should  require. 

The  prospectus  of  the  society  stated  that 
borrowing  members,  to  suit  their  conveniences, 
might  fix  their  own  time  during  which  the  instal- 
ments on  their  advances  should  be  payable 
according  to  a  scale  which  varied  according  to  the 
number  of  years  over  which  the  payments  were  to 
be  extended,  the  monthly  instalment  in  respect  of 
a  loan  of  £100  extending  over  seven  years  being 
11.  12s.  2d.  And  the  prospectus  stated  that  these 
instalments  amounted  in  all  cases  to  5Z.  per  cent, 
per  annum  for  the  term  selected,  added  to  the 
principil  sum  borrowed,  and  distributed  in 
monthly  payments  throughout  the  term. 

In  March  1871,  Goldsmith  borrowed  6001.  from 
the  society,  and  gave  them  as  security  for  repay- 
ment thereof,  a  mortgage  on  certain  leasenold 
houses,  situate  at  Lambeth,  in  the  county  of 
Surrey. 

The  mortgage  deed,  which  was  dated  the 
4th  March  1871,  contained  recitals  that  Goldsmith 
was  a  member  of  the  society,  and  had  subscribed 
for  twelve  shares  therein ;  that  by  the  rules  of  the 
society  he  was  entitled  to  receive  an  advance  of 
6001.  which  sum  had  that  day  been  advanced  to 
him  by  the  trustees  of  the  society,  and  that  he  had 
elected  under  the  rules  to  repay  the  600^.,  and  the 
subscriptions,  fines,  and  other  payments  to 
become  due  thereon  in  the  period  of  seven  years 
from  the  date  of  the  deed.  And  Goldsmith  thereby 
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demised  the  houses  to  the  trustees  of  the  society 
for  the  residue  of  the  original  term  less  the  last 
day,  and  the  deed  contained  a  proviso  that  if  Gold- 
smith should  duly  pay  the  subscriptions,  fines, 
and  other  payments,  which  should  become  due 
from  him  in  respect  of  his  shares,  and  of  the  600Z. 
advanced  to  him  by  the  trustees  of  the  society, 
and  should  observe  all  the  rules  of  the  society  m 
respect  of  the  shares  (the  shares  being  treatea  as 
shares  the  advance  upon  which  has  to  be  repaid 
in  seven  years),  and  should  also  pay  the  rent  re- 
served and  perform  the  covenants  contained  in  the 
original  lease,  then  the  trustees  for  the  time  being 
of  the  society  would  indorse  on  the  deed  a  receipt 
for  all  the  moneys  intended  to  be  thereby  secured, 
or  otherwise  surrender  the  mortgaged  premises  to 
Goldsmith.  But  if  default  should  be  made  by 
Goldsmith  in  performance  of  any  part  of  his 
acrreement,  then  it  was  provided  that  the  trustees 
of  the  society  should  have  power  to  sell  the  mort- 
gaged premises,  and  out  of  the  money  arising  from 
the  sale  should  in  the  first  place  retain  all  the 
costs  and  expenses  occasioned  by  the  non-payment 
of  the  subscriptions,  fines,  or  other  moneys,  or  in- 
curred in  the  execution  of  any  of  the  powers  of 
the  deed,  and  should  in  the  next  place  retain  all 
such  subscriptions,  fines,  and  other  sums  of  money, 
and  payments  which  should  be  then  due,  or  which 
would  afterwards  become  due,  in  respect  of  the 
said  shares  during  the  then  remainder  of  the  said 
period  of  seven  years,  it  being  agreed  by  the  parties 
to  the  deed  that  in  case  any  such  sale  should 
take  place  all  the  moneys  which  would  at  any 
time  afterwards  become  due  from  the  said  George 
Goldsmith,  his  executors,  administrators,  or 
assigns,  in  respect  of  the  said  shares  according  to 
the  rules  of  the  society  should  be  considered  as 
then  immediately  due  and  payable ;  and,  lastly, 
should  pay  the  residue,  if  any,  of  the  moneys 
arising  from  such  sale  to  Groldsmith,  his  executors, 
administrators,  or  assigns. 

Goldsmith  was  adjudicated  a  bankrupt  on  the 
3rd  Oct.  1872.  ^ 

Default  having  been  made  in  pa3rment  of  the 
monthly  instalments,  the  society,  in  Dec.  1873, 
sold  the  mortgaged  premises  for  912Z. 

Out  of  this  sum  the  society  claimed  to  retain  their 
costs  and  all  fines  and  instalments  which  had  become 
due  before  the  sale,  and  also  all  the  instalments 
which  would  have  become  due  in  respect  of  the 
advance  of  6001.,  if  the  repayment  had  been  made 
in  its  natural  course  by  payments  extending  over 
the  whole  period  of  seven  years. 

The  truptee  under  the  bankruptcy  of  Goldsmith, 
on  the  other  hand,  while  admitting  that  the 
society  were  entitled  to  be  paid  their  costs  and  all 
fines  and  instalments  which  had  become  due 
before  the  sale,  contended  that  they  could  only 
receive  in  addition  to  that  so  much  of  the  then 
future  instalments  as  represented  the  balance  re- 
maining unpaid  of  the  principsJ  sum  of  600L,  and 
that  nothing  could  be  allowed  to  them  in  respect 
of  interest  accruing  after  the  principal  had  been 
re^id. 

The  Eegistrar  held  that  the  society  were  en- 
titled to  what  they  claimed.  The  Registrar,  in 
giving  judgment,  said :  "  This  is  a  motion  on 
behalf  of  trustees,  calling  upon  a  building  society 
to  pay  a  sum  of  536Z.  alleged  to  be  retained  by  them 
out  of  rents  and  purchase  money  received  by  them 
in  respect  of  the  premises  comprised  in  a  certain 
mortgage  deed,  of  which  premises  they  have  taken 


possession  and  sold.    All  that  I  have  at  present 
to  decide  is  the  legal  construction  of  the  deed. 
Although  I  think  the  deed  might  have  been  drawn 
more  clearly,  it  appears   from  the  rules  of  the 
society  and  the  deed,  that  Mr.  Goldsmith  became  a 
subscriber  for  twelve  shares.    The  deed  states  that 
he  has  '  become  a  member  of  the  said  association, 
and  has  subscribed  for  twelve  shares  therein,  and  by 
the  rules  and  regulations  of  the  said  society,  duly 
certified  and  enrolled,  is  entitled  on  entering  into 
security,  to  receive  an  advance  out  of  the  funds  of 
the  said  association,  in  respect  of  the  said  shares,  of 
the  sum  of  600L,  which  sum  has  tJiis  day  been  paid.* 
It  appears  from  the  rules  which  are  incorporated 
witn  the  deed,  that  '  every  member  receiving  an 
advance  shall  repay  the  same  with  interest  at  the 
rate  which  shall  be  determined  by  the  board  by 
monthly  or  other  instalments.'      Then  we  ought 
to  have  evidence  of  what  rate  of  interest  and  of 
what  instalments,  whether  monthly  or  otherwise, 
have  been  determined  by  the  board  for  the  repay- 
ment of  this  advance  of  6002.     On  behalf  of  the 
society  it  is  alleged  that  when  the  application  for 
an  advance  was  made  to  them,  the  prospectus  was 
handed  to  the  bankrupt,  and  that  he  was  folly 
made  acquainted  by  the  secretary  with  the  terms 
set  out  in  the  prospectus  as  being  the  rate  of  inte- 
rest and  the  repayment  sanctioned  by  the  board  of 
directors.     At  the  same  time  a  book  was  given 
to  him  in  which  his  entrance  fees  are  charged, 
together  with  a  shilling  for  the  book,  and  the 
payment  of   the  first  subscription,  9{.    13«.,   is 
entered ;  and  in  the  same  book  there  is  a  payment 
by  himself  of  91. 13«.  on  the  12th  April.     There- 
fore he  cannot  allege  that  he  did  not  know  that 
that  was  the  monthly  instalment  that  was  to  be 
paid.    That  clears  a  considerable  proportion  of  the 
ground  away.     It  is  clear  that  he  agreed  to  pay 
by  monthly  instalments  of  9L  13^.    Then  comes 
the  proviso  if  he  shall  duly  pay  up  the  several 
subscriptions,   fines,    and   other   payments,  &c. 
Now  whether  this  sum  of  9L  Ids.  is  a  subscrip- 
tion or  an  instalment,  it  certainly  mav  be  included 
in  the  words  'other  payments.'     Tliere  are  the 
rules  and  regulations  which  give  a  certain  discre- 
tion to  the  board  as  to  repayment,  and  which  he 
has  agreed  to.    Then  if  default  is  made  it  is 
lawful  for  the  board  to  collect  the  rents,  enter 
upon  possession,  and  sell.    As  a  matter  of  fact, 
they  did  so.     A  person  was  appointed  to  collect 
the  rents,  and  they  have  sold ;   and  now  the  ques- 
tion is,  how  the  proceeds  of  the  sale  are  to  be 
applied.    The  deea^  says  that  '  they  shall,  out  of 
the  money  arising  from  such  sale,  as  collected 
aforesaid,  first  retain  all  costs  and  expenses  occa- 
sioned by  the  non-payment  of  the  said  subscrip- 
tions, fines,  and  other  moneys,'  &o.    Then,  in  the 
next  place,  they  shall  '  retain  all  such  subscrip- 
tions, fines,  and  other  sums  of  money  which  shall 
be  then  due,  or  which  would  afterwards  become 
due  in  respect  of  tho  said  shares  during  the  then 
remainder  of  the  said  period  of  seven  years.'    A 
distinction  has  been  attempted  to  be  drawn  be- 
tween this  part  of  the  deed  and  the  former  part. 
The  words  are, '  become  due  with  respect  to  the 
said  shares.'    It  does  not  add, '  with  respect  to 
the  said  £600.'     These  words   are  left  out.    I 
agree  with  Mr.  Finch  that  the  deed  is  not  prepared 
with  the  clearness  and  accuracy  with  which,  per- 
haps, it  ought  to  have  been  prepared  to  meet  a 
case  of  this  kind ;  but  we  must  look  at  the  deed 
as  it  is,  and  give  a  reasonable  construction  to  its 
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tenns,  if  we  can  arrive  at  a  reasonable  constrno- 
tion  without  straining  the  language  in  any  way. 
After  the  best  consideration  that  I  can  give  to  tne 
matter,  it  seems  to  me  that  it  has  been  more  as 
an  over8i;i:ht  that  those  words  have  been  left  out. 
It  is  in  respect  of  his  shares  that  the  money  has 
been  advanced  to  him,  and  I  come  to  the  oonolu- 
sion  that  the  society  is  entitled  to  that  91, 13«.  a 
month,  and  to  all  tbe  fines  that  may  be  dne  in 
respect  of  any  overdue  instalments;  but  an  account 
must  be  taken  clearly  showing  the  amounts  re- 
ceived by  the  society  for  the  rents  and  profits 
and  the  date  of  such  receipts.  They  being  in 
the  receipt  of  rents  must  show  clearly  that 
they  had  not  sufficient  in  hand  applicable  to 
pay  the  instalments  as  they  became  aue.  They 
must  show  dearly  and  distinctly  the  dates 
and  amounts  of  the  rents  they  have  received, 
and  that  the  fines  are  properly  calculated.  Then 
comes  another  proviso,  that  in  case  of  any  such 
sale  all  the  money  which  would  at  any  time  after- 
wards become  due  from  Goldsmith  in  respect  of 
the  said  shares,  according  to  the  rules  of  the  said 
association,  shall  be  considered  as  then  imme- 
diately dne  and  payable.  Now,  having  come  to 
the  conclusion  that,  according  to  the  rules  of  the 
association,  he  was  bound  to  pay  92.  Ids.  a  month 
for  seven  years,  the  sale  having  taken  place,  the 
whole  of  that  amount  of  91. 13«.  a  month  for  the 
rest  of  the  seven  years  becomes  immediately  due 
and  payable.  There  can  be  no  question  that  that 
is  a  very  favourable  construction  for  the  society, 
and  that  by  it  they  make  a  very  eood  bargain  for 
themselves.  The  terms  ot  the  loan  certainly  are 
not  exorbitant.  They  charge  merely  6  per  cent, 
upon  the  amount  advanced,  and  they  would  say, 
perhaps,  that  if  they  could  get  anything  more 
than  that  they  run  a  certain  risk.  In  advancing 
money,  they  do  so  upon  a  certain  valuation  of 
the  premises.  In  this  case,  as  it  happened,  the 
premises,  instead  of  depreciating,  have  increased 
m  value,  and  they  have  the  benefit  of  it.  The 
premises  might  have  depreciated,  and  upon  a  sale, 
instead  of  there  being  a  surplus,  there  might  have 
been  a  deficiency,  and  then  the  question  would 
have  been,  if  there  had  been  a  deficiency,  would 
they  have  been  entitled  to  come  and  prove  for  the 
prospective  instalments  at  the  rate  of  91,  IZs,  a 
month  ?  I  think  they  would,  according  to  the  true 
construction  of  this  deed.  It  is  much  the  same 
thing  as  we  know  takes  place  in  many  loan  socie- 
ties where  a  certain  sum  is  advanced,  subject  to  a 
large  discount,  payable  by  instalments,  and  there 
is  a  proviso  in  the  promissory  notes  that  in  case 
any  default  is  made  in  the  instalments,  the  whole 
amount  becomes  immediately  due  and  payable.  I 
think  I  am  bound  to  come  to  the  conclusion, 
having  given  the  subject  the  best  consideration  I 
can,  that  the  society  is  entitled  to  91.  Ide.  a  month, 
calculating  it  in  the  way  they  have  done ;  but  they 
mast  render  a  full  account  as  to  the  receipts  of  the 
rents  and  profits." 

From  this  decision  the  trustee  in  the  bankruptcy 
appealed. 

Little,  Q.O.  and  Bagley,  for  the  appellant. — The 
registrar's  decision  gives  the  benefit  building 
society  interest  upon  their  principal  afber  it  has 
been  repaid  to  them.  It  would  take  very  clear 
language  in  the  deed  to  entitle  them  to  that. 
The  society  are  by  the  deed  entitled  to  retain  out 
of  proceeds  of  sale  all  costs  and  expenses  occa- 
sioned by  the  non- payment  of  the  subscriptions, 
Mag.  Cas.— Vol.  IX. 


fines,  and  other  moneys ;  and  in  the  next  place  to 
retain  "all  such  subscriptions,  fines,  and  other 
sums  of  money  which  shall  be  then  due,  or  which 
would  afterwards  become  due  in  respect  of  the 
said  shares  during  the  then  remainder  of  the  said 
period  of  seven  years."  The  monthly  instalments 
of  91.  ISs,  include  interest  at  5  per  cent,  on  the 
advance  of  6001,,  and  it  cannot  be  said  that  those 
instalments  "  would  afterwards  become  due "  in 
respect  of  the  shares.  We  therefore  contend  that 
in  addition  to  the  sums  due  at  the  date  of  the  sale, 
the  society  are  only  entitled  to  so  much  of  the 
600Z.  as  remains  unpaid,  and  interest  thereon  at  5 
per  cent. 

Finlay  KniglU  and  Edward  Pollock  (of  the  Com- 
mon Law  Bar),  for  the  respondents. — We  submit 
that  we  are  entitled  to  retain  the  full  amount  of 
all  the  monthly  instalments  which  we  should  have 
received  if  the  money  had  remained  out  for  the 
period  contemplated  by  the  mortgage  deed.  In 
Moaley  v.  Bnk&r  (6  Hare  87 ;  17  L.  J.  267,  Ch. ;  and 
on  appeal,  18  L.  J.  457,  Ch.),  in  the  case  of  a  mort- 
gage to  a  benefit  building  society,  whose  rules 
were  very  similar  to  those  of  the  society  in  the 
present  case,  it  was  held  that  the  mortgagor  was 
entitled  to  redeem  only  upon  payment  of  all  the 
future  subscriptions  on  his  shares  until  the  dis- 
solution of  the  society,  the  probable  duration  of 
the  society  to  be  ascertained  by  calculation,  and 
the  future  payments  to  be  treated  as  if  imme- 
diately due.    They  also  cited — 

Seagrave  v.  Pope,  1  De  G.  M.  &  G.  783. 

Without  calling  for  a  reply, 

The  LoBD  Chancellor  (Cairns)  said.  —  The 
manner  in  which  the  mortgage  deed  is  expressed 
and  the  rules  worded  creates  a  considerable 
amount  of  unnecessary  obscurity,  but  I  think 
that  no  doubt  can  be  entertained  as  to  the  real 
nature  of  the  transaction.  Divested  of  technical 
terms,  it  was  an  advance  to  Mr.  Goldsmith  of  the 
money  which  represented  the  amount  of  the 
shares  for  which  he  had  subscribed.  If  the  ninth 
rule  of  the  society  be  taken  in  connection  with  the 
prospectus,  which  I  think  must  be  done,  as  there 
is  nothing  else  to  fix  the  rate  of  interest,  it  appears 
to  me  to  be  clear  that,  for  the  purpose  of  this 
mortgage,  Mr.  Goldsmith  was  treated  as  if  he  had 
an  advance  of  GOOl.,  which  was  to  be  repaid  with 
interest  thereon  at  5  per  cent,  per  annum,  but  the 
repayment  was  to  be  spread  over  seven  years,  and 
was  to  be  made  by  equal  monthly  instalments,  each 
of  those  instalments  being  made  up  of  a  part  of  the 
principal  and  a  part  of  the  interest.  If  that  be  so, 
one  would,  in  the  absence  of  any  stipulation  to  the 
contrary,  infer  that,  in  case  of  default  being  made 
in  the  payment  of  any  instalment,  all  that  was 
then  due  m  respect  of  past  monthly  instalments 
and  fines  would  have  to  be  paid  out  of  the  moneys 
arising  from  the  sale  of  the  mortgaged  premises, 
and  that  with  regard  to  the  future,  the  balance  of 
the  principal  money  would  be  the  utmost  that 
could  be  retained  by  the  society  out  of  the  proceeds 
of  sale,  and  that  there  would  be  nothing  in 
respect  of  which  interest  could  accrue  in  the  future. 
And  the  provision  contained  in  the  mortgage  deed 
with  regard  to  the  application  of  the  proceeds  of 
sale,  when  construed  in  a  reasonable  way,  seems  to 
be  im  accordance  with  this  view.  That  provision 
empowers  the  trustees  of  the  society,  out  of  the 
money  arising  from  the  sale,  in  the  first  place  to 
retain  all  the  costs  and  expenses  occasioned  by  the 
non-payment  of  the  subscriptions,  fines,  and  other 
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moneys,  or  incurred  in  the  execntion  of  any  of  the 
powers  of  the  deed,  and  in  the  next  place  to 
"retain  all  such  subscriptions,  fines,  and  other 
sums  of  money  and  payments  which  shall  be  then 
due,  or  which  would  afterwards  become  due  in 
respect  of  the  said  shares  during  the  then  remainder 
of  the  said  period  of  seven  years,  it  being  agreed 
by  the  said  parties  hereto  that  in  case  any  such 
sale  shall  take  place,  all  the  moneys  which  would 
at  any  time  afterwards  become  due  from  the  said 
George  Goldsmith,  his  executors,  administrators, 
or  assigns,  in  respect  of  the  said  shares,  according 
to  the  rules  of  the  said  association,  shall  be  con- 
sidered as  then  immediately  due  and  payable."  It  is 
quite  clear  that  with  respect  to  the  future  you 
cannot  construe  the  words  "  moneys  which  would 
at  any  time  afterwards  become  due"  so  as  to 
include  fines.  Nor  can  those  words  be  so  construed 
as  to  include  interest  which  could  only  accrue  if  a 
principal  sum  remained  outstanding  and  forebome. 
The  conclusion,  therefore,  appears  to  be  that  upon 
the  sale  the  costs  and  all  sums  then  due  in  respect 
of  past  instalments  and  fines  must  be  paid  to  the 
society,  and  then  it  mast  be  ascertained  how  much 
of  the  monthly  instalments  represented  principal 
and  how  much  interest,  and  the  balance  of  the 
principal  which  upon  that  footing  remains  unpaid, 
must  then  bo  paid  to  the  society  out  of  the  pro- 
ceeds of  the  sale.  The  registrar  s  order  must  be 
varied  accordingly. 

Lord  Justice  James. — I  am  of  the  same  opinion. 

Lord  Justice  Mellish. — I  am'  of  the  same 
opinion.  According  to  the  rules  of  this  society 
an  advance  does  not  appear  to  be  made  in  antici- 
pation of  what  would  be  ultimately  due  to  a  sub- 
scribing member,  as  it  was  in  other  cases  which 
'have  been  before  the  courts.  The  eighth  rule  pro- 
vides that  the  funds  of  the  society  shall  be  ad* 
vanoed  tio  the  members  or  invested  in  such  manner 
on  mortgage  as  the  board  shall  determine,  and 
the  ninth  rule  provides  that  every  member  re- 
ceiving an  advance  shall  repav  the  same  with 
interest,  at  the  rate  which  shall  be  determined  by 
the  board,  by  monthly  or  other  instalments.  Bje 
is  to  repay  the  advance,  which  may  be  greater  or 
less  than  the  amount  of  his  shares,  with  interest. 
The  deed  must  be  construed  in  accordance  with 
the  rules.  No  interest  can  possibly  become  due 
after  the  principal  has  been  repaid,  and  therefore 
interest  arter  repayment  of  the  principal  is  not  a 
sum  which  can  ever  become  due  to  the  society 
according  to  the  rules.(a) 

Solicitor  for  the  appellant,  Jolm  Finch, 

Solicitor   for   the  respondents,  Charles   Etho' 
ington,      

COXniT  OF  QUEEV'S  SEITCK. 

Beported  by  J.  Shobtt  and  M.  W.  McKsllab,  Esqn., 

Boxriaten-at-Law. 


TuesdoAf,  Nov,  10, 1874. 

Edgwase  Highway  Board  v.  Harbow  Distbict 

Gas  Company. 

District  highway  hoard — License  to  open  a  road — 
Consideration  for  bargain — 26  ^  26  Vict  c,  61. 

Declaration  alleged  an  agreement  between  plaintiffs 
and  defendants,  that,  if  the  plaintiffs  wotdd  give 
and  grant'  to  the  defendants  licence  and  permis' 

—     — ---  I — 

(a)  See,  however,  Matteraon  v.  Elderfisld  (20  L.  T. 
Bep.  503 ;  L.  Bep.  4  Ch.  207)  which  was  not  dted  in  the 
argament. 


sion  to  open  a  certain  public  highway  in  iheir 
jurisdiction,  the  defendants  would  make  good  ihe 
surface  of  the  road  which  might  he  disturbed  or 
damaged  thereby  f  and  would  pay  to  the  plaintiffs 
a  sum  of  money. 
Held,  upon  demurrer,  that  this  was  st^}icieni  eon- 
sideralion  for  a  valid  bargain ;  a/nd  thai  the  Act 
permitted  ly  the  plaintiffs,  not  being  necessarily 
illegal,  the  declaration  was  good. 
These  were  cross  demurrers  to  the  first  count  of 
the  declaration,  and  to  one  of  the  pleas  to  the 
second  count. 

The  declaration  stated  that  in  the  year  1872 
certain  persons   formed  themselves  into  a  Gas 
Company,  under  the  name  of  the  Harrow  Gas- 
light ana  Coke  Company,  Limited,  for  the  pur- 
pose of  supplying   with   gas   the   parishes   and 
places  of  ELarrow,  Perivale,  Northolt,  and  Pimier, 
in  the  county  of  Middlesex,  and  generally  for  car- 
rying on  the  business  usually  carried  on  by  gas 
companies,  and  such  company  was  duly  registered 
under  the  Companies  Act,  1862 ;  and  afterwards, 
(to  wit)  on  the  27th  Jan.  1873,  it  was  agreed  by  and 
between  the  plaintiffs  and  the  said  limited  com- 
pany that  if  the  plaintiffs  would  ^ve  and  grant 
to  the  said  limitea  company  their  hoence  and  per- 
mission to  open  a  certain    public  highway,  the 
same  being  within  the  jurisdiction  and  manage- 
ment of,  and   vested   in,  the  plaintiffs,  as  such 
Highway  Board  as  aforesaid,  that  they,  the  said 
limited  company,  would  make  good  the  surface  of 
the    said   road   which    might    be    disturbed   or 
damaged  thereby,  and  would  pay  to  the  nlaintifb 
the  sum  of,  to  wit.  Is.  per  yard  of  the  said  nighway 
so  opened ;  and  the  plaintiffs  further  say  that  in 
and  by  the  Harrow  Gas  Act  1873,  after  reciting 
amongst  other  things  that  it  was  expAdient  that 
the  district  within  which  the  said  limited  company 
should  supply  gas  should  be  defined,  and  that  Uie 
said  limitea  company  should  be  dissolved  and  rein- 
corporated with  further  powers,  it  was  enacted 
amongst  other  things  that  from  and  an;er  the 
passing  of  that  Act,  the  said  limited  company 
should  be  dissolved,  and  the  several  persons  and 
oorporations  who  immediately  before  the  passing 
of  that  Act  were  members  of  that  company,  and 
all  other  persons  and  corporations  who  had  sub- 
scribed, or  who  should  thereafter  subscribe  to  the 
undertaking  of  the  company,  and  their  executors, 
administrators,  successors,  and  assigns  respectively 
should  be  and  were  united  into  a  company  for  the 
purpose  thereinafter  mentioned,  and  should  be  in- 
corporated by  the  name  of  the  Harrow  District 
Oas  Company,  and  by  that  name  should  be  a  body 
corporate  with  perpetual  succession  and  a  common 
seal^  with  power  to  purchase,  hold,  and  dispose 
of   lands  and  other  property  for  the   purposes 
of   that  Act,  and  that  except  as  was  by  that 
Act  otherwise  specially  provided,  all  purchases, 
saleSy    conveyances,   grants,    assurances,    deeds, 
contracts,  bonds,  and  a^^reements    entered  into 
or  made  before  the  passmg  of  that  Act  by,  to, 
or  with  the  said  limited  company  or  any  trostees 
or  persons  acting  on  behali  of  the  said  limited 
oompan^r,  or  by,  to,  or  with  any  other  person  to 
whose  rights  and  liabilities  they  had  succeeded, 
and  then  in  force,  should  be  as  binding  and  of  as 
full  force  and  effect  in  every  respeot  against  or  in 
favour  of  the  said  company,  beins  the  defendants, 
and  miffht  be  enforced  as  fully  ana  effectually  aa  if 
insteadof  the  said  limited  company  or  the  trustees 
or  persons  acting  on  behalf  of  the  said  limited 
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company,  the  Baid  oompany  being  the  defendants, 
had  becm  a  party  thereto,  and  that  from  and  after 
the  passing  of  that  Act,  and  except  as  was  by  that 
Act  otherwise  expressly  proyided,  the  defendants, 
the  said  oompany,  should  in  all  respects  be  subject 
to  and  should  discharge  all  obligations  and  liabi- 
lities to  which  the  said  limited  company  imme- 
diately before  the  passing  of  that  Act  were  subject, 
and  should  indemnify  the  members,  directors, 
officers,  and  servants  of  the  said  limited 
company,  and  their  respectiTe  representatives, 
from  all  such  obligations  and  liabilities,  and 
from  all  expenses  and  costs  in  that  behalf; 
and  the  plaintiffs  say  that  the  said  agreement 
between  the  plaintiffs  and  the  said  limited  com- 
pany was  and  is  a  contract  binding  and  of  full 
force  against  the  defendants,  as  if  they  had  been  a 
party  thereto,  by  the  force  and  operation  of  the 
said  Act,  and  within  the  trae  intent  and  meaning 
thereof,  and  not  excepted  in  any  way  from  the 
operation  thereof.  And  the  plaintiffs  further  say 
that  such  licence  and  permission  was  given  and 
gxtmted  as  aforesaid  by  the  plaintiffs,  and  that  the 
said  highway  was  opened  under  and  by  virtue  of 
SQch  licence,  and  permission  for  divers  (to  wit) 
1476  superficial  yards,  and  in  so  doing  the  said 
highway  became  aod  was  greatly  disturbed  and 
damaged ;  and  the  plaintiffs  aver  performance  of 
all  conditions  precedent,  and  that  all  things  have 
been  done,  and  happened,  and  all  times  elapsed 
before  this  suit  necessary  and  proper  to  entitle  the 
plaintiffs,  and  nothing  has  been  done  or  happened 
to  disentitle  plaintiffs  to  maintain  this  action 
against  the  defendants,  by  virtue  of  the  said  Act 
in  respect  of  the  breaches  hereinafter  mentioned. 
Yet  neither  the  said  limited  company,  nor  the 
defendants  did  nor  would  make  good  the  surface 
of  the  said  highway  so  disturbed  and  damaged  as 
aforesaid)  nor  did  nor  would  pay  to  Jbhe  plaintiffs 
the  said  sum  of  Is.  per  yard  for  and  in  respect  of 
the  said  1470  yards  so  opened  as  aforesaid,  but 
therein  wholly  made  default,  whereby  the  plaintiffs 
have  been  and  are  greatly  damnified  and  aggrieved, 
and  have  been  put  to  great  expense  in  and  about 
iD^iig  good  the  said  surface  of  the  said  high- 
way so  damaged  and  disturbed  as  aforesaid. 

And  by  the  second  count  the  plaintiffs  also  sued 
the  defendants  for  money  agreed  to  be  paid  to  the 
plaintiffs  by  the  said  company,  limited,  and  payable 
by  them,  and  since  the  passing  of,  and  by  virtue  of 
the  said  Act,  payable  by  the  defendants  to  the 
plaintiffs,  for  the  leave  and  licence,  and  permission 
given  by  the  plaintiffs  to  the  said  company, 
limited,  to  open  for  divers  (to  wit)  4000  yards,  a 
certain  public  highway  under  the  control  and 
management  of,  and  vested  in,  and  within  the 
jurisdiction,  of  the  plaintiffs,  and  under  and  by 
virtue  of  such  licence,  and  permission  opened  by 
the  said  limited  oompany,  and  for  money  found  to 
be  due  from  the  fc'aid  limited  company  to  the 
pkuntiffs,  on  accounts  stated  between  them. 
Whereby  and  by  reason  of  the  premises  in  this 
count  mentioned,  and  by  virtue  and  operation  of 
the  said  Act,  the  defendants  have  become,  and  are 
liable  to  pay  the  same  money  to  the  plaintiffs,  yet 
the  said  limited  company  has  not,  nor  have  the 
defendants  paid  the  same,  or  any  part  thereof,  but 
have  therein  wholly  made  default. 

The  defendants,  for  a  fifth  plea  to  the  second 
ooant,  said  that  the  said  debts  and  causes  of 
action  therein  contained  respectively,  arise  under 
and  in  respect  of  the  same  identical  contract  and 


agreement  as  is  alleged  in  the  said  first  count,  and 
not  otherwise. 

This  plea  raised,  on  the  second  count,  the  ques- 
tion of  the  validity  of  the  first  count,  and  the  two 
grounds  of  demurrer  to  the  declaration  were 
(1)  that  there  was  no  consideration  for  the  defen- 
dants* alleged  promise ;  and  (2)  that  the  plaintiffs' 
alleged  licence  and  permission  were  given  for  the 
purpose  of  the  defendants  doing  an  illegal  act. 

Baylie  (with  him  Dcmiel)  argued  for  the  plain- 
tiffs.— The  question  is  whether  the  declaration 
discloses  either  no  consideration  for  the  contract, 
or  a  contract  which  is  necessarily  illegal. 
[Mellob,  J. — Is  there  any  statutory  authority  to 
the  board  to  allow  a  nuisance  P]  Perhaps  not ; 
but  what  the  defendants  were  permitted  to  do 
need  not  have  been  a  nuisance.  [Blackbubn,  J. — 
Probably  it  was  not  necessarily  a  nuisance,  and 
therefore  the  contract  would  not  be  illegal.  But 
how  can  you  show  a  consideration  P]  Some  con- 
sideration is  all  that  is  required ;  the  qv^cmtitm  is  of 
no  consequence.  There  was  some  consideration 
in  the  grant  of  the  licence,  because  the  plaintiffs 
could  otherwise  have  prevented  the  defendants 
from  opening  the  highway.  25  &  26  Vict.  c.  61 
provides  for  the  formation  of  boards  in  highway 
districts,  and  by  sect.  11  "  All  such  nowers,  rights, 
duties,  liabilities,  capacities,  ana  incapacities 
(except  the  power  of  making,  assessing,  and 
levying  highway  rates)  as  are  vested  in  or  attached 
to,  or  would  but  for  this  Act  have  become  vested 
in  or  attached  to  any  surveyor  or  surveyors  of 
any  parish  forming  part  of  the  district,  shall  vest 
in  and  attach  to  the  highway  board."  By  sect.  17 
'*  The  highway  board  shall  maintain  in  good  re- 
pair the  highways  within  their  district,  and  shall, 
subject  to  the  provisions  of  this  Act  as  respects 
the  highways  in  each  parish  within  their  district, 
perform  the  same  duties,  have  the  same  powers, 
and  be  liable  to  the  same  legal  proceedings  as  the 
surveyor  of  such  parish  would  have  performed, 
and  had  been  liable  to,  if  this  Act  had  not  passed.'' 
Amongst  others  of  the  surveyor's  powers,  sect.  73 
of  5  &  6  WU.  4,  c.  50,  enables  him  to  give  notice 
to  remove  anv  rubbish  or  other  matter  or  thing 
whatsoever,  wliich  has  been  laid  upon  a  highway  so 
as  to  be  a  nuisance,  and  if  not  removed  he  may 
clear  it  away  and  dispose  of  it.  By  sect.  103, 
penalties,  which  are  imposed  by  sect.  72  upon 
persons  destroying  or  injuring  the  surface  of  any 
highway,  are  to  be  paid  one-half  to  the  informer, 
the  other  half  to  the  surveyor  to  be  applied  to  the 
repair  of  the  district  highways.  The  highway 
board  clearly  had  authority  to  prohibit  the  opening 
of  this  highway. 

FkUbrich,  Q.C.  (with  him  Fitzgerald)  for  the 
defendants. — First,  the  agreement  as  alleged  in  the 
declaration  discloses  no  consideration  issuing  from 
the  plaintiffs.  Secondly,  the  act  licenced  is  actually 
prohibited  by  law.  The  powers  of  a  surveyor, 
which  are  transferred  by  the  Act  of  1862,  to  the 
Highway  Board,  may  be  gathered  from  sect.  41  of 
the  Act  of  1835.  Amongst  them  there  is  no 
authority  to  grant  a  licence  to  open  a  highway. 
[Blackbubn,  J. — I  should  like  to  know  something 
about  a  surveyor  before  the  Highway  Act.]  It 
appears  from  Wellbeloved  on  Highways,  at  p.  105, 
that  it  is  the  business  of  surveyors  **  to  superintend 
the  repair  of  highways,  and  to  enforce  under  the 
regulations  contained  in  the  Acts  that  duty  of 
repairing  which  is  imposed  by  law  in  the  manner 
already  described."     This  duty  of  surveyors  was 
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also  recognised  in  Yovna  v.  Da/vis  (7  H.  &  N.  760, 
in  error  2  K.  &  G.  197),  but  it  was  there  held  that 
no  action  lay  against  a  surveyor  for  not  repairing. 
The  remedy  against  the  defendants  for  opening 
the  highway  was  by  indictment,  and  the  Board  had 
no  power  to  prevent  that  remedy  from  being 
adopted.  [Lush,  J. — Consideration  for  a  promise 
may  be  either  a  benefit  to  the  person  who  promises 
or  a  detriment  to  the  person  to  whom  the  promise 
is  made.  Here  the  duty  to  maintain  tne  road 
has  been  laid  upon  the  board,  and  if  the  licence  to 
open  it  be  no  benefit  to  the  defendants,  yet  it  must 
be  a  detriment  to  the  plaintiffs,  by  enabling  the 
defendants  to  interfere  with  their  duty  and  cause 
them  liability.]  The  liability  caused  by  opening 
the  highway  would  rest  only  upon  the  defendants ; 
Reg,  V.  Longton  Gas  Convpa/ny  (2  E.  &  E.  651)  is  an 
authority  that  it  is  an  indictable  nuisance  to 
obstruct,  or  to  employ  others  to  obstruct  a 
public  highway  or  footway  by  placing  earth 
and  bricks  thereon,  taking  up  tne  pavement, 
and  opening  trenches  for  the  purpose  of  laying 
down  service  pipes,  for  the  supply  of  gas  from 

Sublic  mains  to  private  houses,  unless  those  who 
0  or  authorise  such  acts  have  parliamentary 
powers  for  the  purpose.  This  decision  renders 
that  of  Reg.  v.  Betis  (16  Q.  B.  1022),  by  which  it 
was  held  that  whether  an  obstruction  to  a  highway 
was  necessarily  a  nuisance,  inapplicable  to  the 
present  case.  In  Reg,  v.  Sheffield  Oas  Gonsumera' 
Company  reported  in  a  note  to  Ellis  v.  SJuffield 
Gas  Gonswners'  Company  (18  Jur.  146),  Lord 
Campbell  in  his  judgment  referred  to  "  the  licence 
of  the  surveyor  of  highways ;  but  unless  he  has 
authority  to  license  an  obstruction  of  the  highway, 
his  authority  is  nought  in  this  case,  because  these 
were  not  acts  done  for  repairing  the  highway." 
[Blackburn,  J. — I  agree  that  if  a  surveyor  had 
sanctioned  an  obstruction,  the  sanction  would  have 
been  illegal ;  but  it  does  not  seem  to  me  that  the 
alleged  agreement  must  necessarily  cause  such  an 
obstruction  as  would  amount  to  a  nuisance.]  At 
all  events  the  board  could  not  protect  the  defen- 
dants from  an  indiccment,  nor  from  penalties  for 
what  they  proposed  to  do,  and,  therefore,  their 
sanction  was  useless  and  void. 
Baylis  was  not  heard  in  reply. 
Blackburn,  J. — I  think  our  judgment  on  this 
demurrer  must  be  for  the  plaintiffs,  who,  being  a 
Highway  Board,  are,  by  force  of  the  Highway  Act 
of  1865,  in  the  same  position  as  a  surveyor  before 
that  Act.  The  surveyor  had  the  control  of  the 
highways  in  his  district,  and  could  prevent  any- 
thing being  done  iniurious  to  the  parish,  which 
was  not  the  right  of  the  party  doing  it.  Here  the 
declaration  alleges  that  it  was  agreed  that,  if  the 
plaintiffs  would  give  and  grant  to  the  defendants 
their  licence  and  permission  to  open  a  certain 
public  highway,  the  defendants  would  make  good 
the  surface  of  the  road  which  might  be  disturbed 
or  damaged  therebv,  and  would  pay  a  certain  sum 
to  the  plaintiffs.  This  agreement  on  defendants' 
part,  not  being  under  seal,  requires  some  consider- 
ation to  make  it  binding,  It  is  a  sufficient 
consideration  to  support  a  promise,  if  the  person 
I)romising  obtain  thereby  some  benefit  for  himself , 
or  put  the  other  person  with  whom  he  is  dealing 
to  some  inconvenience  or  loss.  Here  the  defen- 
dants had  the  advantage  by  this  agreement  of 
protection  from  any  steps  in  the  way  of  prosecution 
which  the  plaintiSs  might  otherwise  have  insti- 
tuted against  them,  and  at  the  same  time,  by 


availing  themselves  of  this  licence,  they  put  the 
plaintiffs  to  the  risk  of  liability  for  the  intermit- 
tence  of  their  duty  to  maintain  the  road  in  repair. 
It  is  contended,  however,  that  if  there  had  been 
any  liability  on  the  plaintiffs'  part,  the  agreement 
must  have  been  to  license  an  illegal  act.  There 
might  have  been  a  possible  risk  of  indictment 
against  the  Board ;  and  yet  the  obstruction  of  the 
road  need  not  necessarily  have  been  a  nuisance,  or 
illegal  ;  and  it  seems  to  me  that  it  does  not 
follow  that  a  jury  would  find  the  opening  of  a  road 
for  the  purpose  required  by  the  defendants  neces- 
sarily a  nuisance,  although  it  could  not,  perhaps, 
fail  to  be  a  temporary  obstruction.  I  think  a 
bargain  was  sufficiently  made  according  to  the 
statements  in  the  declaration,  and  I  do  not  think 
the  necessary  result  and  object  of  it  was  the  per- 
formance of  an  illegal  act. 

Mellor,  J. — I  am  of  the  same  opinion.  I  had 
some  doubt  at  first,  but  I  am  now  satisfied  that 
what  the  defendants  were  licensed  to  do  was  not 
necessarily  an  indictable  offence,  nor  an  illegal  act 
at  all.  Clearly,  the  plaintiffs  might  have  taken 
steps  to  prevent  it ;  and  I  think  if  a  person  au- 
thorise an  act  which  he  has  the  power  to  prevent, 
he  gives  a  sufficient  consideration  for  a  promise 
by  uie  person  authorised.  I  think  this  amounts 
to  a  valid  agreement,  and  the  objection  to  it  is  not 
only  insufficient,  but,  as  it  seems  to  me,  it  raises 
a  very  shabby  defence. 

Lush,  J. — I  am  of  the  same  opinion.  This  ap- 
pears to  me  a  clear  case.  First  it  is  alleged  that 
this  is  nvdum  pactum.  Now  it  has  been  held  that 
where  a  depression  has  occurred  in  a  road,  it  is  the 
duty  of  persons  who  have  the  charge  of  maintain- 
ing the  road,  to  repair  it.  By  this  licence  the 
plaintiffs  incurred  the  risk  of  having  to  repair  the 
road,  and  that  appears  to  me  to  be  ample  con- 
sideration for  the  promise  made  by  the  defen- 
dants. This  licence,  besides,  was  also  a  benefit 
to  the  defendants  as  well  as  a  detriment  to  the 
plaintiffs,  because  the  former  thereby  obtiuned 
protection  from  prosecution  by  the  latter.  Fur- 
ther, it  was  said  that  the  licence  was  void,  because 
it  authorised  an  illegal  act ;  but  even  if  opening; 
the  road  should  amount  to  an  obstruction,  it  is 
not  necessarily  a  nuisance.  There  is  nothing, 
therefore,  to  invalidate  this  agreement,  and  the 
declaration  is  good. 

Judgment  for  plaint^s. 

Attorneys  for  plaintiffs,  Till&y  and  lAggins, 
Attorney  for  defendants,  /.  3f.  Weighiman. 


Saturday,  Nov,  14, 1874. 
Barton  v.  Piogott. 

Highway — Surveyor's  accounts — Use  of  team  and 
materials — Allowances  of  iJlegal  charges — 
Justices*  discretion, — 5  4*  ^  WUL  4,  c.  50.  as, 
44  &  46. 

The  amounts  of  the  respondents,  who  were  ntrveyors 
of  highways,  were  duly,  under  sect  44  of  the 
jkighway  Act  1835,  laid  before  and  approved  hj 
the  parishioners  in  vestry  assembled  ,*  and  also 
laid  before  justices,  who  upon  complaint  of  appel- 
lant,  a  ratepayer,  examined  one  of  the  respondents 
on  oath  ana  allowed  the  accounts.  Some  of  the 
charges  allowed  had  been  incv/rred  for  team  and 
m^aierials  provided  by  the  said  respondent  without 
a  pi'evioy>s  written  order,  for  which  by  sect,  46  a 
surveyor  is  liable  to  a  penalty.   The  Justices,  liovh 
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eoWtfownd  that  the  required  work  of  the  highway 

could  not  othervnee  have  been  done,  that  no  fraud 

hod  6een  committed  or  contemplated  by  ike  re- 

sfpondentB^  thai  the   wm-hs  had  been  well   and 

eeonomicoG/y  performed,    and  that  the  expenses 

charged  were  bond  fide  incurred. 

Held,  upon  a  case  stated,  that  sect,  46  prohibits 

bargains  for  and  use  of  a  surveyor's  horses  and 

maierials,  ynthoiU  previous  written  order,  alto- 

geiher,  and  makes  them  absolutel/y  iUegal  and  void, 

so  thai  charges  for  tJiem  cannot  be  enforced  in 

any  way ;  and  thai  the  discretion  to  justices  given 

by  sect.  44  does  not  enable  them  to  aUow  such 

charges. 

This  was  a  case  stated  by  two  cf  Her  Majesty's 

Justices  of  the  Peace,  in  and  for  the  county  of 

Stafford,  under  the  statute  20  &  21  Vict.  c.  43,  for 

the  purpose  of  obtaining  the  opinion  of  the  court 

on  questions  of  law  which  arose  before  them  as 

hereinafter  stated. 

At  a  special  sessions  for  the  highways  in  the 
petty  sessional  division  of  Penkridge,  in  the 
county  of  Stafford,  held  in  and  for  the  said  division 
on  the  29th  July,  1872,  a  complaint  preferred  by 
Thomas  Cash  Barton,  of  Hednesford,  in  the  said 
county,  a  person  chargeable  to  the  highway  rates 
for,  and  an  inhabitant  of  the  township  or  liberty 
of  Hednesford,  in  the  said  division  (hereinafter 
called  the  appellant),  against  the  accounts  of  the 
respondents,  Francis  Piggott  and  Thomas  Eskrett, 
as  the  late  surveyors  of  the  highways  of  the  said 
township  or  liberty,  and  of  the  application  of  the 
moneys  received  by  them  during  their  tenure  of 
ofSce,  which  expired  on  the  3rd  June  then  last, 
and  which  complaint  was  stated  as  follows : 

1.  That  of  the  amount  stated  in  the  said  accounts 
to  have  been  paid  to  one  Wm.  Simcoi  61.  16s.  6d., 
part  thereof  has  not  been  paid. 

2.  That  of  the  amount  stated  in  the  said  accounts 
to  have  been  paid  to  one  John  Peake,  no  part 
thereof  has  been  paid. 

3.  That  of  the  amount  stated  in  the  said 
accounts  to  have  been  paid  to  one  Bartholomew 
Bate  21Z.  6s.  6d.,  part  thereof,  has  not  been  paid. 

4.  That  the  said  late  surveyors  are  not  entitled 
to  take  credit  in  their  said  accounts  for  the  sums 
not  so  paid,  nor  for  the  sum  of  261.  18s.  credited 
in  their  said  accounts  as  payment  to  the  said 
Francis  Piggott  for  team  work,  and  materials 
alleged  to  have  been  done  and  supplied  bj  him  : 
—was  heard  &nd  determined  by  the  said  justices 
being  then  present,  and  upon  such  hearing  they 
dismissed  the  said  complaint  and  allowed  the  said 
accounts. 

And  whereas  the  appellant  being  dissatisfied 
with  their  determination,  upon  the  hearing  of  the 
said  complaint  as  being  erroneous  in  point  of 
law,  pnrsnant  to  sect.  2  of  the  said  statute 
(20  di^  21  Yict.  c.  43)  duly  applied  to  the  justices  in 
writing  to  state  and  sign  a  case  setting  forth 
the  facts  and  the  grounds  of  such  their  deter- 
mioation  as  aforesaid  for  the  opinion  of  this 
court,  and  duly  entered  into  a  recognizance  as 
required  in  the  said  statute  in  that  behalf;  but  the 
justices  being  of  opinion  that  the  application  of  the 
appellant  was  merely  frivolous,  refused  to  state 
Slid  sign  such  case,  and  at  his  request  signed  and 
delivered  to  him  a  certificate  of  such  refusal ;  and 
whereas  Her  Majesty *s  Court  of  Queen's  Bench 
^  Westminster,  has  since  granted  a  rule  calling 
open  them  to  state  such  case, 

Therefore  the  said  justices  in  obedience  to  the 


said  rule  and  the  provisions  of  the  said  statute, 
stated  and  signed  the  following  case : 

At  the  hecuing  of  the  said  complaint   at  the 
said  special  sessions,    the  said  Francis  Piggott, 
one    of     the    respondents,    produced    the    said 
accounts  which  were  signed  by  himself  and  the 
co-respondent ;  and  being  examined   on  oath  he 
stated   Lhat  the  said  accounts  presented  to  the 
justices  for  allowance  (and  which  appeared  on  the 
face  of   them  to  have  been  submitted    to  and 
allowed  at  the  annual  vestry  for  allowing  such 
accounts,  which  vestry  was  numerously  attended, 
and  which  accounts  were  signed  by  the  chairman 
and  many  of  the  ratepayers  as  being  allowed  by 
them)  contained  the  whole  of  the  moneys  received 
and  expended  by  the  said  respondents,  as  sur- 
veyors of  the  highways  for  the  liberty  of  Hednes- 
ford ;  that  the  sum  of  261.  6s.  6d.  therein  charged 
for  gravel,  was  for  gravel  supplied  from  his  own 
pit,    but    that  he  had    charged    nothing  for  it 
beyond  royalty;    that  the  amount  of   261.    18^. 
charged  for  team  work  in  the  said  accounts  was  for 
work  done  by  his  own  horses,  and  part  of  Peake*s 
bill ;  that  all  the  work  charged  for  was  done,and  that 
he  only  employed  his  own  horses  when  he  could 
not  get  other  horses ;  that  the  several  sums  stated 
in  the  said  account  as  having  been  paid  to  John 
Peake,  Thomas  Salt,  and  William  Simcox,  and  for 
which  vouchers  signed  by  them  were  produced, 
had  not  been  so  paid  to  them  by  the  said  surveyors, 
but  that  the  vouchers  were  obtained  to  meet  any 
question  of  irregularity,  if  the  account  appeared 
in    the   respondent's  (Francis  Piggott's)    name. 
That  inasmuch  as  the  respondent  Francis  Piggott 
had  used  his  own  horses  for  team  work,  without 
the  order  of  the  justices,  as  required  by  law,  the 
charges  were  illegal,  and  could  not  be  allowed  by 
them.    No  attempt  was  made  by  the  appellant  to 
show  that  the  goods  had  not  been  supplied,  or  that 
the  work  had  not  been  done,  but  only  that  it  had 
been  done    illegally.     The   appellant's    attorney 
stated  that  there  was  no  desire  to  inculpate  the 
respondent   Thomas   Eskrett    in   the  charge  of 
having  acted  illegally,  but  that    he    should   be 
exonerated  altogether  from  blame  in  the  n:iatter, 
and  they  were  prepared  to  give  an  undertaking  to 
that  effect. 

The  respondents  did  not  deny  the  irregularities 
complained    of,     but    the    respondent    Francis 
Piggott  stated  that  in  some  of  the  vouchers  pro- 
duced the  items  charged  were  partly  supplied  by 
the  persons  signing  the  same  and  partly  by  him- 
self, and  that  when  the  accounts  were  made  out 
they  were  charged  for  in  the  names  of  the  several 
parties  as  set  forth  in  the  complaint  and  receipted 
by  them;    that  unless    the    respondent   Francis 
Piggott  had  used  his  own  horses,    the  required 
work  would  not  have  been  done,  and  great  incon- 
venience would  have  arisen ;  that  the  objections 
raised   by   the    appellant    to   the    said  accounts 
were  not  raised  in  order  to  show  that  the  said 
liberty,  or  the  ratepayers  therein,  had  been  de- 
frauded in  any  way  or  from  any  sense  of  public 
duty,  but  solely  out  of  private  pique  towards  the 
respondent  Francis  Piggott  (the  acting  surveyor) ; 
because,  as  was  proved  before  the  justices,  a  pre- 
sentment   had    been  made  by  the   respondents 
(or  rather  by  Francis  Piggott  as  such  acting  sur- 
veyor)  against  the    appellant  for   an    encroach- 
ment on  one  of  the  highways  in  the  said  liberty  in 
the  erection  of  a  building. 
The  justices,  therefore,  considering  that  no  fraud 
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had  been  committed  or  contemplated  by  the  re- 
spondents, and  that  the  statements  as  to  the  im-> 
possibility  of  obtaining  horses  for  team  and  other 
"work  on  the  said  highways  were  correct,  and  that 
the  said  accounts  had  been  audited  and  allowed  by 
a  meeting  of  the  ratepayers  of  the  said  liberty, 
and  on  the  justices  bein^  informed,  in  reply  to  an 
inquiry  made  by  them  of  the  agents  of  two  of  the 
largest  ratepayers  in  the  liberty  who  were  then 
present,  that  the  work  had  been  well  and  econo- 
mically done,  and  believing  the  reason  assigned  for 
the  appellant's  objection  to  the  accounts  to  oe  true, 
the  justices  allowed  and  passed  the  said  ac- 
counts. 

The  opinion  of  the  court  is  therefore  asked, 
whether,  under  the  circumstances,  the  justices' 
opinion  was  correct. 

Anstie  argued  for  the  appellant. — In  making  the 
rule  absolute,  this  court  (which  was  composed  of 
Cockbum,  G.  J.  and  Archibald,  J.)  held  that  the 
appellant's    objection   was  not  frivolous,  and  in 
enect  expressed  a  decision  on  this  point.    By  sect. 
46  of  the  Highway  Act.  1836  (5  &  6  Will.  4, 
c.  50),  "  in  eveiy  parish  the  surveyor  may,  and  is 
hereby  authorised,  with  the  consent  of  the  in- 
habitants in  vestry  assembled,  to  contract  for  pur- 
chasing, getting,  and  carrying  the  materials  re- 
quired for  the  repair  of  the  highway;   and  if 
any  surveyor  shall  have  any  part,  share,  or  in- 
terest, directly  or  indirectly,  m  any  contract  or 
bargain  for  work  or  materials,  to  be  made,  done, 
or  provided,  upon,  for,  or  on  account  of  any  of 
the  highway  or  other  works  whatsoever  under  his 
care  or  management,  or  shall  upon  his  own  account, 
directly  or  indirectly,  use  or  let  to  hire  any  team, 
or  use,  or  sell,  or  dispose  of  any  materials  to  be 
used  or  employed  in  making  or  repairing  such 
highway,   or   other  works,  as   aforesaid   (unless 
licence  in   writing  for    the    sale   of    any    such 
materials,  or  to  let  to  hire  any  such  team,  be 
first  obtained  from  two  justices  of  the  p>eace  in 
special   sessions   assembled),  he  shall  forfeit  for 
every  such  offence,  on  conviction,  any  sum  not 
exceeding  ten  pounds,  and  be  for  ever  after  inca- 
pable of  being   employed  as  a  surveyor   with  a 
salary  under   the  authority  of  this  Act."    This 
provision  renders  these  charges  absolutely  illegal 
for  all  purposes ;  and  as  the  expenses  here  objected 
to  were  incurred  by  the  respondent  without  a  pre- 
vious licence  in  writing,  the  justices  were  wrong  in 
allowing  them.     It  was  held  in  Smith  v.  Mawhood 
(14  M.  &  W.  452)  under  ja  similar  provision  in  the 
Excise  Acts,  that  where  it  appears  the  intention  of 
the  Legislature  to  prohibit  a  contract,  even  although 
it  be  only  for  purposes  of  revenue,  the  contract  is 
illegal  and  void,  and  no  action  can  be  maintained 
upon  it.     So  in  Taylor  v.  Crowland  Gas  <md  Coke 
Compam  (10  Ex.  293)  words  similar  to  these  in 
44  Geo.  3,  c.  98,  s.  14,  which  impose  a  penalty  on  any 
unqualified  person  who  acts  as  a  conveyancer,  were 
held  to  be  prohibitory ;  and  therefore  such  person 
cannot  recover  for   conveyances  drawn  by  him. 
Parke,  B.  is  reported  at  p.  296  to  have  said,  re- 
ferring to  the  case  of  Smith  v.  Mawhood,  and  other 
cases,  '*  The  Question  in  all  these  cases  is  whether, 
looking  at  the  statute,  the  object  of  the  Legis- 
lature in  imposing  a  penalty  was  to  prohibit  the 
particular  Act,  or  whether  it  was  for  a  different 
purpose."    There   can   be  no  doubt   about    the 
object  of  the  Legislature  in  sect.  46  of  this  Act: 

Staveley  Hilly  Q.  0.  (with  him  Bosanquet),  for 
the  respondent.— The  justices  have  found  in  the 


last  paragraph  of  the  case  that  no  fraud  had  been 
committed  or  contemplated  by  the  respondents, 
that  it  was  impossible  otherwise  to  obtain  horses 
for  team  and  other  work  necessary  for  the  high- 
ways, that  the  accounts  had  been  allowed  by  the 
ratepayers    and   that   the    work    was   well  and 
economically  done.    This  being  so  the  act  of  the 
justices  was  within  the  discretion  vested  in  them 
by  sect.  44  of  the  Highway  Act,  which  provides 
"  That  within  fourteen  days  afbeor  the  election  or 
appointment  of  surveyor  as  herein  directed,  the 
accounts  as  aforesaid  made  in  writing  and  signed 
by  the  surveyor,  district  surveyor,  or  assistant 
surveyor,  for  the  year  preceding,  of  all  money 
received  and  disbursed  by  virtue  of  this  Act,  ending 
on  the  day  of  the  election  or  appointment  of  sur- 
veyor shall  be  made  up,  balanced,  and  laid  before 
the  pekrishioners  in  vestry  assembled,  who  may, 
if  they  think  fit,  order  an*  abstract  thereof  to  be 
printed  and  published ;  and  within  one  calendar 
month    after    the    election    or  appointment   of 
surveyor  as  herein  directed,  the  said  accounts 
shall  be  signed  by  the  surveyor,  district  surveyor, 
or  assistant   surveyor   for  the  year    preceding, 
and   laid  before   the  justices   of  the  peace  at  a 
special  sessions  for  the  highways,  holden  at  the 
place  nearest  to  the  parish  or  district  for  which 
such  surveyor  shall  have  been    appointed;  and 
such  justices  are  hereby  authorised  and  required 
to    examine   him   as  to    the   tinith   of  the  said 
accounts  or    of  any    charge    contained    therein. 
Provided  always,  that  if  any  person  chargeable  to 
the  rate  authorised  to  be  made  by  this  Act  has 
any    complaint    aG:ainst    such    accounts    or   the 
application  of  the  moneys  received  by   the  said 
surveyor,  it  shall  be  lawful  for  any  such  inhabitant 
to  make  his  complaint  thereof  to  such  justices  at 
the  time  of  the  verification  of  such  accounts  as 
aforesaid;  and  the  said  justices  are  hereby  required 
to  hear  such  complaint,  and,  if  they  shall  think 
fit,  to  examine  such  surveyor  upon  oath,  and  to 
make  such  order  thereon  as  to  them  shall  seem 
meet."    [Blackburn,  J. — Can  that  section   give 
the  justices  discretion  to  allow  illegal  expenses  ?  ] 
Sect.  46  does  not  make  these  expenses  illegal,  it 
merely  imposes  a  penalty  upon  the  surveyor  who 
incurs    them.    Even    if  the  effect  of   the  46th 
section  is  to  prevent  an  action  being  brought  for 
these  charges,  there  is  nothing  in  it  to  forbid 
justices   from  allowing  them  in  their  discretion 
under  such  circumstances  as  these.      This  was 
perhaps  an  illegality  on  Piggott's  part ;  but  so  iar 
as  the  two  surveyors  are  concerned,  both  of  whom 
are  respondents  here,  it  cannot  be  more  then  an 
irregularity  which  is  cured  by  the  allowance  of 
the  ratepayers  and  the  justices. 

Anstie  in  reply: — It  was  not  suggested  when 
cause  was  shown  against  the  rule  ordering  this 
case  to  be  stated  that  this  could  be  within  the 
justices'  discretion ;  nor  was  the  point  raised  in 
two  other  cases  in  which  similar  rules  were 
obtained,  in  both  of  which  the  court  must  have 
considered  it  was  competent  to  review  allowances 
of  illegal  expenses.  In  Toums&nd  v.  Reed  (30  L.  J. 
M.  C.  223  &  245)  the  complaint  was  in  respect  of 
legal  expenses  claimed  by  a  surveyor  under  sect. 
Ill  of  the  Highway  Act,  and  allowed  by  the  jus- 
tices under  this  sect.  44.  A  preliminary  objection 
was  taken  to  the  jurisdiction  of  the  court,  but  it 
was  held  that  it  was  a  proper  question  upon  which 
to  state  a  case.  So  in  Taylor  v.  Stansfield  (6  L.  T. 
Bep.  N.  S.  26)    no  objection  was  taken  to  the 
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eompetenoy  of  the  court  to  review  an  allowance  by 
justices  under  this  same  sect.  44,  on  the  ground 
suggested  on  behalf  of  the  respondents  here. 
[Blackbubn.  J. — In  both  those  cases  the  court 
bdd  the  justices  to  be  right;  they  mi^ht  well 
have  done  that  without  considering  this  point. 
Those  decisions  do  not  touch  the  question  whether 
the  justices'  discretion  as  given  by  sect.  44  is  wide 
enough  to  cover  the  allowance  of  illegal  expenses.] 
This  court  will  review  even  the  exercise  oi  discre- 
tion, if  the  decision  be  clearly  illegal  and  improper. 

Blackbubn,  J. — I  think  our  judgment  must  be 
for  the  appellant,  and  the  justices  have  arrived 
at  an  erroneous  decision.  By  the  46th  section  of 
tbeBIghway  Act  any  surveyor  who  shall  have  any 
part,  share,  or  interest,  directly  or  indirectly,  in 
any  contract  or  bargain  for  work  or  materials  for 
his  highway,  or  shall,  upon  his  own  account,  use, 
or  let  to  hire  any  team,  or  use,  sell,  or  dispose  of, 
materials  in  any  works  which  he  is  required  to 
carry  on,  "  shall  forfeit  for  every  such  offence,  on 
conviction,  any  sum  not  exceeding  101.,  and  be  for 
ever  after  incapable  of  being  employed  as  a  sur- 
veyor with  a  salary."  Now,  the  first  question  which 
arises  is  whether  the  intention  of  the  Legislature 
was  merely  to  impose  apenaJty  upon  a  surveyor  who 
used  his  own  team  or  materials,  or  whether  it  was 
to  declare  by  this  section  that  all  such  contracts 
or  charges  should  be  absolutely  illegal.  It  seems 
to  me  that  it  was  intended  to  prohihic  such  charges 
altogether,  and  to  make  them  illegal  and  void,  so 
that  they  cannot  be  enforced  in  any  way.  Clearly 
the  charges  complained  of  in  this  case  were  of  this 
kind,  and  they  may  be  said  to  be  admittedlv  illegal, 
for  it  was  attempted  to  bolster  them  up  by  false 
vouchers.  This  being  so,  the  next  question  is 
whether  sect.  44  fives  the  justices  power  to  allow 
these  expenses  :  tne  words  are,  *'  the  justices  are 
hereby  reouired  to  hear  such  complaint,  and,  if  they 
shall  think  fit,  to  examine  such  surveyor  upon 
oath,  and  to  make  such  order  thereon  as  to  them 
shall  seem  meet."  The  order  which  to  the  justices 
here  seemed  meet,  was  to  allow  certain  illegal 
expenses  against  the  parish,  which  are  expressly 
forbidden  to  be  incurred  at  all.  The  words  by 
which  their  discretion  is  created  cannot  possibly 
cover  such  an  allowance  as  this.  These  expenses 
must  be  disallowed. 

Mellob,  J. — I  have  come  to  the  same  opinion, 
but  I  was  anxious  at  first  to  see  how  far  by  sect.  44 
the  discretion  of  the  justices  extended.  I  am  now 
satisfied  that  the  Legislature  could  not  have  in- 
tended that  justices  should  allow  expenses  which 
are  strictly  and  expressly  forbidden  by  another 
section  of  that  Act.  The  penalty  is  not  sufficient 
to  enforce  the  object  of  the  4!6th  section,  and  I 
think  by  this  decision  vre  are  furthering  what  was 
clearly  the  intention  of  the  Legislature. 

Archibald,  J. — I  am  of  the  same  opinion.  We 
are  bound  to  put  a  consistent  construction,  so  far 
as  we  can,  upon  the  various  provisions  of  this  Act. 
Sect.  46  makes  these  expenses  absolutely  illegal, 
and  therefore  sect.  44  cannot  enable  the  justices  to 
le^lise  them  by  finding  they  are  necessary.  They 
have  a  wide  discretion,  but  not  wide  enough  to 
allow  illegal  charges. 

Judgment  for  appellant — Case  to  go  hack  to 
justices  for  further  vnquiry  im,  accordance 
with  the  opinion  of  the  court. 

Attorneys  for  appellant,  agents  for  Duignan, 
Lems,  and  Lewis,  Walsall. 

Attorneys  for  respondents.  Sharp  and  UUithome.  I 


COUBT  OF  COMMOir  FLBAS. 

Reported  by  Ethskutotoh  Sxith  and  J.  M.  Lelt,  Eiqzs., 
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FridoA/,  Nov.  13, 1874. 
XJttlet  and  anotheb  v.  Todmobden  Local  Boabd. 

Award  of  compensation  for  land  taken  for  public 
purposes  —  Uonstruction  of  sewer  —  Lump  swm 
awarded — Action  for  nonpayment — Pleas  that 
various  items  improperly  %nduded — Frosvective 
damage—Public  Health  Act  1848  (11  ^  12  Vict. 
c.  63),  ss.  43,  46,  47,  123, 144. 

Arbitrators  determining  compensation  under  the 
Public  Health  Act  1848  m^y  take  into  account  ail 
prospective  damage  to  the  land  taken  for  the  pur' 
poses  of  the  Act. 

By  sect.  47  of  the  Public  Health  Act  1848  "no 
building  m^y  be  erected  over  a  sewer  of  the  local 
board  of  health  without  the  written  consent  of  the 
board,  first  had  and  obtained.** 

By  sect.  144,  "full  compensation  shaU  be  made  to 
all  persons  sustaining  any  damage  by  reason  of 
the  execution  of  the  powers  of  the  Act. 

To  a  declaration  for  nonpayment  of  a  sum  awarded 
to  the  plaintiffs  as  compensation  for  the  construe' 
tion  by  the  defendants  of  a  sewer  under  the  land 
of  theplavntiffs,  vn  execution  oj  the  powers  of  the 
Act,  the  defendkvnts  pleaded  that,  in  making  up 
the  said  su/m,  the  umpire  u/nder  the  arbitration 
had  taken  into  consideration,  firsts  the  improba- 
bility that  tlie  defendants  would  give  the  plaintiffs 
leave  to  buHd  under  sect.  47 ;  secondly,  the  dc' 
fective  construction  of  the  sewer;  arid,  thirdly, 
the  stenches  proceeding  from  the  sewer : 

Held,  bad  pleas. 

Declabation,  that  one  John  Knowles  was  seised 
in  his  demesne  as  of  fee  of  certain  lands  in  the 
district  of  the  defendants,  and  the  defendants  pro- 
posed to  construct  a  certain  public  sewer  in  the 
said  district ;  that  it  had  been  duly  reported  to  the 
defendants  that  it  was  necessary  to  csjry  the  said 
sewer  into,  through,  or  under  certain  lands  belong- 
ing to  the  said  Knowles.  and  that   the   defen- 
dants   gave    notice    to   the    said    Ejiowles  that 
within  a  reasonable  time  after  that  notice,  viz., 
after  the  expiration  of  ten  days,  they  would  cause 
such  sewer  to  be  constructed  into,  &c.,  the  said 
land,  and  that  compensation  would  be  made  to 
Knowles  for  any  surnace  damage  which  he  might 
sustain  by  reason  of  such  works  ;  that  the  plain- 
tifis  were  devisees  in  trust  of  the  said  land,  under 
the  will  of  Knowles ;  that  the  plaintiffs,  as  such 
devisees,  gave  notice  to  the  defendants  (after  re- 
citing the  notice  of  the  defendants  to  Knowles,  and 
further  reciting  that  the  defendants  had  entered 
the  said  lands  in  the  lifetime  of  the  said  Knowles, 
and  executed  certain  works  therein  and  thereunder, 
in  alleged  execution  of  the  said  notice,  and  that 
the  defendants  had  not  paid  compensation  to  the 
said  Knowles  or  the  plaintifi^s,  and  that  the  defen- 
dants had  refused  to  permit  the  plaintiffs  to  con- 
struct any  buildings   whatsoever  over   the   said 
sewer,  constructed  in,  &c.,  the  said  lands)  that  it 
was  their  desire  that  the  amount  to  be  paid  to  them 
in  respect  of  the  premises  should  be  settled  by  arbi- 
tration ;  that  an  arbitration  was  had  and  proceeded 
with  accordingly,  and  that  the  umpire  in  the  said 
arbitration  awarded  unto  the  plaintiffs  the  sum 
of  1735J.  19s.  3d.  "as  compensation  for  the  said 
entry  by  the  said  defendants  on  the  said  lands  of 
the  said  plaintiffs,  and  for  all  surface  and  other 
damage  occasioned  and  then  continuing  in  respect 
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or  by  reason  of  the  construcfcion  by  the  defendants 
of  such  public  sewer  mto,  upon,  throagh,  or  under 
a  part  of  sach  lands,"  with  the  taxed  oosts  of  the 
reference,  amounting  to  5701.  9«.  4d. 

Averment  of  conditions  precedent. 

Breach :  That  the  defenaants  had  not  paid  the 
said  sums  of  17352.  190.  3d.  and  570Z.  98.  4i.,  or 
either  of  them. 

Pleas :  Thirdly,  that  the  said  sum  of  1735L  19«.  Zd, 
was  awarded  as  a  lump  and  indivisible  sum,  and 
that  in  awarding  the  said  sum  the  umpire  pro- 
ceeded on  the  assumption  that  the  plaintiffs  would 
not  be  able  to  build  and  would  be  prevented  by  the 
defendants  from  building,  and  would  be  unable  to 
procure  the  cousent  of  the  defendants  to  build  on 
the  said  lands  over  the  said  sewer,  and  that  the  said 
sum  of  1735Z.  198.  3i.  was  awarded  to  the  plaintiffs 
by  the  said  umpire  as  compensation,  among  other 
things,  for  the  plaintiffs  so  not  being  able  to  build 
on  the  said  land,  and  so  being  prevented  from 
building  thereon,  and  so  being  unable  to  procure 
such  consent,  and  the  said  costs  were  incurred  for 
and  in  respect  of  the  said  matters  in  respect 
whereof  the  said  sum  of  17352.  198.  3i.  was  so 
awarded ;  fourthly,  that  the  umpire  proceeded  on 
the  assumption  that  the  plaintiffs  were  entitled  to 
compensation  by  reason  of  the  sewer  having  been 
constructed  in  a  defective  manner;  fifthly,  that 
the  umpire  proceeded  on  the  assumption  that 
the  plaintiffs  were  entitled  to  compensation  by 
reason  of  certain  manholes  havinp;  been  constructed 
by  the  defendants  having  existed  in  the  said  sewer 
at  the  time  when  the  said  umpire  was  appointed, 
but  which  said  manholes  had  ceased  to  exist,  and 
had  been  removed  by  the  defendants  before  the 
said  award  was  made,  and  that  the  said  sum  of 
17352.  198.  Sd.  was  awarded  to  the  plaintiffs  by  the 
said  umpire  as  compensation,  among  other  things, 
for  the  said  manholes,  on  the  assumption  that  the 
said  manholes  were  in  existence  at  the  time  of 
making  the  said  award,  and  would  always  continue 
to  exist  on  the  said  lands ;  and,  sixthly,  that  the 
said  umpire  proceeded  on  the  assumption  that  the 
plaintiffs  were  entitled  to  compensation  by  reason 
of  stenches  proceeding  from  the  said  sewer. 

Demurrer  to  pleas,  on  the  CTOund  that  they  did 
not  show  the  award  to  be  bad. 

Beplication  to  plea  6 :  that  the  stenches  were 
divers  offensive  and  pestilential  stenches  caused  by 
the  defendants  to  run  through  the  said  sewer  over 
adjoining  lands  of  the  plaintiffs,  which  were  thereby 
renderea  unhealthy  tuid  less  fit  for  the  erection  of 
houses  thereon,  and  thereby  deteriorated  in  value. 

Demurrer  to  replication,  on  the  ground  that  the 
umpire  could  not  take,  and  ought  not  to  have 
taken,  into  consideration  the  stenches  in  question. 

Joinders  in  demurrer. 

The  plaintiffs'  points  were:  that  the  severa 
matters  m  the  several  pleas  respectively  mentioned, 
and  in  respect  whereof  compensation  was  awarded, 
as  in  the  several  pleas  respectively  mentioned, 
were  respectively  the  subject  of  compensation 
under  the  reference  and  under  the  provisions  of 
the  Public  Health  Act  1848;  that  nothing  ap- 
peared or  was  stated  by  the  several  pleas  respec- 
tively to  disentitle  the  plaintiffs  to  compensation 
in  respect  of  the  matters  therein  respectively  men- 
tioned ;  and  that  the  sewer  should  have  been  so 
constructed  as  to  prevent  stenches  injurious  to 
health  from  proceeding  therefrom,  but  failed  to  do 
so,  and  that  compensation  was  properly  awarded 
in  respect  thereof. 


The  defendants'  points  were :  That  sect.  47  of 
the  Public  Health  Act  1848,  does  not  entitle  the 
local  board  arbitrarily  to  withhold  such  consent  as 
is  therein  mentioned(a),  and,  consequently,  that 
the  plaintiffs  were  not  entitled  to  compensation  on 
the  basis  mentioned  in  the  third  plea ;  that,  as- 
suming that  the  local  board  is  entitled  arbitrarilv 
to  withhold  such  consent,  the  power  of  withhold- 
ing such  consent  does  not  arise,  and  cannot  be 
exercised  until  application  is  made  for  leave  to 
erect  some  specific  building,  and  that  the  compen- 
sation must  be  made  in  respect  of  the  reiiisal  to 
consent  to  the  erection  of  such  specific  building ; 
that  asBuming  the  plaintiffs  to  have  sustained 
damage  by  reason  of  the  sewer  having  been  con- 
structed in  a  defective  manner,  their  remedy  was 
by  action  and  not  by  compensation  under  the  Act ; 
tnat  damage  to  be  sustained  by  the  plaintiffs  in  the 
fiiture,  by  reason  of  the  continued  existence  of  the 
manholes,  was  not,  under  the  circumstances  stated 
in  the  fifth  plea,  the  subject  of  compensation  under 
the  Act ;  that  if  the  damage  for  the  defective  con- 
struction, and  the  manholes,  is  the  subject  of  com- 
Eensation,  it  only  becomes  such  when  the  damage 
as  actually  arisen ;  and  that  the  damage  referred 
to  in  the  sixth  plea,  and  the  replication  thereto,  is 
the  subject  of  an  action  and  not  of  compensation. 

Maniaty,  Q.C.  (Forbes  with  him),  for  the  plain- 
tiffs in  sapport  of  the  demurrers,  referred  to  sects. 
43,  46,  47,  123,  and  144  (b)  of  the  Public  Health 
Act  1848  (11  &  12  Vict.  c.  63).  [Keating,  J.— Is 
not  the  test  whether  an  action  will  lie  P]  Certainly; 
and  there  is  nothing  in  these  pleas  to  show  a  right 
of  action.    He  was  then  stopped. 

Herschel,  Q.  0.  {Cave  with  him),  for  the  defen- 
dants, in  support  of  the  pleas. — The  complaint  of 
the  defendants  is,  that  toe  umpire  has  proceeded 
on  the  assumption  that  the  plaintiffs  never  coald 
build  on  their  land.  The  plaintiffs  might,  notwith- 
standing that  they  had  got  compensation,  build  all 
the  same.  [Keating,  J. — ^The  pleas  do  not  show 
that  the  umpire  assumed  facts  without  ascertain- 
ing them,  it  may  be  that,  commercially  speak- 
ing, the  plaintiffs  would  be  unable  to  build  over 
the  sewer.]  In  The  SotUkampton  and  lichin  Float- 
ing Bridge  and  Road  Company  v.  SouthampUm 
Local  Board  (28  L.  J.  41,  Q.  B.),  it  was  held  upon 
demurrer  that  an  action  lay  against  the  defendants 
for  negligently  constructing  a  sewer  so  as  to  cause 
a  nuisance  by  its  discharge.  [Lush,  J. — ^The  pleas 
do  not  allege  a  nuisance,  and  the  plea  as  to  the 
stenches  could  be  proved  by  showing  that  stenches 
arose  for  a  short  time  during  cleansing.] 

Keating,  J. — I  am  of  opinion  that  these  pleas 
are  bad,  and  that  the  umpire  took  into  considera- 
tion no  more  than  he  ought  to  have  done.  It  seems 
to  me,  for  instance,  that  he  had  a  perfect  right  to 
take  into  consideration  the  deteiioration  of  the 
land  arising  from  the  necessity  of  obtaining  con- 
sent to  build,  and  from  the  improbability  that  the 
defendants  could  ever,  consistently  with  the 
effective  maintenance  of  the  sewer,  give  their  per- 
mission for  the  land  to  be  built  upon.    As  to  the 

(a)  By  sect.  47,  "  It  shall  not  be  lawfnl  to  oaoae  any 
sewer  or  drain  to  oommnnioate  with  or  be  emptied  into 
any  sewer  of  the  looal  board  of  health,  nor  to  cause  anv 
building  to  be  newly  ereoted  over  any  such  lastmentionea 
sewer  .  .  .  without  the  written  oonaent  of  the  said  looal 
board  first  bad  and  obtained." 

(b)  By  seot.  144,  *'  Full  oompensation  shall  be  made  . . . 
to  all  persons  sustaining  any  damage  by  reason  of  the 
exercise  of  any  of  the  powers  of  this  Act 
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fourth  plea,  there  is  a  little  more  doubt  it.  Mr. 
HeiBchel  argues,  that  inasmuch  as  the  defective 
oonstruction  of  a  sewer  would  be  actionable,  it  is 
therefore  not  the  subject  of  compensation.  But 
the  umpire  may  have  ^nsidered  that  the  sewer 
was  unaer  the  circumstances  defective,  and  yet  not 
so  far  and  in  such  manner  defective  as  to  render 
the  defendants  liable  to  an  action.  If  it  had  been 
the  intention  of  the  defendants  to  insist  that  the 
umpire  had  in  his  mind  an  actionable  defective- 
ness, they  ou^ht  to  have  said  so  more  pluinly  in 
tiieir  plea.    The  fifth  plea  being  abandoned,  I  will 

rss  it  over  in  silence. .   Coming  to  the  sixth  plea 
think   the   matters  set    oat  in  this  plea  were 
very  properly  considered  by  the  umpire. 

Lush,  J. — I  am  of  the  same  opinion.  I  think 
that  the  umpire  was  bound  to  take  into  considera- 
tion all  damage  both  present  and  prospective. 

DsiintfAN,  J. — ^I  am  of  the  same  opinion.  As  far 
as  I  can  see,  the  umpire  steered  exactly  the  right 
course  between  considering  too  much  and  consi- 
dering too  little.  It  would  have  been  easy  enough 
to  plead  pleas  raising  a  defence,  if  there  be  any 
defence. 

Judgment  for  the  plamtiffe. 

Attorneys  for  the  plaintiffs,  Shaw  and  Tre- 
meUen. 

Attorneys  for  the  defendantfi,  Bickards  and 
WdOcer,  for  /.  Starufield,  Todmorden. 


Nov.  16, 18,  and  20,  1874. 

Pass  (pet.)  v.  Habtshorne  and  another  (resps.). 

Hie   Corrupt  Practices  (Municipal  Elections)  Act, 
1872,  35  ^  86  Vict.  c.  60,  s.  19— Rule  65  ojf 
Michaelmas  Term,  1872 — Fayment  of  costs  how 
enforced — Indorsement  by  the   registrar  of  the 
determination  of   the  barrister  respecting  costs 
upon  the  petition — "  Bule  of  cov/rt  ordering  the 
costs  to  be  paid  " — Pra^itice, 
The  barrister  who  tried  a  m/wnicipcbL  election  peti- 
tion duly  certified  his  decision  under  sect.  15, 
par,  4  o/  35  ^  36  Vict.  c.  60,  in  writing,  and  he 
also  orally  determined  that  the  petitioner's  costs 
were  to  be  paid  by  one  respondent. 
The   registrar  indorsed  on  the  petition,  "  Election 
void,  petitioner's  costs  to  be  paid  by  the  respon- 
dent, B.  A.  8." 
Heldj  thai  such  indorsement  was  to  be  treated  as  the 
eertificale  of  the  barrister,  and  could  be  vnade  a 
rule  of  court  in  the  ordinary  way,  so  as  to  enable 
the  petitioner  to  issue  execution  upon  it  as  **  the 
rule  of  court  ordering  them  to  be  paid"  in  the 
manner  provided  by  Bule  55  Michaelmas  Term 
1872. 
A  Petition  against  the  return  of  Messrs.  Harts- 
ooroe  and  Sylvester  as  councillors  at  the  Muni- 
cipal Elections  of  the  borough  of  Nottingham  was 
tried  before  Mr.  Dowdeswell,    the  barrister  ap- 
pointed, in  Jan.  1874.     On  24th  Jan.  he  gave  his 
decision  declaiing  the  respondents  not  to  have 
been  duly  elected,  and  directing  the  costs  of  the 
petition  to  be  paid  by  the  respondent  Sylvester. 
The  judgment  was  oral. 

CoAje  now  moved  for  a  rule  calling  on  the 
respondent  Sylvester  to  pay  to  the  petitioner  the 
taxed  costs.  The  19th  section  of  35  &  36  Vict, 
c.  60,  The  Corrupt  Practices  (Municipal  Elections) 
Act  1872,  sub-sect.  2  enacts  :  "  The  costs  may  be 
taxed  in  the  prescribed  manner,  but  according  to 
Mag.  Oas.--Yol.  IX. 


the  same  principles  as  costs  between  attorney  and 
client  in  a  suit  in  the  High  Court  of  Chancery,  and 
such  costs  may  be  recovered  in  the  same  manner 
as  the  costs  of  an  action  at  law,  or  in  such  other 
manner  as  may  be  prescribed,"  and  rule  55  made 
under  the  above  Act  says,  **  Costs  shall  be  taxed 
by  the  Master  or  at  his  request  by  any  Master  of 
a  superior  court,  upon  the  rule  of  court  or  judge's 
order  by  which  the  costs  are  payable,  and  costs 
when  ta^ed  may  be  recovered  by  execution  issued 
upon  the  rule  of  court  ordering  them  to  be  paid ; 
or  if  payable  by  the  order  of  a  judge,  then  by 
making  such  order  a  rule  of  court  m  the  ordinary 
way  and  issuing  execution  upon  such  rule  against 
the  person  by  whom  the  costs  are  ordered  to  be 
paid,  &c."  in  the  present  case,  the  costs  have 
been  taxed  without  any  order  or  rule,  and  the 
petitioner  wants  to  obtain  payment  of  them. 
But  as  the  order  of  the  barrister  was  merely 
verbal,  it  does  not  seem  to  be  such  an  one  as  is 
contemplated  by  the  55th  rule.  [Lord  Coleridge, 
C.J. — There  seems  to  be  a  little  confusion  as  the 
55th  rule  appears  to  have  been  taken  from  the 
Parliamentary  Election  Rules,  and  does  not  follow 
sect.  19  of  the  Municipal  Election  Act.]  The 
master's  allocatur  is  dated  Aug.  9th,  and  is  the 
petitioner  to  be  allowed  to  issue  execution  upon 
that  ?  It  will  be  seen  that  if  this  court  make  an 
order  for  the  costs  to  be  paid,  following  the  55th 
rule,  it  will  be  necessary  to  tax  over  again.  An 
application  was  made  before  Blackburn,  J.,  in 
chambers  to  stay  taxation,  but  he  refused  to  make 
an  order  to  do  bo. 

Lord  CoLEKiDGE,  C.J. — We  will  consult  Keating, 
J.,  as  he  was  one  of  the  judges  who  drew  up  the 
rule  of  Michaelmas  Term,  1872. 

Nov.  18. — The  court  said  that  they  were  of 
opinion  that  the  barrister  who  tried  the  petition 
must  be  asked  to  certify  in  writing  his  decision  as 
to  the  payment  of  costs,  and  then  that  certificate 
might  be  made  a  rule  of  court  in  the  ordinary 
way  upon  which  execution  might  issue. 

Nov.  20.  —  Cave  made  a  further  application, 
stating  that  the  barrister  had  under  sect.  15, 
paragraph  4,  of  the  Act  35  &  36  Yict.  c.  60,  certified 
in  writing  his  determination  to  the  superior  court, 
but  in  that  certificate  he  made  no  mention  of  the 
costs.  He,  however,  did  determine  under  sect.  19, 
that  the  costs  were  to  be  paid  by  the  respondent 
Sylvester,  and  the  registrar  indorsed  upon  the 
petition  these  words,  '*  Election  void ;  petitioner's 
costs  to  be  paid  by  the  respondent  K.  A.  Syl- 
vester." The  barrister  on  being  applied  to  now 
in  accordance  with  the  suggestion  of  the  court 
says,  that  he  has  done  all  th&t  he  is  required  by 
the  Act  to  do,  and  is  juncius  officio.  The  ques- 
tion seems,  therefore,  to  be,  can  the  postea 
indorsed  by  the  registrar  be  made  a  rule  of 
court?  The  practice  of  judges  in  Parliamen- 
tary petitions  appears  to  vary,  some  indorsing 
the  petition  themselves,  others  permitting  the 
registrar  to  do  so.  [Gkovb,  J. — In  the  Taunton 
case  it  was  certainly  mentioned,  when  the  question 
of  costs  arose  in  consequence  of  the  dissolution  of 
Parliament  just  at  the  time  I  gave  my  judgment, 
that  the  registrar  had  made  a  minute  on  the 
petition.] 

Lord  Coleridge,  C.J. — We  are  all  agreed  that 
the  endorsement  made  by  the  registrar  upon  the 
petition  stating  the  determination  of  the  barrister 
as  to  the  payment  of  the  costs  must  be  treated  as 
the  certificate  of  the  barrister  which  mav  be  made 

2  I 


242 


MAQISTBATBS'  CASES. 


C.P.] 


Lewis  (app.)  v.  Evans  (resp.). 


[0.  P. 


a  rale  of  court,  and  upon  which  execution  may 
issue  in  accordance  with  the  55th  rule. 

Attorneys  for  the  petitioner,   Torr,  Janeway, 
Tagart,  and  Janeway, 


Tuesday,  Nov.  17, 1874. 

Lewis  (app.)  v.  Evans  (resp.). 

PaHiament — County  vote — 6  Vict  c,  18,  S8.  7  and 
100 — Notice  of  objection  sent  by  poet — No  postal 
delivery  at  place  of  abode  of  person  objected  to. 
Notice  of  objection  was  sent  by  post  addressed  to 
W.t  the  place  of  abode  of  the  person  objected  to, 
a/nd  the  objector  fulfilled  all  the  requirements  of 
8, 100  of  6  Vict,  c.  18.  The  notice  was  posted  on 
August  \^th,  and  would  reach  the  post  office 
nearest  to  W,,  in  the  morning  of  the  Idth,  There 
was  no  delivery  of  letters  thence  to  W.,  and  the 
notice  could  only  reach  the  person  to  whom  it 
was  addressed  at  W,tby  some  private  accidental 
conveyance. 
Held,  that  the  above  fadts  were  no  evidence  that 
the  notice  would  be  delivered  on  or  before  Aug, 
the  2Qth,  amd  that,  therefore,  the  7th  section  of 
6  Vict,  c,  18,  was  not  complied  with,  and  the 
requisite  notice  of  objection  had  not  been  given  to 
entitle  the  objector  to  raise  his  objection  before  the 
revising  barrister. 
This  was  an  appeal  from  the  decision  of  a  revising 
barrister. 

At  the  court  for  the  revision  of  the  register  of 
voters  for  the  county  of  Cearmarthen,  the  appellant 
objected  to  the  respondent's  name  being  retained 
on  the  register,  and  the  former  was  required  to 
prove  that  he  had  complied  with  the  provisions  of 
6  Vict.  c.  18,  B.  7,  and  28  &  29  Vict.  c.  36,  s.  4, 
which  rec[uire  the  objector  on  or.  before  Aufj.  the 
20th,  to  give  notice  in  writing  of  the  objection  to 
the  person  objected  to.  By  sect.  100  of  6  Vict, 
c.  18,  it  is  enacted  **  that  it  shall  be  sufficient,  in 
everv  case  of  notice  to  any  person  objected  to  in 
any  list  of  county,  city,  or  borough  voters,  &c., 
ana  also  in  the  case  of  county  voters,  to  the 
occupying  tenant  whose  name  and  place  of  abode 
appears  in  such  respective  lists  as  aforesaid,  if  the 
notice  so  required  to  be  given  as  aforesaid  shall 
be  sent  by  the  post."  The  statute  then  specifies 
certain  requisites  (one  of  which  requires  the  notice 
of  objection  to  be  delivered  to  the  postmaster  in 
duplicate,  who  thereupon  stamps  the  duplicate 
and  returns  it  to  the  objector,  and  forwards  the 
notice  to  its  address  by  the  post),  and  continues, 
"  And  the  production  by  the  party  who  posted 
such  notice  of  such  stamped  duplicate  shall  be 
evidence  of  the  notice  having  been  given  to  the 
person  at  the  place  mentioned  in  such  duplicate 
on  the  day  on  which  such  notice  would,  m  the 
ordinary  course  of  post,  have  been  delivered  to  such 
place." 

The  question  was  in  this  case  whether  due 
notice  of  objection  had  been  given  to  the  respon- 
dent. The  revising  barrister  stated  the  case  in 
the  following  terms :  **  The  place  of  abode  of 
Evan  Evans  as  described  in  the  list  of  voters  was 
Wem.  The  stamped  duplicate  of  the  notice  of 
objection  was  produced  before  me  by  the  person 
who  posted  it,  and  it  was  directed  as  follows : 
'  To  Mr.  Evan  Evans,  of  Wem.*  Wem  was  the 
place  of  abode  of  the  said  Evan  Evans,  as  de- 
scribed in  the  said  list  of  voters.  Evidence  was 
given  before  me,  and  it  is  to  be  taken  as  a  &ct 


that  the  notice  in  the  ordinary  course  of  post 
would  reach  the  post  office  at  a  place  called  lifiul- 
wen  (which  is  the  nearest  post  office  to  Wem)  on 
the  19th  Aug.,  at  ten  in  the  morning.  Evan 
Evans'  place  of  abode,  the  said  Wem,  as  de- 
scribed in  the  said  list  is  two  miles  from  Ef ail  wen, 
and  there  is  no  delivery  by  post  at  Wern,  and 
unless  by  some  private  accidental  conveyance 
Evan  Evans  would  not  have  received  the  notice." 

The  revising  barrister  held  that  due  notice  of 
objection  had  not  been  g^ven,  and  allowed  the  vote. 

Grantham,  for  the  appellant. — ^The  whole  ques- 
tion is,  whether  there  was  any  evidence  of  the 
notice  of  objection  having  been  given  to  the  re- 
spondent, at  Wern,  before  the  20th  Aug.,  the 
facts  being  that  the  person  objected  to  lives  within 
a  mile  or  two  of  the  post  office,  and  that  there  is 
no  postman,  must  the  objector  do  more  than  is 
required  by  the  Act  of  Parliament,  viz.,  post  his 
notice  in  time  for  it  to  reach  the  place  wMch  is  the 
post  office  for  the  residence  of  the  person  to  whom 
it  is  sent  P  The  objector  has  here  done  all  that  is 
required  bj  the  100th  section  of  6  Vict.  c.  18. 
[Brett,  J. — The  difficulty  is,  that  the  words  which 
make  the  production  of  the  duplicate  evidence, 
make  it  evidence  of  the  notice  having  been  given 
on  the  day  on  which,  in  the  ordinary  course  of 
post,  it  would  have  been  delivered  to  such  place.] 
The  post  office  for  the  place  must  be  taken  for  this 
purpose  to  be  the  place  itself,  otherwise  the  section 
is  misleading  and  does  not  give  the  facilities 
which  it  professes  to  do.  [Beett,  J. — The  section 
is  in  the  nature  of  an  indulgence ;  but  if  yon 
choose  to  avail  yourself  of  it,  to  exercise  joar 
option  of  using  the  post  instead  of  a  messenger, 
you  must  be  careful.]  Bishop  v.  Helps  (2  0.  B.  45) 
is  in  favour  of  carrying  out  what  I  contend  is  the 
spirit  of  the  Act.  It  is  not  defeated  because  of 
actual  accidental  delay.  Tindal,  C.J.,  in  giving 
judgment,  disposes  of  the  argument  that  the 
notice  must  be  effectually  sent,  in  the  sense  of  its 
being  sent  and  delivered.  He  says,  "  It  is  evident 
that  some  privilege  is  meant  to  be  conferred  by 
sect.  100  on  a  mode  of  dealing  with  the  notice, 
which  is  so  carefully  provided  for.  And  we  think 
the  meaning  of  the  Act  is  this — ^when  all  these 
conditions  are  complied  with,  such  sending  shall 
be  a  sufficient  substitute  for  giving  the  notice  to 
the  person  objected  to  or  leaving  it  at  his  abode." 
And  again,  "  Supposing  it  was  insisted  that  the 
evidence  of  the  stamped  duplicate  is  not  condu- 
sive  as  to  arrival,  and  was  answered  by  proof  of 
the  contrary,  it  makes  no  difference  as  to  the  right 
of  the  objector,  as  the  fact  so  disproved  is  not 
material  to  his  right."  [Bebtt,  J. — ^When  yon 
have  done  all  that  is  required,  you  ^in  a  privi- 
lege; but  what  is  that  privilege  P  It  is  only  that 
the  duplicate  shall  be  evidence  that  the  letter  was 
delivered  on  the  dav  on  which  in  the  ordinary 
course  of  post  it  would  be  delivered.] 

No  counsel  appeared  for  the  respondent. 

Brett,  J. — On  the  facts  stated  in  this  case,  I  am 
of  opinion  that  the  objector  had  fulfilled  all  the 
conditions  laid  upon  him  in  the  100th  section  of 
the  Act;  and  therefore  bv  their  fulfilment  he  had 
given  all  the  evidence  wnich  by  that  section  the 
things  which  he  had  done  are  evidence  of.  It  is 
an  artificial  kind  of  evidence,  and  it  is  admitted 
only  by  the  express  statutory  provision,  and  is 
limited  by  the  words  of  the  statute.  It  is,  "  evi- 
dence of  the  notice  having  been  given  to  the  per- 
son at  the  place  mentioned  in  such  duplicate  on 
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the  day  on  which  each  notice  wonld  in  the  ordinary 
conrse  ol  post  have  been  deliTered  at  snch  place. 
Then  it  becomes  a  question  what  is  the  day,  if  any, 
on  which  it  would  oe  delivered,  and  the  evidence 
here  shows  that  it  wonld  not  have  arrived  at  the 
place  on  any  known  day  which  we  can  name.  This 
18,  therefore,  no  evidence  that  it  would  have  been 
delivered  on  the  20th  of  Aug. ;  and  so  the  7th 
section  of  the  Act  is  not  satisfied,  although  the 
100th  18.  The  decision  of  the  revising  barrister 
will  therefore  be  affirmed. 

DnncAK,  J.,  concurred. 

Decisio  n  affirmed. 

Attorneys  for  the  appellant.  Prior,  Bigg,  Ohurch, 
and  AdaniM. 


Ttte$da^,  Nov,  17, 1874. 

Fox  (app.)  V.  Dallt  (resp.). 

Parliament — Borough  vote — 30  ^  31  Vict.  c.  102, 
8.  3—31  ^  32  Vict.  e.  76,  e.  2—37  ^  38  Vict. 
e.  29,  «.  3 — Staff  eergeant  of  militia  required  to 
ocewpy  arh  cusigned  house — Occupaiion  as  tenant. 
A  staff  sergeant  ^militia  occupied  as  such  one  of  a 
set  of  houses  built  by  the  county  for  the  purpose, 
and  adjoining  tJie  militia  stores,  of  which  the  staff 
sergeants  home  the  charge.  The  house  was  as- 
signed to  him  on  his  appointrnent  by  the  com- 
manding officer  of  the  regiment,  and  he  could  not 
exchange  it  or  leave  it  withoui  permission;  to 
do  so  would  be  a  breach  of  discipline  entailvng 
dismissal  from  the  service.  He  could,  however, 
have  performed  his  duties  equally  well  had  he 
Uved  elsewhere,  and  permission  to  do  so  had 
a>cttuiUy  been  granted  vn  the  case  of  another  staff 
sergeant,  A  deduction  was  made  from  the  pay 
of  each  occupier  of  these  hoi(ses  in  respect  of  the 
oeewpaiion,  bui  if  he  resided  elsewhere  such 
deduction  continued  to  be  made  nevertheless.  It 
was  in  the  fower  of  the  commanding  officer  to 
turn  any  occupier  of  these  houses  out  at  any  time. 

Held,  that  the  occupation  under  these  circumstances 
was  not  the  oeewpaiion  of  a  tenant  so  as  to  confer 
the  franchise  under  s.S  of  the  Representation  of 
the  People  Ad,  1867. 

Dobson  17.  Jones  (5  If.  ^  0.  112)  approved  and 
foQawed. 

AppbaIj  from  the  revising  barrister  for  the 
borough  of  Devizes. 

The  case  set  out  by  the  revising  barrister  was 
88  follows : 

"  Edward  Daily  is  a  sergeant  on  the  permanent 
staff  of  the  Wiltshire  militia,  and  as  such  occu- 
pies a  house  in  the  Bath-road,  Bowde,  in  the 
boron^^li  of  Devizes. 

This  house,  with  others  similar  to  it,  was  built 
while  at  the  same  time  others  were  purchased  by 
the  justices  of  the  peace  for  the  county  of  Wilts 
under  the  provisions  of  the  Militia  Law  Amend- 
ment Act  1854  (17  &  18  Yict.  o.  105). 

The  said  houses  stand  in  close  proximity  to  the 
buildings  and  premises  in  which  the  arms,  ac- 
coutrements, and  clothing  of  the  Wiltshire  militia 
aie  stored. 

They  are  separate  houses,  containing  sufficient 
accommodation  for  the  families  of  the  sergeants 
who  occupy  them,  and  the  wives  and  fanuiies  of 
the  serKeants  live  there  with  them. 

In  support  of  his  objection  the  appellant  refers 
to  the  2nd  section  of  the  Militia  Pay  Act  (31  &  32 
Yict.  c  76),   which  enacts  "that  except  when 


employed  as  thereinafter  provided  every  member 
of  the  permanent  staff  of  tne  regular  militia  when 
disembodied  shall  reside  in  such  places  as  shall  be 
sanctioned  by  the  Secretary  of  State  for  War,  and 
every  such  member  shall  forfeit  his  pay  for  any 
period  during  which  ho  shall  be  absent,  except 
when  employed  as  thereinafter  provided,  or  when 
absent  by  leave  of  the  colonel  or  commandant  of 
the  regiment,  battalion,  or  corps,  which  shall  not 
except  in  case  of  certified  sickness  extend  beyond 
three  calendar  months  in  one  year,  nor  to  a  greater 
proportion  than  one-third  of  the  non-commissioned 
officers  and  men  at  the  same  time. 

Under  sect.  3  of  the  Militia  Law  Amendment 
Act  1870,  the  above  Act  has  ceased  to  be  of  anj 
force  as  an  Act  of  Parliament,  but  has  the  same 
effect  as  if  Her  Majesty  had  embodied  the  provi- 
sions thereof  in  a  royal  warrant. 

The  buildings  and  quarters,  including  the  houses 
occupied  by  the  respondent  and  twenty-three  other 
persons  whose  names  appear  in  the  schedule  to 
this  case,  have  been  duly  sanctioned  by  the  Secre- 
tary of  State  for  War. 

Upon  the  appointment  of  the  respondent  as  a 
sereeant,  the  house  which  he  occupies  was  assigned 
to  him  by  the  commanding  officer  of  the  reffi- 
ment.  It  is  an  advantage  to  him  to  live  there,  as  he 
could  get  no  other  place  of  equal  size  for  the  same 
rent. 

He  could  {)erform  the  duties  required  of  him 
eq^ually  well  if  he  were  living  elsewhere,  which  he 
might  do  by  the  permission  of  the  commanding 
officer. 

One  of  the  sergeants  by  such  permission  does 
live  elsewhere  and  pursues  the  avocation  of  a  mar- 
ket gardener  besides  fulfilliug  his  military  duties. 

Two  shillings  and  fourpence  per  week  is  deduc- 
ted out  of  the  pay  of  the  occupier  of  each  cottase, 
but  if  he  resides  elsewhere,  he  does  not  receive  the 
said'sum  of  2s.  4d.  extra. 

Before  the  new  buildings  were  erected,  each 
sergeant  was  allowed  4d.  a  day  lodging  money 
which  has  not  been  allowed  since,  but  if  any  ser- 
geant were  billeted  elsewhere  by  reason  of  there 
being  no  house  for  his  use,  he  would  be  allowed 
the  sum  of  4d.  a  dav  lodging  money. 

When  appointed  by  his  commanding  officer  to  a 
particular  house,  should  he  leave  that  house  with- 
out asking  permission  of  his  commanding  officer, 
it  would  be  a  breach  of  discipline,  for  which  he 
probably  would  be  dismissed  from  the  service. 

The  commanding  officer  would  have  the  power 
of  turning  any  occupier  of  these  buildings  out. 

The  grates,  boilers,  and  other  fixtures  in  the 
houses  are  the  property  of  the  county  of  Wilts. 

All  repairs  are  done  by  the  county. 

The  duties  of  the  sergeants  are  to  look  to  the 
clothing,  arms,  accoutrements,  and  stores  re- 
quired by  the  Militia  during  the  whole  year. 

They  are  liable  to  be  engaged  every  day  on  this 
dutv  if  ordered. 

The  sergeants  parade  at  the  stores  twice  a  week 
and  are  drilled  there. 

At  different  times  a  sergeant  has  resided  out  of 
these  buildings  by  leave  of  the  commanding 
officer. 

Sergeant  After,  above  mentioned  as  being  away 
from  the  buildings,  does  not  receive  any  allowance 
for  lodging  money. 

Although  the  said  Sergeant  Arter  resides  away 
from  the  stores,  he  can  as  an  individual  perform 
all  the  duties  required  of  him. 
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No  sergeant  could  exchange  quarters  with  an- 
other without  the  leave  of  the  commanding  officer 
or  the  adjutant. 

The  cottages  were  expressly  built  adjoining  to 
the  stores  for  the  accommodation  of  the  men 
employed  in  looking  after  them  and  the  safe 
custody  of  the  said  stores. 

The  rate  books  for  the  parish  of  Bowde  were 
produced  and  therein  the  name  of  the  respondent, 
Edward  Dally,  appears  thus  : 


Name  of 
occupier. 

Name  of 
owner. 

Deacription  of 
property. 

Name  or 

altnation  of 

propertiy. 

Edward  Dally. 

Cocm^. 

Bnildinga  and 
land. 

Bath-road, 
The  Storea. 

but  the  rest  of  the  spaces  are  left  blank,  no 
assessment  having  been  made  on  the  premises, 
and  no  rate  has  ever  been  paid  (because  never 
asked  for)  either  by  Edwara  Dally  as  occupier, 
or  by  the  county  as  owner  in  respect  of  the  said 
premises. 

It  was,  therefore,  ftirther  contended  on  behalf  of 
the  appellant,  that  the  said  Edward  Dally  did  not 
occupy  as  owner  or  tenant  within  the  meaning  of 
2  Will.  4,  c.  45,  or  the  Representation  of  the 
People  Act  1867,  and  that  if  he  did  so  occupy, 
he  ought  to  have  been  rated  and  to  have  paid 
rates  in  respect  of  the  premises  occupied  by  him. 

I  decided : 

First,  that  the  said  Edward  Dally  did  occupy  as 
tenant  within  the  meaning  of  the  statute. 

Secondly,  that  the  premises  he  so  occupied 
being  exempted  from  the  payment  of  rates  (as 
they  are  nnder  the  Militia  Act  of  1864,  by  which 
it  is  specially  enacted  that  no  place  provided  for 
the  purpose  of  keeping  militia  stores,  nor  any 
buildings  or  premises  appurtenant  thereto,  shall 
be  liable  to  be  assessed  to  any  county,  borough, 
parochial,  or  other  rates  or  assessments)  the  said 
Edward  Dally  was,  although  not  rated,  entitled 
to  be  on  the  list  notwithstanding. 

The  names  of  twenty-three  other  persons,  a 
list  of  whom  are  set  out  in  the  schedule  attached 
hereto,  were  objected  to  under  similar  circum- 
stances, and  I  retained  each  of  the  said  names  on 
the  list  of  voters. 

Due  notice  of  appeal  from  my  decision  was 
given,  and  I  directed  the  appeal  against  such 
decision  in  all  the  above  mentioned  cases  to  be 
consolidated. 

Should  the  decision  of  the  Superior  Court  be 
against  retaining  the  said  names  upon  the  register 
of  voters  for  the  borough  of  Devizes,  the  register 
is  to  be  amended  by  erasing  the  names  of  the 
said  Edward  Dally,  and  of  the  said  twenty-three 
other  persons  from  the  same  list." 

Thpn  followed  the  schedule  of  persons. 

Sir  H.  James,  Q.O.  (-4.  Charles  with  him)  for  the 
appellant. — The  question  here  turns  entirely  upon 
the  construction  of  the  3rd  section  of  the  Repre- 
sentation of  the  People  Act  1867,  and  is  in  effect 
whether  the  respondent  occupies  as  tenant,  and 
whether  he  has  fulfilled  the  rating  requirements. 
The  2nd  and  3rd  subsections  are  as  follows :  **  Is 
on  the  last  day  of  July  in  any  year,  and  has  during 
the  whole  of  the  preceding  twelve  calendar  months 
been,  an  inhabitant  occupier,  as  owner  or  tenant  of 
any  dwelling  house  within  the  borough;  and  has 
during  the  time  of  such  occupation  ^n  rated  as 


an  ordinary  occupier  in  respect  of  the  premises 
so  occupied  by  him  within  the  borough,  to  all 
rates  (if  any)  made  for  the  relief  of  the  poor  in 
respect  of  such  premises."  Now  the  respondent 
here  occupies  his  house  under  the  2nd  section  of 
the  Militia  Pay  Act,  and  it  has  been  assigned  to 
him  by  the  direction  of  his  commanding  officer; 
he  is  required  to  live  there  and  cannot  leave 
without  committing  a  breach  of  discipline.  The 
store  house  and  the  quarters  for  the  permanent 
staff  are  provided  by  the  county  under  section  2 
of  17  &  18  Vict.  c.  l05,  and  that  section  shows 
that  the  staff  are  properly  required  to  live  near  to 
the  stores  of  arms  and  accoutrements  which  they 
have  in  their  charge.  It  w  true,  that  it  is  founa 
in  this  case,  that  the  respondent  could  perform 
his  duties  equally  well  if  he  lived  elsewhere  than 
in  one  of  these  cottages,  but  being  required  to 
live  there,  can  he  be  held  to  occupy  as  tenant? 
The  tests  which  ought  to  be  applied  to  deter- 
mining this  are  to  be  found  in  two  cases  espe- 
cially. The  first  is  Hughes  v.  The  Overseers  of 
Chatham  (5  M.  &  G.  54).  There  a  master  rope- 
maker  in  the  royal  dockyard  had  as  such  a  house 
in  the  dockyard  of  which  he  had  the  exclusive  use 
without  paying  rent,  as  part  remuneration  for  bis 
services ;  the  house  belonging  to  the  Lords  Com- 
missioners of  the  Admiralty.  If  he  had  not  had 
that  house,  he  would  have  had  an  additional 
allowance  for  a  house.  He  was  held  to  occupy  as 
tenant  within  the  Act  of  Will.  4.  Now  an  exa- 
mination of  the  judgment  of  Tindal,  C.J.,  will 
show  that  there  were  four  tests  or  requirements 
applied  to  the    occupancy,  all    of    which    being 

Present,  the  claimant  was  held  to  be  a  tenant 
he  liability  to  render  service  does  not  neces- 
sarily prevent  the  relation  of  landlord  and  tenant 
existiujff,  and  the  occupation  of  a  house  may  be 
part  of  the  payment  for  the  service  rendered.  A 
lower  salary  in  consequence  of  having  a  house 
allowed,  though  not  decisive,  is  in  favour  of  an 
occupancy  as  tenant,  and  so  is  a  permission  to 
occupy  as  opposed  to  a  requirement  to  do  so. 
But  in  this  case  it  is  expressly  found  that  the 
respondent  was  required  to  occupy,  and  he  occu- 

fied  in  order  to  the  performame  of  his  dutj'. 
t  is  true  that  he  might  have  performed  his 
duties  equally  well  if  he  had  lived  elsewhere,  but 
the  fact  remains  that  these  houses  were  built  and 
were  occupied  as  being  conducive  to  the  perform- 
ance of  the  service  required  from  the  respondent 
as  one  of  the  permanent  staff,  and  though  a  de- 
duction was  maide  from  his  pay  in  respect  of  having 
the  house  allowed,  yet  no  counter  allowance  would 
have  been  added  to  his  pay  had  he  obtained  leave 
to  live  away  from  the  stores.  Two,  therefore,  of 
the  tests  in  the  Chatham  case  are  absent  here,  and 
that  distinguishes  the  case  from  the  present.  The 
second  case  is  Dohson  v.  »Tones  (5  M.  &  G-.  112)« 
where  the  facts  are  very  similar  to  those  here 
before  the  court,  and  the  case  in  principle  is  undis* 
tinguishable.  This  falls  within  tne  second  division 
of  Tindairs,  C.  J.,  judgment,  where  he  explains 
the  distinction  drawn  in  the  Chatham  case.  He 
says :  "  We  drew  the  distinction  between  those 
cases  where  ofi&cers  or  servants  in  the  employ- 
ment of  Government  are  permitted  to  occopy  a 
house  belonging  to  the  Government  as  part  remu- 
neration for  the  service  to  be  performed,  and  thoee 
in  which  the  places  of  residence  are  selected  by 
the  Government,  and  the  officers  or  tenants  are 
required  to  occupy  them  with  a  view  to  the  more 
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efficient  performance  of   the  duties    or    services 
imposed  upon  them.    Upon  that  occasion  we  de- 
clared our  opinion  to  be,  that  those  officers   or 
serrants    who  fell  within  the    first    description 
might  properly  be  considered  to  occupy  as  tenants, 
alwoDgh  the  residence  was  allotted  to  them  as  such 
officers  or  servants,  &c,,  whilst  at  the  same  time 
we  stated  the  relation  of   landlord  and  tenant 
could  not  be  created  by  the  appropriation  of    a 
particnlar  house  to  an  officer  or  servant  as  his 
residenoe,  where  that  appropriation   was    made, 
with  a  view  not  to  the  remuneration  of  the  occupier, 
but  to  the  interest  of  the  employer,  and  to  the 
more  effectual  performance  of  tne  service  required 
from  such  officer  or  servant."     Surely  the  present 
case  is  controlled  by  this  enunciation  of  the  law. 
The  cottages  here  were  clearly  appropriated  to  the 
accommodation  of  the  permanent  staff ;  the  ser- 
geants were  required  to  live  there,  they  could  not 
refuse  to  do  so ;  and  the  houses  themselves  could 
not  be  assigned  to  any  other  purpose,  the  justices 
ooald  not  let  them.    That  being  so,  it  cannot  be 
contended  that  the  respondent  is  brought  within 
the     first    proposition    of    Tindal,    0.  J.,    viz., 
that  he  was  living  there  by  permission.     It  is  not 
enough  that  the  revising  barrister  has  found,  as  a 
iact,  that  the  respondent  was  tenant,  because  he  has 
giTen  his  reasons,  and  so  submitted  the  propriety  of 
his  decision  to  the  court.     [See  per  Keating,  J,  in 
Norris  v.PiUher  (19  L.T.Rep.N.S.563;  1  Hopw.A 
Coic.173;].    Then  there  is  the  case  of  Clark  v.  The 
Overseers  of  Bury  SLEdmunda  (I  C.B.,N.S.,2S)yfhere 
the  claimant  was  a  keeper  of  the  Guildhall,  in  the 
borough,  and  his  residence  was  assigned  to  him  by 
the  corporation,  and  he  was  required  to  live  there. 
The  judgments  of  Cress  well  and  Crowder,  J  J.  are 
based  on  the  ground  that  the  claimant  was  required 
to  occupy  as  necessary  w  the  performance  of  his 
duties,  and  that  he  was  therefore  a  servant,  not  a 
tenant.     [Lord    Goleridgk,    C.J. — Cresswell,    J,, 
seems  to  say  that  although  required  to  occupy,  a 
,mau  may  yet  occupy  as  tenant.]    The  result  of  the 
case  really  is,  that  if  the  man  be  required  by  his 
master  to  reside,  or  if  iti  be  necessary  for  him,  in 
view  of  the  performance  of  his  duties,  to  reside 
(without,  however,  being  required),  he  is  not  a 
tenant.    There    is  also   Bridgewater    v.    Durant 
(5  L.  T.  Rep.  N.  S.  491 ;  11  C.  B.,  N.  S.,  7),  where 
Erie,  C.  J.,  says  that  occupation  for  purposes  con- 
nected with  services  to  be  performed  is  not  suffi- 
cient to  qualify,  citing  the  Greenwich  Hospital  case 
[Desmah,  J. — ^That  decided  that  the  claimant  was 
neither  owner  nor  tenant,  and  does  not  add  much 
to  the  argument.]    He  was  then  stopped  upon  the 
rating  question,  as  on  the  first  point  the  court 
called  upon 

Lopes,  Q.C.  (Edufard  Clarke  with  him).— The 
real  question  is,  was  the  occupation  of  the 
respondent  that  of  tenant  or  servsmt.  The  revising 
barrister  has  found  as  a  fact  that  the  occupation 
was  that  of  tenant,  and  the  practice  of  the  court 
is  always  to  confirm  the  decision,  if  there  was  evi- 
dence on  which  the  revising  barrister  might 
nghtly  act.  He  has  distinctly  found  that  it  was 
not  necessary  for  the  respondent  to  live  in  this 
honse  for  the  efficient  discharge  of  his  duties ;  he 
was  not  therefore  in  truth  required  to  live  there, 
becaose  he  could  perform  his  service  equally  well 
if  be  lived  elsewhere.  Hughes  v.  The  Overseers  of 
Chatham  (uhi  sup.)  will  be  found,  if  carefully 
looked  at,  to  be  on  all  fours  with  the  present  case. 
He  then  read  the  facts  of  that  case.    [B&ett,  J. — 


In  the  second  case,  which,  as  they  were  consoli- 
dated appeals,  must  be  read  into  the  first,  it  is 
stated  that  he  is  not  compelled  to  live  in  the 
house,  but  has  full  liberty  to  live  elsewhere.]    But 
I  say  that  is  also  the  fact  here.     Sergeant  Arter 
was  allowed  to  live  elsewhere,  and  so  the  respon* 
dent  might  be  allowed  to  do  so,  as  the  case  finds 
in  terms  that  residence  away  from  the  stores  would 
make  no  diffence  in  his  capacity  for  efficiently 
discharging  his  duty.    The  court  will   not  look 
behind  the  case,  and  assume  that  residence  was 
requisite,    when    it    is    stated    not    to    be    so. 
The    point    of     the    judgment    in    the    Chat' 
ham  case   is    that   to  constitute  an   occupation 
that  of  a  servant  and  not  a  tenant,  a  man  must  be 
"  required  to  occupy  in  performance  of  his  con- 
tract to  serve  his  master."    This  requisite  is  nega- 
tived here.    [Brett,  J. — ^The  passage  in  the  judg- 
ment is  in  the  disjunctive ;  any  one  of  those  tests 
occurring,  the  decision  would  have  been  the  other 
way.]    In  Bohson  v.  Jones  (ubi  sup)  the  tendency 
of  the  judgment  is  the  same,  it  is  "  with  a  view  to 
the  more  efficient  performance  of  the  service  and 
duties  imposed  on  them"  that  the  residence  is 
spoken  of  as  being  required.     [Brett,  J.  —  No, 
the   emphasis  is   on  the  italicised  words  *^  per- 
mitted "'  and  " required"'}    There  was,  however, 
no  finding  there  that  the  claimant  might  live  else- 
where, and  yet  perform  his  duties,  and  upon  the 
express  finding  here,  I  draw  the  distinction  be- 
tween the  present  case  and  that.     Then  Bridge- 
joater  v.  Burant  {ubi  sup,)  was  decided   on  the 
ground  that  there  were  documents  which  were  not 
brought  before  the  revising    barrister,  so  it  is 
inapplicable.     But  Collier  v.  King  (5  L.  T.  Bep. 
N.  S.  674 ;  31  L.  J.  80,  C.  P.)  is  in  point  to  show 
that  a  question  of  this  sort  is  dealt  with  as  a  ques- 
tion of  fact  by  the  revising  barrister,  and  properly 
decided  by  him.  Erie,  C.  J.,  says  that  the  revising 
barrister  had  the  duty  cast  u]X)n  him  of  stating 
what  inference  he  drew  from  the  premises  before 
him,  and  although  he  might  have  inferred  one 
thing,  it  was  not  a  necesdary  inference.      So  here 
I   say    the    revising   barrister   was    not    neces- 
sarily  compelled   to   infer   that    the  respondent 
occupied  as  a  servant  and  not  as  tenant.    Lastly, 
if  this  interpretation    of   the    word  required  be 
upheld  it  might  apply  to  private  individuals,  for  a 
man  might  be  required  to  occupy  a  particular 
farm,  or  not  to  sublet ;  and  is  the  character  of  his 
occupation  to  be  determined  by  such  a  require- 
ment ?    [Brett  J. — One  test  is  the  existence  of  the 
relations  of  employer  and  employed,  where  there 
is  authority  one  side,  and  obedience  on  the  other.] 
Lord  Coleridge,   C.  J. — I  am  of  opinion  that 
the  judgment  of  the  revising  barrister  was  wrong 
and  must  be  reversed.     The  case  has  been  fully 
argued  on  one  of  the  two  points  submitted  to  the 
court,  and  our  opinion  upon  that  renders  any  dis- 
cussion    upon     the     other    unnecessary.       The 
claimant,  it  appears,  was  a  sergeant  on  the  per- 
manent  staff  of  the  North   Wilts  Militia,    and 
occupied  a  house  in  the  borough  of  Devizes.    The 
house  stood  close  to  the  barracks  where  the  stores 
of  the  Wilts  Militia  were  kept,  and  it  seems  that 
sevei'al  houses   were  built  or   provided   by    the 
justices    of    the    peace   tor  the  county,   for  the 
accommodation  of  the  militia,  and  its  permanent 
staff,  and  this  is  one  of  such  houses.     Now  it  is 
possible  for  a  man  to  occupy  such  a  house  either 
as  a  tenant  or  not ;  there  may  be  the  incidents  of  a 
tenancy  attaching  to  his  occupation  or  not ;  the 


246 


MAGISTRATES'  CASES. 


O.P.] 


Fox  (app.)  V.  Dallt  (reap.). 


[O.P. 


mere  statement  of  the  facts  so  far  proves  nothing 
conclasiTely  one]  way  or  the  other  with  respect  to 
the  kind  of  occupation.  Let  us  see  then  what  the 
case  finds.  There  is  an  Act  of  Parliament  which 
enacts  that  eyery  memher  of  the  permanent  staff 
of  the  regular  militia,  when  disembodied,  shall 
reside  in  such  places  as  shall  be  sanctioned  by  the 
Secretary  of  State  for  War,  and  the  provisions  of 
this  Act,  by  a  later  statute,  are  continued  in  force 
as  a  royal  warrant.  These  houses,  one  of  which 
the  respondent  occupies,  are  a  place  which  has 
been  duly  sanctionea  by  the  Secretary  of  State 
for  War.  It  further  appears  that  the  house  in 
which  the  claimant  resides,  was,  on  his  appoint- 
ment as  sergeant,  assigned  to  him  to  live  in  by 
the  commanding  officer  of  the  regiment ;  and  also 
that  if  he  left  it  without  leave  it  would  be  a  breach 
of  discipline  for  which  he  would  be  liable  to  be 
dismissed  from  the  service,  and  also  that  the 
commanding  officer  might  turn  him  out  of  the 
house  at  any  time.  Under  these  circumstances 
we  are  asked  to  affirm  that  there  is  a  tenancy ;  we 
are  asked  to  hold  that  where  a  house  is  so 
oooupied,  havinjg  been  assigned  to  the  man,  and 
he  being  required  to  live  there  and  unable  to 
leave  it,  and  yet  liable  to  be  turned  out,  such 
person  is  nevertheless  a  tenant.  1  am  of  opinion 
that  he  is  not.  It  seems  to  me  that  there  are  no 
incidents  of  a  tenancy,  and  I  should  be  prepared 
if  it  stood  alone,  and  there  were  no  authorities 
bearing  upon  the  matter,  to  hold  that  the  occupa- 
tion was  that  of  a  servant  and  not  of  a  tenant, 
had  I  to  decide  what  was  the  character  of  the 
occupation.  But  it  is  not  necessary  for  me  to  say 
anything  more  than  that  it  is  not  the  occupation 
specified  in  the  8rd  section  of  the  statute,  it  is  not 
certainly  the  occupation  "  as  owner/'  and  it  is  not 
the  occupation  '*  as  tenant."  But  the  matter  is  not 
without  authority ;  there  are  two  leading  cases  which 
are  governing  authorities,  and  which  have  been  cited 
time  after  time  on  the  question  of  the  character 
of  an  occupation  by  persons  who  are  in  some  sort 
under  a  contract  to  render  service  to  another,  and 
where  the  house  occupied  is  apparently  connected 
with  the  terms  of  such  service.  These  cases  are 
both  contained  in  the  same  volume  of  reports, 
and  were  both  decided  by  the  same  judge,  and 
they  are  very  well  known  as  the  Ghatham  and 
Qreenwi'Ch  cases  respectively.  These  judgments 
have  always  been  considered  as  laying  down  the 
principles  on  which  the  court  will  act,  and  as 
supplying  what  were  the  true  tests  of  occupation 
under  the  old  Ace,  the  Reform  Act  of  Will.  4,  but 
which  are  still  applicable  in  reference  to  similar 
words  in  the  existing  Act.  These  cases  have  been 
fully  discussed  before  us  in  argument,  but  not 
more  fully  than  they  deserved.  In  the  one  case 
the  occupation  by  a  rope  maker  of  a  house  in  the 
royal  dockyard  was  held  to  be  the  occupation  of  a 
tenant,  in  the  other  the  occupation  by  a  surgeon 
of  the  infirmary  house,  in  Greenwich  hospital  was 
held  not  to  be  the  occupation  of  a  tenant.  The 
latter  case  is,  I  think,  the  more  important  oase^ 
not  because  its  result  and  its  circumstances 
coincide  with  the  case  before  us,  but  because  it  is 
the  later  case,  and  because  in  it  Tindal,  C.J.,  dis- 
tinguishes the  Chatham  case  from  it  with  some 
care,  and  shows  that  the  authority  of  the  one 
though  nnimpeached  is  not  a  binding  authority  in 
the  other.  As  my  brother  Brett  observed  in  the 
course  of  the  argument,  the  writer  of  the  judg- 
ment in  Dobson  v.  Jonea  {ubi  aup.),  must  have  hwl 


his  attention  drawn  to  the  distinction  between 
"permitted"  and  "required,"  and  therefore  tbe 
meaning  is  perfectly  clear  and  is  expressly  in 
point  in  reference  to  the  present  case.  The 
passafi^e  is  this,  "  In  delivering  our  opinion  upon  a 
former  case,  in  which  Hughes  was  the  appellant 
and  the  Overseers  of  Chatham  were  the  respon- 
dents, we  laid  down  at  some  length  the  principle 
upon  which  we  thought  the  class  of  cases  to  which 
the  present  appeal  belongs  ought  to  be  decided ; 
and  we  drew  the  distinction  between  those  caseii 
where  officers  or  sei*vant8  in  the  employmenii  of 
Government  are  permitted  to  occupy  a  house 
belonging  to  Government  as  part  remunerauoa 
for  the  services  to  be  performed,  and  those  in 
which  the  places  of  residence  are  selected  by  the 
Government,  and  the  officers  or  servants  are 
required  to  occupy  them,  with  a  view  to  the  more 
efficient  performance  of  the  duties  or  services  im- 
posed upon  them."  Under  that  last  head,  where  the 
place  01  residence  was  selected  by  the  Govern- 
ment, and  the  servant  required  to  occupy,  the  court 
held  that  the  case  of  the  surgeon  fell.  That  beinff 
so,  it  is  important  for  us  to  see  why  the  court  so  held, 
and  what  were  the  facts  in  reference  to  the  sur- 
geon. They  were  that  "  the  house  which  he  occu- 
pies is  the  infirmary,  and  he  occupies  as  surgeon 
....  that  he  was  placed  there  nineteen  years  ago 
....  and  lastly,  it  is  found  that  by  the  regulations 
the  officers  of  tne  hospital,  having  apartments,  are 
to  inhabit  those  assigned  to  them,  and  that  no  ex- 
changes or  other  appropriations  are  to  be  made 
without  permission."  Those  are  the  circum- 
stances stated  in  the  written  judgment,  by  which 
the  court  say  that  the  case  is  brought  within  the 
second  category,  viz.,  that  residence  was  required 
with  a  view  to  the  efficient  performance  of  the 
duties.  Now,  what  is  the  case  here  P  The  place 
was  selected  by  the  Grovernment,  the  person  is  re- 
quired to  occupy  it,  he  may  not  leave  it  without 
permission,  if  he  does,  he  is  dismissed  the  service, 
and  he  may  be  turned  out  at  any  moment  by  the, 
Government  acting  through  the  commanding 
officer.  I  am  unable  to  see  any  circumstances 
here  different  from  those  in  the  Qreewoich  case,  so 
as  to  take  it  out  of  the  rule  to  be  derived  from  that 
case.  Mr.  Lopes  has  very  properly  insisted  on  the 
distinction,  that  here  the  revising  barrister  has 
found  in  terms  that  this  person,  the  respondent, 
could  perform  his  duties  equally  well  if  he  had 
lived  elsewhere ;  but  I  must  point  out  that  in  the 
Qreentoich  case  it  was  not  found  that  it  was  essen- 
tial, in  the  sense  of  being  an  absolute  $ine  qtMi  non 
to  the  performance  ot  his  duties,  that  the  surgeon 
should  live  in  the  hospital ;  but  the  orders  of  the 
Lords  Commissioners  of  the  Admiralty  are  set  out 
to  the  effect  that  the  surgeons  are  to  live  in  the 
hospital  if  they  can,  and  U.  they  cannot,  that  they 
are  to  have  an  allowance  of  15«.  per  week ;  showing 
clearly  that  although  desirable,  yet  residence  was 
not  necessary  in  the  sense  of  being  a  sine  qud  non, 
1  might  therefore  say  that,  even  m  the  Qreenmeh 
case,  the  distinction  which  Mr.  Lopes  has  at- 
tempted to  draw  is  without  foundation,  but  it  is 
better,  perhaps,  to  say  that  I  am  prepared  to  hold 
that  the  necessity  of  residence,  though  a  materisl 
circumstance,  is  not  of  the  essence  of  the  distinction 
in  determining  the  position  of  a  person  in  respect 
to  the  franchise  in  these  cases.  What  is  of  the 
essence,  is  well  put  by  Mr.  Justice  Cresswell  and 
Mr.  Justice  Crowder,  taking  their  two  judgments 
together  in  Olcurk  v.  (he  Uver$eer$  of  Bury  St 
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Bdmunds  (uhi  swp) : — "  It  may  be  that  the  party 
oocapies  as  tenant,  and  that  he  is  required  to 
oooapy;  but  it  may  also  be  that  he  occupies  as 
servant,  and  that  he  is  required  to  occupy  because 
he  is  a  servant.  The  house  was  built  for  the  resi- 
dence of  the  hall  keeper,  and  it  was  a  place  where 
it  was  not  only  convenient,  but  necessary 
that  be,  as  the  servant  of  the  corporation, 
ahoold  reside.  From  the  very  nature  of  his  appoint- 
ment, as  stated  in  the  case,  it  must  have  been  so ; 
and  I  think  the  revising  barrister  has  sufficiently 
found  it,  for  he  states  ib  to  be  his  opinion  that  the 
ooeapation  of  the  said  house  by  the  claimant  was 
necessary  to  the  due  performance  of  his  duty 
as  hall-keeper,  and  that  ne  was  required  to  occupy 
it."  If  either  incident,  therefore,  exist,  if  on  tne 
one  hand  it  be  necessary,  for  the  performance  of 
Ids  duties,  that  he  should  reside,  or  on  the  other, 
if  he  be  required  to  reside,  then  we  gather  that 
either  of  those  incidents  will  be,  I  do  not  say  con- 
clusive, but  a  very  important  ingredient  for  our  con- 
sideration in  arriving  at  the  conclusion  that  the 
occupation  of  the  person  is  not  the  occupation  of 
a  tenant.  Here,  the  person  is  ordered  to  reside  to 
perform  his  duties,  though  he  could  do  them 
equally  as  well  if  he  were  residing  elsewhere,  but  we 
must,  of  course,  take  the  finding  to  be  a  reason- 
able one,  that  is  to  say,  that  elsewhere  means 
within  a  reasonable  distance,  yet  the  fact  remains 
that  it  certainly  is  convenient,  to  say  the  least  of 
it,  for  the  staff  sergeants  to  be  near  to  the  place 
where  the  arms  and  accoutrements,  of  which  they 
have  the  charge,  are  stored.  I  therefore  think. 
both  on  principle  and  on  the  authority  of  the  three 
cases  cited,  which  are  all  binding  on  us,  and  are  all 
more  or  less  in  point,  that  the  occupation  of  this 
man  has  in  no  respect  the  incidents  of  the  occupa- 
tion of  a  tenant,  and  as  the  section  under  which 
he  claims  speaks  of  an  occupation  either  "as 
owner  or  tenant,"  I  hold  that  he  occupies  as 
neither,  and  his  claim  must  be  disallowed.  On  the 
question  arising  in  respect  of  the  rating  qualifica- 
tion, I  give  no  opinion,  as  it  is  rendered  unneces- 
ssry  for  me  to  do  so  by  my  decision  on  the  first 
point. 

Bbrtt  J. — In  this  case  the  revising  barrister  has 
found  and  stated  several  facts  absolutely,  and  he 
has  then  also  stated  a  mixed  finding  of  law  and 
&ct,  and  this  not  absolutely,  but  for  our  considera- 
tion of  his  view  upon  it.  If  we  think  that  his 
judgment  was  wrong,  we  must  reverse  it ;  if  upon 
eonaideration  the  matter  remains  doubtful,  we 
must  uphold  his  finding,  audit  is  therefore  incum- 
bent on  the  appellant  here  to  show  certainly  that 
the  revising  barrister  was  wrong.  The  question 
here  arises  on  the  3rd  section  of  the  Bepresenta- 
of  the  People  Act  1867,  but  it  might  equallv  well 
arise  on  the  old  Reform  Act  of  Will.  4.  It  is  a 
question  which  cannot  arise  where  the  claimant  is 
owner;  it  can  only  arise  where  there  is  an  occupa- 
tion, and  where  there  is  some  service  to  perform, 
and  duties  to  fulfil,  and  where  the  question  becomes 
really  one  as  to  whether  the  person  claiming 
oocapies  as  tenant  or  as  servant.  The  principles 
to  gnide  us  are  to  be  found  in  the  Ghatham 
ease  which  was  explained  afterwards  in  Dohson  v. 
Jonee  {ubi  sup),  and  still  further  in  Clark  v.  The 
(heneers  of  Bury  8t  Edmund^ 8  (ubi  9wp).  The 
three  cases  are  to  be  read  together,  and  all  the 
tests  to  be  applied  are  these :  Where  a  person  in 
the  position  of  the  claimant  here  is  fermUted  to 
Qocapya  house  as  being  part  payment  or  a  reward 


for  his  services,  or  to  perform  his  duties,  then  the 
occupation  is  not  that  of  a  servant  but  of  a  tenant. 
But  if  he  be  required  to  occupy  in  the  performance 
of  his  service,  and  he  occupy  in  consequence  of 
that  requirement,  or  if  it  be  necessary  for  the 
performance  of  his  service  that  he  should  occupy, 
though  he  be  not  required  specifically  in  terms  to 
do  so  in  the  contract  of  service,  then,  in  either  of 
these  cases,  he  occupies  as  a  servant  and  not  as  a 
tenant.    The  question  then  is,  under  which  head 
the  claimant  here  is  brought.    It  seems  upon  the 
facts  found  that  it  is  not  a  case  where  he  is  per- 
mitted to  occupy  one  of  these  houses  if  he  is  so 
minded.   By  the  authority  of  the  Queen,  exercised 
by  means  of  the  sanction  given  by  the  Secretary 
of  State  for  War  to  the  houses,  these  persons,  of 
whom  the  respondent  is  one,  are  directed  to  occupy 
these  houses.    And  they  are  directed  in  this  way : 
The  bouses  are  assigned  to  them  by  the  com- 
manding officer  on  their  appointment,  they  may 
not  occupy  others  than  those  assigned  without 
permission,  and  if  they  do  so  they  will  be  dis- 
missed the  service,  and  so  the  result  most  clearly 
is  tbat  they  occupy  if  the  authorities  are  so  minded 
that  they  should.    We  must  admit  that  here  resi- 
dence in  the  house  was  not  necessary  for  the 
respondent  unless  he  had  been  required  to  reside, 
but  nevertheless  he  is  a  person  who  has  been 
required  to  reside  in  a  particular  house  to  perform 
his  duties,  and  so  he  is  within  the  category  which 
requires  the  court  to  say  that  he  does  not  occupy 
as  tenant.     We  are  therefore  bound  to  overrule 
the  revising  bwriBter.  and  his  decision  mast  be 
reversed. 

Denman,  J. — I  am  of  the  same  opinion.  The 
revising  barrister  has  at  the  end  of  his  statement 
of  the  facts,  said,  "  I  decided  first  that  the  said 
Edward  Dally  did  occupv  as  tenant  within  the 
meaning  of  the  statute."  I  apprehend  that  thereby 
he  has  decided  a  mixed  question  of  law  and  fact, 
and  then  leaves  it  for  the  court  to  say  if  he  was 
wrong  or  not.  He  intends,  therefore,  I  think,  to 
leave  it  to  the  court  to  say  if  his  decision  was  upon 
the  whole  case  right  or  wron^.  For  the  reasons 
given  by  the  Lord  Chief  Justice  and  my  brother 
Brett,  and  holding  that  Dobson  v.  Jones  [ubi  «up.) 
is  a  distinct  authority  upon  the  case  before  us,  I 
hold  that  here  there  was  not  as  between  the 
respondent  and  the  country  the  relation  of  landlord 
and  tenant.  The  only  finding  which  was  at  all  in 
favour  of  Mr.  Lopes'  contention  was  that  part  of 
the  case  set  out  oy  the  revising  barrister  which 
stated  that  the  respondent  could  perform  his  duties 
equally  well  if  he  were  living  elsewhere.  But  I 
think  that  that  is  an  immaterial  finding,  having 
regard  to  the  other  circumstances  of  the  case, 
because  he  was  residing  in  that  house  for  the 
reason  that  he  was  ordered  to  do  so,  and  as  part 
of  his  duty.  He  was  not  therefore  a  tenant ;  he 
occupied  in  some  other  capacity,  it  matters  not  what, 
we  need  not  specify  it,  but  it  was  not  as  tenant, 
and  so  the  revising  barrister  was  wrong,  and  his 
decision  must  be  reversed.         Decision  reversed. 

Attorneys  for  the  appellant,  Bower  and  Ootion, 
Attorneys  for  the  respondent,  W.  A,  WiUougkby 
for  Hrdbert  iuid  Son,  Devizes. 


248 


MAGISTRATES'  CASES. 


C.  0a8.  K] 


Beg.  v.  HA.ZELTON. 


[C.  Cab.  E. 


CBOWir  CASES  BESEBVED. 

Reported  by  Johh  Thoxpsov,  Esq.,  Barri8ter>at-Law. 


8aturda/y,  Nov,  14, 1874. 

(Before  Bjblly,  O.B.,  Lush,  Brett,  and  Quain,  JJ., 

and  Pollock,  B.) 

Ee6.  V,  Hazelton. 

False  pretences — Authority   to  draw    oheques   on 

hcmhs — Obtaining  goods   by  worthless  bankers* 

cheques. 

Goods  were  fraudulenUy   obtained    by  giving  for 

them  vn  payment  as  cash,  cheques  on  some  banks 

where  the  prisoner  had  only  trifling  sums,  and 

some  others  where  his  account  was  overdrawn ; 

and  it  was  found  by  the  jury   that  when    the 

prisoner  gave  the  cheques  he  did  not  intend  to 

meet  them,  and  that  he  intended  to  defraud. 

The  indicim>ent  charged  that  the  prisoner  falsely 

pretended  that  he  then  had  money  in  the  banks  to 

the  amount  of  the  sums  mentioned  in  the  cheques, 

and  that  he  had  authwity  to  draw  the  cheques  on 

the  banks;    amd  thai  the   paper  writings  (the 

cheques)  which  he  so  game  were  good  and  valid 

orders  for  the  paym>ent  of  the  amounts  thereof: 

Held,  that  the  above  evidence  did  not  support  the 

first  false  pretence  that  he  then  had  m,oney  to  the 

amount  of  the  cheques ;  but  that  it  did  the  other 

two  that  he  had  authority  to  draw  the  cheques, 

and  that  they  were  good  and  valid  orders  for  tlie 

payment  of  the  amounts  thereof. 

Case  reserved  for  the  opinion  of  this  court  by  the 

Common  Serjeant  of  London. 

At  the  October  Sessions  of  the  Central  Criminal 
Court  William  Hazelton  was  tried  on  an  indict- 
ment for  obtaining  goods  by  false  pretences. 

First  count:  That  the  defendant,  on  the  4th 
April  1874,  did  unlawfully  and  knowingly  falsely 
pretend  to  Robert  Young  and  another  that  he  then 
had  money,  to  the  amount  of  bl.,  in  a  certain  bank 
called  the  Birkbeck  Bank,  at  Nos.  29  and  30, 
Southampton -buildings.  Chancery- lane,  in  the 
county  of  Middlesex.  That  he  then  had  authority 
to  draw  a  cheque  upon  that  bank  for  the  sum  of 
52.;  and  that  a  certain  paper  writing  which  he  then 
produced  and  delivered  to  the  said  Bobert  Young 
and  another  then  was  a  good  and  valid  order  for 
the  payment  of  money,  to  wit  for  51.,  and  that  by 
means  of  those  false  pretences  he  unlawfully  and 
fraudulently  obtained  from  them  thirty-three 
shirts,  with  intent  to  defraud. 

Second  count:  Obtaining  from  the  same  per- 
sons, on  the  7th  April,  forty  shirts,  by  exactly 
similar  false  pretences,  in  respect  of  a  cneque  for 
8Z.  8«.  given  by  him. 

Third  count:  Obtaining,  on  the  29th  Aug.,  a 
pair  of  boots  from  Edward  Sayer  and  another,  by 
falsely  pretending  to  them  that  he  then  kept  a 
bankmg  account  with  the  Islington  Branch  of  the 
London  and  County  Bank;  that  he  then  had  money 
to  the  amount  of  21.  9s.  in  that  bank ;  that  he  then 
had  authority  to  draw  a  cheque  upon  that  bank  for 
2Z.  9s.,  and  that  a  certain  paper  writing  which  he 
then  produced  and  delivered  to  Sayer  and  another 
was  tnen  a  good  and  valid  order  for  the  payment 
of  21.  9s. 

Fourth  count :  Obtaining  from  the  Wood-street 
Warehouse  Company,  six  dresses  called  costumes, 
on  the  Slst  Aug,  by  falsely  pretending  to  them 
that  he  then  kept  a  banking  account  with  the 
Islington  Branch  of  the  National  Provincial  Bank 


of  England.  That  he  then  had  money,  to  the 
amount  of  32.  98.,  in  that  bank.  That  he  then  had 
authority  to  draw  a  cheque  upon  that  bank  for 
32.  98. ;  and  that  a  certain  paper  writing  which  he 
then  produced  and  delivered  to  the  company  then 
was  a  good  and  valid  order  for  the  payment  of  8«.  9s. 

Fifth  count :  Obtaining,  on  the  Ist  Sept,  from 
the  said  Wood*  street  Warehouse  Company,  thirteen 
dresses  called  c  istumes  and  nineteen  petticoats,  by 
exactly  similar  false  pretences  to  those  in  the  fourth 
count,  in  respect  of  a  cheque  for  92.  lis.  6d.  which 
he  then  gave  in  payment. 

Sixth  count :  Obtaining  on  the  Ist  Sept.,  from 
W.  Marshall  Candy  and  another,  thirteen  shawls, 
by  exactly  similar  false  pretences,  in  respect  of  a 
cheque  for  22.  148.  2d.,  which  he  then  gave  them  in 
payment. 

Seventh  count:  Obtaining  on  the  2nd  Sept., 
from  the  said  Wood-street  Warehouse  Company, 
112  petticoats,  by  exactly  similar  false  pretences, 
in  respect  of  a  cheque  for  192.  6s.  Id.,  which  he 
then  gave  in  payment. 

Eighth  count :  Obtaining  on  the  2nd  Sept.,  from 
the  said  W.  M.  Candy  and  another,  126  shawls,  by 
exactly  similar  false  pretences,  in  respect  of  a 
cheque  for  222.  lis.  6d.,  which  he  then  gave  in 
pavment. 

tt  was  proved  in  evidence  that  the  prisoner 
opened  an  account  at  the  Birkbeck  Bank  on  the 
30th  June  1873,  with  a  payment  to  his  credit  of 
222.  10s.,  and  had  a  cheque  book  given  to  him  for 
his  use  containing  fifty  blank  cheques.  That  on 
the  9th  Dec  1873,  the  balance  in  his  favour  in  the 
Birkbeck  Bank  was  59.  3(2.,  and  that  the  account  re- 
mained unaltered  up  to  the  27th  June  1874,  when 
he  applied  to  the  Birkbeck  Bank  for  a  new  cheqoe 
book,  which  they  refused,  and  then  he  withdrew 
bs.  He  could  have  had  the  Sd.  That  thirty-three 
of  his  cheques  were  honoured  and  about  seventeen 
refused  by  the  Birkbeck  Bank.  That  he  would  not 
have  been  allowed  to  overdraw  his  account  at  the 
Birkbeck  Bank. 

It  was  also  proved  that  the  prisoner  opened  an 
account  at  the  Islington  Branch  of  the  London  and 
County  Bank,  on  the  2nd  June  1874,  with  a  pay- 
ment to  his  credit  of  272.,  and  had  a  cheque  book 
given  to  him  containing  twenty-five  cheques.  That 
on  the  6bh  July  following,  a  balance  of  7s.  4d.  stood 
there  to  his  credit.  That  on  the  29th  Aug.  fol- 
lowing the  aooount  was,  by  accident,  allowed  to  be 
overdrawn,  and  that  transaction  was  the  last.  His 
cheques  on  that  bank  were  afterwards  presented 
and  dishonoured. 

It  was  also  proved  that,  on  the  8th  July  last,  the 
prisoner  opened  an  account  at  the  Islington  Bnmch 
of  the  National  Provincial  Bank  of  England,  with 
a  payment  to  his  credit  of  302.,  and  had  a  cheque 
book  given  to  him  containing  twenty-four  cheques. 
He  drew  out  252.  by  a  cheque  in  favour  of  Mrs. 
Hazelton,  and  on  the  23rd  July  his  account  was 
overdrawn  by  22«.  On  the  24th  July  notice  in 
writing  was  given  to  him  by  the  bank  that  hU 
account  was  overdrawn,  and  requesting  his  atten- 
tion to  it.  The  account  was  unaltered  nntU  the 
3rd  Sept.,  when  he  paid  in  22. 15^.  and  15L  5f., 
leaving  162.  18^.  to  his  credit.  On  the  next  day 
(4th  Sept.)  the  sum  of  142. 168.  was  drawn  out  by 
a  cheque  in  favour  of  his  wife,  leaving  22.  2s.  to  hu 
credit.  Seven  of  his  cheques,  alto^ipther,  were 
paid,  of  which  five  were  in  favour  of  his  wife,  Mrs. 
Hazelton.  Some  other  of  his  oheques  were  pre- 
sented and  dishonoured. 
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The  following  evidence  was  also  adduced : 

On  the  2nd  April  1874  the  prisoner  went  to 
Messrs.  Young  and  Rochester's  and  ordered  over 
two  dozen  shirts,  and  called  again  for  them  about 
two  o'clock  in  the  afternoon  of  the  4th,  and  said 
he  wished  to  pay  ready  money ;  and  an  inyoice  was 
Diade  oat,  and  discount  deducted  from  the  invoice, 
making  the  sum  of  71,  bs.,  and  prisoner  srave  a 
cheque  on  the  Birkbeck  Bank  for  oL,  and  paid  the 
balance  of  21,  5s.  in  cash. 

The  4th  April  was  Saturday,  the  5th  was  Sunday, 
and  the  6th  a  Bank  Holiday,  so  that  the  prisoner  s 
cheque  oould  not  be  presented  for  payment  until 
the  7th.  Early  in  the  morning  of  the  7th,  before 
ten  o'clock,  a.m„  the  prisoner  went  again  to 
Young  and  Rochester's,  and  ordered  other  goods 
to  the  amount  of  dl,  Se,,  and  said  he  wished  to  pay 
ready  money,  and  discount  was  allowed  to  him. 
He  gave  his  cheque  on  the  Birkbeck  Bank  for  the 
amount,  and  took  away  the  goods. 

Both  the  above  cheques  were  presented  to  and 
dishonoured  by  the  Birkbeck  Bank. 

Some  of  the  the  above  goods  were  pawned  by 
prisoner,  in  the  name  of  Williams,  on  the  13th  and 
17th^priU  for  11.  Qs.,  with  a  pawnbroker  who  knew 
him  well  for  two  or  three  years  before  in  that 
name,  and  who  said  his  dealings  were  satisfactory, 
and  that  the  goods  pawned  by  him  were  usually 
redeemed ;  but  at  the  time  of  the  trial  before  mo 
that  pawnbroker  had  35^.  worth  of  goods  in  pawn 
by  the  prisoner. 

Other  of  the  above  goods  were  pawned  by  pri- 
soner on  the  SQth  April,  15th  Aug.,  and  9th  Sept., 
with  another  pawnbroker,  to  whom  prisoner  was 
known  for  two  years,  and  who  said  that  he  usually 
redeemed  the  goods  pawned. 

Other  of  the  same  goods  were  pawned  with 
another  pawnbroker  to  whom  prisoner  was  known, 
and  who  said  that  he  in  all  cases  redeemed  the 
goods  pawned  by  him;  but  that  he  (the  pawn- 
broker) had,  at  the  time  of  the  said  trial  oefore 
me,  goods  to  the  amount  of  12Z.  in  pawn  by  the 
prisoner. 

On  Saturday,  the  29th  Aug.  last,  the  prisoner 
went  to  Messrs.  Sayer  and  Healeys  and  bought 
for  ready  money,  with  discount,  two  pairs  of  boots 
for  22. 98,,  and  gave  his  cheque  for  that  sum  on 
the  London  and  County  Bank,  Islington,  which 
was  dishonoured  on  presentment  on  the  31st 
Aufi^.  He  afterwards  returned  one  pair  of  the  boots, 
saymg  that  they  were  too  heavy  for  him. 

On  the  1st  Sept.  last,  the  prisoner  went  to 
3fessrs.  Candy  and  Co.,  and  bought,  as  a  cash 
transaction,  with  discount,  thirteen  shawls,  in 
payment  for  which  he  gave  his  cheque  for 
22. 140.  2d,  on  the  Islington  Branch  of  the  National 
Provincial  Bank  of  England ;  and  on  the  2nd  Sept. 
last,  at  5.30  p.m.,  he  again  went  to  Candy's,  and 
saying  that  he  had  sold  some  of  his  previous  day's 
purchase  from  them,  he  bought  as  a  cash  transac- 
tion, with  discount,  10^  dozen  of  shawls,  in  pay- 
ment for  which  he  gave  his  cheque  on  the  same 
bank  for  221,  11«.  6d.  Both  these  cheaues  were 
dishonoured,  and  the  greater  portion  of  tne  shawls 
were  pawned  by  the  prisoner  on  the  3rd  Sept.,  and 
afterwards  redeemea  and  repawned  with  pawn- 
brokers to  whom  he  was  well  known. 

On  the  Sls^  Aug.,  and  on  the  1st  and  2nd  Sept. 
last,  the  prisoner  went  to  the  Wood-street  Ware- 
house Company  and  bought,  on  each  occasion  as 
cash  transactions,  certain  dresses  and  skirts,  and 
took  them  away  with  him,  and  gave  in  payment  on 
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those  days  respectively,  three  cheques  on  the  Is- 
lington Branch  of  the  National  Provincial  Bank 
for  SI.  98.,  9L  II0.  6(2.,  and  191, 60.  Id.,  each  of  which 
was  dishonoured. 

On  the  3rd  Sept.  he  pawned  103  of  the  skirts  with 
a  pavmbroker  to  whom  he  was  known,  for  132. 10^. 

The  prisoner,  afler  the  dishonour  of  the  fore- 
going cheques,  sai^  to  the  several  holders  that  he 
had  been  disappointed  in  his  expectations  of  re- 
ceiving money,  and  that  he  would  take  up  the 
cheques  in  a  few  days. 

Evidence  was  also  given  of  the  dishonour  of 
about  twelve  other  cheques  drawn  and  given  by 
the  prisoner  in  payment  for  other  goods  bought' 
by  him,  and  of  his  unperformed  promises,  after 
dishonour,  to  the  holders  of  the  cneques  w  take 
them  up. 

A  detective  police  officer  proved  that  he  went  to 
prisoner's  house  on  the  15th  Sept.,  and  got  in  at 
the  back  through  the  garden ;  that  the  prisoner 
tried  to  escape,  but  was  apprehended.  He  was 
told  he  was  taken  for  obtaining  goods  from 
Candy's,  and  he  replied :  "  It's  a  debt  not  a  fraud, 
and  you  can't  make  a  fraud  of  it."  Being  asked  if 
he  had  any  duplicates  in  the  house,  he  said,  **  No." 
The  officer  found,  however,  on  search,  185  dupli- 
cates and  pawnbrokers'  contract  notes,  represent- 
ing together  pawnings  and  deposits  to  the  amount 
of  about  3302.  The  officer  also  found  invoices  from 
various  firms,  and  the  prisoner's  cheque  books  on 
the  three  above-mentioned  banks,  and  his  pass 
book  of  the  Birkbeck  Bank.  Scarcely  a  single 
article  of  furniture  was  found  in  the  house,  but 
amongst  the  duplicates  found  were  some  for  house- 
hold furniture  pawned  by  prisoner. 

It  appeared,  therefore,  by  the  evidence,  that  at 
the  time  he  gave  in  payment  the  two  cheques 
on  the  Birkbeck  Bank  for  52.  and  82.  8tf.,  men- 
tioned in  the  first  and  second  counts,  the  pri- 
soner's account  there  was  still  an  open  one,  but 
the  balance  in  that  bank  to  his  credit  was  59.  Sd. 
only,  and  that  his  cheques  for  sums  exceeding  that 
balance  were  dishonoured,  and  he  would  not  have 
been  allowed  to  overdraw. 

That  at  the  time  he  gave  in  payment  the  cheque 
for  22.  9tf.  on  the  London  and  County  Bank,  men- 
tioned in  the  third  count,  his  account  there  was 
overdrawn,  and  his  cheques  on  that  bank  had  been 
dishonoured. 

That  at  the  time  he  gave  in  payment  the  cheques 
for  32.  98.,  91. 11«.  6d.,  22.  14«.  2d.,  192. 16«.  Id.,  and 
222.  lis.  6d,,  on  the  Islington  Branch  of  the  Na- 
tional Provincial  Bank,  mentioned  in  the  fourth, 
fifth,  sixth,  seventh,  aiid  eighth  counts,  his  ac- 
count there  was  overdrawn,  and  ho  had  notice  of 
it ;  that  his  account  remaned  overdrawn  from  tha 
23rd  July  to  the  3rd  Sept.,  when  he  paid  in  182., 
and  on  the  4th  Sept.  drew  out  142. 16«.for  bis  own 
use,  leaving  two  guineas  to  his  credit,  subject  to 
the  payment  thereout  of  some  small  charges.  His 
cheques,  mentioned  in  the  indictment,  on  that  bank, 
were  dishonoured. 

It  also  clearly  appeared  that  many  of  the  pri- 
soner's cheques,  other  than  those  mentioned  in  the 
indictment,  on  the  before-mentioned  banks,  had 
been  and  were  afterwards  dishonoured. 

I  doubted,  upon  the  decided  cases,  whether  in 
point  of  law  a  man  who  gives  a  cheque  in  pay- 
ment, under  the  circumstances  before  mentioned, 
does  by  the  mere  fact  of  giving  the  cheque  with- 
out saying  more  than  that  he  wishes  to  pay  ready 
money,  make  either  of  the  false  pretences  alleged 
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in  the  indictmont,  viz. :  First,  that  be  then  has 
money  to  the  amoant  of  the  cheque  in  the  bank 
upon  which  it  is  drawn ;  secondly,  that  he  then 
has  authority  to  draw  upon  the  bank  for  that  sum ; 
thirdly,  that  the  cheque  which  he  gives  is  a  good 
and  valid  order  for  the  payment  of  its  amount ; 
fourth,  that  he  then  has  a  banking  account  with 
the  bank  upon  which  his  cheque  is  drawn,  and 
where  his  account  is  overdrawn. 

I  summed  up  the  case  to  the  jury,  and  they 
found  that  the  prisoner  did  not  intend,  when  he 
gave  the  respective  cheques  mentioned  in  the  in- 
dictment, to  meet  them,  and  that  he  intended  to 
defraud. 

A  verdict  of  guilty  was  thereupon  recorded,  and 
I  abstained  from  passing  judgment,  and  reserved 
for  the  opinion  of  the  court  tor  consideration  oi 
Crown  Cases  Beserved,  the  question  whether  there 
was  any  evidence  to  go  to  the  jury  of  the  prisoner 
having  made  any  of  t-he  false  pretences  mentioned 
in  the  indictment  P  If  there  was,  the  conyiction  is 
to  be  confirmed.  If  there  was  not,  it  is  to  be 
reversed.  Thomas  Chakbebs, 

Common  Serjeant  of  London. 

No  counsel  appeared  to  argue  for  the  prisoner. 

BesUy,  for  the  prosecution. — The  conviction  is 
right.  The  jury  have  found  that  the  prisoner  did 
not  intend,  when  he  gave  the  several  cheques  to 
meet  them,  and  that  he  intended  to  defraud.  [Lush, 
J. — It  can  hardly  be  maintained  that  a  person, 
by  giving  a  cheque,  conveys  the  representation 
that  he  has,  at  the  moment  of  giving  it,  funds  to 
the  amount  of  it  in  the  bank.]  Each  case  depends 
on  its  own  circumstances.  In  this  case,  the  pri- 
soner knew  that  the  cheques  would  not  be  met.  In 
Bex  v.  Jackson  (3  Gamp.  371),  Bayley,  J.,  said: 
"  The  point  had  been  recently  before  the  judges, 
and  they  were  all  of  opinion  tliat  it  is  an  indictable 
offence  fraudulently  to  obtain  goods  by  giving  in 
payment  a  cheque  upon  a  banker  with  whom  the 
party  keeps  no  cash,  and  which  he  knows  vnill  not 
be  paid."  [Brett,  J. — There  is  no  doubt  here  of 
the  fraudulent  intent.  The  question  is,  whether 
the  prisoner  made  a  fraudulent  representation.] 
The  indictment  alleges  that  the  prisoner  falsely 
represented  that  he  then  had  authority  to  draw  a 
cheque  upon  the  bank,  and  also  that  the  cheque 
was  a  good  and  valid  order  for  the  payment  of 
money.  The  giving  of  the  cheques  fraudulently 
proves  those  representations,  in  Reg.  v.  Oiles 
(34  |L.  J.  63,  M.C.),  Blackburn,  J.,  says :  "  It 
is  not  requisite  that  the  false  pretence  should  be 
made  in  express  words,  if  the  idea  is  conveyed." 
[Pollock,  C.B. — ^You  may  contend  that  the  giving 
of  the  cheque  was  a  representation  that  it  would  be 
honoured  when  presented,  whereas  he  well  knew 
that  it  would  not.]  Certainly ;  for  the  prisoner, 
when  he  gave  the  cheque,  said  that  he  wanted  to 
pay  cash,  and  so  obtained  a  discount.  In  Lockeifs 
case  (Leach  C.  G.  53)  it  was  held  that  a  forged 
draft  on  a  banker  was  an  order  for  the  payment  of 
money.  In  Beg,  v.  Parker  (2  Moo.  0.  C.  1;  7 
Car.  &  P.  825)  the  majority  of  the  judges  held  that 
a  count  which  charged  that  the  prisoner  pretended 
that  a  certain  paper  writing  which  he  then  pro- 
duced and  "^  was  as  follows  [Then  setting  out  a 
cheque :]  was  a  good  and  genuine  order  for  pay- 
ment of  the  sum  of,  &o.,  was  proved  in  the  fol- 
lowing facts:  the  prisoner  went  and  bought  a 
watch  of  the  prosecutor,  and  gave  in  payment  of  it  a 
post-dated  cheque  on  a  bank  where  he  had  no  funds, 
falsely  representing  to  the  prosecutor  that  he  had 


an  account  with  the  bankers  on  whom  the  cheque 
was  drawn,  and  that  he  had  a  right  to  draw  the 
cheque,  though  he  postponed  the  date  for  his  own 
convenience.  So,  in  the  present  case,  the  prisoner 
fraudulently  represented  in  each  transaction  that 
he  wished  to  pay  ready  money,  and  gave  the 
cheques.  It  is  submitted,  therefore,  that  the 
second  and  third  false  pretences  charged  were  sub* 
stantially  proved. 

ICelly,  C.B. — I  am  of  opinion  that  the  convic- 
tion must  be  affirmed.  Two  questions  arise  in 
the  case.  The  first  is,  whether,  on  the  facts  and 
documents  proved,  the  prisoner  has  expressly 
or  impliedly  fraudulently  made  the  represen- 
tations on  which  the  goods  were  obtainea;  the 
second,  whether .  any  one  of  the  representations 
alleged  is  false.  The  indictment  alleged  three 
false  representations :  First,  that  the  prisoner 
falsely  pretended  that  he  then  had  money  to  a 
certain  amount  in  the  bank;  secondly,  tnat  be 
then  had  authority  to  draw  a  cheque  upon  the 
bank  for  that  amount;  thirdly,  that  a  certain 
paper  writing  was  a  good  and  valid  order  for  the 
payment  of  that  amount.  If  the  case  had  rested 
upon  the  first  pretence  alone,  there  would  have 
been  considerable  difficulty  in  supporting  the  con- 
yiction, because  there  are  many  cases  in  which  no 
such  representation  can  be  implied  from  the  mere 
giving  of  a  cheque  as  a  general  rule,  for  persons 
of  undoubted  substance  and  respectability  often 
draw  cheques  exceeding  the  balance  to  their  credit 
at  their  bankers,  and  which  are  paid  by  the 
bankers.  We  may,  therefore,  put  that  represen- 
tation out  of  the  case.  The  second  alleged  pre- 
tence is,  that  the  prisoner  then  had  authority  to 
draw  a  chec^ue  upon  the  bank  for  the  amount. 
That  is  an  important  representation,  and  arises 
when  a  man  gives  a  cheque  in  payment  for  goods 
or  in  satisfaction  of  any  other  demand ;  and  I  think 
that  false  representation  was  proved  in  this  case. 
But  if  there  is  any  doubt  about  the  case  it  is  removed 
when  we  look  at  the  third  pretence,  that  the  proper 
writing  produced  by  the  prisoner  was  a  good  and 
valid  order  for  the  payment  of  the  sum  therein 
mentioned.  Then  comes  the  main  question :  is  it 
to  be  implied  from  the  facts  proved  that  the  pri** 
soner  made  all  or  any  of  these  false  representa- 
tions P  As  regards  the  second  and  third  false 
pretences,  it  is  perfectly  clear  that  the  prisoner 
Knew  at  the  time  when  he  gave  the  cheques  that 
he  had  no  authority  to  draw  cheques  for  the 
amounts  specified  therein,  and  that  he  well  knew 
that  they  would  not  be  paid.  Those  false  pretences 
were,  therefore,  proved,  and  the  conviction  must 
be  affirmed. 

Lush,  J. — I  am  of  the  same  opinion.  I  also 
think  that  the  mere  giving  of  a  cheque  docs  not 
convey  a  representation  tliat  the  drawer  has  money 
to  the  amount  of  the  cheque  in  the  banker's  hands 
at  the  time  of  giving  it.  Many  persons  give 
cheques  exceeding  their  balance  at  the  bank  at  the 
time,  in  the  expectation  of  their  being  able  to  pay 
in  money  to  meet  them  before  they  are  presenteo. 
In  this  case  the  prisoner  ordered  and  obtained 
goods,  saying  he  wished  to  pay  ready  money ;  in* 
yoices  were  made  out  and  discount  deducted,  and 
prisoner  gave  cheques  for  the  amount.  I  think 
that  amounted  to  a  representation  that  the  cheques 
were  equivalent  to  cash,  and,  therefore,  that  the 
false  pretence  that  the  cheques  were  good  and 
valid  orders  for  the  payment  of  money  was 
I  proved. 
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Brbtt,  J. — I  am  of  the  same  opinion.  The 
learned  Common  Serjeant  in  this  case  doubted, 
upon  the  decided  cases,  whether  in  point  of  law  a 
man  who  gives  a  cheque  in  payment,  under  the 
drcamstanoes  before  mentioned,  does  hj  the  mere 
fact  of  giving  the  cheque,  without  saying  more 
than  that  he  wishes  to  pay  ready  money,  make 
either  of  the  false  pretences  alleged  in  the  indict- 
ment. The  question  reserved  for  us  is,  therefore, 
pointed  to  that  part  of  the  necessary  proof  on  the 
trial  of  an  indictment  for  false  pretences — the  proof 
of  a  false  representation  of  a  fact  which,  if  it  had 
not  been  false,  would  have  been  an  existing  fact. 
The  Common  Serjeant  has  pointed  to  the  facts  on 
which  he  wants  the  opinion  of  this  court.  Kow, 
the  meaning  of  the  representation  to  a  third  per- 
son, cannot  depend  upon  the  state  of  mind  of  the 
person  making  the  representation,  but  must  de- 
pend on  what  idea  he  conveys  to  the  mind  of  the 
third  person.  It  is  common  knowledge  that  per- 
sons have  authority  from  a  bank  to  draw  cheques 
to  a  considerable  amount,  when  they  have  no 
money  at  the  bank.  I  am  of  opinion,  therefore, 
that  the  mere  giving  of  a  cheque  does  not  convey 
a  representation  that  the  drawer  has  money  at  the 
bank.  Then,  as  to  the  second  false  representation, 
that  the  prisoner  had  authority  to  draw  upon  the 
bank  for  the  amounts  in  the  cheques.  JSfow,  if  the 
giving  of  a  banker's  cheque  does  not  mean  that, 
what  does  it  mean  P  Then,  as  to  the  third  false 
representation,  but  for  the  case  of  R-ex  v.  ParkeVt 
1  should  have  doubted  whether  the  mere  giving  of 
a  cheque  was  a  representation  of  an  ezistmg  fact, 
that  the  cheque  was  a  good  and  valid  order  for 
the  payment  of  money. 

QuAiN,  J. — I  am  of  the  same  opinion.  I  think 
that  the  giving  of  the  cheques  in  this  case  amounted 
to  a  representation  that  they  were  good  and  valid 
orders  for  the  payment  of  the  sums  therein  men- 
tioned, on  the  authority  of  Bex  v.  Parker,  which 
was  decided  by  a  majority  of  the  judges.  The 
only  difference  in  the  facts  is,  that  the  prisoner  in 
that  case  had  no  fUnds  at  all  at  the  bank,  whereas 
in  this  he  had  a  few  shillings. 

Pollock,  B. — I  am  also  of  opinion  that  this  con- 
viction should  be  affirmed.  I  think  that  there  was 
evidence  that  the  prisoner  made  the  false  repre- 
sentation thirdly  cnarged ;  that  the  cheques  wnen  ' 
given  were  good  and  valid  orders  for  the  payment 
of  the  sums  specified  therein. 

Convidion  affirmed. 


Saturday,  Nov.  14, 1874. 

(Before  Ejellt,  C.B.,  Lushj  Brett,  Quain,  JJ.,  and 

Pollock,  B.) 

Beg.  v.  "Rassfokd. 

Misdemeanor — Attempt  to  commit — Indictment. 

A  count  m  an  indicttnent  charged  that  the  prisoner 
unlawfully,  wickedly,  and  indecently  did  w^'Ue 
and  send  to  H.  a  letter,  with  intent  thereby  to 
move  and  incite  H.  to  attempt  and  endeavour, 
feloniously  and  wickedly  to  commit  an  unnatural 
offence,  mid  by  the  means  aforesaid  did  unlaw 
JuUy  attempt  and  endeavour  to  incite  H.  to  ai' 
tempt  to  commit  the  crime  aforesaid : 

Held,  that  the  count  charged  an  indictahle  misde- 
meoHor, 

The  evidence  wcls,  thai  H.  was  a  boy  ai  school,  and 
(hat  he  had  received  two  other  letters  from  the 
prisoner^  which  he  read^  but  that  when  he  received 


the  one  mentioned  in  the  above  count  he  did  not 

read  it,  nor  was  he  in  any  way  aware  of  its  con* 

tents,  bvi  handed  it  over  to  the  school  authorities : 

Held,  thai  the  sending  the  letter  proved  the  attempt 

to  incite,  although  it  might  be  doubtful  whether 

it  could  be*8aid  to  amount  to  inciting  or  soliciting, 

inasmuch  as  H.  was  not  aware  of  its  contents. 

Case  reserved  for  the  opinion  of  this  Court  by 

Bramwell,  B. 

The  prisoner  was  tried  at  the  September  Ses- 
sions of  the  Central  Criminal  Court  1874,  upon  the 
following  indictment : 

First  count. — That  at  the  time  of  committing 
the  offence  hereinafter  in  this  count  mentioned,  one 
William  D*Arcy Gardiner  G'Halloran  was  a  youth  of 
the  age  of  fourteen  years,  and  was  a  scholar  in  the 
school  of  Christ's  Hospital,  and  wa?  under  the 
care,  custody,  and  control  of  the  Governors  of 
Christ's  Hospital,  in  the  City  of  London,  and  was 
then  being  educated  in  the  said  school  in  the  prin- 
ciples of  religion,  morality,  and  virtue,  with  the 
object  that  he  might  thereafter,  when  beyond  the 
care  and  control  of  the  said  governors,  enter  into 
the  society  of  his  fellow  men,  and  be  received  by 
them  as  a  man  of  honourable,  manly,  and  virtuous 
habits,  and  that  Edward  Bansford,  being  a  person 
of  wicked,  immoral,  and  depraved  mind  and  dispo- 
sition, with  intent  to  debauch  the  said  William 
D'Arcy  Gardiner  D'Halloran,  and  to  vitiate  and 
corrupt  his  mind,  on  the  5th  Sept.  1874,  unlawfully 
and  wickedly  did  write  and  send,  and  cause  and 
procure  to  be  written  and  sent  to  the  said  William 
D*Arcy  Gardiner  O'Halloran,  a  certain  lewd  and 
indecent  letter,  in  the  words  and  figures  following, 
that  is  to  say : 

Hendereon^B,  Oakley-eqnare,  5th  Sept.  1874. 
Dear  (X  Hallo  ran,— The  fates  have  hitherto  prevented 
ns  from  meeting,  owing  to  mv  engagements.  On  Wed- 
nesday  next,  all  beinr  well,  I  ahall  meet  yon  positively  in 
the  South  Transept  of  St.  Paul's.  I  shall  be  there  between 
2i  o'clock  and  2| :  we  can  then  settle  where  to  go.  How 
long  can  you  stay  out  in  the  evening  ?    Answer  by  return. 

Yours  truly, 

P.  DB  LA  B.  Harbison. 

I  shall  only  be  here  to-morrow,  and  therefore  a  post- 
office  is  my  safest  address. 
(The  conclusion  of  the  letter  is  unfit  for  publication.) 

That  the  said  Edward  Eansford,  in  manner  and  by 
the  means  aforesaid,  did  unlawfully  and  wickedly 
endeavour  to  corrupt  the  morals  of  the  said  Wm. 
D*Arcy  Gardiner  O'Halloran,  and  to  incite  in  the 
mind  of  him  the  said  William  D'Arcy  Gardiner 
O'Halloran,  lewd,  immoral,  and  wicked  inclinations 
and  desires,  and  to  induce  and  persuade  him  to 
commit  fornication  and  divers  other  immoral  and 
wicked  acts  and  practices,  he  the  said  William 
D'Arcy  Gardiner  O'Halloran  then  being  such 
scholar  as  aforesaid,  and  so  being  imder  the  care, 
custody,  and  control  of  the  said  governors,  in  mani- 
fest violation  and  corruption  of  the  morals  of  the 
said  William  D'Arcy  Gardiner  O'Halloran  and 
other  liege  subjects  of  our  said  lady  the  Queen.  To 
the  evil  example,  &c 

Second  count. — That  at  the  time  of  committing 
the  oflfence  hereinafter  in  this  count  mentioned, 
there  was  and  yet  is  a  certain  body  corpoi-ate 
called  the  Mayor  and  Commonalty  and  Citizens  of 
the  City  of  London,  governors  of  the  possessions, 
revenues,  and  goods  of  the  hospitals  of  Edward, 
late  King  of  England,  the  Sixth,  of  Christ  Bride- 
well and  St.  Thomas  the  Apostle,  as  Governors  of 
Christ's  Hospital,  and  the  said  body  corporate 
had   under    its   charge,    care,    and    control,  a 
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certain  school,  called  and  knovrn  as  Christ's 
Hospital,  wherein  divers  large  numbers  of 
chilaren  of  tender  years,  and  lads  and  yoang 
men  under  the  age  of  twenty-one  years,  were 
under  the  said  care,  charge,  and  control  of  the 
said  body  corporate,  being  instructed  in  the 
principles  of  virtue,  religion,  and  morality.  And 
that  the  said  Edward  Ransford,  being  a  person  of 
wicked,  immoral,  and  depraved  mind  and  disposi- 
tion, and  seeking  to  debauch,  vitiate,  and  corrupt 
the  minds  and  morals  of  the  children  and  other 
young  persons  being  scholars  in  the  said  school, 
and  BO  to  hinder  and  prevent  the  said  body  corpo- 
rate in  their  endeavours  to  instruct  the  said  chil- 
dren and  young  persons  in  the  principles  aforesaid, 
on  the  day  and  in  the  year  e^oresaid,  unlawfully 
and  wickedly  did  write  and  send,  and  cause  and 
procure  to  be  written  and  sent  to  the  said  school, 
a  certain  lewd  and  indecent  letter,  addressed  to 
one  William  D*Arcy  Gardiner  O'Halloran,  then 
being  one  of  the  scholars  in  the  said  school,  and 
which  letter  was  and  is  the  letter  set  forth  in  the 
iirst  count  of  this  indictment,  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say  that  the 
said  Edwaiti  EAusford,  in  manner  and  by  the 
means  aforesaid,  did  unlawfully  and  wickedly  en- 
deavour to  corrupt  the  morals  of  the  said  William 
D'Arcy  Gardiner  O'Halloran,  and  divers  others  of 
the  scholars  then  being  in  the  said  school,  so  as  to 
prevent  the  said  body  oorporate,  in  their  endea- 
vours to  educate  the  said  children  and  young  per- 
sons in  the  paths  of  religion  and  virtue,  ana  to 
render  the  religious  and  moral  training  of  the  said 
children  and  young  persons  of  no  effect,  to  the 
great  damage  of  the  said  body  corporate,  in  mani- 
fest violation  and  corruption  of  the  morals  of  the 
said  William  D'Arcy  (Jardiner  0*Halloran  and 
other  children  and  scholars  in  the  said  schooL  To 
the  evil  example  of  all  others,  &c. 

Third  count. — That  at  the  time  of  committing 
the  offence  hereinafter  in  this  count  mentioned, 
William  D'Arcy  Gardiner  0*Halloran  was  a  lad  of 
the  age  of  fourteen  years,  and  was  a  scholar  and 
inmate  of  Christ's  Hospital  in  the  City  of  London, 
and  was  under  the  care,  custody,  and  control  of 
the  Governors  of  Christ's  Hospital  aforesaid.  That 
the  said  Edward  Bansford,  being  an  evil  disposed 
person,  and  of  wicked,  immoral,  and  depi*aved 
mind  and  disposition,  afterwards,  to  wit,  on  the 
same  day  and  in  the  year  aforesaid,  unlawfully  and 
wickedly  did  write  and  send,  and  cause  and  pro- 
cure to  be  written  and  sent  to  the  said  William 
D'Arcy  Gardiner  CHalloran  a  certain  letter,  to 
wit,  the  letter  mentioned  and  set  forth  in  the  first 
count  of  this  indictment,  and  did  attend  at  the 
premises  of  the  said  Christ's  Hospital  in  London 
aforesaid,  with  the  avowed  object  and  design  of 
procuring  a  personal  interview  with  the  said  vVm. 
D'Arcy  Gardiner  O'Halloran,  and  by  false  repre- 
neutations  and  iVaudulent  means  to  take  and  re- 
move him  the  said  William  D'Arcy  Gardiner 
O'Halloran  from  and  out  of  the  care,  custody,  and 
control  of  the  said  governors,  and  to  get  him  the 
said  William  D'Arcy  Gardiner  O'Halloran  into  the 
custody  and  control  of  him  the  said  Edward  Bans- 
ford,  with  the  yiew  and  intent  that  he  the  said 
Edward  Bansford,  while  he  the  said  William  D'Arcy 
Gardiner  O'Halloran  was  so  in  his  custody  and 
control,  should  commit  a  certain  felony  with  him 
the  said  William  D'Arcy  Gardiner  O'Halloran,  to 
wit,  feloniously,  wickedly,  diabolically,  and  against 
the  order  of  nature,  to  commit  and  perpetrate  with 


each  other  the  detestable  and  abominable  crime  of 
buggery,  against,  &c, 

Fourth  count. — That  the  said  Edward  Bansford 
afterwards,  to  wit,  on  the  day  and  in  the  year  afore« 
said,  unlawfully  and  wickedly  did  solicit  and  in- 
cite the  said  William  D'Arcy  Gardiner  O'Halloran 
feloniously  to  commit  and  perpetrate  with  him  the 
said  Edward  Bansford,  the  abominable,  horrid, 
and  detestable  crime  of  buggery,  against,  &c. 

Fifth  count. — ^That  the  said  Edward  Bansford 
afterwards,  to  wit,  on  the  day  and  in  the  year 
aforesaid,  unlawfully  and  wickedly  did  solicit  and 
incite  the  said  William  D'Arcy  Gardiner  CHalloran 
unlawfully  to  attempt  and  endeavour  to  commit 
and  perpetrate  with  him  the  said  Edward  Bans- 
ford, the  abominable,  horrid,  and  detestable  crim^ 
of  buggery,  against,  &c. 

Sixth  count. — ^That  the  said  Edward  Bansford 
afterrwards,  to  wit,  on  the  same  day  and  in 
the  year  aforesaid,  unlawfully,  wickedly,  and 
indecently  did  write  and  send,  and  cause  and 
procure  to  be  written  and  sent  to  the  said  Wil- 
liam D'Arcy  Gardiner  O'Halloran,  a  certain 
letter,  to  wit,  the  letter  mentioned  and  set 
forth  in  the  first  count  of  this  indictment,  with 
intent  thereby  to  move  and  incite  the  said 
William  D'Arcy  Gardiner  O'Halloran  feloniously 
and  wickedly  to  commit  and  perpetrate  with  him 
the  said  Edward  Bansford,  the  detestable  crime  of 
buggery,  and  by  themeai  s  aforesaid  did  unlawfully 
and  wickedly  attempt  i  nd  endeavour  to  incite  the 
said  William  D'Arcy  Gardiner  O'Halloran  felo- 
niously to  commit  and  perpetrate  with  him  the 
said  Edward  Bansford,  the  detestable,  horrid,  and 
abominable  crime  aforesaid,  against,  &c. 

Seventh  count. — ^That  the  said  Edward  Bans- 
ford afterwards,  to  wit,  on  the  same  day  and  in 
the  year  aforesaid,  unlawfully,  wickedly,  and  inde- 
cently did  write  and  send,  and  cause  and  procure 
to  be  written  and  sent  to  the  said  William  D'Arcy 
Gardiner  0*E[alloran,  a  certain  letter,  to  wit,  the 
letter  mentioned  and  set  forth  in  the  first  coont  of 
this  indictment,  with  intent  thereby  to  move  and 
incite  the  said  William  D'Arcy  Gardiner  O'Halloran 
to  attempt  and  endeavour,  feloniously  and  wickedly, 
to  commit  and  perpetrate  with  him  the  said  Edwd. 
Bansford,  the  detestable  crime  of  buggery,  and  by 
the  means  aforesaid  did  unlawfully  and  wickedly 
attempt  and  endeavour  to  incite  the  said  William 
D'Arcy  Gardiner  O'Halloran  to  attempt  to  commit 
anp  perpetrate  with  him  the  said  Edward  Bans- 
foni,  the  detestable,  horrid,  and  abominable  crime 
aforesaid. 

Eighth  count. — That  the  said  Edward  Bansford 
afterwards,  to  wit,  on  the  day  and  in  the  year 
aforesaid,  unlawfully,  wickedly,  and  indecently  did 
write  and  send,  and  cause  and  procure  to  be 
written  and  sent  to  the  said  William  D'Arcy 
Gardiner  O'Halloran  a  certain  letter,  to  ifit,  the 
letter  mentioned  and  set  forth  in  the  first  count  of 
this  indictment,  with  intent  thereby  to  move  and 
incite  the  said  William  D'Arcy  Gardiner  O'Hal- 
loran unlawfully  to  commit  and  perpetrate  with 
him  the  said  Edward  Bansford,  divers  unnatural 
and  sodomitical  acts  and  practices,  and  by  the 
means  aforesaid  did  unlawfully  and  wickedly  at- 
tempt and  endeavour  to  incite  the  said  William 
D'Arcy  Gardiner  O'Halloran  to  commit  and  per- 
petrate with  him  the  said  Edward  Bansford,  the 
said  unnatural  and  sodomitical  acts  and  practices. 

Ninth  count. — That  the  said  Edward  Bansford, 
being  a  person  of  wicked  and  abandoned  mind  and 
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dispositioii,  and  wholly  lost  to  all  sense  of  decency, 

chastity,  and  morality,  and  unlawfully  and  wickedly 

devising,  contriving,  and  intending,  as  mnch  as  in 

him  lay,  to  yitiate,  debanch,  and  cormpt  the  minds 

and  morals  of  the  Uege  subjects  of  our  said  lady 

the  Queen,  and  to  poison  and  infect  the  minds  of 

the  youth  of  this  kmgdom,  on  the  23rd  March,  in 

the  year  aforesaid,  unlawfully  and  wickedly  did 

write  and  publish,  and  cause  and  procure  to  be 

written  ana  published,  a  certain  wicked,  indecent, 

ind  obscene  libel,  in  the  form  of  a  letter,  directed 

and  addressed  to  one  William  D'Arcy  Oardiner 

Halloran,  by  the  name  and  description  of 

•    Master  Wm.  O'Hallorao, 
*  Chriat's  Hospital,  Newgate-street,  E.C. 

He  the  siud  William  D*Arcy  Gardiner  0*Halloran 
then  being  a  scholar  in  a  public  school  called 
Christ's  Hospital,  in  London  aforesaid,  and  which 
said  wicked,  indecent,  and  obscene  libel  was  and 
in  part  thereof  according  to  the  tenor  and  effect 
following,  that  is  to  say : 

My  dotr  Fellow,— I  write  one  note  for  inspeotion,  if 
iwoenazT.  If  I  come  on  Wednesday  what  would  yon 
like  to  do  ?  Would  yon  like  to  go  with  me  to  a  qaiet 
hoaae  where— (The  rest  of  the  letter  was  set  oat  in  the 
isdictmettt.)  P.  dx  la  B.  H. 

To  the  common  nuisance  of  tlie  youth,  Sui. 

Tenth  count. — ^That  tbe  said  Edward  Bansford, 
being  such  person  as  aforesaid,  and  unlawfully  and 
wickedly  devising  and  intending  as  aforesaid, 
afterwards,  to  wit  on  the  7th  Sept.  in  the  year 
aforesaid,  unlawfully  and  wickedly  did  write  and 
publish,  and  cause  and  procure  to  be  written  and 
published,  a  certain  wicked,  indecent,  and  obscene 
libel,  in  the  form  of  a  letter  directed  and  addressed 
to  the  said  William  D'Arcy  (Gardiner  O'HaUoran, 
by  the  name  and  description  of 

Master  'W  m.  O'HaUoran, 

Christ's  Hospital,  Kewgate- street,  E.C. 

He  the  said  William  D'Arcy  Gardiner  0*Halloran 
then  being  a  scholar  in  the  said  public  school,  and 
which  said  wicked,  indecent,  and  obscene  libel  was 
and  is  according  to  the  tenor  and  effect  following, 
that  is  to  say  :  (setting  out  Uie  letter  in  first  count, 
fupra) — 
To  the  common  nuisance,  &o. 

The  following  facts  were  proved  : 

The  prisoner  sent,  knowing  their  contents,  three 
letters  to  a  boy  of  the  age  of  fourteen  years,  and 
the  boy  received  the  same. 

The  first  was  as  follows  : 

King's  Cross  Station,  NW.,  Friday. 

Dear  O'HaUoran,— Probably  yon  don't  know  me,  or  my 
same.  Yoor  father  was  onoe  very  kind  to  me,  and  I 
should  like  to  show  a  little  kindness  in  retom.  I  have 
odIj  just  learned  von  are  at  Christ's  Hospital,  and  as  I 
am  passing  through  London,  and  staying  till  to-morrow 
night,  perhaps  von  oould  get  leave  to  go  out  with  me  to- 
morrow (Satnrdaj).  I  am  not  quite  certain  of  my  move- 
mmts,  nor  where  I  shall  be  staying  to-morrow,  but  if 
yon  were  to  meet  me  at  St.  Paul's  Cathedral,  North 
Transept,  at  2'45,  we  oould  then  spend  the  afternoon  till 
the  time  oomes  for  you  to  be  baok  at  your  school.  I  do 
not  know  you  even  by  sigHt,  but  if  I  see  a  "  Bine"  in  the 
church  at  that  time  I  shall  take  it  for  granted  it  is  you. 

Faifthfully  yoursi 
P.  niB  LA  £ocHB  Harbison. 

The  second  was  as  follows  : 

23rd  March  1874. 
ICy  dear  Fellow, — I  write  one  note  for  inspeotion  if 
aeoessaiy.  If  I  come  on  Wednesday  what  would  you  like 
to  do  ?  Would  you  like  to  go  to  a  oniet  house  where  we 
can  each  have  ...  on  the  quiet  P  If  so,  say  yes  in  your 
l«tter,  and  theni  can  make  arrangements.  I  kno«r  most 
boys  at  school  like  that  when  they  hate  a  chance. 

P.  DE  LA  B.  H. 


And  on  a  separate  paper,  but  in  the  same  enve* 

lope: — 

9,  South-parade,  Battersea,  S.W.,  Sunday. 
My  dear  O'HaUoran,— I  am  awfully  sorry  not  to  be 
able  to  keep  my  appointment  on  Saturday.  I  hope  you 
did  not  get  leave,  and  so  had  not  to  wait  for  me.  I  was 
kept  till  five  o'clock  by  a  lawyer.  I  leave  to-morrow 
(Monday),  but  hope  to  be  in  town  on  Tuesday  evening, 
to  leave  again  on  Wednesday  evening.  Will  you  send  me 
a  line  by  return  in  the  indoeed  envelope,  saying  if  I  shall 
find  you  at  Christ's  Hospital  on  that  day  about  2  30 
p.m.  P  If  I  am  not  there  oy  2*45, 1  shall  not  be  able  to 
come  at  all ;  I  shaU  have  to  wait  for  another  oportunity. 
Hoping  you  were  not  inconvenienced, 

Truly  yours, 

P.  DS  LA  B.  Harbison. 

The  above  is  only  a  temporary  address  at  a  boarding- 
house.    I'll  call  or  send  for  the  letter  at  the  P.O. 

The  above  letters  were  read  by  the  boy. 

The  third  was  the  one  set  out  in  first  count. 

The  last  two  letters  were  each  on  two  pieces 
of  paper — one  such  that  it  might  be  shown  by 
the  boy  to  anyone,  the  other  intended  to  be 
read  by  the  boy  only.  He  read  the  first  and 
second  letters.  He  did  not  read  the  third,  nor 
either  part  of  it,  nor  in  any  way  know  its  contents, 
handing  both  parts  unread  to  the  authorities  ot' 
the  school  where  he  was. 

It  was  objected  that  the  counts  were  bad,  and 
that  there  was  no  evidence  in  support  of  them. 

The  jury  found  the  prisoner  guilty. 

I  respited  judgment,  and  reserve  for  the  opinion 
of  the  Court  of  Criminal  Appeal  whether  any  one 
or  more,  or  all  of  the  counts,  is  or  are  good,  and 
whether  there  is  evidence  in  support  of  any  good 
count. 

If  there  is  no  good  count,  or  no  good  count  in 
support  of  which  there  is  evidence,  the  conviction 
is  to  be  quashed;  otherwise  it  is  to  stand  as  to 
such  count  or  counts  as  is  or  are  good,  and  in  sup- 
port of  which  there  is  evidence. 

(Signed)        G.  Bbamwell. 

No  counsel  appeared  for  the  prisoner. 

Straight  {Oill  with  him)  for  the  prosecution. — 
The  conviction  ought  to  be  affirmed.  It  is  submitted 
that  the  letter  of  the  5th  Sept.,  with  its  inclosure, 
justified  the  verdict  of  guilty.  The  first  three 
counts  allege  that  0*Halloran  was  a  boy  of  tender 
yeurs  at  Christ's  Hospital  School,  and  was  under 
the  care  and  custody  of  tbe  governors  thereof,  and 
was  there  being  educated  in  the  said  school  in  the 
principles  of  religion,  morality,  and  virtue.  [Lush, 
J. — What  does  that  matter;  the  ofience  would  be 
the  same  if  the  boy  had  not  been  at  school.  Kelly, 
C.B. — Without  discussing  the  validity  of  those 
counts,  have  you  not  some  counts  which  will  raise 
the  point  distinctly,  whether  what  the  prisoner 
did  was  an  attempt  to  commit  a  misdemeanor  ?^ 
The  4th  count  charges  that  the  prisoner  did  solicit) 
and  incite  O'HaUoran  to  commit  an  unnatural 
ofience.  [Kblly,  C.B. — The  difficulty  upon  that 
count  is,  is  it  a  solicitation  to  address  a  letter  to  a 
person  which  is  not  read  by  the  person  to  whom  it 
IS  sent,  and  by  whom  it  is  received  ?  It  is  stated 
in  the  case  that  the  boy  did  not  read  the  letter  of 
the  5th  Sept.,  nor  either  part  of  it,  nor  in  any  way 
know  its  contents,  but  handed  both  parts  unread 
to  the  school  authorities.]  In  Ilex  v.  Higgins  (i 
East,  5)  it  was  held,  that  to  solicit  a  servant  to 
steal  his  master  s  goods  is  a  misdemeanor,  though 
it  is  not  charged  in  tho  indictment  that  the  sen^ant 
stole  tbe  goods,  nor  that  any  other  act  was  done 
except  the  soliciting  and  inciting.  That  ca.<e  was 
recognised  as  law  in  Reg.  v.  Gregory  (L.  Hep.  1 
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0.  C.  R.  77 ;  36  L.  J.  60,  M.  C),  where  it  was  held 
that  to  solicit  and  incite  a  person  to  commit  a 
felony,  thongh  no  felony  be  in  fact  committed,  is  a 
misdemeanor.  [Pollock,  B.,  referred  to  Reg.  v. 
Welham  (1  Cox  Crim.  Cas.  193).]  Here  the  solici- 
tation was  complete  as  soon  as  the  letter  was 
posted.  [Brett,  J. — The  allegation  is,  "  did  incite." 
j3ow  can  that  be  sustained,  when  the  boy  to  whom 
the  letter  was  addressed  neither  read  it  nor  knew 
its  contents  P]  At  all  events  the  seventh  coantisfree 
from  this  objection ;  that  charges  that  the  prisoner 
sent  the  letter  with  intent  to  incite  O'Halloran  to 
commit  an  unnatural  offence,  and  that  he  did  unlaw- 
fully attempt  and  endeavour  to  incite  him  to  at- 
tempt to  commit  an  unnatural  offence.  [Pollock,  B. 
— In  Bex  V.  Higgins^  Grose,  J.,  said :  "  It  is  said, 
however,  that  there  is  no  instance  of  a  mere  solici- 
tation to  another  to  commit  a  felony  being  adjudged 
a  misdemeanor :  and  it  was  attempted  to  be  dis- 
tinguished from  the  case  of  Rex  v.  Scofield,  but  that 
case,  though  not  immediately  in  point,  is  in  truth 
mnoh  stronger  then  the  present,  for  there  an  at- 
tempt to  commit  a  misdemeanor  was  holden  indict- 
able ;  and  the  cases  of  R.  v.  Vaughan  and  R.  v. 
Plympton  were  expressly  recognised,  which  come 
still  nearer  to  the  present.  Nor  was  the  case  of 
R,  v.  JohnBon  denied  to  be  law,  which  was  a  solici- 
tation to  commit  a  perjury,  and  which  had  been 
cited  in  the  course  of  the  argument.  All  these 
cases  prove  that  inciting  another  to  commit  a 
misdemeanor  is  itself  a  misdemeanor ;  d  fortiori, 
therefore,  it  must  be  such  to  incite  another  to  com- 
mit felony."]  In  Rex  v.  Roderick  (7  Car.  &  P.  795) 
it  was  held  by  Parke,  B.  that  an  attempt  to  commit 
A  misdemeanor  is  a  misdemeanor,  whether  the 
offence  is  a  statutable  or  a  common  law  one.  And 
60  in  Rex  v.  Phillips  (6  East,  464),  it  was  held  that 
it  is  an  indictable  misdemeanor  to  endeavour  to 
provoke  another  to  commit  the  misdemeanor  of 
sending  a  challenge  to  fight.  Upon  these  grounds, 
it  is  submitted  that  the  seventh  count  was  proved, 
both  in  law  and  fact. 

Kelly,  C.B. — I  am  clearly  of  opinion,  in  point 
of  law,  that  any  attempt  to  commit  a  misde- 
meanor is  itself  a  misdemeanor,  and  I  am  also 
of  opinion  that  to  incite  or  even  solicit  another 
person  to  commit  a  felony  or  to  do  any  act 
with  intent  to  induce  another  person  to  com- 
mit such  offence,  is  a  misdemeanor.  The  seventh 
count  charges  a  valid  offence,  for  it  alleges 
that  the  prisoner  did  write  and  send  a  cer- 
tain letter  with  intent  to  incite  the  boy  to  com- 
mit a  felony,  not  that  he  did  actually  solicit  the 
boy,  as  to  which  there  might  be  some  doubt,  for 
the  letter  was  not  read  by  the  boy,  and  the  boy, 
therefore,  might  be  said  not  to  have  been  solicited. 
But  the  seventh  count  is  free  from  any  difficulty  of 
that  nature,  as  the  charge  therein  is  that  the  pri- 
soner endeavoured  to  solicit  or  incite  the  boy  to 
the  commission  of  a  certain  offence,  lliat  being 
so,  we  have  only  to  consider  whether  the  evidence 
given  sustained  the  count.  On  the  first  and  second 
letters  I  forbear  to  make  any  observation,  but  on 
the  third  letter,  with  its  inclosure,  I  think  there 
was  evidence  to  sustain  the  count.  The  construc- 
tion of  that  letter,  with  its  inclosure,  was  a  ques- 
tion for  the  jury,  and  they  have  put  the  construc- 
tion on  it  that  the  prisoner,  by  writing  and  sending 
hr  intended  to  incite  the  boy  to  commit  the  offence 
alleged  in  the  count.  I  am  further  of  opinion  that 
the  verdict  was  right,  and  that  the  seventh  count 
was  proved  and  supported  by  that  evidence.    It 


must  not  be  supposed  that  I  am  expressing  any 
opinion  inconsistent  with  any  of  the  other  couDts 
being  sustainable  in  point  of  law.  The  convictioQ 
will  be  affirmed. 

Lush,  J. — I  entirely  agree  with  the  Lord  Chief 
Baron  as  to  his  observation  on  the  other  ooonts, 
and  I  am  of  the  same  opinion  with  him  as  to  tbe 
seventh  count.  It  is  well  established  by  the 
authorities  that  an  attempt  to  commit  a  misde- 
meanor is  itself  a  misdemeanor.  The  seventh 
count  charges  such  a  misdemeanor,  for  it  alleges  that 
the  prisoner  did  write  and  send  a  letter  wilh  in- 
tent thereby  to  incite  the  boy  to  attempt  and 
endeavour  to  commit  an  imnatural  offence.    . 

Bjelett,  J. — The  inciting  a  person  to  commit  a 
felony  is  a  misdemeanor.  The  case  in  2nd  East 
Reports,  is  an  authority  for  that  point.  The  seventh 
count,  therefore,  is  good,  and  the  evidence  estab- 
lishes that  the  prisoner  did  attempt  to  commit  tbe 
misdemeanor  therein  charged.  I  express  no  opi- 
nion upon  the  other  counts  of  the  indictment. 

QuAiN,  J. — I  am  of  the  same  opinion. 

Pollock,  B. — I  am  clearly  of  opinion  that  the 
seventh  count  is  good.  In  Schojdld's  case  (Cald. 
397),  Lord  Mansfield,  C.  J.,  says :  "  So  lon^  as  an 
act  rests  on  bare  intention,  it  is  not  punishable, 
but  immediately  when  an  act  is  done,  the  law 
judges  not  only  of  the  act  done,  but  of  the  intent 
with  which  it  is  done,  and  if  accompanied  with  an 
unlawful  and  malicious  intent,  tnough  the  act 
itself  would  otherwise  have  been  innooent,  the 
intent  being  criminal,  the  act  becomes  criminal 
and  punishable."  Was,  then,  the  third  letter,  with 
its  inclosure,  an  act  done  with  a  criminal  intent? 
I  think  that  the  sending  of  it  to  the  boy  with  a 
criminal  intent  was  as  a  criminal  act  done,  thongb 
it  was  not  seen  by  the  boy,  within  the  above 
dictum  of  Lord  Mansfield. 

Conviction  affirmed. 


COUBT  OF  QITSEH'S  BENCH. 

Reported  by  J.  Shobtt  and  M.  W.  McKxlxab.  Eflqn.t 

Banisters-at-lAW. 


Saturday,  Nov.  14, 1874. 
Reg.  v.  Habvey. 

Shutting  up  a  highway — Certificate — Omission  to 
state  surveyor's  authority — Metropolitan  parish-- 
Power  of  quarter  sessions  to  amend — 5  Jy  ^  ^*^' 
4,  c.  50;  18  ^  19  Vict.  c.  120;  12  *  13  Vict.  c.45. 

A  party,  desiroy,s  of  stopping  up  a  highway  in  a 
Metropolitan  pai^h,  required  the  vestry  of  the 
parish,  pursuant  to  sect.  84  n/  5  ^  6  WiU.  4,  c 
60,  and  sect.  9  of  Id  ^  20  Vict.  c.  112,  to  give 
notice  to  and  direct  the  clerk  of  the  said  vestry  to 
convene  and  assemble  a  meeting  of  the  said  vestnj 
for  the  special  purpose  of  considering  her  desire. 
All  the  other  step^  preliminary  to  stopping  up^  a 
highway,  as  required  by  sects.  84  and  85  of  tkefor- 
mer  Act,  were  duly  carried  out,  hut  the  two  justices 
who  viewed  tlie  highway  omitted  to  state  in  theif 
certificate  that  tlie  surveyors  had  first  duly  oh* 
Uiined  the  consent  of  the  vnhahitanU  of  the  pcurish 
in  vestry  assembled,  or  were  acting  under  an  order 
of  the  chairman ; 

Held,  in  a  case  stilted  upon  appeal  to  quarter  see* 
sions,  that  this  technical  objection  to  ihs  form 
of  tlie  certificate  did  not  invalidate  the  order  of 
sessions  by  which  the  highway  wa^  shut  up. 

Quasre,  whether  this  omission  could  he  a^ected  by 
the  fact  that  the  vesti'y  are  the  surveyors  of  the 
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parish  in  this  ccue,  under  18  ^  19  Vict  c.  120, 

«.96. 
Smble,  if  this  omission  had  been  impoi'tant,  the 

court  of  quarter  sessions  might   have   amended 

the  certificate  under  12  f  13  Vict.  c.  45,  s.  7. 
Beg.  V,  The  Justices  of  Worcestershire  (3  E.  Sf  B, 

477) ;  dirium  of  Coleridge,  J.,  disputed. 

This  was  an  appeal  against  a  certificate  under  the 
hands  of  two  justices  of  the  peace  for  the  county  of 
Ifiddlesex,  relative  to  the  stopping  up  of  a  certain 
public  footpath  or  highway,  situate  in  the  parish 
of  St.  Matthew,  Bethnal  (rreen,  in  the  county  of 
Middlesex. 

The  appeal  was  tried  at  the  Q-eneral  Sessions  in 
and  for  the  county  of  Middlesex,  holden  at  the 
Sessions  House  for  the  said  county,  on  the  12th 
May  1873,  when  that  court  heard  the  appeal  and 
confirmed  the  said  certificate,  subject  to  the  opi- 
nion of  the  Court  of  Queen's  Bench  on  the  follow- 
ingcase. 

The  appeal  having  been  called  on,  and  the  clerk 
of  the  peace  having  read  in  open  court  the  certifi- 
cate of  William  Dollin  Alexander  and  Henry 
Bobarts,  Esquires,  two  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county  of  Middlese?, 
dated  the  10th  April  1873,  and  it  appearing  that 
the  proofs  and  plan  annexed  thereto  and  referred 
to  therein,  had  been  dnly  lodged  at  the  office  of 
the  said  clerk  of  the  peace,  and  service  of  ten  days* 
notice  of  appeal  having  been  admitted,  counsel  for 
the  appellant,  pursuant  to  one  of  the  grounds  of 
appeal,  objected  that  the  certificate  was  insuffi- 
cient, and  bad  upon  the  face  thereof,  by  reason  of 
its  omitting  to  state  that  the  surveyors,  at  whose 
request  it  is  alleged  the  said  justices  viewed  the 
highway  sought  to  be  stopped  up,  had  first  duly 
obtained  the  consent  of  the  inhabitants  of  the 
parish  in  vestry  assembled  to  the  proposed  stop- 
ping up  of  the  said  highway,  after  a  notice  in 
writing  from  the  party  desirous  of  stopping  up  the 
Eame,  requiring  tne  said  surveyors  to  convene  a 
meeting  of  the  said  vestry,  for  the  parpose  of  ob- 
taining such  consent ;  or  that  the  said  surveyors 
were,  at  the  time  of  the  said  request  to  view,  in 
possession  of  and  acting  under  an  order  in  writing 
of  the  chairman  of  a  meeting  of  the  said  inhabitants 
in  vestry  assembled. 

A  copy  of  the  said  certificate,  proofs,  and  plan, 
accompanied  this  case. 

The  court,  after  consideration,  overruled  the  said 
objections,  and  held  the  certificate  to  be  good,  and 
confirmed  the  same,  and  made  an  order  for  stop- 
ping up  the  said  highway  accordingly,  subject 
to  a  special  case  for  the  opinion  of  the  Court  of 
Qaeen's  Bench  on  the  point  above  stated. 

If  the  Coort  of  Queen's  Bench  should  be  of  opi- 
nion that  the  certificate  was  not  insufficient  or  bad 
on  the  face  thereof  on  the  grounds  above  stated; 
then  the  certificate  was  to  be  enrolled,  and  the  order 
80  made  was  to  be  confirmed ;  and  an  order  should 
be  made  by^^this  court  for  payment  b^  the  appellant 
to  the  respondents  of  iihe  costs  of  this  case.  If  the 
court  should  be  of  opinion  that  the  said  certificate 
was  insufficient  and  bad  on  the  face  thereof  pn  the 
grounds  above  stated,  then  the  order  so  made  was 
to  be  quashed,  the  certificate  not  to  be  enrolled, 
and  the  said  appeal  to  be  allowed  and  remitted 
to  the  court  of  quarter  sessions,  that  the  said 
court  may  thereupon  make  such  order  as  to  the 
oosts  of  the  appeal  as  to  the  said  quarter  sessions 
Bball  seem  fit ;  and  an  order  of  this  court  was  to  be 


made  for  the  payment  by  the  respondents  to  the 
appellant  of  the  costs  of  this  case. 

The  following  is  a  copy  of  the  proceedings  and 
order  on  appeal,  and  certificate  : 

Middlesex.  At  the  general  soasion  of  the  peaoe  of  onr 
lady  the  Qaeen,  holden  in  and  for  the  county  of  Mlddleaez, 
at  the  Sessions  House  for  the  said  oonnty  on  Monday, 
the  12th  May  1873,  and  from  thenoe  continued  by  seyerai 
adjoarnments  to  and  holden  at  the  said  Sessions  House 
on  Friday,  the  23rd  May  1873  : 

Whereas,  a  certain  certificate  under  the  hands  of  Wm. 
Dollin  Alezaader  and  Henry  Bobarts,  Esquires,  two  of  her 
Majesty's  justices  of  the  peace  acting^  in  and  for  the  said 
county,  bearing^  date  the  10th  April  last  past,  together 
with  the  depesitions,  proof  and  plan,  and  other  docnmentd 
thereto  annexed,  were  on  the  said  10th  April  lodged  with 
the  clerk  of  the  peace  for  the  said  county,  of  which  certi- 
ficate, depositions,  proof  and  plan,  and  otiier  documents, 
the  f ollowinff  are  copies,  that  is  to  say,  viz. : — 

To  her  Majesty's  justices  of  the  peace  for  the  county  of 
Middlesex,  assembled  in  general  sessions  of  the  peace  for 
the  said  county,  we  Wm.  Dollin  Alexander  and  Henry 
Bobarts,  Esquires,  being  two  of  her  Majesty's  juaticts  of 
the  peace  acting  in  and  for  the  county  of  Middlesex,  do 
hereby  certify  under  our  hands  as  follows  ;  That  an  appli- 
cation having  been  made  to  us  on  behalf  of  the  yestry  of 
the  parish  of  St.  Matthew,  Bethnal  Green,  in  the  county 
of  Middlesex  (who  by  the  96  th  section  of  the  Metropolis 
Local  Management  Act  18  A  19  Vict.  o.  120  are  the  sur- 
veyors of  the  highway  of  the  said  parish),  by  the  clerk  to 
the  said  yestry,  to  yiew  a  certain  highway  leading  from 
the  Old  Ford-road  into  Victoria  Park-aquare,  and  being  a 
certain  footway  abutting  west  and  south  next  the  terrace 
in  Victoria  Park-square,  all  in  the  said  parish  of  St. 
Matthew,  Bethnal  Green,  we  did  on  the  2l8t  Feb.  last 
jointly  yiew  the  said  highway  or  footway,  and  that  it 
appearing  upon  such  yiew  by  na  that  the  said  highway  or 
footway  is  unneoeseary,  we  thereupon  directed,  in  manner 
prescribed  by  the  85th  section  of  5  &  6  Will  4,  c.  50,  inti- 
tuled "  An  Act  to  consolidate  and  amend  the  laws  relating 
to  highways  in  that  part  of  Great  Britain  called  England ; ' ' 
that  the  notice  required  by  the  aaid  aeotion  should  be 
afi^ed  and  adyertised  as  by  the  said  section  is  prescribed. 
And  proof  has  been  given  to  us  to  onr  satisfaction  that 
such  notice  has  been  duly  affixed  and  advertised,  as 
required  by  the  said  section,  and  such  proof  has  been 
given  by  the  several  affidavits  of  Bobert  Voss,  the  vestry 
clerk  of  the  said  parish  of  St.  Matthew,  Bethnal  Green, 
and  John  William  Burrows,  the  beadle  of  the  said  parish. 
That  a  plan,  particularly  describing  the  said  highway  or 
footway,  and  also  showing  those  parts  of  Old  Ford-road 
aforesaid  and  the  road  in  Victoria  Park. square  aforesaid, 
from  and  into  which  parts  respectively  the  said  highway 
or  footway  leads,  has  been  delivered  to  us,  and  the  said 
plan  has  been  verified  by  the  affidavit  of  William  Mundy, 
the  surveyor  of  the  said  vestry.  That  the  said  highway 
leading  from  Old  Ford-road  to  Victoria  Park-square,  and 
being  a  footway  abutting  west  and  south  on  the  terrace 
aforesaid,  ia  unnecesfary ;  and  the  reason  why  it  is  unne- 
cessary is,  that  it  furnishes  no  additional  accommodation 
beyond  that  afforded  by  the  said  Old  Ford-road  and  the 
road  in  Victoria  Park-square,  inasmuch  as  the  highway 
hereby  certified  to  be  unnecessary  is  only  a  footway  which 
(as  appears  by  the  said  plan)  goes  along  the  south  and 
west  sides  of  the  said  terrace  in  Victoria  Park- square, 
while  the  said  Old  Ford-road  and  the  road  in  Victoria 
Park-square  aforesaid,  which  are  footways  and  carriage- 
ways, go  along  the  east  and  north  aides  of  the  said  ter- 
race. And  it  is  therefore  as  convenient  for  any  person 
going  to  or  from  Victoria  Park-square  to  continue  along 
or  go  by  the  said  Old  Ford-road  as  to  make  use  of  the 
highway  or  footway  hereby  certified  to  be  nnneoessary. 

W.  D.  Albxandsr. 
Henby  Bobabtes. 

Dated  Ist  April  1873. 

The  proceedings  also  set  out  the  depositions 
above-mentioned,  from  which  it  appeared  that 
Eobert  Voss,  the  clerk  to  the  vestry  of  the  said 
parish  of  St.  Matthew,  Bethnal  Green,  received  a 
notice  dated  the  13tii  Nov.  1872,  signed  by  one 
Sarah  Natt,  and  addressed  to  the  vestry,  by 
which  she  duly  required  the  vestry,  pursuant 
to  sect.  8^  of  5  &  6  Will.  4,  c.  50,  and  sect.  9  of 
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19  &  20  Vict.  c.  112,  to  give  notice  to  and  direct 
the  clerk  of  the  vestry  to  convene  and  as- 
semble a  meeting  of  the  vestry  for  the  special 
purpose  of  considering  her  wish  that  the  pub- 
lic highway  should  be  entirely  stopped  np.  It 
also  appeared  that  all  the  steps  required  by  sects. 
84  and  85  of  the  said  Highway  Act  were  duly  and 
properly  carried  out  and  completed,  according  to 
the  provisions  therein  contained.  And  the  pro- 
ceedings went  on  to  state  that  William  Harvey, 
the  appellant,  duly  made  his  complaint  by  appeal, 
and  the  justices  at  the  said  sessions  duly  impanelled 
a  jury  in  pursuance  of  the  said  Act,  who  returned 
a  verdict  that  the  said  highway,  so  intended  to  be 
stopped  up,  was  entirely  unnecessary.  The  justices 
thereupon  dismissed  the  appeal,  and  ordered 
the  highway  to  be  stopped  up,  and  the  appel- 
lant to  pay  costs,  subject  to  the  decision  oi  the 
Court  of  Queen's  Bench  on  the  points  of  law  raised 
by  the  special  case. 

Fhilbrick,  Q.C.  and  Poland,  for  the  respondents, 
the  Yestry  of  St.  Matthew,  Bethnal  Green,  showed 
cause  against  the  side  bar  rule  to  quash  the 
order  of  sessions  confirming  the  certificate,  and 
stopping  up  the  highway. — There  is  no  ques- 
tion upon  the  merits  or  facts ;  the  prelimina- 
ries are  admitted  to  be  complete,  and  the  only 
point  reserved  is,  whether  the  certificate  is  good 
on  the  face  of  it.  This  is  a  Metropolitan  parish, 
within  the  meaning  of  the  Metropolis  Local 
Management  Act  1855  (18  &  19  Vict.  c.  120).  By 
sect.  96  the  powers  and  duties  of  surveyors  of 
highways  are  transferred  to  vestries  and  district 
boards  in  certain  parishes,  of  which  this  is  one. 
These  district  boards  and  vestries  are  incorporated 
by  sect.  42,  and  the  nature  of  a  vestry's  coHstitu- 
tion  appears  from  the  8th  section,  which  provides 
that  "  tne  vestrymen,  upon  the  first  election,  shall 
forthwith  be  deemed  to  constitute  the  vestry  of 
such  parish,  and  shfdl  supersede  any  existing 
vestry  therein,  and  exercise  the  powers  and  privi- 
leges held  by  such  existing  vestry,  save  as  in  this 
Act  otherwise  provided."  In  conseauence  of  this 
provision  it  follows  that  in  this  parisn  the  require- 
ment of  sect.  74  of  the  Highway  Act  1835  are  satis- 
fied by  this  certificate.  The  words  of  that  section 
(5  &  (j  Will.  4,  c.  50)  are :  "  That  when  the  inhabi- 
tants in  vestry  assembled  shall  deem  it  expedient 
that  any  highway  should  be  stopped  up,  diverted, 
or  turned,  either  entirely  or  reserving  a  bridleway 
or  footway  along  the  whole  or  any  part  or  parts 
thereof,  the  chairman  of  such  meeting  shall,  by  an 
order  in  writing,  direct  the  survevor  to  apply  to 
two  justices  to  view  the  same,  and  shall  authorise 
him  to  pay  all  the  expenses  attending  such  view, 
and  the  stopping  up,  diverting,  or  turning  such 
highway,  either  entirely  or  subject  to  such  reser- 
vation as  aforesaid,  out  of  the  money  received  by 
him  for  the  purposes  of  this  Act :  Provided  never- 
Itheless  that  if  any  other  party  shall  be  desirous  of 
B topping  up,  diverting,  or  turning  an^  highway  as 
aforesaid,  he  shall,  by  a  notice  in  writing,  require 
the  surveyor  to  give  notice  to  the  churchwardens  to 
assemble  the  inhabitants  in  vestry,  and  to  submit 
to  them  the  wish  of  such  person ;  and  if  such  in- 
habitants shall  agree  to  the  proposal,  the  said 
surveyor  shall  apply  to  the  justices  as  last  afore- 
said, for  the  purposes  aforesaid ;  and  in  such  case 
the  expenses  aforesaid  shall  be  paid  to  such  sur- 
veyor oy  the  said  party,  or  be  recoverable  in  the 
same  manner  as  any  forfeiture  is  recoverable 
under  this  Act ;  and  the  said  surveyor  is  hereby 


required  to  make  such  application  as  aforesaid." 
The  following  (the  85th)  section  contains  the  details 
of  what  the  justices  are  required  to  do  after  the 
surveyor  has  applied  to  them  to  view  the  highway. 
What  they  are  required  to  certify  is  also  expre^ly 
stated  in  the  section,  viz.,  the  fact  of  their  haying 
viewed  the  highway ;  that  the  proposed  new  high- 
way was  nearer  or  more  commodious  to  the  public, 
and  how  much  and  why  respectively ;  and  if  the 
highway  is  unnecessary,  the  reason  why.    This  is 
all  the  certificate  need  contain,  and  not  only  is 
there  nothing  in  the  section  requiring  the  certifi- 
cate to  state  the  preliminaries  wnich  the  snryeyor 
must  complete,  but  no  meisms  are  suggested  by 
which  the  justices  can  investigate  or  discover  how 
the  84th  section  has  been  carried  out.     So  far, 
therefore,  as  the  statute  is  concerned,  the  certificate 
here  would  be  good,  even  if  the  surveyor  and  the 
inhabitants  in   vestry  assembled   were  not  the 
same.    But  it  yrill  probably  be  contended  on  the 
other  side  that  it  has  been  already  held  by  this 
court  that  the  omission  to  state  in  the  certificate 
that  the  surveyor  was  authorised  to  make  applica- 
tion to  the  justices  is  material  to  the  validity  of 
!  the    certificate;   the   head-note   of  Beg,  v.  The 
Justices  of  Worcestershire  (3  E.  &  B.  477)  seems  to 
support  this  contention:    "Held,  also,  that  the 
certificate  was  defective,  as  not  showing  that  the 
preliminaries  necessary  to  give  the  two  justices 
jurisdiction  to  certify,  had  been  complied  with;" 
but  reference  to  the  case  itself  shows,  not  only  that 
this  decision  was  unnecessary  for  the  conclusion  of 
the  case,  but  further  that  the  remark  made  in  the 
considered  judgment  of  Coleridge,  J.,  npon  which 
the  head  note  was  based,  was  not  consistent  with 
the  reported  opinions  of  the  judges,  as  expressed 
during  the  arguments.    This  is  certainly  the  same 
objection  as  that  which  the  court  of  quarter  ses- 
sions held  there  to  be  valid ;  but  the  appellant  ap- 
plied to  the  Queen's  Bench  to  remedy  the  decision 
against  him  by  mandamus.    At  the  end  of  the 
arguments  Lord  Campbell,  referring  to  the  ground 
upon  which  the  court  below  granted  the  certificate, 
said :  "  It  is  impossible  to  contend  that  the  objection 
is  so  clearly  wrong  and  f  livolous  that  we  should 
say  it  could  not  be  the  subject  of  judicial  decision. 
The  case  is,  therefore,  reduced  to  the  question 
whether  the  sessions  have  jurisdiction  to  inquire 
into  the  validity  of  the  certificate,  or  their  appel- 
late jurisdiction  is  limited — ^which  is  a  a  nestion  of 
difficulty  and  importance.'*    The  court  aischarged 
the  rule  for  a  mandamus,  on  the  eround  that  the 
sessions  were  competent  to  consider  objections  to 
the  certificate  itself;  but  in  the  oommencement  of 
the  yyritten  judgment,  Coleridge,  J.,  speaks  gene- 
rally of  the  objections  to  the  appeal  apparent  on 
the  face  of  the  certificate.    He  proceeaa:  "The 
court  had  entertained  these  objections,  heard  ar- 
guments on  both  sides,  decided  in  favour  of  the 
appellants  on  one,  and  refused  thereupon  to  proceed 
any  further  towards  the  enrolment.    We  had  no 
doubt,  upon  the  argument,  that  the  decisou  of  the 
court  upon  this  objection  was  correot,  and  that  the 
point  on  which  it  arose  was  a  substantial  one,  dis- 
posing of  the  appeal  on  its  legal  merits.    Nor  was 
this  matter  in  the  end  very  seriously  contested, 
but  it  was  very  strongly  nrged  that  since  the 
passing  of  stat.  5  &  6  Will.  4,  c.  50  (The  General 
Highway  Act),  the  sessions  had  no  jurisdiction  to 
inquire  iiito  defects  on  the  faoe  of  the  certificate." 
The  judgment  then  goes  on  to  discuss  only  this 
second  point  which  had  been  urged,  and  it  was 
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not,  iherefore,  necessary  for  the  €x>art  to  have 
come   to   any  oonclasion    oonoeming    the   first. 
And  the  only  effect  of  the  decision  of  this    court 
was,  that  whether  the  quarter  sessions  were  right 
or  wrong,  the  appellant  had  no  remedy  hy  manda' 
HUM.    [BLACKBUBir,  J. — I  860  that  case  was  re- 
ported by  me,  bat   the  decision  scarcely    goes 
as  &r  as  the  hc»d  note.]    The  effect  of  that  deci- 
sion was  discassed  in  Beg.  v.  MauU  (23  L.  T.  Bep. 
N.  S.  869 ;  41  L.  J.  47,  M.C.) ;  and  the  court,  con- 
sisting of  Keating,  Lush,  and  Hannen,  J  J.,  de- 
clined to  follow  that  head  note,  or  to  support  this 
technical  objection.    [Blackbubn,  J. — In  that  case 
the  notice  of  appeal  was  insufficient,  and  it  became 
no  more  necessary  to  determine  the  validity  of  this 
technical  objection  than  it  was  in  Beg,  v.  The  Justieea 
of  Worcesterahire,']    The  certificate,  however,  in 
this  case,  the  surveyor  being  the  vestry  in  parish 
assembled,  may  be  good  consistently  with  the  deci- 
sion  in  Beg.  v.  The  Jusiiees    of   Worcestershire. 
[Rlackbit&n,  J.— I  cannot  see  that  the  Act  of  1856 
makes   such    a  difference  between   highways  in 
country  and  metropolitan  parishes.]    The  certifi- 
cate states  that  an  application  had  been  made  to 
the  two  justices,  on  behalf  of  the  vestry,  by  the 
clerk.    The  vestry  being  a  corporate  body,  could 
act  only  at  a  meeting,  and  being  also  surveyors  of 
the  parish,  must  have  duly  directed  the  application 
to  the  justices  to  view  the  his^hway.    All  that  is 
reqaired  even  by  the  head  note  in  the  Worcester' 
thire  case,  is,  therefore,  contained  in  the  certifi- 
cate.   Further,  if  the  quarter  sessions  had  consi- 
dered this  objection  fatal,  it  would  have  been  in 
their  power  to  amend  it ;  and  as  it  was  not  on  the 
hearing  necessary  to  obtain  a  reservation  of  this 
point,  this  court  may,  if  it  considers  the  certificate 
ijad,  amend  it  now.     By  sect.  87  of  the  Highway 
Act  1835,  it  is  provided,  "  That  in  the  event  of  any 
appeal  being  brought  against  the  whole  or  any  part 
or  parts  of  any  order  or  certificate  for  diverting 
more  highways  than  one,  it  shall  be  lawful  for  the 
coart  to  decide  upon  the  propriety  of  confirming 
the  whole  or  any  part  or  parts  of  such  order  or 
certificate,  without  prejudice  to  the  remaining  part 
or  parts  thereof."    And  by  sect.  7  of  12  &  13  Vict, 
c.  45,  it  is  enacted :  "  That  if  upon  the  trial  of  an 
appeal  to  any  court  of  general  or  quarter  sessions 
of  the  peace  against  any  order  or  judgment  made 
or  given  by  any  justice  or  justices  of  the  peace,  or 
if  upon  the  return  to  any  writ  of  certiorari  any 
objection  shall  be  made  on  account  of  any  omis- 
sion or  mistake  in  the  drawing  up  of  such  order  or 
jadgment,  and  it  shall  be  shown  to  the  satisfaction 
of  the  court  that  sufficient  grounds  were  in  proof 
before  the  justice  or  justices  making  such  order 
or  giving  such  judgment  to  have  authorised  the 
drawing  np  thereof  free  from  the  said  omission  or 
mistake,  it  shall  be  lawful  for  the  court,  upon  such 
terms  as  to  payment  of  costs  as  it  shall  think  fit, 
to  amend  such  order  or  judgment,  and  to  adjudi- 
cate thereupon  as  if  no  such  omission  or  mistake 
had  existed."    [Blackburn,  J. — That  does  not  give 
ns  power  to  amend.]    In  Bex  v.  Bvagley  (4  B.  & 
Aid.  567),  the  court,  under  a  similar  provision  in 
5  Geo.  2,  c.  19,  s.  1,  sent  the  case  back  to  the  ses- 
sions to  be  amended.    [Blackburn,  J. — ^That  Act 
Bays,  justices  shall,  and  they  are  thereby  required 
to  cause  any  defect  of  form  to  be  rectified  and 
amended.    It  seems  that  if  this  certificate  is  bad, 
you  must  now  start  afresh.] 

E,  Gloflrke  2kTidi  Boscoe^  for  the  appellant. — This 
case  IB  concluded  by  the  considered  judgment  of 
Mag.  Cas.— Vol.  IX. 


the  court  in  Beg.  v.  The  Justices  of  Worcestershire ; 
and  if  it  were  res  integra,  the  Highway  Act  clearly 
renders    this    objection  fatal  to    the  certificate. 
[Blackburn,  J. — We  should  like  to  be  satisfied  on 
this  second  point,  and  it  will  be  well,  therefore,  to 
consider  it  first.]     Sect.  84  provides  two  different 
modes  by  which  action  may  be  commenced,  and 
sect.  88  requires  a  different  course  to  be  adopted 
upon  appeal  in  the  difi'erent  cases.     So  also  by 
sect.  90,  the  cost  of  an  appellant  may  be  obtained 
either  against  the  surveyor  or  the  private  indi- 
vidual who  has  set  the   proceedings   in  motion. 
There  is,  therefore,  an  important  distinction  be- 
tween the  two  origins  of  the  proceedings.  [Black- 
burn, J. — That  is  so,  but  whv  should  the  certificate 
state  how  they  commenced  P    There  is  no  power 
given  to  the  two  justices  in  sect.  85  to  inquire 
about  preliminary  matters.    Archibald,  J. — There 
is  nothing  in  the  84th  section  about  proof  of  the 
acts  required,  as  there  is  in  the  85th  about  the 
matters  to  be  certified.]    At  all  events,  this  is  not 
merely  a  technical  matter,  and  there  is  nothing  to 
prevent  the  justices  from  satisfying  themselves 
from  the  surveyor's  statements  that  their  jurisdic- 
tion is  properly  constituted.   As  to  the  other  point, 
the  words  of  this  objection  are  the  very  same  as 
those  in  Beg.  v.   The  Justices  of  Worcestershire. 
[Mbllor,  J. — What  words  ought  the  certificate  to 
have  contained  P]    It  should  have  recited  the  facts 
stated  in  the  affidavits,  Sarah  Natt's  notice  to  the 
vestry,  the  vestry  meeting  and  theii*  resolution.  The 
proper  form  of  making  a  certificate  in  a  case  where 
the  inhabitants  in  vestry  commenced  proceedings 
is  to  be  found  in  Beg.  v.  The  Justices  of  8wrrey  (26 
L.  T.  Bep.  22).    Beg.  v.  Matde  decides  a  different 
point  from  tiiat  here  raised,  and  the  authority  of 
the   Worcestei'shire  case  is  recognised   upon   this 
point  in  the  judgments.    There  are  many  examples 
of  the  strictness  required  in  these  certificates ; — 
e.g,.  Beg.  v.  Jones  (12  A.  &  E.  684). 

Blackburn,  J. — In  this  case  I  think  the  certifi- 
cate is  right,  and  the  judgment  of  quarter  sessions 
must  be  affirmed.  I  do  not  proceed  to  this  con- 
clusion upon  the  ground  of  any  distinction  between 
a  country  and  a  metropolitan  vestry,  but  on  the 
ground  that  the  two  justices  are  noD  required  by 
sect.  85  of  the  Highway  Act  to  certify  any  of  the 
preliminary  matters  required  by  sect.  84.  What 
they  have  to  do  by  the  85th  section  is,  first,  to 
view  the  highway ;  they  must  then  satisfy  them- 
selves upon  the  view  either  that  the  diversion  pro- 
posed will  msike  the  highway  nearer  or  more  com- 
modious, or  in  the  case  of  a  proposal  to  clobe  a 
highway,  that  the  highway  is  unnecessary ;  thay 
then  direct  the  surveyor  to  publish  certain  notices. 
After  the  publication  of  these  notices,proof  of  which 
must  be  obtained,  and  also  proof  of  the  correctness 
of  the  plan  to  be  provided,  the  justices  then  certify 
that  they  have  done  all  the  things  required,  and 
state  in  their  certificate  the  distance  saved  by  the 
new  highway  or  the  reasons  why  it  is  more  commo- 
dious, or  why  the  old  highway  is  unnecessary. 
They  are  expected  to  certify  all  they  have  to  do, 
and  the  certificate  should  contain  everything  con- 
cerning the  matter  which  is  within  thair  know- 
ledge. But  whether  the  inhabitants  in  vestry 
assembled  have  proceeded  at  their  own  instance  or 
upon  the  suggestion  of  some  other  party,  is  a 
matter  about  which  the  justices  are  not  required 
to  obtain  proof,  and  they  have  no  means  of  know- 
ing themselves.  An  appeal  is  given  to  anyone 
aggrieved,  and  I  cannot  doubt  that  any  breach  of 
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the  84th  seotion,  or  insufficiency  in  the  surveyor's 
authority,  would  be  a  good  ground  for  refusing  to 
crant  the  application  to  c[uarter  sessions.  This, 
however,  need  not  appear  in  the  certificate,  and  the 
omission  to  mention  the  preliminary  matters  re- 
quired by  sect.  84,  cannot,  if  they  are  properly 
carried  out,  invalidate  the  order  of  the  eourt.  We 
must  now  see  if  the  judgment  in  Beg.y,  The  Justices 
of  Worcestershire  conflicts  with  the  interpretation 
of  the  statute.  I  do  not  think  it  amounts  to  a 
decision  of  the  court  upon  this  point.  The  facts  of 
that  case  were  similar  to  the  present,  and  the 
quarter  sessions  held  the  same  technical  objection 
as  this,  viz.,  the  omission  in  the  certificate  of 
any  statement  concerning  the  matters  required 
by  the  84th  section,  to  be  fatal  to  the  validity  of 
the  certificate.  But  the  appellant,  who  was  the 
party  desirous  of  diverting  the  highway,  applied  to 
this  court  for  a  mandamus  to  compel  the  sessions 
to  enrol  the  certificate,  and  relied  not  upon  their 
decision  concerning  the  omission,  but  on  their 
want  of  jurisdiction  to  entertain  such  an  objection. 
If  the  point  had  been  reserved  by  the  sessions,  as  it 
is  here,  the  court  must  have  decided  upon  the  form 
of  the  certificate,  and  could  not  have  given  judg- 
ment against  the  appellant  without  concurring  in 
the  opinion  formed  by  the  sessions;  but  as  the 
question  was  raised,  the  appellant's  case  failed  as 
soon  as  this  court  held  that  mandamus  was  not 
the  proper  remedy,  and  it  became  then  of  no  im- 

?ortance  whether  the  sessions  were  right  or  wrong. 
*he  contention  of  the  appellant  seems  to  have 
necessarily  been  that  the  objection  was  so  clearly 
wrong  and  frivolous  that  the  court  should  say  it 
could  not  be  the  object  of  judicial  decision.  With 
this  Lord  Campbell  found  it  impossible  to  concur, 
but  no  opinion  of  the  court  is  reported  to  have  been 
expressed  during  the  arguments  concerning  the 
validity  of  the  objection  lo  the  certificate.  Then 
an  elaborate  judgment  was  delivered  by  Coleridge, 
J.,  on  the  point  at  issue;  and  he  certainly  pre- 
faces it  by  saying  what  must  be  taken  to  be  his 
opinion  on  the  matter,  that  the  court  had  no  doubt 
upon  the  argument  that  the  decision  of  the  ses- 
sions upon  this  objection  was  correct.  With  all 
respect  to  that  learned  judge,  that  opinion  so  stated 
is  not  binding  upon  us,  especially  when  besides 
being  unnecessary  to  the  conclusion  of  the  case,  it 
is  not  borne  out  by  what  had  been  said  in  the 
argument  by  Lord  Campbell.  Our,  decision  upon 
this  technical  point  is  of  far  less  importance  to 
other  cases  from  the  fact  that  such  an  omission,  if 
considered  material,  might,  by  12  &  13  Yict.  c.  45, 
8.  7,  be  amended  by  the  quarter  sessions.  It  is  not 
necessary  to  decide  whether  it  could  make  any 
difference  to  the  form  of  a  certificate  that  the 
vestry  in  a  particular  case  is  situated  in  London 
or  the  country ;  I  have,  however,  great  doubt  on 
this  point,  and  I  am  much  inclined  to  think  that 
the  churchwardens,  wherever  the  parish  may  be 
situated,  must  assemble  the  inhabitants  in  vestry 
for  the  special  purpose  of  considering  the  wish  of 
the  party  desirous  of  diverting  a  highway.  Our 
judgment  will  be  for  the  respondent. 

Mellob,  J. — I  am  of  the  same  opinion.  Upon  an 
appeal  to  quarter  sessions,  the  validity  of  a  certi- 
ficate might  depend  upon  whether  the  surveyor 
had  been  rightly  set  in  motion,  but  the  simple 
question  for  us  is,  whether  it  is  necessary  for  the 
justices  to  state  this  matter  in  their  certificate. 
They  could  only  know  anything  about  it  in  a  loose 
way  from  the  surveyor,  for  they  have  no  means  of 


making  judicial  investigation  oonoeming  it,  and  no 
such  proofs  are  required  to  be  adduced  before 
them.  Therefore,  all  that  is  necessary  to  appear 
upon  the  certificate,  in  order  to  initiate  the  juBttoes' 
jurisdiction,  is  a  statement  of  all  that  is  required 
of  them.  With  regard  lo  the  case  referred  to,  I 
agree  with  my  brother  Blackburn.  As  reported, 
it  is  certainly  an  authority  justifying  the  appel- 
lant in  raising  this  objection ;  but  when  considered 
carefully,  it  is  not  even  a  decision  of  Coleridge,  J.« 
on  this  point.  With  the  greatest  possible  respect 
for  him,  I  do  no  hesitate,  under  the  circu^jistanoes, 
to  dispute  this  mere  dictum,  and  I  don't  think  by 
so  doing  we  overrule  his  judgment. 

Archibalb,  J. — I  also  am  of  opinion  that  the 
judgment  of  the  sessions  should  be  affirmed. 
There  is  an  omission  in  the  certificate  of  all  re- 
ference to  the  preliminary  matters  required  by  the 
84th  section  of  the  Highway  Act.  Although  not 
necessary  to  decide  the  question,  1  think  it  may  be 
that  the  omission  is  cured  by  the  vestry  being  in 
this  case  the  same  as  the  surveyor ;  but  in  any 
case  it  seems  to  me  that  no  mention  of  thcso  pre- 
liminaries need  appear  in  the  certificate.  The 
difference  of  language  between  the  84th  and  85th 
sections  satisfies  me  that,  although  important  with 
reference  to  the  jurisdiction  of  the  justices,  they 
need  not  certify  what  had  been  done  before  they 
commenced  to  do  the  things  required  of  them  by 
the  Act.  The  dictum  of  Coleridge,  J.,  in  Reg.  v.  The 
Justices  of  Worcestershire,  should  be  treated  with 
respect,  but  it  was  unnecessary  for  the  decision  to 
which  the  court  arrived,  and  need  not  be  followed 
by  us.  Judgm>entfor  respondent 

Attorneys  for  appellant.  Home  and  Hunter, 
Attorneys  for  respondent.  Walker  and  Bouts' 
combe,  

Baturday,  Nov.  14, 1874. 

Beg.  v.  Fenneb. 

Tithe — Exemption — Lessee  of  part  of  rectory  house 

—37  Hen.  8,  c.  12—27  ^  28  Vict.  c.  cclxviii,  s.  7. 

By  the  London  City  Tithes  Act  1864,  sect.  7,  an 
occupier  of  property  which,  although  suhjed  to 
poor  rates,  is  exempt  from  tithes,  shall  continus 
to  he  exempt  in  the  same  manner  as  if  this  Act 
had  not  been  passed. 
In  1856,  the  rector  of  one  of  the  parishes  subject  to 
this  Act  leased  the  basement,  yard,  ground  fioor, 
and  first  floor  of  his  rectory  house  for  ^wenfy-one 
years,  reserving  to  himself  the  upper  part  of  the 
house  for  his  oum  residence : 
Held,  upon  an  appeal  against  a  tithe  rale  under 
this  Act,  thai  the  occupiers  of  {he  leased  part  of 
the  rectory  were  not  txempt  from  liahUUy. 
Tbis  was  an  appeal  to  the  Court  of  General  Quarter 
Sessions  for  the  City  of  London,  against  a  tithe 
rate,  made  in  pursuance  of  the  statute  27  &  28 
Yict.  c.  cclzviii,  being  An  Act  for  the  Commuta- 
tion of  Tithes  in  certain  Parishea  in  the  City  of 
London,  and  for  other  purposes. 

Nathaniel  John  Fenner  and  Henry  Fenner  were 
the  appellants,  and  the  Churchwardens  and  Over- 
seers of  the  parish  of  St.  Martin  Outwich  were  the 
respondents. 

The  said  parish  of  St.  Martin  Outwich  is  one  of 
the  parishes  named  in  the  2nd  schedule  fo  that 
Act,  by  the  17th  section  of  which  power  is  given  to 
the  parishioners  assembled  in  vestry  to  agree  with 
the  incumbent  for  the  commutation  of  the  tithes, 
or  sums  of  money  instead  of  tithes,  growing  due 
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under  the  proyisions  of  the  Aot  37  Hen.  8,  o.  12 ; 
and  by  the  decree  made  in  parsoance  thereof  an 
umnal  fixed  sam,  to  be  paid  by  the  parish,  and  to 
be  raised  by  a  tithe  rate,  is  to  be  assessed  and 
kvied  as  therein  provided. 

By  the  6th  and  7th  sections  of  the  said  Act,  it 
18  enacted  that  t}:e  tithe  rate  shall  be  levied  on  the 
penKms  and  in  respect  of  the  property  by  law 
rateable  to  poor  rates,  but  that  every  occupier  of 
property  who,  although  subject  to  the  payment  of 
poor  rates  is  exempt  from  tithes,  shall  continue  to 
be  exempt. 

The  api)ellant8  were  occupiers  of  certain  pre- 
mises, being  the  lower  portion  of  the  rectory 
house  of  the  parish  of  St.  Martin  Outwich,  in  the 
City  of  London. 

The  rector  remains  in  actual  occupation  of  the 
upper  portion  of  the  said  rectory  house,  but  in  the 
year  1856  he  demised  the  said  lower  portions  of 
the  said  rectory  to  one  Nelson,  who  subsequently 
snblet  the  same  to  the  appellants. 

The  appellants  were  in  occupation  of  the  said 
premises  for  a  long  time  before  the  parish  adopted 
the  Act  as  hereinafter  stated. 

The  rector  occupied  the  entire  house  prior  to  the 
granting  of  the  said  lease. 

No  tithes  have  ever  been  received  by  the  rector, 
or  demanded  by  him  from  the  tenants  of  the  said 
portions  of  the  rectory  house. 

The  Act  27  &  28  Vict.  c.  cclxviii,  was  duly 
adopted  by  the  parish  in  the  year  1871,  and  a  tithe 
rate  has  now  been  levied  by  the  churchwardens, 
to  raise  the  sum  agreed  to  be  paid  to  the  rector. 

In  levying  this  rate  the  churchwardens  have 
levied  certain  sums  upon  the  occupiers  of  the 
portion  of  the  rectory  house  so  demised  as  afore- 
said. The  appellants,  who  are  some  of  the  said 
occupiers,  appealed. 

The  appeal  was  heard  before  the  Oommon  Ser- 
jeant, the  Deputy  Becorder  of  the  City  of  London, 
a  copy  of  whose  judgment  is  hereunto  annexed ; 
who  decided  that  the  rate  was  properly  imposed 
and  assessed,  and  the  sessions  gave  judgment  for 
the  respondents  with  costs,  with  leave  for  the  ap- 
pellants to  appeal. 

It  was  agreed  between  the  parties  that  the 
court  shonldbe  at  liberty  to  refer  to  any  documents 
bearing  npon  the  question,  in  addition  to  those 
annexed  to  this  case. 

The  sole  question  for  the  court  was  whether, 
under  the  circumstances  aforesaid,  the  occupiers 
of  the  said  demised  portion  of  the  rectory  house 
were  liable  to  contribute  to  the  tithe  rates. 

The  following  is  a  copy  of  the  judgment  of  the 
Common  Serjeant  and  Deputy  Becorder: — ^This 
was  an  appeal  against  a  rate  made  in  pursuance  of 
the  statute  27  &  28  Yict.  c.  cclxviii,  which  Act  was 
adopted  by  the  parish  in  1871.  That  Act  provides 
(sect.  7)  that  ail  tithes,  and  payment  in  lieu  of 
tithes  growing  due  under  the  Act  37  Hen.  8,  c. 
12,  may  be  commuted  by  agreement  of  the  incum- 
bnit^  the  parishioners,  and  others,  and  shall  cease 
on  a  day  named,  and  thenceforth  the  incumbents 
shall  receive  annual  fixed  tithes,  by  way  of  commu- 
tation, t/9  the  amount  mentioned  in  the  agreement. 
An  agreement  for  commutation  of  the  tithes  in  the 
respondents'  parish  was  duly  made  under  the 
above  cited  section.  Up  to  Uhristmas  1856  the 
rectory  hoose  of  the  parish  was  occupied  by  the 
rector,  and  had,  of  course,  been  exempt  from  the 
^ihes  which,  before  the  adoption  of  the  statute  of 
by  the  parish  in  1871>  had  been  collected 


under  the  37  Hen.  8,  c.  12.  By  indenture,  dated 
27th  Sept.  1856,  the  rector  leased  the  basement 
and  yard,  the  ground  floor,  and  first  floor  of  the 
rectory  house  to  one  Nelson  for  twenty-one  years, 
reserving  to  himself  the  upper  part  of  the  house 
for  his  own  residence.  Upon  the  portions  of  the 
house  so  demised  a  tithe  rate  has  been  levied,  and 
the  appellants  are  the  occupiers  under  Nelson,  the 
lessee.  The  question  is,  whether  the  property  is 
liable  to  be  rated,  and  I  am  clearly  of  opinion  tnat 
the  rate  is  properly  imposed  and  assessed;  and 
that,  in  the  hands  of  a  lessee  or  tenant  the  house 
becomes  rateable,  the  exemption  being  a  personal 
exemption  of  the  incumbent,  and  not  an  exemption 
of  the  house  when  it  is  demised  to  a  tenant.  «fudg- 
ment,  therefore,  must  be  given  for  the  respondents, 
with  leave  for  the  appellants  to  appeal. 

Webster,  for  the  parish,  argued  in  support  of  the 
decision  of  the  quarter  sessions. — ^The  tithe  is 
imposed  by  37  Hen.  8,  c.  12,  which  by  the  first 
section  provides  that  the  decree,  afterwards  set  out 
as  part  of  the  statute  in  the  Statutes  at  Large,  is  to 
stand  as  an  Act  of  Parliament.  By  sect.  2  of  the 
statute  "  the  citizens  and  inhabitants  of  the  said 
City  of  London  and  liberties  of  the  same  for  the 
time  being,  shall  yearly,  without  fraud  or  covin, 
for  ever  pay  their  tithes  to  the  parson,  vicars,  and 
curates  of  the  said  City,  and  their  successors  for 
the  time  being,  after  the  rate  hereafter  following, 
that  is,  to  wit,"  &c.,  according  to  the  "  rent  by  the 
year  of  all  and  every  house  and  houses,  shops, 
warehouses,  cellars,  stables,  and  every  of  them 
within  the  said  city  and  liberty  of  the  same."  The 
exemptions  in  this  decree  were  considered  in  the 
case  of  Warden  of  8t.  Paul's  v.  The  Dean  (3  Eagle  & 
Young's  Tithe  Cases,  809),  where  it  was  held  that 
the  Dean  of  St.  Paul's  was  liable  to  the  payment 
of  tithes  to  the  warden  and  minor  canons,  as  par- 
sons of  St.  Gregory,  and  was  not  exempt  in  respect 
of  the  maxim  ecclesia  ecclesice  decimas  solvere  non 
debet,  which  is  confined  to  the  parson  and  vicar  of 
the  same  parish  church.  In  Lagden  v.  Flack  (2 
Haggard's  Consistory  Beports,  303),  Sir  William 
Scott,  referring  to  this  exemption  claimed  there, 
said,  at  p.  307 :  "  Supposing  that  Trinity  College 
could  be  deemed  a  spiritual  foundation,  still  the  court 
would,  I  think,  set  afloat  all  established  law,  which 
it  has  always  understood  on  this  point,  if  it  decided 
that  the  vicar  is  not  entitled  to  the  tithe  of  this 
glebe.  It  has  been  constantly  held  that  if  land 
has  no  discharge  of  itself,  it  is  discharged  only  in 
the  hands  of  the  ecclesiastical  owner,  under  the 
maxim,  ecclesia  decimas  non  solvit  ecdesice,  a  maxim 
that  is  binding  as  long  as  the  land  is  actually  held 
by  an  ecclesiastic ;  but  if  it  is  transferred  into  tho 
hands  of  laymen  it  becomes  liable  "...**  the 
privilege  being  only  personal,  does  not  travel  from 
the  parson  to  the  lay-lessee."  So,  according  to 
Harris  v.  Gotton  (Brownlow  &  Goldesborough's 
Beps.  part  1,  p.  69),  "  As  long  as  the  vioar  occu- 
pies his  glebe  land  in  his  own  hands,  he  shall  pay 
no  tithes;  but  if  he  demise  it  to  another,  the 
lessee  shall  pay  tithes  to  the  parson  that  is  im- 
propriate." 

Bay  ford,  for  the  appellants. — I  admit  it  is  dear, 
from  the  authorities,  that  if  a  parson  lets  his  glebe, 
he  can  get  tithes  from  it;  but  I  have  to  argae 
concerning  tithes  in  the  City  of  London  which  are 
imposed  upon  houses  only  and  not  upon  lands,  and 
which  are  not  governed,  therefore,  by  the  authori- 
ties concerning  glebes.  The  agreement,  too,  which 
was  entered  into  between  the  rector  and  the  parish. 
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and  confirmed  by  the  London  City  Tithes  Act 
1864,  must  also  be  considered.  By  sect.  7  of  this 
Act,  "  Every  occupier  of  property  in  any  of  the 
said  parishes  which,  although  subject  to  the  pay- 
ment of  poor  rates,  is  exempt  from  tithes"  .  .  . 
'*  shall  continue  to  be  exempt "  ..."  in  the  same 
manner  as  if  this  Act  had  not  been  passed.*'  It  is 
found  as  a  matter  of  fact  that  the  occupier  of  this 
property  was  exempt  from,  and  as  a  matter  of  law 
he  conla  not  be  liable  for  tithes,  at  the  time  the 
Act  was  passed,  [^^^ckburn,  J. — How  so  P]  The 
effect  of  the  decision  of  Blinco  y.  Barhadale  (Gro. 
EUz.  578)  is  that  there  can  be  no  division  of  pro- 
perty so  as  to  affect  the  liability  of  part  of  it  to  pay 
tithes.  Popham,  J.,  there  said,  *'  But  if  the  land 
were  discharcced  from  the  payment  of  tithe  by 
reason  of  an  unity  (which  was  the  case  here  at  the 
passing  of  the  Act),  it  shall  then  be  discharged  by 
the  statute  in  the  hands  of  the  patentee ;  for  that 
privilege  runs  with  the  possession."  There  is  no 
authority  that  a  rectory  house  can  be  liable  to 
tithes  under  any  circumstances,  and  when  part  of 
such  a  house  is  still  occupied  by  the  parson,  there 
is  authority  against  any  liability.  Further,  under 
the  Act  37  Hen.  8,  o.  12,  these  rooms  which  the 
appellants  occupy  cannot  be  liable,  for  they  are 
neither  a  house  or  houses,  nor  a  shop,  warehouse, 
cellar,  or  stable.  [Blackbu&n,  J. — Why  not  a 
house  P]    It  is  but  part  of  a  house. 

Blackburn,  J. — I  have  not  the  smallest  doubt 
that  the  Common  Seijeant  was  right,  and  for  the 
reasons  which  he  gives.  There  is  no  occasion  to 
repeat  them. 

iiisLLOB  and  Archibald,  JJ.,  concurred. 

Judgment  for  respondents. 

Attorneys  for  appellants,  Bridger  and  Collins, 
Attorney  for  respondents,  John  Oomhs, 


Thursday,  Nov,  19,  1874. 
Ez  parte  Tarbath. 

The  Licensing  Ant  1872 — New  licence  —  House 
closed  for  three  years — Appeal  ctgainst  refusal — 
Jurisdiction  of  quarter  sessions, 

A  new  occupier  of  an  inn  licensed  under  9  Geo,  4,  e, 
61,  was  refused  a  transfer  of  the  licence^  on  the 
ground  of  a  conviction  for  drunkenness.  Three 
years  afterwards^  at  the  first  licensing  meeting 
after  the  owner  was  able  to  obtain  possession  of 
the  premises,  the  present  applicant  applied  for  a 
renewal  of  the  previous  licence,  and  was  reused 
on  the  ground  that  the  neighjbowrhood  did  not 
require  tt. 

Upon  appeal,  the  quarter  sessions,  without  hearing 
the  merits,  decided  that  this  was  an  application 
for  a  new  licence,  and  that  they  had  no  jurisdic' 
fion  under  35  ^  36  Vict,  c.  94 : 
Held,  upon  a  rule  for  a  mandamus,  that  the  quarter 
sessions  were  right,  a^  that  the  definition  of 
renewal  of  a  licence  in  sect,  74  of  the  Act  of  1872 

-  refers  only  to  a  licence  existing  during  tlie  pre* 

■  vious  year, 

Tiixs  was  a  motion  on  behalf  of  the  occupier  of 
the  Bridge  Inn,  Broinyard,  for  a  rule  nisi  calling 
upon  the  justices  of  Herefordshire  to  show  cause 
why  a  writ  of  mandarnus  should  not  be  granted 
to  compel  them  to  hear  an  appeal  to  quarter 
sessions. 

For  a  long  period  before  1871  the  said  Bridge 
Inn  had  been  every  year  duly  licensed  under  9 
ireo.  4b  o«  61,  as  an  alehouse  for  the  sale  of  spirits, 


wine,  and  beer.  During  that  year  one  Allen  ob- 
tained a  transfer  of  the  house  from  the  then 
licensed  occupier,  and  carried  on  the  business 
until  the  next  licensing  meeting  of  the  jostioes. 
During  this  time,  however,  the  said  Allen  was 
convicted  of  being  drunk  in  the  streets  of  Brom- 
yard, away  from  his  house ;  and  on  the  7th  Sept. 
1871,  at  the  licensing  meeting,  when  Allen  apphed 
for  a  transfer  of  the  previously  existing  licence, 
the  justices  refused  his  application,  on  the  ground  of 
his  said  conviction.  The  house  was  then  shut  up, 
and  Allen  went  away.  He  had,  however,  entered 
into  certain  mortgages  of  the  premises,  and  the 
owner  had  been  unable  to  obtain  possession  of  the 
houso  until  May  1874.  During  this  time,  from 
Sept.  1871  to  May  1874,  the  Bridge  Inn  had  been 
entirely  closed,  and  no  one  had  held  any  licence  to 
sell  intoxicating  liquors  in  it.  The  house,  how- 
ever, continued  to  be  structurally  adapted  and 
fitted  up  for  such  a  purpose,  and  the  applicant, 
who  now  desired  to  become  the  licensed  tenant  of 
the  house,  was  a  person  of  unexceptionable  cha- 
racter. 

On  the  7th  Sept.  1874,  at  the  first  licensing 
meeting  after  Allen  and  his  mortgagees  had  ceased 
to  be  interested  in  the  premises,  the  applicant 
applied  for  a  renewal  of  the  licence  for  the  bridge 
Inn,  which  had  existed  before  Allen  was  refused  a 
transfer.  For  the  sake  of  greater  precaution,  the 
necessary  notices  for  a  grant  of  a  new  licence  were 
also  given  by  the  applicanc.  The  justices,  how- 
ever, refused  to  grant  any  licence  at  all  for  the 
Bridflre  Inn,  on  the  ground  that  the  neighbourhood 
did  not  require  it. 

Against  this  decision  the  applicant  appealed  to 
the  quarter  sessions;  but  that  coutt,  without 
enter mg  into  the  merits,  held  that  this  was  an  ap- 
plication for  a  new  licence,  and  therefore  they  had 
no  jurisdiction  to  hear  the  appeal. 

PritcJiard,  in  moving  for  the  rule,  contended 
that  this  was  such  a  refusal  by  the  licensing 
session  to  renew  a  licence,  for  which  an  appeal  to 
quarter  sessions  was  reserved  b^  35  &  36  v  ict.  c. 
94.  The  second  schedule,  which  contains  the 
statutes  and  part  of  statutes  repealed  by  that  Act, 
enumerates  the  appeal  sections  of  9  Geo.  4^  c.  61, 
viz.,  the  27th,  28th,'and  29th  sections,  and  proceeds, 
"except  in  so  far  as  the  three  last-mentioned 
sections  relate  to  the  renewal  of  licences,  or  to  the 
transfer  of  licences  under  sects.  4  and  14  of  the 
same  Act."  Sect  74  of  the  Act  of  1872  defines 
"  a  new  licence  "  as  a  licence  granted  at  a  general 
annual  licensing  mooting  in  respect  of  premises 
not  theretofore  licensed  for  the  sale  of  intoxicating 
liquors.  This  definition  does  not  relate  to  the 
application  which  the  justices  have  refused.  By 
the  same  section,  "the  renewal  of  a  licence  "  means 
a  licence  granted  at  a  general  annual  licensing 
by  way  of  renewal.  That  this  latter  definition  is 
intended  for  something  wider  than  the  mere 
renewal  of  a  licence  of  the  previous  year  appears 
from  sect.  56,  which  gives  an  owner  of  licensed 
premises  power  to  appear  at  a  petty  sessions  and 
appeal  against  an  order  disqualifying  any  licensed 
premibes,  on  the  ground,  amongst  others,  that  he 
could  not  legally  have  evicted  the  tenant  who  has 
committed  two  offences  in  the  interval  between  the 
commission  of  the  offences. 

OocKBU&N,  C.J. — I  think  we  cannot  grant  this 
rule.  The  question  whether  an  appeal  to  qoarter 
sessions  exists  in  this  case  turns  upon  whether  the 
application  refused  at  the  licensing  meeting  was 


MAGISTRATES'  OASES. 


261 


Bona.] 


Thb  GoioassioNSBs  or  Sbwbbs  op  thx  Oitt  op  London  v.  Gulsse. 


[Eoius. 


one  for  a  new  licence  or  the  renewal  of  a  licence. 
The  house  had  not  been  liceosed  for  three  years 
before  the  application,  and  in  that  time  the  pre- 
Tioos  licence  must  be  taken  to  have  been  abandoned 
ind  to  be  entirely  gone.  The  quarter  sessions, 
(herefore,  had  no  jurisdiction  to  hear  an  appeal, 
and  there  can  be  no  mandamus  to  compel  them  to 

do  80. 

BucKBUBN,  J.*  I  think  the  words  in  the  defi- 
nition of  "the  renewal  of  a  licence  "  mean  no  more 
than  the  words  defined.  There  is  an  appeal,  there- 
foro,  only  aeainst  a  refapal  to  renew  a  licence 
which  existed  during  the  year  before. 

QuAiN  and  Abchibald,  JJ.  concurred. 

Bide  refused. 

Attorney  for  applicant,  O.  A,  HaU,  for  A>  W. 
KmU,  Worcester. 


BOXiXiS  COUBT. 

Jtopottod  hj  O.  WxLBT  Knro  and  8.  H.  8.  Lofxhovbi,  Eaqn. 

B«rristen-at-Law. 


June  29,  30 ;  July  1,  6,  7,  8, 13, 14, 15,  20,  21,  22, 
27, 28, 29 ;  Aug,  1, 2, 3 ;  Nov.  4, 6, 6, 9, 10, 24, 1874. 

The  Coxmissionbkb  of  Sbwebs  op  the   City  of 

London  v.  Glasse. 

Bighi  of  common  of  pasture — Forest  waste — Imme* 
moriol  usage— Indosures  by  lords  of  manors — 
Injunction. 
Tke  plaintiffs  filed  a  hiU  claiming^  on  behalf  of 
fhimselves  and  all  other  the' owners  and  occupiers 
of  lands  and  tenements  within  the  forest  of  Essex, 
other  than  the  waste  lands  of  the  forest  (except 
such  of  them  as  were  defendants,  or  alleged  io  oe 
represented  by  the  defendants),  a  right  of  common 
of  pasture  upon  all  the  waste  lands  of  the  forest 
for  eatHet  levant  and  couchant,  upon  their  respeo- 
tioe  lands  and   tenements  within  the  forest,  as 
appendant  or  appurtenant  to  their  several  lands 
<ind  tenements  within  the  forest : 
Bdd,  thai  such   a  claim  might  be  made  otU  by 
showing  thai  for  sixty  years  and  upwards  this 
right  had  been  exercised,  thereby  proving  imme- 
morial user,  which  would  imply  a  grant;  but  that 
such    right   might   be  defeated   by  showing  the 
origin  of  the  user,  and  that  it  was  not  in  accords 
ones  with  the  right  claimed. 
Seld  also,  upon  the  evidence  that  such  user  was 
proved,  ana,  the  defendants  having  failed  to  show 
that  the  origin  of  the  user  was  not  in  accordance 
with  the  right  claimed,  that  the  plaintiffs  were 
entitled  io  an  injunction  restraining  the  defen- 
dants,  the  lords  of  the  manors  within  t?ie  forest, 
from  inclosing  any  of  the  waste  lands  of  the 
forest,  or  destroying  the  herbage  growing  thereon, 
so  as  in  any  manner  to  interfere  wUh  the  plain* 
tifs'  rights. 
Tm  plaintiffs  filed  their  bill  on  behalf  of  them- 
■elTes,  and  all  other  the  owners  and  occupiers  of 
hods  and  tenements  lying  within  the  Forest  of 
Ssaez,  otherwise    Waltham    Forest    or    Epping 
Forest,  other  than  the  waste  lands  of  the  said 
forest,  except  such  of  them  as  were  defendants,  or 
were  alleged  to  be  sufficiently  represented  by  the 
defendants,  or  some  of  them,  against  the  lords  of 
the  Beveral  manors  within  the  forest,  and  two  per- 
sons named  Lake  and  Williams,  who  claimed  to  be 
owners  and  occupiers  of  waste  lands  which  had 
been  enclosed,  and  the  Attorney-Oeneral.    The 
bill  alleged  that  the  plaintiffs  were  seised  of  a  farm 
failed  Alderabrook,  within  the  boundaries  of  the  , 


Forest  of  Essex,  which  was  a  royal  forest,  and  that 
such  farm  was  partly  in  their  own  occupation. 
That  the  whole  of  the  inclosed  as  well  as  the  waste 
lands  within  the  forest  had  been  from  yery  ancient 
times  subject  to  rights  reserved  by  the  Crown  on 
the  grants  of  the  several  manors  and  lands  lying 
within  the  forest,  for  enabling  the  Grown  to  main- 
tain the  forest  as  a  royal  forest  for  hunting,  and 
subject  also  to  the  ancient  forest  laws  made  from 
time  to  time  for  enforcing  and  regulating  those 
rights;    and  that  the  Crown  so  reserved,  and 
had  from   time  immemorial  claimed  aud    exer- 
cised, for  those  purposes  an  absolute  right  of  dis- 
position over  the  deer  and    certain    other  wild 
animals  within  the  forest    under  the    name    of 
venison;   and  over  the  woods,  underwoods,  and 
coverts  under  the  name  of  vert;   and  over  the 
pasture,  turf,  gravel,  and  soil  of  the  waste  lands  of 
the  forest.    That  the  government  of  the  forest  was 
formerly  administered  by  the  Lord  Warden  of  the 
Forest  and  other  subordinate  officers,  and  that  the 
forest  laws  were  executed  by  the  Forest  Courts, 
one  being  the  Court  of  the  Chief  Justice  in  Eyre. 
That  the  jurisdiction  of  these  courts  embraced  all 
matters  touching  the  preservation  and  exercise  of, 
and  all  infringements  upon,   the  rights  of  the 
Crown  in  the  forest,  to  which  rights  the  manorial, 
common,  and  other  rights  within  the  limits  of  the 
forest,  were  subordinate.    That  the  offices  of  Lord 
Warden  of  the  Forest,  and  of  the  Chief  Justice  in 
Eyre,  had  been  abolished,   and  that  the  powers 
belonging  to  those  offices  were  vested  in  the  First 
Commissioner  of  Woods  and  Forests,  who,  however, 
had  not  exercised,  and  refused  to  exercise  the  same. 
That  the  owners  of  lands  within  the  bounds  of  the 
forest  were  restricted  by  the  forest  laws  from  the 
full  use  and  enjoyment  of  their  lands,  and,  amongst 
other  things,  were  prohibited  from  inclosing  their 
lands  with  fences  above  a  certain  height,  or  made 
so  as  to  impede  the  free  passage  through  the  forest 
of  the  deer  and  other  wild  animals,  and  that  they 
were  prohibited  from    stubbing  up,   cutting,  or 
selling  without  licence,  the  woods  and  undervvoodii 
growing  upon  their  said  lands,  and  from  hunting 
aud  hawrking  thereon  without  licence ;  and  that  the 
crops  and  produce  crowing  upon  their  said  lands 
and  the  fences  standing  thereon,  were  subject  to 
great  destruction  and  damage  from  the  deer  and 
other  wild  animals  with  the  said  forest ;  and  that 
the  said  laws  were  in  these  and  other  respects 
grievous  and  burdennome  to  the  owners  of  landti 
and  tenements  and  the  inhabitants  within  the  said 
forest. 

That  the  forest  laws  also  forbade  the  inelosure 
of  any  of  the  waste  lands  within  the  forest,  and 
the  erection  of  any  fences  or  obstructions  thereon ; 
and  that  the  lords  of  the  manors  within  the  forest 
were  not,  nor  ever  were,  able  of  their  own 
authority,  or  merely  by  the  consent  of  the  homages 
of  their  respective  manors,  to  inclose  or  grant  to 
any  other  person  a  right  to  inclose  any  part  of  the 
was^e  lands  of  their  respective  manors  lying  within 
the  forest. 

That  the  owners  of  lands  and  tenements  within 
the  royal  forests,  and  narticaiarly  within  the  said 
forest,  by  virtue  of  ancient  forest  laws  made  by 
the  Crown  in  exercise  and  derogation  of  its  said 
forest  rights,  and  recognised  and  confirmed  by 
divers  statutes  of  the  realm,  had,  from  very  ancient 
times,  enjoyed  and  still  pught.to  enjoy,  by  way  of 
compensation  for  the  burdens  and  restrictions  su 
imposed    upon    them    by   the.  said   forest    laws 
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(amoDgRt  other  rights  and  privileges),  rights  of 
common  of  pasture  over  the  waste  lands  within 
the  said  forest,  subject  to  regulations  from  time 
to  time  made  and  enforced  by  the  said  forest 
courts;  that  the  said  rights  of  common  were  re- 
cognised by  the  Ckarta  Forestm  made  by  King 
John,  whereby  it  was  provided  that  all  forests 
which KingHenry, the  then  king's  grandfather,  had 
afforested,  should  be  viewed  by  honest  and  lawful 
men,  and  if  any  other  wood  than  his  own  demesne 
had  been  afforested  to  the  loss  of  him  whose  wood 
it  was,  forthwith  it  should  be  disafforested ;  and 
that  if  he  had  made  forest  of  his  own  wood,  then 
it  should  remain  forest,  saving  the  common  of 
herbage,  and  of  other  things  in  the  same  forest  to 
them  which  before  were  accustomed  to  have  the 
same ;  that  the  said  charter  was  confirmed  by  the 
Charta  Forestm  made  in  the  ninth  year  of  King 
Henry  III.,  wherein  was  contained  a  like  saving 
of  riff  hts  of  common  of  pasture  in  the  forest,  and 
the  last  mentioned  charter  was  confirmed  by  a 
Fsrliament  held  in  the  twenty-eighth  year  of  the 
reign  of  King  Edward  I.,  and  by  another  Parlia- 
ment held  in  the  forty-second  year  of  the  reign  of 
King  Edward  III. 

That  the  rights  of  common  of  pasture  so  granted 
or  {)ermitted  as  aforesaid  had  from  time  imme- 
mo];ial  been  enjoyed  by  the  owners  and  occupiers 
of  lands  and  tenements  lying  within  the  forest, 
whose  cattle  had  always  been  depastured  on  such 
of  the  wastes  of  the  said  forest  as  for  the  time 
being  had  been  found  most  convenient,  without 
regard  to  the  boundaries  of  the  parishes  or  manors 
in  which  their  lands  and  tenements  were  situate, 
and  subject  only  to  the  regulations  made  by  the 
said  forest  courts,  and  particularly  by  the  Uourt 
of  Attachments,  by  divers  orders  of  which  court 
the  reeves  of  the  several  parishes  lying  within 
the  said  forest  were  frequently  ordered  to  distin- 
guish the  cattle  commoning  within  the  said  forest 
belonging  to  the  inhabitants  of  the  different 
manors  and  parishes,  by  marking  them  upon  cer- 
tain days  appointed  bv  the  said  court  with  various 
brands  provided  for  that  purpose ;  and  the  reeves 
were  required  to  make,  and  did  make,  returns  to 
the  said  court  of  the  cattle  so  marked  by  them, 
and  of  the  owners'  names,  and  the  number  of 
cattle  belon^ng  to  them  respectively,  and  the 
value  of  their  rents. 

That  the  plaintiffs  and  their  predecessors  in 
title,  and  theur  respective  tenants,  and  the  other 
owrers  and  occupiers  of  lands  and  tenements 
lying  within  the  said  forest,  had,  in  fact,  from  time 
immemorial  enjoyed,  as  of  right  and  without 
interruption,  by  virtue  of  the  forest  laws,  as 
appendant  or  appurtenant  to  their  respective  lands 
and  tenements  lying  within  the  said  forest,  com- 
mon of  pasture  for  all  manner  of  cattle,  common- 
able within  the  said  forest,  levant  and  couchant, 
upon  their  respective  tenements,  over  the  waste 
lands  of  the  forest. 

That  the  defendants,  as  lords  of  the  said  manors 
or  reputed  manors  respectively,  or  in  some  other 
capacity,  pretended  to  be  entitled  to  inclose  the 
waste  lands  of  the  forest,  and  to  dig  up  and 
destroy  the  pasture,  turf,  and  other  herbage  grow- 
ing thereon ;  and  that  in  and  during  several  years 
now  last  past,  they  had  respectively  inclosed,  or 
authorised  or  sanctioned  the  indosure,  of  large 
tracts  of  the  said  wastes,  which  were  specified  in 
the  Bill ;  and  the  Bill  also  set  forth  certain  acts  of 
destruction  to  the  herbage. 


That  the  inclosures  and  other  aots  complained 
of  were  purprestures  and  encroachments  on  the 
forest,  and  that  the  plaintiffs  and  the  other  personi 
entitled  as  aforesaid  were,  by  reason  thereof, 
deprived  or  impeded  in  the  use  of  their  common 
rights  over  the  waste  lands.  That  the  defendants 
alleged  that  they  respectively  and  their  respective 
predecessors  in  title  had  sold  and  granted,  or  con* 
veyed  to  various  persons  divers  pieces  of  the  lands 
so  inclosed  and  dealt  with  as  aforesaid,  and  that 
buildings  had  been  erected  upon  some  part  of  the 
said  lands,  and  in  particular  that  the  defendants 
Glasse  and  CoUyer-Bristow,  or  their  predecessors 
in  title,  had  -eold  and  granted  or  conveyed  to  the 
defendant  Lake  a  certain  piece  of  inclosed  waste 
land,  and  that  the  defendant  Maitland,  the  Lord  of 
the  Manor  of  Loughton,  had  sold  and  granted  or 
conveyed  to  the  defendant  Williams  a  certain  piece 
of  inclosed  waste  land;  and  that  a  considerable 
part  of  the  waste  lands  so  inclosed,  and  the  pro- 
ceeds of  the  sales  of  such  as  had  been  sold  were  in 
the  possession  of  the  defendanU,  the  lords  of  the 
several  manors. 

That  the  Crown  rights  of  forest,  free  chase,  and 
free  warren  upon  and  over  some  of  the  inclosed 
and  waste  lands  within  the  forest  had  been  sold  by 
Her  Majesty*B  Commissioners  of  Woods  and 
Forests,  under  statutory  powers,  but  the  Crown 
rights  of  forest  had  never  been  extinguished,  and 
as  to  the  greater  part  of  the  forest,  they  were  still 
vested  in  the  Crown;  and  the  sales  had  not,  as 
against  the  plaintiffs,  or  the  persons  on  whose 
behalf  they  sued,  disafforested  any  part  of  the 
forest,  or  taken  away  or  affected  their  rights  of 
common ;  and  that,  except  as  to  the  Forest  of 
Hainault,  the  forest  laws  were  still  subsisting  over 
the  whole  of  the  forest. 

The  bill  prayed  that  it  might  be  declared  that 
the  plaintiffs  and  the  other  owners  and  occupiers 
of  lands  and  tenements  lying  within  the  forest, 
other  than  the  waste  lands  of  the  forest,  were 
entitled  in  right  of,  and  as  appendant  or  appur- 
tenant to,  their  several  lands  and  tenements  within 
the  forest,  to  a  right  of  common  of  pasture  upon 
all  the  waste  grounds  within  the  forest  for  all 
manner  of  cattle  commonable  within  the  forest, 
levant  and  coitehant,  upon  their  respectivo  lands 
and  tenements  within  the  forest;  and  for  an 
injunction  to  restrain  the  defendants  from  fencing 
in  or  inclosing,  or  building  upon,  or  permitting  or 
suffering  to  be  or  to  remain  fenced  in  or  inclosed 
or  built  upon,  any  part  of  the  waste  lands  of  the 
forest  which  were  subject  to  the  oommonable 
rights ;  and  from  oarrying  away,  selling,  digging 
up,  or  destroying  the  loam  or  soil  of  the  waste 
lands ;  or  the  pasture,  turf,  or  herbage  growing 
thereon,  and  from  otherwise  interfering  with  and 
preventing  the  exercise  by  the  plaintiffs  and  the 
other  persons  entitled  as  aforesaid,  or  any  of  them, 
of  their  rights  in  and  over  tho  waste  lands  of  the 
forest ;  and  that  the  plaintiffs  and  the  other  persons 
entitled  as  aforesaid  might  be  quieted  in  the  pos- 
session and  enjoyment  of  their  rights. 

Demurrers  to  the  bill  by  five  of  the  defendants 
were  overruled :  (L.  Rep.  7  Ch.  456;  26  L.  T.Bep. 
N.  S.  647.) 

The  defendants,  the  lords  of  the  several  manors, 
claimed,  by  their  answers,  to  be  entitled,  either 
with  the  consent  of  the  homage,  or  under  the  pro- 
visions of  the  Statute  of  Merton,  to  inclose  sach 
parts  of  the  waste  land  of  the  forest  as  were  within 
i  tbieir  several  manors,  and  by  virtue  of  the  oostorn 
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tff  sach  manors,  to  dig  up  and  destroy  the  pasture, 
tarf,  and  other  herbage  growing  thereon ;  and  they 
submitted  that  no  sach  right  as  the  plain tifiPs 
claimed  existed  under  the  forest  laws,  and  that 
sQch  right  oould  not  be  claimed  as  appendant  or 
appurtenant  to  any  lands  or  tenements,  and  could 
cot  be  claimed  either  by  prescription  or  by  costom, 
and  was  contrary  to  the  common  law,  and  bad. 
They  alleged  that  the  forest  laws  (assuming  such 
laws  to  exist,  which  they  did  not  admit,)  did  not 
forbid  inclosnres  of  the  waste  lands  within  the 
forest,  wherever  a  custom  existed,  as  in  their 
manors,  for  the  lord  to  grant  the  waste  lands  with 
the  consent  of  the  homage ;  and  that  such  lord  had, 
under  the  Statute  of  Merton,  the  right  of  ap- 
proving any  part  of  the  wastes,  and  that  all  the 
inclosures  made  by  them  or  their  predecessors  in 
title  of  any  part  of  the  wastes  had  been  lawfully 
and  properly  made,  either  with  the  consent  of  the 
liomage,  or  under  the  Statute  of  Merton,  or  with 
license  from  the  Grown  during  the  time  such 
license  was  required.  Farther,  that  the  cattle  be- 
longing to  the  owners  of  lands  within  the  precincts 
of  each  particular  manor,  were  marked  by  the 
reeve  of  each  manor,  so  that  the  cattle  of  the 
owners  of  lands  within  the  precincts  of  the  several 
manors  could  be  distinguished,  and  so  that  there 
should  not  be  a  surcharge  of  the  waste  lands  of 
such  several  manors,  and  so  that  the  respective 
owners  of  such  cattle  might  be  enabled  to  dis- 
tinguish them  on  the  occasion  of  the  wastes  of  the 
several  manors  within  the  forest  being  cleared  of 
cattle  in  the  fence  month. 

Manisfy,  Q.C.,  Joshua  Williams,  Q.G.,  Fry,  Q.C., 
and  W.  li.  Fisher,  for  the  plaintilid.— The  right 
claimed  on  the  part  of  the  plaintiffs  is  for  the 
owners  and  occupiers  of  lands  within  the  ambit  of 
Epping  Forest,  under  certain  regulations,  to  turn 
their  cattle  commonable  in  the  forest,  on  to  any 
part  of  the  great  waste  of  the  forest.  This  right 
\s  not  the  ordinary  manorial  right  of  common,  as 
between  the  lord  and  the.  tenant,  for  we  find  that 
in  numerous  instances,  extending  over  a  long 
period  of  time,  the  occupiers  of  tenements  in 
manor  A  took  their  cattle  to  good  feeding  in 
manor  B.  Some  of  the  parishes  within  the  forest 
are  very  large,  and  include  several  manors,  and 
many  of  those  manors  have  no  waste  at  all  within 
them;  nevertheless,  being  within  the  forest,  the  in- 
habitants claimed  and  exercised  the  right  to  turn 
their  cattle  on  to  the  waste  of  the  forest.  Then 
there  is  another  notable  fact,  that  if  part  of  the 
manor,  or  part  of  the  parish,  was  outside  the  forest, 
that  part  had  no  right  of  common.  It  will  appear 
from  the  evidence  that  it  was  the  duty  of  the 
reeve  of  each  parish  to  mark  all  the  beasts  that 
were  brought  to  him  from  any  part  of  the  parish, 
entirely  disregarding  the  manor,  and  that  the 
mark  was  a  passport  to  any  part  of  the  waste  of 
the  forest.  The  sale  of  the  Grown's  rights  over 
three  of  the  manors,  to  which  the  defendants 
Glasse  and  Golly er-Bristowe  refer  in  their  answer, 
could  nob  affect  the  rights  of  the  commoners. 
(BarringtoWs  Case,  8  Bep.  131,  b.)  In  Lake  v. 
Plaxtim  (10  Ex.  196),  which  is  also  i-eferred  to  in 
their  answer,  and  upon  which  the  defendants  may 
possibly  rely  in  support  of  their  claim  to  approve 
under  the  Statute  of  Merton,  the  only  point 
decided  was,  that  where  no  deer  had  been  turned  on 
the  waste  for  upwards  of  twenty  years,  the  right  of 
the  Grown  to  turn  deer  on  the  waste  did  net  form 
an  element  for  the  consideration  of  the  jury  on  the 


question  of  sufficiency  of  common.  In  BotdcoU 
V.  Winmill  (2  Gamp.  261),  the  only  question  was 
as  between  the  tenants  and  the  lord  of  the  manor ; 
no  question  was  raised  as  to  the  right  over  the 
whole  waste  of  the  forest.  The  evidence  clearly 
shows  that  from  time  immemorial  cattle  marked 
by  a  reeve  and  turned  out  in  a  parish,  wandered 
all  over  the  waste ;  they  might  be  turned  on  to 
the  waste  outside  the  parish.  This  is  not  the 
ordinary  right  of  common  of  vicinage,  which  is 
the  subject  of  the  right  of  inclosure.  In  order  to 
have  common  of  vicinage  there  must  be  two 
townships  or  manors,  having  separate  wastes 
adjoining  each  other. 

Tyrringham's  case,  4  Bep.  388  ; 
Bromfield  v,  Kvrber^  11  Mod.  72  | 
Yin*  Ab.  Tit.,  Common,  E* ; 
Jones  V.  Robin,  10  Q.  B.,  N.  S.,  620  ; 
bmith  V.  Baynard,  3  Keble,  388. 

Not  only  must  the  wastes  be  adjoining,  but  the 
rights  must  be  reciprocal :  (Clark  v.  Tinker, 
10  Q.  B  ,  K.  S.,  604.)  Again,  the  extent  to  which 
each  may  common  is  measured  by  the  extent  of 
their  own  common :  that  is  to  say,  if  there  is  a 
large  common  adjoining  a  small  common,  those 
who  have  the  right  of  common  on  the  small 
common  can  only  pat  on  so  many  cattle  as  their 
common  will  hold. 

Corbet* s  case,  7  Bep.  5 ; 

Pritchard  v.  Powell,  10  Q.  B.,  N.  S.,  589. 

In  answer  to  the  claim  of  the  lords  to  approve 
under  the  Statute  of  Merton,  we  sa^  that  it  is 
necessary  they  should  prove  that  sufficient  common 
is  left  for  the  commoners,  which  they  have  not 
done:  (Bf'.Us  v.  Thompson,  25  L.  T.  Bep.  N.  8. 
363 ;  L.  Bep.  6  Gh.  732.)  It  is  said  that  in  some 
of  the  manors  there  is  a  custom  to  inclose  by  the 
mere  will  of  the  lord,  and  in  others  with  the  con* 
sent  of  the  homage;  but  no  grant  by  copy  of 
court  roll  can  aSect  an  outsider  who  has  a  right 
of  common. 

1  Walk.  Copyholds,  p.  45 ; 
Bftrrington* s  case  (su/).)  ; 

2  Scriven  on  Copynolds,  3rd  edit.,  p.  747 ; 
B'ldger  v.  Ford,  3  B.  A  Aid.  153 ; 
ArUtt  Y.  Ellis,  3  B.  &  C.  346 ; 
Hickman  v.  Thorny,  Freem.,  K.  B.  209. 

The  sale  of  the  forestal  rights  of  the  Grown  cannot 
affect  the  rights  of  the  commoners. 

Southgate,  Q.G.,  Matthews,  Q.G.,  Nalder  and 
Coujie,  iot  the  defendants  Glasse,  Golly er-Br is -^ 
towe,  Sotheby  and  Lake. — The  right  claimed  by 
the  plaintiffs  cannot  be  had  by  mere  custom ;  if 
they  have  such  right  it  must  have  been  by  an 
express  gran ti,  or  by  prescription,  which  implies  a 
grant,  and  «ve  submit  that  the  ancient  documents 
show  that  there  was  no  such  grant,  and  no  such 
prescription,  in  favour  of  the  owners  and  occapier« 
of  ancient  tenements  in  this  forest.  This  claim 
in  its  origin  was  a  right  of  common  over  the  King's 
land,  and  of  common  by  reason  of  vicinage  as 
between  the  adjoining  manors,  and  the  mere  fact 
that  even  on  numerous  occasions  cattle  strayed 
from  the  absence  of  fences,  on  to  other  pastures 
beyond  those  districts,  will  not  create  a  right 
which  will  support  this  suit.  A  grant  cannot  bo 
presumed,  as  the  extent  of  the  forest  has  varied 
from  time  to  time,  and  there  cannot  be  a  grant 
over  the  varying  wastes  of  a  varying  forest.  If 
the  right  is  established  by  user,  it  might  be  pre- 
sumed to  be  not  an  ordinary  common  appurtenant, 
but  a  common  appurtenant  so  far  as  regards  the 
parish,  with  a  common  of  vicinage  over  the  rest  cf 
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the  wastes  of  the  forest,  and  there  are  seyeral 

ancient  doouments  to  support  this  theory.    They 

referred  to 

Livett  T.  Wilson  y  8  BiDg.  115  ; 
Attomey-GenertU  y.  Chambers,  4  De  G.  &  J.  65 ; 
Bromjield  y.  Kirber,  (sup.)  ; 
Bouicott  y.  Winmill  {sup.). 

Chapman  Barber,  for  the  defendant  Humphreys, 
Lord  of  the  Manor  of  West  Ham,  disclaimed  at 
the  Bar,  and  was  dismissed  with  costs. 

Montague  Goohson,  for  the  defendant  Pardoe, 
Lord  of  the  Manor  of  Ley  ton  Grange. 

Kekewich,  for  the  defendant  Maynard,  Lady  of 
the  Manor  of  Walthamstow  Tonev ;  and  for  the 
defendant  Heathcote,  Lord  of  the  Manor  of  Ghing- 
ford  Earls. 

Cecil  Russell,  for  the  defendant  Warner,  Lord  of 
the  Manor  of  Higham  Benstead. 

Robinson,  for  the  defendant  Mills,  Lord  of  the 
Manor  of  Chigwell  and  West  Hatch. 

Humphrey,  for  the  defendant  Maitland,  Lord  of 
the  Manor  of  Longhton. 

T.  0.  Wright,  for  the  defendant  Hall-Dare,  Lord 
of  the  Manor  of  Theydon  Bois. 

Freeling,  for  the  defendant  Wythes,  Lord  of  the 
Manor  of  Epping  Bury;  and  for  the  defendant 
Oolegraye,  Lord  of  the  Manor  of  Cann  Hall. 

Dickins,  for  the  defendant  Sir  Herewald  Wake, 
Lord  oi  the  Manor  of  Waltham  Holy  Cross. 

Rigby,  for  the  defendant  Hodgson,  Lady  of  the 
Manor  of  Ghingford  St.  Paul. 

Langworthy,  for  the  defendant  Williams. 

Attorney -Oeneral  and  W.  W,  Kar8lake,toT  the 
Grown,  declined  to  take  any  part  in  the  argument, 
and  submitted  to  pay  their  own  costs. 

Sir  G.  Jess  el. — ^The  case  has  (%}cupied  a  Tery 
lon^  time.  I  do  not  say  a  longer  time  than  it 
ongnt  to  have  occupied,  having  regard  to  the 
enormous  mass  of  materials  which  was; put  into 
the  hands  of  the  counsel  who  had  to  argue  the 
case.  But  I  lament  the  enormous  sum  ot  money 
which  must  have  been  expended  in  costs,  because 
I  cannot  help  feeling — so  far  as  I  am  concerned,  at 
all  events — that  a  comparatively  small  portion  of 
those  costs,  properly  expended,  would  have  been 
Kufficient  to  have  enabled  me  to  decide  the  issues 
in  the  case.  To  niy  mind  the  matter  is  very  plain 
and  very  clear.  It  may  appear  to  other  minds 
quite  as  plain  and  quite  as  clear  the  other  way. 
But  the  issues  in  the  case  appear  to  me  very 
simple.  The  nature  of  the  proof  required  to 
establish  the  claim  of  the  plaintiffs  appears  to  me 
to  be  also  a  kind  of  proof  well  known  and  long 
used  in  our  courts — both  of  law  and  equity.  The 
case  of  the  plaintiffs  is  one,  if  I  may  say  so,  of 
extreme  simplicity.  I  shall  not  say  another  word 
upon  the  pleadings  as  to  whether  that  case  is 
fairly  raised  by  these  pleadings.  The  plaintiffs 
allege  that  in  a  certain  district  of  country,  com- 
])rising  originally  some  60,000  acres,  there  was  a 
great  waste.  Whether  the  whole  of  the  great 
waste  was  at  any  time  perfectly  continuous  is  not 
clear,  but  I  imagine  that  it  was ;  at  all  events,  I 
think  it  is  pretty  clear  that  the  whole  of  the  great 
waste  in  Epping  was  continuous.  Whether  the 
waste  in  Hainan  It  was,  or  was  not,  continuous,  is 
not  proved  either  way  to  my  satisfaction ;  in  fact, 
the  investigation  as  to  Hainault  has  not  been 
pursued  to  the  same  extent,  or  with  the  same 
mtnuteness,  as  it  has  been  as  regards  Epping.  I 
am  assuming  now  that  to  be  known  which  is 
familiar  to  everyone  in  the  cause.    By  Epping,  I 


mean  the  remaining  forest  of  Epping ;  by  Hainaiilt 
I  mean  the  disafforested  forest  of  Hainault.    The 
two  together  were  formerly  sometimes  called  the 
Forest  of  Essex,  sometimes  the  Forest  of  Wal- 
tham, and  sometimes  Epping  Forest.    HainaQlt 
has  been  put  out  of  the  case,  because  the  wastes 
of  Hainault  have  been  enclosed,  and  no  l(»iger 
form  the  subject  of  litigation.    The  only  sabjectB 
of  the  present  litigation  are  the  wastes  of  the 
Forest  of  Epping.    These  wastes  at  the  present 
moment  consist  of   a  very  large  tract  —  nearly 
4000  acres,  which  in  the  course  of  the  argument 
has  been  called  the  Great  Waste,  and  some  de- 
tached portions.      The   larger  of  the    detached 
portions,  I  feel  no  doubt,  were  formerly  connected 
with,  and  formed  part  of,  the  Great  Waste.    I 
think  it  not  improbable  that  the  smaller  were 
also,  but  really  nothing  material  turns  upon  it 
The  plaintiffs  say — putting  it  shortly — ^that  the 
owners  and  occupiers  of  land  within  this  forest 
are  entitled  to  rights  of  common  appurtenant,  for 
certain  commonable  beasts,   levant  and  couehant 
upon  their  lands,  over  the  wastes  of  the  forest, 
that  is,  over  this  tract  of  country  which  was  6000 
acres  or  thereabouts  before  the  inclosures,  and  is 
now  about  4000  acres.    They  claim  in  this  suit  on 
behalf  of  themselves  and  all  others  the  owners  of 
land  within  the  forest  to  establish  this  right  of 
common.   They  say  that  it  is  the  ordinary  common 
appurtenant  to  their  land.  It  is  limited  in  various 
ways:  it  is  limited  in  the  first  instance  to  two 
kinds  of  beasts,  which  were  called  in  the  papers 
neat  beasts  and  horses ;  it  is  limited  also  by  the 
forestal  customs,  one  of  which  was  that  during  a 
month  oi*  the  year  called  the  fence  month,  no 
commoning  was  allowed;  it  was  also  limited  in 
another  way — that  being  a  royal  forest,  the  king 
liad  a  right  to  put  his  deer  in  the  forest,  and  of 
course  he  would   not  allow  the    commoners  to 
prevent  the  feeding  of  the  deer.    But  subject  to 
these  limitations  it  was  an  ordinary  right  of  com- 
mon appurtenant.    That  is  what  they  claim.    Novr 
how  is  such  a  claim  to  be  made  out  ?    It  may  be 
made  out  by  calling  old  persons  who  can  prove 
that  for  sixty  years  and  upwards  this  right  as 
alleged  has  been  exercised.     The  plaintiffs  accord- 
ingly called  a  very  great  number  of  witnesses,  who 
have  proved  to  my  satisfaction,  first,  that  during 
the  whole  period  there  was  a  division  of  this  forest 
or    tract  of    country  into    parishes  or  villages. 
When  I  say  "  parishes,"  that  is  not  quite  accurate, 
because  in  some    cases   only    a   portion  of    the 
parish  was  within  the  forest.      Still  I  use  the 
term  "  parishes  "  to  describe  the  parochial  limits. 
They  have  proved,  secondly,  that  for  each  of  these 
parishes  there  was  a  forest  ofiicer  appointed,  who 
was  called  a  "  reeve."    He  was  nominated  by  the 
inhabitants  of  the  parish  I  suppose,  although  it  is 
not  clearly  proved  in  every  case,  in  vestry  as- 
sembled, and  he  was  sworn  in  at  the  Forest  Coart. 
This  reeve  had  a  duty  to  perform  of  marking  the 
beasts  which  were  allowed  to  go  on  the  common, 
and  as  a  matter  of  fact  it  appears  that  there  was  a 
reeve  for  every  parish,  except  in  one  instance,  in 
which  the  parish,   being  a  very  large  one,  was 
divided  into  separate  hamlets  for  the  relief  of  the 
poor,  and  in  that  case  there  seems  to  have  been  a 
reeve  for  each  hamlet.    It  is  hardly  worth  men- 
tioning   as    it   is   so   trivial    an  exception.     In 
fact    there    was    a    reeve    for    each    parochial 
division,   or  each  division  for  the  relief  of  the 
poor.     This  mark  was  a  letter  with   a  crown. 
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and  was  called  the  forest  mark,  and  as  far 
u  I  gather  from  the  evidence,  although  there 
is  some  difficnltj  about  one  hamlet  or  por- 
tion of  a  parish  called  West  Ham,  the  letters 
leemtohave  been  in  the  order  of  the  alphabet 
—A,  B,  C,  D,  E,  and  so  on — a  complete  series  of 
letters,  and  each  reeve  marked  the  cattle  of  the 
inhabitants  entitled  to  oommon,  the  measure  of 
the  right  of  common  being  levancj  and  couchancy, 
uitil  an  attempt — which  I  shall  advert  to  pre- 
sently— was  made  in  the  last  century  to  alter  it, 
and  the  beasts  when  marked  were  turned  out. 
One  of  the  great  contests  in  the  case  has  been, 
where  were  they  turned  out  P  My  opinion,  upon 
1  careful  consideration  of  the  evidence  in  the  case 
is,  that  they  were  tamed  out  wherever  the  owners 
pleaded.  In  fact,  it  is  proved  that  they  were 
tamed  out  anywhere  in  the  parish,  or  pretty  well 
anywhere  in  the  neighbourhood  of  the  parish. 
The  tumini;  out  was  not  confined  to  their  parti- 
cular parish.  I  can  find  very  few  instances  of 
iorning  out  beyond  the  neighbouiing  parish,  but 
the  reason  iit  obvious,  and  has  been  stated  by 
more  than  one  witness  that,  as  a  rule,  the  people 
tamed  out  near  their  own  homes  when  the  cattle 
were  marked  at  or  near  their  homes,  or  near  the 
marking  place  when  the  cattle  were  marked  at 
the  marking  place — the  reeve  having  a  custom  of 
attending  at  a  certain  marking  place  for  the  parish 
at  certain  stated  times  of  the  year.  When  I  say 
a  **  custom,"  it  seems  to  havo  been  in  pursuance  of 
orders  made  by  the  Forest  Court  to  that  effect. 
Upon  the  result  of  the  whole  evidence  I  am  satis- 
fied that  the  turning  out  was  not  restricted  to  the 
particular  parish,  and  I  am  also  satisfied  that 
oocaaionally,  although  the  general  rule  was  what 
1  have  stated,  persons  did  drive  their  cattle  to  a 
distance  for  a  particular  reason — with  the  view  of 
obtaining  better  feed  for  them — outside  the  limits 
of  the  parish  where  they  were  marked.  In  addi- 
tion to  the  evidence  of  living  persons,  there  is 
also  this  to  be  siud — that  there  are  a  series  of  re- 
cords of  ancient  claims,  dating  upwards  of  two 
centuries  ago,  and  a  series  of  records  claiming 
the  right  to  turn  out  on  the  wastes  of  the  forest, 
—that  is,  treating  the  wastes  of  the  forest  as 
an  entire  thing,  as  far  as  commonable  rightn 
were  concerned,  showing  that  this  notion  of 
being  entitled  to  a  right  of  common  over  the 
waste  of  the  forest  is  not  a  new  notion,  it  is  not  a 
new  idea,  but  it  is  an  old  idea  which  was  enter- 
tained more  than  two  centuries  ago.  With  this 
great  body  of  evidence,  and  under  these  circum- 
Btanoes,  what  am  I  to  consider  proved  ?  First  of 
ail,  what  is  this  thing  called?  Everybody  knew 
it  as  the  Forest  right,  so  the  waste  was  called 
-  Forest  Waste,"  or  "  The  Forest,"  or  sometimes 
"  The  Forest  Wastes  "  in  the  plural.  That  is  the 
name  by  which  this  tract  of  country  was  known. 
Is  there  such  a  thing  as  any  other  name  P  When 
I  turn  to  the  portions  of  the  wastes  in  the 
parishes,  I  find  them  described  either  as  *'The 
Forest,"  or  as  '^The  Forest"  with  the  name  of 
the  parish  added ;  for  instance,  the  waste  in  Wal- 
thamstow  was  sometimes  called  the  Walthamstow 
Forest.  They  never  called  it  the  Common  of  the 
Parish  of  Walthamstow,  or  the  Parish  Common. 
Bomfctimes  it  was  called  a  portion,  or  part,  of  the 
forest  waste  in  the  parish.  I  cannot  find  a  trace 
anywherQ.of  there  being  a  parish  common.  There- 
fore we  have  that  kind  of  identity  of  the  district 
in  question  which  shows  it  for  this  purpose  (that 
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is,  for  the  purpose  of  oommon)  to  be  one  waste. 
In  fact  the  only  thing  against  its  being  one  waste 
is  the  fact  of  the  soil  being  in  the  different  lords  of 
the  manors,  within  the  ambit  of  which,  of  course, 
the  different  portions  of  the  **  Great  Waste  "  lie. 
Now  what  more  do  you  want  to  prove  a  right  of 
common?  Nobody  in  this  cause  has  contended 
that  you  want  more.  I  will  examine  presently  the 
various  defences,  but  supposing  I  am  right  in  the 
conclusion  I  have  drawn  from  the  evidence,  I  do 
not  find  that  anybody  really  contests  that  that 
will  prove  a  right  of  common,  subject  to  the 
arguments  I  have  heard  on  the  law,  which  I  shall 
call  attention  to  presently.  The  great  point  of 
contest,  as  I  said  before,  and  which  was  thought 
by  the  defendant's  counsel  to  be  the  most  material 
point,  was  that  the  turning  out  was  not  beyond 
the  parish.  Upon  that  I  have  given  my  opinion, 
but  I  must  say  that  I  am  by  no  means  satisfied 
that  I  should  not  have  arrived  at  the  same  con- 
clusion if  there  liad  been  no  evidence  upon  the 
subject,  because  there  is  a  remarkable  absence  of 
evidence  the  other  way.  If  it  had  been  true  that 
the  right  to  turn  out  was  confined  to  the  ambit 
of  the  parish  we  should  have  found — at  least 
I  should  have  expected  to  have  found — some 
traces  of  prohibition  of  turning  out  beyond. 
It  appears  certainly  that  until  within  quite 
a  recent  period  the  reeves  were  in  the  habit  of 
impounding  cattle  improperly  on  the  waste ;  and 
it  appears  in  evidence  that  they  did  impound 
them  for  two  causes — one  was  for  straying  in  the 
lanes  or  on  to  inclosed  lands,  and  the  otner  was 
for  not  being  marked.  I  know  that  in  very 
modem  times  the  marking  has  fallen  very  much 
into  desuetude,  and  all  the  forest  customs  and 
usages  have  almost  all  ceased  to  be  put  in  force, 
but  that  was  the  practice  whilst  they  were  in 
force.  You  have  not  a  trace — I  do  not  say  that 
there  is  not  a  suggestion,  for  there  is  in  tbe 
evidence — of  any  beast  having  been  impounded 
for  being  turned  out  outside  the  parish.  Asser- 
tions were  made  by  one  or  two  witnesses,  but  when 
the  matter  came  to  be  looked  into  it  is  clear  that 
there  was  was  no  receivable — 1  will  not  say  reli- 
able, but  even  decently  receivable — testimony  to 
any  such  effect.  It  is  very  remarkable,  if  there 
had  been  suoh  a  roNtriction  of  the  right  of  turn- 
ing  out,  that  there  is  no  such  evidence,  and  I  am 
satisfied  that  there  was  no  such  restriction.  If 
this  is  so,  and  if  they  prove  that  all  the  people  in 
all  the  parishes  did  turn  out  their  beasts  in  that 
way  under  the  claims  of  levancy  and  couchancy, 
there  must  be  some  quantity  of  proof  sufficient, 
and  when  they  called  eighty  odd  witnesses  I  think 
there  was  proof  sufficient  to  establish  the  right  of 
common.  There  are  then  various  defences  which 
I  will  take  seriatim.  I  will  first  of  all  take  the 
defences  in  the  answers,  and  the  best  answer  to 
take  is  the  answer  of  Glasse  and  others.  I  think 
it  gives  it  in  detail,  and  shows  what  the  defence 
really  is.  Now,  the  answer  of  Glasse  and  others 
says  this :  **  We  believe  and  submit  that  the 
forest  laws  (assuming  such  laws  to  exist,  which 
we  do  not  admit)  do  not  forbid  inclosures  of  the 
waste  lands  within  the  forest  wherever  a  custom 
exists  in  a  manor  within  the  forest,  as  it  does  in 
our  said  manors,  for  the  lord  of  such  manor  to 
grant  the  waste  lands  with  the  consent  of  the 
homage;  and,  further,  that  such  lord  has,  under 
tbe  Statute  of  Merton,  the  right  of  approving 
any  part  of  the  said  wastes,  and  that  manors 
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which  happen  to  be  within  the  said  forest  are  not 
exempted  from  the  last  mentioned  statute." 
Then  they  say  that  the  right  is  established, 
and  "  we  say  that  all  the  inclosures  made  by 
us,  or  by  our  predecessors  in  title  of  any  parb  of 
the  watite  of  the  said  several  manors  of  which  we 
are  lords,  were  and  have  been  lawfully  and  pro- 
perly made,  either  with  the  consent  of  the  homage 
or  under  the  Statute  of  Merton,  or  with  licence 
from  the  Crown,  during  the  time  such  license  was 
required  and  obtainable."  I  may  mention  that 
the  bill,  in  addition  to  seeking  to  establish  the 
right  of  common  and  to  restrain  inclosures  for  the 
future,  also  seeks  to  cause  to  be  thrown  down  by 
way  of  mandatory  injunction  certain  fences  which 
have  been  put  up  in  times  past,  and,  as  limited  by 
the  demand  of  the  plaintiffs*  counsel,  within  twenty 
years  before  the  filing  of  the  bill.  Then  they  deny 
the  title  of  the  plaintiffs,  and  they  say  '*  We  be- 
lieve that  the  cattle  belonging  to  the  owners  of 
lands  within  the  precincts  of  each  particular  manor 
have  been  and  are  marked  by  the  reeve  of  each 
manor,  so  that  the  cattle  of  the  owners  of  land 
within  the  pi*ecincts  of  the  several  manors  can  be  ] 
distinguished,  and  so  that  the  respective  owners  i 
of  such  cattle  may  be  enabled  to  distinguish  them 
on  the  occasion  of  the  wastes  of  the  said  several 
manors  within  the  forest  being  cleared  of  cattle 
in  the  fence  month."  Then  tney  say  that  the 
right  they  claim  to  be  entitled  to,  either  with  the 
consent  of  the  homage  or  under  the  provisions  of 
the  Statute  of  Merton,  is  "  to  enclose  such  part  of 
the  waste  lands  of  the  said  forest  as  are  within 
the  several  manors  of  which  we  are  lords  as  afore- 
said, and  by  virtue  of  the  custom  of  the  manors  of 
which  we  are  lords  to  dig  up  and  destroy  the 
pasture,  turf,  and  other  herbage  growing  thereon, 
and  we  make  out  our  claim  as  lords  of  the  said 
manors,  and  in  the  manner  in  this  our  answer  appear- 
ing." Without  reading  more,  the  substance  of  the 
two  defences  so  set  up  is  this  :  They  say  that  the 
common  belonging  to  the  plaintiffs  is  what  I  may 
call  manorial,  that  is,  that  the  beasts  were  marked 
within  the  precincts  of  each  manor;  that  the 
turning  out  was  always  within  the  manor;  and 
that  the  rights,  therefore,  were  limited  to  each 
pai*ticular  manor,  and,  of  course,  as  to  other 
wastes,  beyond,  could  not  be  substantiated  as 
common  appurtenant.  The  second  right  claimed, 
as  I  understand  it,  is  that  in  spite  of  the  right  of 
the  plaintiffs,  even  if  otherwise  established,  the 
ilefendauts,  as  lords  of  the  manors,  would  have  a 
right  to  inclose  their  lands  within  their  own  manors, 
that  is,  the  land  of  which  they  were  lords,  by  virtue 
of  some  custom  of  the  manor  with  the  consent  of 
the  homage.  Now,  the  singular  part  of  the  case 
is  this,  that  the  defendcmts  6nd  a  great  number  of 
persons,  some  of  them  occupying  respectable  posi- 
tions in  society,  to  swear  affidavits,  going  the 
whole  length  of  the  defence  as  to  the  rights  being 
manorial,  stating  that  the  beasts  were  marked 
always  within  the  manor,  and  were  turned  out 
within  the  manor.  There  was  a  very  ready  test 
of  it,  because  in  some  of  the  parishes  there  was 
more  than  one  manor.  Therefore,  the  point  could 
be  very  easily  tried  as  a  matter  of  fact.  But  the 
remarkable  part  of  th^  case  is  that  people  should 
be  found  to  swear  to  that  which  is  certainly  un- 
true, and  which,  when  the  witnesses  came  to  be 
crous  examined,  was  made  manifestly  untrue, 
because  many  of  them  departed  from  what  they 
said,  and  admitted  that  the  turning  out  was  not 


confined  to  the  manor,  and  that  it  at  least  extended 
to  the  parish.  To  use  a  familiar  phrase,  the  whole 
of  this  part  of  the  case  broke  down,  and  so  utterly 
and  thoroughly  did  it  break  down  that  the  coansel 
for  the  defendants,  whose  lot  it  was  to  comment 
upon  the  evidenoe,  said  that  he  abandoned  that 
contention.  So  much  for  that  part  of  the  case. 
The  second  case  made  was  that  they  had  a  right 
to  inclose  independently  of  the  pkuntiffs'  right. 
They  produced  manor  rolls,  which  show  that  for  a 
very  long  period  of  time  these  lords  had  granted 
small  bits  of  waste  to  be  held  as  copyhold ;  that 
is,  by  copy  of  court  roll  at  the  will  of  the 'lord, 
and,  as  a  general  rule,  that  had  been  done  with 
the  lioenoe  of  the  Forest  Court.  But  beyond  that, 
they  show  nothing,  except  as  regards  recent 
inclosures.'  When  it  came  to  the  argument,  the 
leading  counsel  for  the  defendants  said  at  onoe 
that  they  did  not  contend  for  anything  of  that 
sort.  They  abandoned  that  aUo.  They  could  not 
allege  that  if  the  right  of  the  plaintiffs  were  made 
out,  any  such  manorial  custom  (which  at  the  ut- 
most amounts  to  this,  that  the  grant  of  waste 
could  be  made  either  under  the  Statute  of  Merton 
or  the  common  law  or  custom  in  some  shape  or 
another,  not  interfering  with  the  right  of  common) 
would  entitle  them  to  inclose  the  whole  of  the 
common,  or  the  greater  part  of  the  common,  so  as 
to  abridge  the  rights  of  the  commoners,  provided 
the  commoners  established  their  general  right. 
Therefore,  the  two  defences  taken  by  the  answer 
were  abandoned  by  the  counsel  when  they  came  to 
argue  the  case.  I  do  not  remember  at  the  present 
moment  a  case  where  the  defence,  in  carefully  pre- 
pared answers,  was  abandoned,  and  a  new  Ime  of 
argument  was  taken  up,  in  which  that  line  of 
argument  succeeded,  and  certainly  this  case  will 
not  be  a  precedent  for  any  such  prooeeding. 
Passing  from  the  defesces  in  the  answer,  which  I 
might  say  also  traverses  the  title  of  the  plaintiffs, 
I  will  now  go  to  the  defences  in  argument  which 
were  put  forward  by  the  counsel  for  the  defen* 
dants.  The  first  defence  was  this :  It  was  said, 
assuming  you  are  satisfied  from  the  parol  evidenoe, 
strengthened  and  corroborated  to  a  certain  extent 
by  the  documentary  evidence  on  which  the  plain- 
tiffs rely,  that  this  right  of  common  is  established, 
still,  being  a  right  claimed  by  prescription,  it  can 
be  defeated  by  showing  the  origin  of  the  right,  and 
that  it  is  not  in  accordance  with  the  right  claimed. 
That,  no  doubt,  is  perfectly  sound  law ;  that,  put 
in  other  words,  if  you  show  user  for  a  certain 
period  of  time,  sixty  years  and  upwards,  which 
proves  immemorial  user,  the  law  presumes  a  grant 
in  accordance  with  that  user,  but  the  person  over 
whose  soil  the  user  is  proved  to  have  been  exer- 
cised can  say,  I  can  show  by  documentary  evidenoe 
what  the  origin  of  this  user  was,  and  that  it  is  not 
in  accordance  with  the  right  claimed.  It  was  said 
that  that  could  be  shown  from  documents  in 
evidence.  The  first  defence  taken  in  argument  by 
Mr.  Southgate  was  this :  he  said,  when  you  come  to 
look  at  the  documents  you  will  see  that  the  only 
right  granted  was,  not  a  right  over  this  waste  of 
the  forest,  but  a  right  over  that  portion  of  the 
waste  of  the  forest  which  belongea  to  the  King ; 
that  it  was  in  fact  simply  a  grant  by  the  Crown  of 
a  right  of  common  over  its  own  waste.  I  must 
say  tnat,  having  looked  at  every  document  to  which 
I  was  referred,  and  when  I  say  I  have  .looked  at 
them,  I  mean  having  read  them  three  or  four 
times  oyer,  I  cannot  find  a  single  document  to 
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which  that  observation  can  be  fairly  applied. 
Erery  one  of  the  documents  either  speaks  of  **  the 
wastes  of  the  forest "  or  **  the  wastes  and  common- 
able places  of  the  forest,"  or,  in  some  cases  (there 
is  one  remarkable  case  I  am  thinking  of  at  the 
present  time),  '*  as  well  in  the  King*8  soil  as  in  the 
soil  of  other  lords;"  bnt  those  words  are  not 
necessary.  Other  documents  speak  of  *'all  the 
wastes  of  the  forest."  But  it  appears  to  me  that 
I  am  bound  to  construe  these  documents,  which 
consist  of  ancient  claims,  beginning  at  a  very  early 
date,  the  first  of  them  being  early  in  the  titteenth 
century,  and  the  bulk  of  them  in  16:iO  and  1670,  in 
their  literal  sense,  and  1  haye  not  a  shadow 
of  a  doubt  that  "  all  the  wastes  of  the  forest," 
and  '*  the  wastes  of  the  forest,"  and  **  the 
wastes  and  commonable  places  of  the  forest" 
mean  exactly  what  the  words  import,  that  is,  the 
entire  waste  of  the  forest.  I  may  mention  that 
these  documents,  to  a  great»  extent  are  claims  of 
the  lords  of  the  manors,  the  former  owners  of  the 
Tery  manors  of  which  the  present  defendants  are 
lords,  and  singularly  enough  in  1680,  with  the 
exception  of  Looghton,  eyery  lord  of  a  manor  in 
Epping  claims  for  himself  and  his  tenants  this  very 
right  of  common  for  commonable  cattle  levant 
and  etmchani  upon  their  lands  over  the  wastes  of 
the  forest,  so  that  the  lord  of  the  yery  same  manor 
claims  it  who  now  disputes  the  rights  of  the 
plaintiffs.  That  disposes  of  the  first  defence. 
The  second  defence  which  Mr.  Southgate  brought 
forward  is  this.  He  said :  *'  If  you  haye  a 
grant,  that  is  a  presumed  grant  (for  I  do 
not  snppose  that  anybody  imagines  that  the 
parchment  actually  existed),  it  being  one  of 
the  many  fictions  of  the  law  to  enable  courts  of 
justice  to  give  efiect  to  long  user,  such  effect 
baring  been  given  now  in  many  instances  by  Act 
of  Parliament^  it  being  impossible  to  giye  effect 
to  them  without  the  presumption  of  a  grant,  because 
the  law  said  you  could  not  haye  a  custom  to  take  a 
pro^t  a  prendre;  "  the  second  ground  was,  that  the 
extent  of  the  forest  had  yaried  from  time  to  time ; 
sometimes  it  has  been  larger  and  sometimes  it  has 
been  smaller,  and  yon  cannot  have  a  grant  oyer 
the  varying  wastes  of  a  varying  forest.  Now  that 
is  a  question  of  fact.  Did  it  vary  P  I  have  come 
to  the  conclusion  that  it  did  not ;  that  from  the 
time  of  legal  memory  to  the  present  time  it  has 
not  yaried  at  all.  In  order  to  prove  that  it  varied, 
certain  ancient  records  were  tendered  in  evidence. 
Many  of  them  were  very  old.  The  first,  I  think, 
is  a  charter  of  King  John.  The  charter  itself  is 
not  in  evidence,  but  an  inspeximus  charter  of 
Queen  Elisabeth  is  in  evidence,  and  it  recites  that 
King  John  had  disafforested  certain  portions  of 
the  forest,  which  are  no  longer  parcel  of  the 
forest,  and  I  was  told  to  infer  from  that,  that 
becanse  King  John  had  disafforested,  or  said  that 
he  had  disafforested  them,  therefore  they  were 
once  part  of  the  forest.  Of  course  that  was 
not  sufficient  to  prove  that  they  were  part  of  the 
forest.  First  of  aU,  they  may  have  been  illegally 
added  to  the  forest ;  and  then  the  Eling  would  not 
admit  that  he  had  illegally  added,  and  then  re- 
leased them  from  the  forest,  and  the  way  he  would 
pat  it  would  be  that  he  had  disafforested  them. 
The  next  thing  was  the  perambulation  of  Henry 
the  Third,  which  certainly,  if  correct,  showed  that 
the  forest  was  a  yery  great  deal  larger  than  it  is 
now.  It  included  a  vast  tract  of  land  in  the 
forest^  .indeed  almost  the  entirety  of  the  county  of 


Essex.  The  next  thing  which  I  think  was  put  in 
evidence  was  the  perambulation  of  Edward  the 
First,  in  which  it  appeared— if  that  perambulation 
were  correct— that  the  forest  was  very  much 
larger,  and  that  it  included  the  large  tract  of  land 
running  down  to  the  Thames — the  towns,  or  town* 
ships,  of  Havering,  Barking,  Dagenham,  and  a 
very  large  quantity  of  land  in  the  neighbourhood 
of  the  Thames.  Then  there  was  a  grant  by 
Edward  the  Second  to  his  Consort  of  the  Forest 
of  Havering,  which  is  recited  in  the  nomination  of 
justices  to  hold  courts  for  that  forest.  Then  there 
was,  in  addition  to  that,  a  disafforesting  in  1327  of 
the  Hundred  of  Tendring,  which  appears  from 
that  disafforestation  to  have  been  part  of  the 
forest.  If  there  were  nothing  else,  all  that  evi- 
dence would  certainly  go  some  length  to  show  that 
the  forest,  although  it  never  was  smaller,  was  at 
one  time  very  much  larger  ;  but  in  the 
reign  of  King  James  the  First  attempts  were 
maSe  to  enlarge,  not  only  this  forest,  but 
pretty  well  all  the  Boyal  forests,  and  those 
attempts  were  supported  by  the  production  of  some 
of  the  documents  which  have  been  brought  for- 
ward on  the  present  occasion.  The  result  was  that 
in  the  yery  first  session  of  the  Long  Parliament, 
an  Act  was  passed  regarding  these  vety  forests, 
and  fixing  their  boundaries,  but  doing  it  in  a  yery 
peculiar  way,  because  the  Act  of  Parliament  did 
not  merely  say  their  boundaries  for  the  future 
shall  be  so-and-so,  but  it  said  their  boundaries 
from  all  time  shall  have  been  so  and  so,  and  it  ex- 
pressly made  void  all  perambulations  and  docu- 
ments which  either  showed,  or  tended  to  show, 
that  the  boundaries  of  the  forest  ever  had  been 
different  to  what  they  were  in  the  twentieth  year 
of  King  James  I. ;  so  that,  even  supposing  these 
documents  would  otherwise  have  been  receivable 
in  evidence,  the  effect  of  tbo  Act  of  Parliament  is 
simply  to  make  them  void.  The  Act  of  Parliament 
further  provided  that  a  commission  should  be 
issued  to  ascertain  what  the  boundaries  were  in 
the  twentieth  year  of  King  James  L,  and  that 
those  boundaries  should  be  deemed  to  be  and  to 
haye  been  from  that  time  the  boundaries  of  the 
forest.  That  commission  was  issued,  and  the 
return  made,  and  it  is  not  disputed  that  those 
boundaries  are  the  boundaries  at  the  present  day 
— that  is,  of  course,  adding  to  the  present  forest  of 
Epping  the  forest  of  Hainault,- which  has  recently 
been  disafforested.  So  that,  looking  to  the  term^ 
of  the  Act  of  Parliament,  I  am  bound  to  hold,  and 
I  do  hold,  that  the  boundaries  of  the  forest  have 
never  varied.  The  section  I  refer  to  more  par- 
ticularly is  the  4tb  section  of  that  Act.  That  dis- 
poses of  the  second  argument  which  was  urged 
upon  me.  The  third  defence  which  was  suggested 
was  that  the  rights  of  the  commoners  were  limited 
to  the  user  whilst  the  forest  laws  were  in  force, 
and  ceased  when  the  lands  were  disafforested.  Is 
seems  that  a  portion  of  the  land  in  the  forest  of 
Epping  has  been  disafforested,  that  is,  the  Crown 
has  sold  its  forestal  rights  under  the  terms  of  an 
Act  of  Parliament,  the  result  of  which  appears  to 
me  to  be  that  the  purchaser  of  the  forestal  rights, 
being  the  owner  of  the  lands  over  which  such 
rights  extended,  did  not  become  the  owner  of  the 
forest  in  any  sense,  but  was  simply  entitled  to 
say  that,  so  far  as  his  land  was  concerned,  the 
forestal  rights  of  the  Crown  were  extinct.  There 
are  no  words  in  the  Act  of  Parliament  to  affect  the 
rights  of  the  commoners,  if  such  rights  existed. 
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Therefore,  I  cannot  conceive  how  the  selling  of  those 
rights,  and  the  extinguishing  of  them  destroyed 
their  rights,  unless  indeed  it  is  suggested  that  in- 
asmuch as  it  is  alleged  in  the  bill,  m  a  quotation 
Irom  Manwood,  thai  the  original  reason  for  grant- 
ing these  extensive  rights  of  common  was  to  com- 
mute the  burthens  of  the  forest  laws,  that  if  the 
burthens  were  released  the  grant  was  destroyed  at 
the  same  time.  Of  course,  that  is  utterly  inad- 
missible. If  a  man  grants  an  acre  of  land  in  con- 
sideration of  the  graiitee  covenanting  to  perform 
certain  services,  and  if  some  years  afterwards  the 
grantor  chooses  to  release  the  services,  that  does 
not  enable  him  to  take  back  the  land  from  the 
grantee.  Nor  would  it  enable  him  to  take 
bock  a  right  of  common.  I  cannot  imag^ine 
any  way  in  which  this  right  of  common  once 
acquired — ^as  the  law  presumes  it  to  have  been — 
can  be  affected  by  the  fact  of  the  Grown  releasing, 
not  to  the  commoner,  but  to  somebody  else,  the 
furestal  rights  over  a  portion  of  the  waste.  I 
think,  therefore,  that  third  defence  is  inadmis- 
sible. Now,  the  next  defence  was  one  which  took 
a  very  long  time  in  discussion,  and  to  which  a 
great  deal  of  the  evidence  was  addressed.  It  was 
8aid  that  the  common  right  established  must  be 
presumed  from  the  user  (for,  after  all,  the  grant  is 
presumed  from  the  user)  to  be,  not  an  ordinary 
common  appurtenant,  but  a  common  appurtenant 
so  far  as  regarded  the  parish  (the  manorial  theory 
was  given  up),  with  a  common  of  vicinage  over 
the  rest  of  the  wastes  of  the  forest ;  and  a  claim  by 
the  lord  of  the  manor  of  Loughton,  and  claims  by 
some  tenants  in  the  Forest  of  Epping,  and  certain 
claims  in  the  Forest  of  Hainault  in  1630  and 
lt)70  were  referred  to,  to  show  that  the  right  was 
claimed  in  a  similar  way,  which  it  certainly  was  in 
the  document  so  referred  to.  The  difficulties  in 
the  way  of  that  defence  are  manifold,  and  in  my 
opinion  utterly  insuperable.  In  order  to  have 
common  of  vicinage,  you  must  have  two  villa,  or 
lordtthips,  or  manors,  with  separate  commons  ad- 
joining. In  the  present  case  I  cannot  find  that 
there  was  any  parish  common.  The  first  thing  to 
be  established  is  the  separate  commons,  to  start 
with.  There  was  a  part  of  the  wastes  in  various 
panshes,  but,  as  I  said  before,  there  has  been  no 
parish  common — there  is  no  common  belonging  to 
the  parish — ^yoa  have  no  two  separate  commons  at 
all.  The  vary  first  beginning  of  common  of 
vicinage  fails  you.  When  yon  have  two 
manors  with  commons  that  is  intelligible 
enough.  If  the  manorial  theory  could  have 
been  maintained  by  the  evidence,  a  great 
deal,  perhaps,  might  have  been  made  of  it. 
But  actually  the  very  foundation  does  not  exist. 
There  are,  as  I  said  before,  parts  of  the  forest  ^p^aste 
in  each  of  the  different  parishes,  but  there  is  no 
such  thing  as  a  parish  common  from  beginning  to 
end.  The  next  thing  is  this.  There  are  twenty 
parishes  (I  have  not  counted  them,  but  abN[>ut  that 
number),  and  it  is  said  that  you  can  have  common 
of  vicinage  between  those  twenty  parishes  and 
twenty  separate  commons,  if  they  adjoin  each 
other.  I  heard  a  very  elaborate  argument  from 
Mr.  Matthews  to  show  how  they  could  adjoin  each 
other.  The  answer  is,  look  at  the  map,  and  you 
will  see  that  each  parish,  as  a  rule,  had  its 
common  on  one  side  of  it,  and  does  not  adjoin 
more  than  one,  or  two  at  the  outside,  of  the 
other  commons.  There  ia  a  parish  or  vill 
with  waste,  and  then  there  ia  a  parish  on  one 


side,  and  another  parish  on  the  other.  Occa- 
sionally there  is  a  parish  below,  but  the  end 
parish,  of  course,  only  adjoins  one  other.  It  was 
said  that  that  was  possibly  a  case  of  common  of 
vicinage.    I  do  not  think  it  is.    In  the  first  place, 

I  understand  common  of  vicinage  to  be  confined 
to  two.  I  read  upon  that  subject  a  passage  from  a 
well-known  work,  Blackstone*8  Commentaries, 
which  defines  common,  and  it  seems  to  me,  as  far 
as  I  understand,  rightly  defines  common.  He 
says  at  page  33,  **  Common  pur  cause  de  vicinage 
is,  where  the  inhabitants  of  two  townships  which 
lie  contiguous  to  each  other  have  usually  inter- 
commoned  with  one  another ;  the  beasts  of  the  one 
stray  naturally  into  the  other's  fields  without  any 
molestation  from  either.*'  That  accords  with 
Goke's  statement  of  the  doctrine,  and,  so  far  as  I 
know,  with  every  authority  on  the  subject.  I  was 
pressed  very  much  with  a  judgment,  which  I 
conceive  is  not  very  well  reported,  of  Lord  Ghief 
Justice  Holt  in  the  case  of  BromfiM  v.  Kirber,  in 

II  Modern  Beports,  which  has  been  so  oftien  cited 
during  the  argument.  As  I  understand  it,  the 
Loi-d  Ghief  Justice  there  means  to  affirm  that 
doctrine.  He  says  you  cannot  go  into  a  third 
common.  At  all  events,  I  hold  that  to  be  the 
law,  and  it  is  so  stated,  as  far  as  I  am  aware, 
in  every  book  on  the  sabject,  although  there 
is  a  mistake  in  Gomyn's  Digest,  who  pats  iu 
the  words  ''or  more,"  which  seem  to  be  oopied 
into  some  of  the  text  books.  It  appears  to  me 
that  that  is  the  true  state  of  the  law.  There 
was  great  inconvenience  about  this  common  of 
vicinage,  and  I  conceive  that  there  is  no  reason 
whatever  for  extending  it.  Then  again,  there  is 
another  doctrine  of  common  of  vicinage.  No 
doubt  it  sprang  from  a  very  old  case  in  Dyer,  upon 
which  one  jud^e  said  one  thing  and  another  judge 
said  another ;  but  the  dictum  of  the  one  jadge 

.was  adopted,  and  the  dictum  of  the  other  judge 
was  repudiated  by  the  great  text  writers  since ; 
that  is,  that  if  you  have  three  vills,  each  of  which 
has  a  common  A.,  B.,  and  G.,  and  vill  B.  lies  be- 
tween A.  and  G.,  vill  B.  may  intercommon  either 
with  A.  or  G.,  but  that  A  cannot  intercommon 
with  G.  If  that  is  the  law,  as  I  apprehend  it  is, 
it  is  quite  clear  that  the  end  parish  in  this  case 
could  oy  no  means  intercommon  with  the  parish 
at  the  other  end.  That,  again,  is  a  fatal  objection 
to  its  being  a  common  pur  eatuie  ds  vietno^e.  But 
that  is  not  all.  In  common  pur  cause  de  vicinage, 
you  can  only  turn  out  on  your  own  common,  and 
stray  on  to  the  adjoining  common.  That  was  the 
reason  why  there  was  such  a  contest  about  the 
turning  out  outside  the  parish,  because,  when  the 
defendants  failed  as  regards  the  manor,  the^  set 
up,  contrary  to  their  answer,  that  it  was  an  inter- 
commoning  by  parishes,  and  when  they  came  to 
it,  of  course  they  were  anxious  to  show  that  there 
was  no  turning  out  outside  the  parish.  I  have 
already  said  that  I  think  there  was,  and  that  would 
be  a  fatal  objection  also  to  common  of  vicinage. 
There  is  another.  In  common  of  vicinage  there  is 
a  limitation  of  the  right  of  this  sort  ;  neither 
party  can  put  on  the  oommon — ^that  is,  on  the  two 
commons — more  beasts  than  his  own  common  will 
maintain,  so  that,  if  there  were  a  vill  with  a  large 
oommon,  and  a  vill  with  a  small  common,  the 
owner  of  land  in  the  vill  with  a  small  common 
could  not  put  on  the  entire  oommon  more  beasts 
than  the  small  common  could  maintain.  Now  in 
the  present  case  there  is  not  a  trace  of  any  such 
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limitation.    Some  of  the  parishes  had  very  large 
commons,  other  parishes  had  very  small  commons, 
•ooording  to  the  theory  of  the  defendants,  but 
there  is  not  a  trace,  or  a  suggestion,  or  an  idea,  of 
iny  snch    limitation.    On   the  contrary,  in  the 
ooorse   of  the    last    century    the    forest    court 
attempted  to  regulate  the  number  of  beasts  to  be 
pot  on  the  common,  and  it  appeared  at  that  time 
that  the  common  was  surcharged,  that  is,  that 
there  were  people  who  had  the  right  of  common, 
and  who  were  exercising  the  right  by  putting  on 
more  beasts  than  the  common  could  maintain. 
The  forest  courts  (and  I  use  this  only  for  the  pur- 
pose of  showing  that  such  an  idea  as  regulating 
the  common  in  the  way  that  common  of  vicinage 
required  did  not  enter  into  anybody's  head)  first 
of  all  gave  to  poor  people  their  full  rights,  and 
said  t£it  no  one  else  snould  put  on  more  than 
one  horse  or  two  cows  for  every  4L  rental.    I 
am  speaking  from  memory,  but  I  think  that  is  so. 
The  object  of  it  was  simply  to  regulate  the  right 
of  common,  and  it  was  regulated  equally  all  round 
without  the  slightest  regard  to  the  size  of  the 
Boppoeed  parish  commons.    I    think  when  you 
look  into  all  these  circnmstanoes  together,  not- 
withstanding that  some  of  those  documents  say 
that  it  was   common   of  vicinage,   it  is  a  case 
in  which  there  can  be  no  common  of  vicinage. 
If  common  there   be,  it  must    be   the  ordinary 
common  appurtenant  and   nothmg  else.    As   I 
said,  before,  that  is  the  point    upon  which  the 
greatest    amount    of  time    and    argument  was 
expended,  but  it  is  a  mere  attempt  to  set  up  an  en- 
tirely new  case  contrary  to  the  answei*s  and  to  the 
evidence,  as  for  as  the  defendants  are  concerned, 
that  it  was  manorial  common,  in  order  to  make 
oat  a  new  kind  of  common  of  vicinage.    Then  I 
come  to  another  point  of  very  great  importance. 
It  is  said,  not  only  was  the  turning 'out  limited, 
but  the  lords  inclosed  against  the  commoners,  and 
although  it  was  not  pretended  that  the  right  of 
indoeure  was  a  paramount  right,  it  was  said,  very 
fairly,  that  it  afforded  evidence  of  the  non-ezis- 
tenoe  of  this    right.      Now  there  certainly  was 
some  evidence  that  the  rights  had  been  forgotten, 
or  not  known,  for  when  Hainault  was  inclosed, 
although   a  very  singular  right  of  common  was 
claimed,    this    sort   of  ri^rht    was    not   claimed, 
that  is,  a  right  extending  over  the  whole  waste 
of  Hainault.     As  regards,  however,  the  actual 
indosures,  they  are  verv  carefuUv  summarised 
in  the  table,    which    I   have    had  furnished   to 
me.    Now  this  table  is   a   most  singular  one. 
It  shows  that  the  number  of  inclosures  before  the 
vear  1800  was  great,  that  is,  great  in  the  whole, 
bat  that  the  quantity  of  land  inclosed  on  each 
incloeure  was  exceedingly  small,  so  small  as  to  be 
Btterly  insignificant.      One  cannot  get  a  better 
idea  of  that  than  by  taking  the  first  in  the  list. 
This  is  the  manor  of  Eppmg  Bury.     The  rolls 
begin  in  1460.    The  total  number  of  inclosures 
before  1600  was  seventeen,  and  the  total  acrtage 
6a.  Ir. — ^that  is,  a  third  of  an  acre  each ;  between 
1600  and  1700,  that  is,  another  bundled  years, 
there     were     nine     inclosures,    amounting     to 
3a.  Or,  4p.,  again  about  the  third  of  an  acre ;  be- 
tween 1700  and  1800  there  were  twenty-eight  in- 
eloeures,  amounting  to  14a.  2r.  83p.,  being  about 
half  an  acre  each.    In  foct  they  are  all  equallv  re- 
markable.   1  will  now  take  Woodford.    In  Wood- 
ford the  rolla  began  in  1581.    There  are  two  in- 
doBoreii  between  1600  and  1700,  amounting  to 


Oa.  Ir.  20p.,  and  there  are  two  between  1700  and 
1800,  making  together  Oa.llr.  lip.  Then  between 
1800  and  1861  there  are  a  great  number  of  inclo- 
sures ;  they  are  put  down  as  156,  amounting 
altogether  to  86  acres.  Then  we  have  the  recent 
inclosures  since  the  21st  Aug.  1851— -being  within 
the  period  of  twenty  years  —  amounting  to 
195a.  Or.  31p.  As  to  the  manor  of  Loughton,  the 
rolls  begin  in  1570.  There  are  four  inclosures 
between  1600  and  1700,  containing  altogether  16 
perches.  There  are  twelve  inclosures  in  the  next 
century,  containing  altogether  la.  3r.  20p.  There 
are  fifty-five  inclosures  between  1850  and  1851, 
containing  13  acres,  and  then  we  get,  since  1851, 
130  inclosures,  containing  1227  acres.  In  fact, 
that  is  the  character  throughout.  All  the  ancient 
inclosures,  I  think  without  exception,  were  of  very 
small  extent ;  the  total  acreage  in  each  century 
was  very  small.  They  were  almost  always  grants 
by  copy  of  court  roll,  and  gjenerally  although  not 
quite  in  every  instance,  with  the  licence  of  the 
Forest  Court.  They  appear  to  have  been  small 
roadside  encroachments,  or  little  bits  of  waste 
taken  by  a  cottager  who  built  a  cottage  and  then 
asked  for  a  grant,  just  the  sort  of  thing  which 
nobody  would  care  to  interfere  with,  and  exactly 
the  sort  of  thing  which  would  probably  be  autho- 
rised by  the  statute  of  Merton  or  the  common 
law.  That  is  an  encroachment  which  woyld 
not  interfere  with  the  right  of  common  exer- 
cised by  the  remainder  of  th«»  commoners — ^in 
fact,  the  extent  is  so  small,  that  one  can  hardly 
imagine  these  things  being  quarrelled  with.  They 
do  not  appear  to  me  to  aflonl  any  evidence  what- 
ever agamst  the  right  now  claimed,  when  yoa 
consider  their  nature,  their  extent,  and  the  cir- 
cumstances under  which  they  were  made.  It  is 
not  pretended  that  any  such  evidence  can  be  ob* 
tained  from  the  inclosures  within  twenty  or  thirty 
years.  One  cannot  help  seeing  that  these  inclo- 
sures began  after  the  decision  of  the  case,  which 
has  been  so  often  referred  to  of  Boulcott  v.  Wim" 
miU,  under  the  notion  that  if  you  bought  up  the 
rights  of  the  Crown  in  the  land  so  disafforested^ 
there  was  an  end  to  whatever  right  of  common 
there  had  previously  existed,  and  consequently 
the  lord  in  right  of  his  soil,  with  the  oonsenc  of 
his  copyholders,  who  had  other  rights  of  common 
besides  their  right  of  pasturage,  might  inclose  at 
his  wiU  and  pleasure,  and  that  I  think  has  be^n 
the  origin  of  the  inclosures  which  have  ^iven  rise 
to  this  suit.  I  believe  I  have  now  noticed  every 
material  defence.  If  my  opinion  is  required  to  be 
known  elsewhere  upon  any  detail  of  the  case  it- 
will  not  be  difficult  to  discover  it  from  what  I  have 
said  during  the  argument,  and  for  that  reason  I 
do  not  think  it  necessary  further  to  prolong  my 
judgment  than  to  consider  the  very  important 
question  of  costs.  Now  the  rule  which  I  have 
always  followed,  and  which  I  consider  the  right 
rule  in  cases  of  adverse  litigation,  is  that  the  cost 
of  the  litigation  should  be  borne  by  the  unsuc- 
cessful party.  I  have  always  been  of  opinion  that 
that  is  the  rule  which  sound  justice  requires,  and 
that  in  order  to  exempt  any  person  from  the  pay- 
ment of  costs,  being  an  unsuccessful  party  in  a 
litigation,  a  special  case  must  be  made  for  such 
exemption.  In  the  present  case,  so  far  from  find- 
ing any  such  special  ground,  I  must  say  thac  I 
find  additional  gprounds  for  making  the  defendant's 
»ay  the  costs.  There  are,  first  of  all,  those 
'endants  who   have  actually  made    large   in- 


270 


MAGISTRATES^  CASES. 


Rolls.] 


The  Commissioners  of  Sewers  of  the  Gitt  of  London  v,  Glasse. 


[Bolls. 


closures.  If  I  am  right  in  the  view  I  have 
taken  of  the  law,  they  have  taken  other  per- 
sons' property  without  their  consent,  and  have 
appropriated  it  to  their  own  use.  They  will  re- 
tain, under  the  exceptions  proposed  in  the  decree 
of  land  covered  with  buildings,  and  of  land  inclosed 
more  than  twenty  years  ago,  considerable  portions 
of  that  property  which  they  have  illegally  acquired. 
It  does  not  appear  to  me  that  litigants  in  that  posi- 
tion are  entitled  to  any  special  consideration  as  to 
costs.  But  I  go  further.  As  regards  the  bulk  of  the 
defendants,  they  have  been  parties  to  a  litigation  in 
which  they  have  endeavoured  to  support  their  title 
by  a  vast  oulk  of  false  evidence.  Of  course,  if  they 
had  succeeded,  I  should  not  have  allowed  Ihem 
the  costs  of  that  evidence.  But  considering  that 
that  evidence  must,  I  think,  be  wholly  discr^ited, 
and  that  it  was  put  in  after  they  had  seen  the 
plaintiff's  evidence,  which  ought  to  have  made 
them  exercise  great  care  and  caution.  I  cannot 
make  them  otherwise  than  responsible  for  the  acts 
of  their  agents  who  got  up  that  evidence  without 
sufficient  care,  and  who,  I  think,  could  have 
avoided  raising  the  issue  on  which  they  fail  if  they 
had  exercised  more  diligence  and  more  discrimina- 
tion. That  is  an  additional  reason  for  making  all 
the  parties  who  used  that  evidence  pay  the  costs. 
Then  as  regards  some  of  the  others  who  really  did 
neither  the  one  nor  the  other,  there  are  one  or  two 
who  have  not  inclosed,  and  there  are  one  or  two 
who  were  not  parties  to  this  evidence.  I  am  still 
unable  to  say  that  persons  who  claim  adversely 
rights  of  this  kind  in  a  court  of  justice,  and  fail  in 
their  contention,  should  not  indemnify  their  anta- 
gonists against  the  costs  of  that  contention. 
Though  the  same  circumstances  of  aggravation 
may  not  exist  in  their  case,  I  cannot  nnd  any 
ground  for  exempting  them  from  the  usual  penalty 
that  attends  unsuccessful  litigants,  and  although 
I  made  a  suggestion  that,  considering  the  great 
wealth  and  position  of  the  actual  plaintiffs — that 
is,  the  Corporation  of  London,  although  they  sue 
as  Commissioners  of  Sewers— they  might,  if  they 
thought  fit,  waive  those  costs,  as  against  these 
defendants ;  yet  the  Corporation  of  London  having 
considered  that  suggestion,  and  not  choosing  to 
waive  them,  I  am  bound  to  give  them  what  I  con- 
sider their  strict  rights,  that  is,  the  costs  of  the 
suit  against  all  the  defendants,  except,  of  course, 
the  Attorney- General  and  the  defendant  Hum- 
phreys, whom  I  have  already  stated  should  not 
pay  the  costs. 

Nov,  24. — The  minutes  of  the  decree  were  finally 
settled  as  follows : — 

Defendant,  Thomas  Humphreys,  having  dis- 
claimed at  the  bar,  dismiss  bill  against  defendant 
Thomas  Humphreys  with  costs  to  be  paid  by 
plaintiffs. 

Declare  that  the  plaintifls  and  the  other  owners 
and  occupiers  of  lands  and  tenements  lying 
within  that  part  of  the  forest  of  Essex,  in  the 
county  of  Essex,  now  known  by  the  name  of 
Epping  Forest,  other  than  the  waste  lands  of  the 
said  Epping  Foresc,  are  entitled  in  right  of,  and 
as  appurtenant  to,  their  several  lands  and  tenements 
within  the  said  Epping  Forest,  to  a  right  of  com- 
mon of  pasture  upon  all  the  waste  lands  of  the 
said  Epping  Forest,  for  all  maner  of  cattle,  that  is 
to  say,  neac  beasts  and  horses  commonable  within 
the  forest,  levant,  and  couchant  upon  their  respec- 
tive lauds  within  the  said  Epping  Forest,  according 
to  the  assize  and  customs  of  the  said  Epping  Forest. 


And  let  the  plaintiffs  be  quieted  in  the  posses- 
sion and  enjoyment  of  their  said  rights. 

And  the  plaintiffs  (having  regara  to  the  provi- 
sions of  the  Epping  Forest  Act  1871,  the  Epping 
Forest  Amendment  Act  1872,  and  the  Epping 
Forest  Act  1873)  by  their  counsel  not  asking  for 
any  injunction  as  regards  lands  which  on  the  14th 
Aug.  1871  were  actually  covered  with  buildings,  or 
actually  enclosed  and  used  as  the  gardens  belonging 
to,  or  curtilages  of  buildings,  or  as  regards  lands 
which  were  actually  enclosed  on  or  before  14th 
Aug.  1851,  declare  that  the  plaintiffs  are  entitled 
to  an  injunction  to  restrain  the  defendants  respec- 
tively, other  than  the  Attorney- General  and  the 
defendant,  Thomas  Humphreys,  and  their  respec- 
tive servants  and  agents,  from  permitting  or  suf- 
fering to  be  or  to  remain  enclosed  or  built  upon, 
any  of  the  waste  lands  of  the  said  Epping  Forest 
other  than  and  except  (a)  lands  which  on  14th  Aug. 
1871  were  actually  covered  with  buildings  or  actu- 
ally enclosed  and  used  as  the  gardens  belonging 
to  or  curtilages  of  buildings  ;  or  (&)  lands  actually 
enclosed  on  or  before  the  14th  Aug.  1851.  Enquiry 
what  waste  lands  of  the  said  Epping  Forest  in 
the  possession  of  or  belonging  to  the  defendants 
respectively,  other  than  the  Attorney-General  and 
the  defendant,  Thomas  Humphreys,  for  any  and 
what  estate  or  interest  are  inclosed  or  built  upon 
other  than  and  except  as  aforesaid. 

Liberty  to  apply  for  an  injunction  or  injunc- 
tions in  pursuance  of  the  declaration  of  right 
hereinbefore  mentioned. 

Perpetual  injunction  to  restrain  the  defendants 
respectively,  other  than  the  Attorney- General  and 
the  defendant,  Thomas  Humphreys,  and  their  re- 
spective servants,  agents,  and  workmen  (1)  from 
building  upon  any  part  of  the  waste  lands  of  tbe 
said  Epping  Forest  which  have  been  enclosed  since 
the  14th  Aug.  1851,  except  such  parts  thereof  as 
were  on  the  14th  Aug.  1871,  actually  covered  with 
buildings  or  actually  enclosed  and  used  as  tbe 
gardens  belonging  to  or  the  curtilages  of  build- 
ings, and  from  carrying  away  or  destroying  the 
loam  or  soil  of  any  part  of  such  waste  land 
except  as  aforesaid,  and  from  destroying  or  injur- 
ing the  pasture,  turf,  or  herbage,  being  or  grow- 
ing thereon,  so  as  in  any  manner  to  prevent, 
disturb,  or  interfere  with,  the  exercise  by  tbe 
plaintiffs,  or  the  other  persons  entitled  as  afore- 
said, or  any  of  them,  of  their  said  rights,  herein- 
before declared  over  the  said  lands  when  the  same 
shall  become  uninclosed.  (2)  From  inclosing  or 
building  upon  any  part  of  the  waste  lands  of  the 
said  Epping  Forest  now  uninclosed,  or  which  shall 
for  the  time  being  be  uninclosed,  and  from  carry- 
ing away  or  otherwise  destroying  the  loam  or  soil 
of  the  said  waste  lands  now  uninclosed,  or  which 
shall  for  the  time  being  be  uninclosed,  or  the 
pasture,  turf,  or  herbage,  being  or  growing 
thereon,  so  as  in  any  manner  to  prevent,  disturb, 
or  interfere  with  the  exercise  by  the  plaintiffs,  or 
the  other  persons  entitled  as  aforesaid,  or  any  of 
them,  of  their  said  right  hereinbefore  declarecC  ^^ 
and  over  the  waste  lands  of  the  said  Epping 
Forest  now  uninclosed  or  which  shall  for  the  time 
being  be  uninclosed.  (3)  From  otherwise  pre- 
venting, disturbing,  or  interfering  with,  the 
exercise  by  the  plaintiffs  or  the  other  persona 
entitled  as  aforesaid,  or  any  of  them,  of  their  said 
ri^ht  in  and  over  the  said  waste  lanols  of  the 
said  Epping  Forest  now  uninclosed  or  which  shall 
for  the  time  being  be  uninclosed. 
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Adjowm further  eons^ideration.  Defendants,  except 
ike  Atiomey-GeneraZ  a/nd  Thomas  Humphreys, 
to  pay  cosle  of  suit.     General  liberty  to  apply. 

Solicitors  for  plaintiffs:  Home  and  Hunter, 
agents  to  the  City  Solicitor, 

Solicitors  for  defendants  :  Collyer  -  Bristow, 
Withers  and  Russell;  CuUvngton  and  Slaughter; 
Markby,  Wilde  and  Burra  ;  Beachcroft  and  Thomp- 
ton;  H.H,  Walford  ;  Budd  and  Sons  ;  Sewell  and 
Edwards:  Druce,  Sons  and  Jackson;  Tamplin, 
TayUr  and  Joseph ;  Bothamleys  and  Freem^an ; 
Lee,  Bolton  and  Lee;  Kingsford  and  Barman; 
HoUingsworth,  Tyerman  and  Son ;  Solicitor  to  the 
hoard  of  Works, 


COUBT  OF  COIEIEOV  PLEAS. 

B«ported  by  Ethsaxhgtom  Smith  and  J.  M.  Lslt  E«qs.a 

Barristers-at-Law. 


Nov,  12  and  16, 1874. 
Daunbt  V,  Chatterton. 

Drury  Lane  Theatre — Bights  of  renter  to  free  ad- 
mission— "  Usual  audience  part "  of  theatre — 
Whether  stalls  are — 1  Geo,  4,  c.  Ix,  s,  3-— Abandon- 
ment of  statutory  right. 

The  rights  of  a  rentei'  of  Drury  Lane  Theatre  to 
admission  thereto  are  co-extensive  with  tlie  rights 
of  the  public,  plus  the  right  to  free  admission  and 
mirius  the  right  to  engage  places  beforehand. 

By  1  Geo.  4,  c.  Ix.,  s.  3,  the  "  new  renters  "  of  Drury 
Lane  Theatre^  or  their  assigns,  are  entitled  until 
the  yenr  1895  "  to  the  free  liberty  and  privileges  of 
admission  into  the  usual  audience  part  of  the 
tlieatre  *'  between  the  tims  of  the  opening  of  the 
doors  and  tlie  termination  of  the  performance, 
subject  to  such  regulations  as  the  sub-committee 
of  proprietors  shall  make  for  the  government  and 
manageinent  of  the  theatre,  "provided  that  such 
regulations  do  not  affect^  or  abridge  the  rights  of 
such  new  renters  or  their  assigns," 

Since  the  passing  of  1  Geo,  4,  c.  Ix.,  a  certain  part 
of  the  then  audience  part  of  the  theaire  wa>s  railed 
off  from  the  rest  and  converted  ifito  "  Orchestra 
Stalls"  distinctly  numbered, fitted  up  at  extra 
cost,  and  having  a  separate  entrance.  The  right 
of  the  new  renter's  to  free  admission  to  such  stalls 
had  been  from  time  to  tims  disputed,  but  none  of 
them  or  of  their  assigns  had  ever  brought  an 
action  to  try  such  right. 

The  plaintiff,  being  the  assignee  of  a  new  renter's 
share,  had  entered  and  occupied  a  seat  in  the 
dress  circle,  which  he  afterwards  desired  to  change 
for  a  seat  in  the  stalls.  He  conformed  to  all  the 
regulations  of  the  theatre  respecting  such  change 
of  seal,  except  that  he  refused  to  pay  the  fee  of  2s, 
a«  a  consideration  for  the  change,  which  fee  xoas 
the  customary  consideration  paid  by  the  public 
for  sneh  change.  Persisting  in  his  alleged  right 
to  pass  free  into  the  stalls,  he  was  ejected  from 
the  theatre  {without  any  excess  of  force)  by  the 
servants  of  the  defendant,  being  the  lessee  of 
the  thealre,  whom  he  consequently  sued  in  ires- 

udd,  upon  a  special  case  stated  by  an  arbitrator, 
that  the  plaintiff  was  entitled  to  judgment,  inas- 
much as  his  right  to  free  admission  to  a  seat 
neither  pre-engaged  nor  occwpied  in  the  usual 
audience  part  of  the  theatre  haa  been  wrongly  dis- 
puted. 

Bvil  held  also,  thai  a  renter  is  not  entitled  to 
pre-engage  any  of  tlie  seats  in  the  theatre,  nor  to  1 


occupy  a  pre-engaged  seat,  nor  a  seat  in  a  private 
box,  and  thai  a  private  box  tnay  not  be  claimed  by 
a  combination  of  renters, 
Pei'  Lord  Coleridge,  C,J.,  a/nd  Brett,  J,  —  It  is 
competent  for  the  lessee  for  tlhe  time  being  of  the 
theatre  at  any  time  to  convert  the  whole  thealre 
into  stalls  or  other  seals  capable  of  pre-engage- 
ment  by  the  ptibli^,  without  being  liable  to  the 
renters  for  thus  neutralising  their  right  to  free 
admission. 

Special  Case. 

1.  This  action  is  brought  by  the  plantiff  to  try 
his  right  as  a  new  renter  of  Drury  Lane  Theatre 
to  admission  to  the  stalls  of  the  theatre  as  being 
pnrt  of  the  usual  audience  part  of  the  theatre 
within  the  meaning  of  1  Geo.  4,  c.  Ix.  s.  3. 

2.  The  plaintiff  is  a  barrister  and  is  one  of  the 
new  renters  of  Drury  Lane  Theatre.  The  de- 
fendant is  the  lessee  and  manager  of  Drury  Lane 
Theatre. 

3.  [Pleadings  made  part  of  case.] 

4.  The  present  Drury  Lane  Theatre  was  built 
by  subscription  under  the  provisions  of  three 
Acts  of  Parliament,  viz. : 

60  Geo.  3,  c.  cozix.,  whioh  came  into  foroe  on  the  2l8t 
June,  1810. 

52  Geo.  3,  o.  zix.,  which  came  into  foroe  on  the  20th 
March,  1812. 

1  Geo.  4,  0.  Ix.,  which  oame  into  force  on  the  8th  July, 
1820. 

These  Acts  form  part  of  this  case,  and  are  here- 
after for  brevity  reierred  to  as  the  first,  second, 
and  third  Acts  respectively. 

5.  As  appears  by  the  preamble  of  the  first  Act 
the  Theatre  Bbyal,  in  Drury  Lane,  was  taken 
down  in  the  year  1793,  and  money  was  raised  by 
subscription  for  erecting  a  new  theatre  which  was 
opened  in  an  unfinished  state  in  the  year  1794, 
and,  pending  a  settlement  of  the  debt  and  incum- 
brances attaching  to  it,  was  burnt  down  in  1809. 

6.  By  the  first  Act  certain  persons,  their  suc- 
cessors, and  assigns,  were  united  into  a  company 
for  the  purpose  of  erecting  a  new  theatre,  and  were 
incorporated  by  the  name  and  style  of  "The 
Theatre  Boyal  Drury  Lane  Company  of  Pro- 
prietors." 

7.  The  first  Act  further  authorised  the  said 
Oompauy  to  treat  with  the  persons  interested  iu 
the  theatre  for  the  purchase  of  their  interests,  but 
comprised  in  sect.  2  a  provision  that  if  the  Com- 
pany should  not  agree  with  all  the  persons  so  in- 
terested within  the  space  of  two  years,  the  Act 
should  become  null  and  void. 

8.  By  the  second  Act  so  much  of  the  first  Act 
as  directed  that  it  should  become  void  in  case  of 
such  non-agreement  was  repealed,  ami  further 
provisions  were  made  respecting  the  proposed  new 
theatre  and  its  management. 

9.  Sects.  6  to  12  inclusive  of  the  second  Act 
authorised  the  Company  to  make  terms  with  the 
persons  called  "  new  renters."  Those  persons 
had  at  some  time  had  claims  upon  the  then  Drury 
Lane  Theatre  and  its  site,  and  it  appears  by  sect. 
10  of  the  second  Act  that  they  were  entitled  un- 
der an  indenture  daced  June  14th,  1793,  to  a  rent- 
charge  of  2s,  6d,  for  every  night  of  a  public  per- 
formance at  the  theatre.  This  deed  cannot  now 
be  found,  but  from  what  purports  to  be  a  copy  of 
it  (without  the  schedule),  proauced  by  the  secretary 
to  the  company,  and  also  by  a  recital  in  what  pur* 
ports  to  be  a  copy  (but  with  manv  blanks)  of  a 
deed  called  the  New  Benters'  deed  produced  by 
the  solicitor  of  the  company,  it  appears  that  in 
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addition  to  the  rent-charge  of  2e,  6d.,  the  new 
renters  were  entitled  to  free  admission  on  nights 
of  performance.  But  the  first- mentioned  copy  re- 
fers  to  a  schedale  as  containing  the  privileges  of 
the  renters,  and  among  them  the  right  and  privi- 
lege of  free  admission  "as  there  set  forth, 'and 
there  is  no  copy  of  the  schedule,  and  there  is  in 
neither  copy  any  description  of  the  extent  or 
limits  of  the  privilege  of  free  renters. 

[Extract  from  copy  deed  of  1819  made  part  of 
case  (a).] 

By  sects.  6  and  10  of  the  second  Act,  the  rights 
under  the  said  deed  of  1793  of  such  of  the  new 
renters  as  were  willing  to  accept  a  compensation 
were  commuted  for  an  annuity  or  rent-charge  of 
Is.  Sd.  for  each  night  of  performance  at  the  theatre 
and  free  admission  thereto. 

10.  By  sect.  48  of  the  second  Act  the  committee 
of  the  company  were  authorised  to  make  bye  laws 
for  the  management  of  the  theatre  not  inconsistent 
with  the  first  and  second  Acts. 

11.  By  sect.  1  of  the  third  Act  the  commutation 
of  the  rights  of  the  new  renters  was  made  com- 
pulsory on  them. 

12.  Sect.  3  of  the  third  Act  is  in  the  following 
terms : — 

Each  of  the  said  Beveral  new  renierB,  his  exeoatora, 
administrstors,  or  aBsiffns,  or  hia  nominee  or  person  to 
be  annnally  nominated  by  eaoh  and  every  of  »acli  new 
renters,  or  by  his  execntors,  &c.,  shall  from  time  to  time, 
and  at  all  times  dnrinff  the  said  term  of  seventy-five 
years,  and  one  quarter  ot  a  year,  have  and  be  entitled  to 
the  free  liberty  and  privilege  of  admission  into  the 
usnal  audience  part  of  the  said  theatre.  .  .  .  before  the 
curtain,  except  in  such  private  boxes  as  aforesaid  Iheing 
fourteen  in  number] ^  on  every  day  and  night  on  which 
any  theatrical  or  other  performance  shall  be  publicly 
exhibited  between  the  time  at  which  the  doors  of  the 
said  theatre  shaJl  be  opened  for  admittance  of  the  public 
and  the  termination  of  such  performance,  in  as  full  and 
effectual  a  manner  as  the  same  hath  been  and  is  now 
enjoyed  by  the  said  new  renters  and  their  assigns  :  Pro- 
vided nevertheless,  that  every  person  using  free  admis- 
sion into  the  said  theatre  in  pursuance  of  this  Act,  or 
of  the  said  last  in  part  rem  ted  act  [the  second  Acf], 
or  of  any  agreement  or  grant  heretofore  made,  given, 
or  granted,  shall  be  subject  and  liable  to  such  regu- 
lations and  conditions  as  the  sub-committee  of  the 
said  company  of  proprietors  shall  from  time  to  time 
deem  necessary  or  make  for  the  ffovemment  and  manage- 
ment of  the  said  theatre,  ana  for  the  preventing  of 
frauds  relative  to  admission  thereto,  so  that  such  regu- 
lations do  not  affect  or  abridge  the  rights  of  the  said  new 
renters  or  their  assigns  as  now  used  and  enjoyed,  and 
that  all  such  regulations  shall  be  good  and  valid,  any- 
thing to  the  con&ary  notwithstanding  :  Provided  always, 
that  no  more  than  one  person,  in  respect  of  the  privileges 
of  free  admission  so  as  aforesaid  secured  or  granted  by 
the  said  lastrecited  Act  [the  second  A  't],  or  this  Act, 
shall  in  right  of  any  executorship,  administration,  alien- 
ation, or  otherwise,  be  entitled  to  exercise  or  enjoy  during 
such  acting  seaaon  the  said  liberties  or  privileges  of  free 
admission  into  the  said  theatre. 

Sect.  4  of  the  third  Act  is  in  the  following 
terms  : — 

From  and  after  the  paasing  of  this  Act,  or  so  soon  as 
conveniently  may  be,  certificates  under  the  common  seal 
of  the  raid  company  of  proprietors  shall  be  given  or 
issued  to  eaoh  of  the  said  new  renters  who  shall  be  so 
entitled  to  such  admission  as  aforesaid  for  enabling  him 
to  obtain  or  receive  payment  of  the  said  nightly  rent  or 
sum  respectively  from  the  trustees  for  the  time  being 
when  the  same  shiUl  become  payable  as  aforesaid,  and  to 
use  and  exercise  such  privileges  as  aforesaid. 

(a)  By  this  deed  the  Drnry  Lane  Theatre  Company 
granted  to  certain  parties  or  their  assigns  '*  full  and  free 
license,  liberty,  and  privilege  of  admission  or  entrance 
into  the  audience  part  of  the  theatre.'* 


13.  No  evidence  has  been  obtained  as  to  the 
manner  in  which  the  privilege  of  admission  had 
been  or  was  at  the  time  of  the  passing  of  the 
third  Act  enjoyed  by  the  new  renters  or  their 
assigns. 

l£  Drury  Lane  Theatre  as  finished  and  opened 
under  the  provisions  of  the  said  three  Acts  con- 
tained private  boxes,  pit,  two  tiers  of  boxes,  and 
two  galleries.  The  lower  tier  of  boxes  is  now 
ordinarily  called  the  dress  circle,  and  the  upper 
tier  of  boxes  is  now  ordinarily  called  the  first 
circle. 

15.  In  September  1843,  many  years  after  the 
opening  of  the  present  theatre,  Mr.  Alfred  Bann, 
who  was  then  the  lessee  of  the  theatre,  separated 
the  two  rows  of  seats  in  the  pit  nearest  to  (he 
orchestia  from  the  remaining  portion  of  the  pit 
and  converted  them  into  two  rows  of  stalls.  The 
said  stalls  are  approached  by  a  different  access 
from  the  pit,  they  were  fitted  with  more  expensive 
and  commodious  seats  than  the  pit,  and  each  stall 
bad  a  number,  whereas  the  seats  in  the  pit  were 
not  numbered.  These  distinctions  between  stalls 
and  pit  have  been  observed  ever  since. 

16.  For  the  first  two  years  after  their  creation 
the  stalls  were  let  to  porpons  who  took  them  for 
the  season.  A  few  of  them  which  were  not  taken 
for  the  season  were  let  by  the  night  at  the  rate  of 
half-a-guinea  a  night  to  the  holders  of  other  stalls 
for  their  friends,  but  they  were  not  let  by  the 
night  to  the  general  public.  The  stall-holders  at 
this  time  were  Allowed  to  have  keys  which  ad- 
mitted them  behind  the  scenes.  Ladies  never 
sat  in  stalls  at  this  time.  Evening  dress  was 
worn  both  in  the  dress  circle  and  in  the  stalls. 

16a.  Up  to  October  1843,  the  instructions  of 
the  lessees  to  their  box-keepers  had  been  to  place 
renters  who  desired  to  sit  in  the  dress  circle  in 
one  of  the  three  back  rows  of  that  circle,  and  not 
in  either  of  the  two  front  rows,  and  these  in- 
structions were  carried  out.  In  that  month  the 
lessee  found  that  the  renters  were  becoming  dis- 
contented. Some  of  them  asked  to  be  allowed  to 
sit  in  the  stalls  on  payment  of  the  difierence  in 
price,  but  this  was  refused.  The  lessee,  therefore, 
to  pacify  the  renters,  gaye  instructions  that  they 
should  be  allowed  to  sit  in  any  row  of  the  dress 
circle,  and  from  that  time  they  did  so. 

16b.  Mr.  Oliphant,  who  was  associated  in  the 
management  or  the  theatre  from  1843  to  184<), 
states  that  Burgess,  who  had  charge  of  the  regis- 
tration  book  in  which  renters  and  their  nominees 
signed  their  names  in  the  manner  mentioned  here- 
inafter in  the  24th  paragraph,  and  who  was  not  a 
servant  of  the  lessee,  used  to  tell  the  renters  and 
nominees  on  taking  their  signature,  that  they 
were  not  entitled  to  sit  in  either  of  the  first  two 
rows  in  the  dress  circle,  and  afler  the  creation  of 
the  stalls,  he  used  to  tell  them  they  were  not 
entitled  to  sit  in  the  stalls.  He  did  this  at  the 
request  of  Mr.  Bunn,  the  lessee,  and  of  Mr. 
Parsons  who  used  to  let  the  seats  to  prevent 
disputes. 

17.  After  two  years  the  stalls  which  were  not 
taken  for  the  season  were  let  to  the  general 
public  by  the  night,  and  some  few  years  later  the 
number  of  stalls  was  increased  by  a  portion  of 
the  then  existing  pit  next  behind  the  then  exist- 
ing  two  rows  of  stalls  being  added  to  the  stalls. 
There  now  are,  and  have  been  for  upwards  of 
twenty  years,  five  rows  of  stalls  containing  120 
stalls.      Besides    these   about    thirty    oocaaionai 
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stalls  can  be  found  by  placing  chairs  at  the  ends 
of  the  rows.  All  of  the  stalls  are  situated  on  the 
site  of  what  was  previously  to  the  year  1843  a 
portion  of  the  pit. 

18.  The  defendant  on  his  own  benefit  night, 
which  is  the  last  night  of  the  season,  has  been  in 
the  habit  of  adding  an  additional  row  to  the  stalls 
(token  from  the  pit)  for  this  night  only. 

19.  A  distinction  has  prevailed  between  the 
mode  of  letting  seats  in  the  dress  circle  and  stalls. 
The  seats  in  the  dress  circle  with  the  exception 
of  those  in  the  back  row  are  numbered,  and  up 
to  the  closing  of  the  box  office  in  the  afternoon  of 
the  day  of  performance,  any  person  can  book  a 
place  in  the  dress  circle,  in  which  case  he  receives 
a  voucher  containing  the  number  of  the  seat 
which  he  has  taken,  and  that  seat  is  retained  for 
him  up  to  the  end  of  the  first  act  of  the  first 
piece.  After  the  theatre  is  opened  for  the  per- 
formance in  the  evening,  a  person  paying  at  the 
doors  who  wishes  for  a  seat  in  the  dress  circle, 
does  not  receive  a  voucher  entitling  him  to  any 
particular  seat,  but  he  receives  a  pass  for  the 
dress  circle  which  entitles  him  to  sit  in  any  seat 
in  that  circle  wh^sh  may  happen  to  be  unlet,  or 
after  the  first  act  unoccupied.  If  he  dislikes  it, 
he  may  chauge  to  any  other  seat  which  may  be 
unlet  or  after  the  first  act  unoccupied.  With 
respect  to  the  stalls  a  person  who  takes  a  stall, 
whether  before  or  after  the  opening  of  the  theatre 
for  the  performauce,  always  receives  a  voacher 
for  a  numbered  seat.  That  seat  is  retained  for 
him  the  whole  evening,  whether  he  comes  to 
occupy  it  or  not,  and  he  is  not  entitled  to  sit  in 
any  other  seat  even  though  it  is  unlet  or  un- 
occupied. Benters  have  never  been  allowed  to 
book  places  before  the  opening  of  the  theatre  for 
the  performance  in  any  part  of  the  theatre  with- 
out payment. 

20.  In  the  first  circle  the  seats  have  been  let  in 
the  same  manner  as  in  the  dress  circle.  In  the 
pit  and  galleries  none  of  the  seats  are  numbered, 
nor  can  specific  seats  be  taken.  The  private 
boxes  are  let  separately  and  specifically  for  the 
night ,  and  are  retained  all  night  for  the  persons 
who  haTe  taken  them.  Seats  cannot  be  taken  in  a 
private  box,  but  the  whole  box  must  be  taken. 

21.  The  prices  of  seats  in  the  theatre  have  for 
many  years  been  as  follows :  stalls,  78. ;  dress 
circle,  5s. ;  first  circle,  U. ;  balcony,  Se. ;  pit,  2s, ; 
gallery.  Is. 

22.  The  right  of  the  new  "  renters  *'  to  sit  in  the 
stalls  without  payment  has  been  a  matter  of  con- 
tention. It  has  always  been  disputed  by  the 
lesseeti  or  managers,  and  they  have  occasionally 
ejected  new  *'  renters  *'  from  stalls  which  they  had 
taken  possession  of.  From  time  to  time,  but  not 
dlen,  some  new  "  renter  "  has  claimed  the  right  to 
6 1  in  the  stalls,  and  threatened  legal  proceedings 
ti )  enforce  his  alleged  right.  On  one  occasion,  pro- 
c^dings  were  actually  commenced  by  a  new 
^  renter,"  but  they  were  abandoned.  No  legal  de- 
c  sion  has  ever  been  obtained  upon  the  claim.  The 
h  Bsee  and  managers  have  freauently  given  stalls 
t » new  '*  renters  when  asked  for  them  as  a  favour, 
t  longh  they  have  refused  them  as  a  right. 

23.  As  a  general  rule,  the  new  "  renters  "  have 
f  Bqnented  the  dress  circle,  though  sometimes 
I  oing  to  the  pit  and  first  circle  and  galleries. 

24.  According  to  the  practice  which  has  pre- 
y  ailed  as  long  as  can  be  remembered,  a  person  who 
is  a  new  ''renter,"    or  a  purchaser   of  a   new 
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"  renter's  "  nomination  for  the  year,  writes  his 
name  once  for  all  in  a  signature  book  called  the 
*'  Registration  Book,"  when  he  wishes  to  obtain 
admission  to  the  theatre  he  writes  his  name  in 
what  is  called  **  the  Benters'  Book,"  which  is  kept 
during  the  performance  at  the  free  list  box  in  the 
vestibule  of  the  theatre  by  a  person  who  is  ap- 
pointed by  the  committee  of  "  renters,"  and  who 
is  called  the  free  list  clerk,  because  he  has  charge 
of  the  free  list  book  as  well  as  of  the  "  renters' " 
book ;  he  has  also  the  registration  book,  for  the 
purpose  of  comparing  the  signatures.  The  new 
"  renter,"  or  nominee,  on  signing  his  name  on  the 
"  renters' "  book,  receives  a  card  marked  "  renter," 
which  is  a  voucher  to  the  servants  of  the  lepsee  or 
manager  that  the  bearer  is  a  new  "  renter."  No 
regulations  in  writing  are  proved  ever  to  have  been 
made  by  the  committee  or  sub-committee  of  pro- 
prietors respecting  the  admission  of  new  "  renters," 
that  the  practice  stated  in  this  paragraph  has  pre- 
vailed with  their  sanction.  The  Registration 
Book  and  the  "renters'"  book  are,  and  have 
always  been  returned  to  the  secretary  of  the  sub- 
committee of  proprietors  at  the  termination  of  the 
performance,  and  are  retained  by  him  until  he 
hands  them  to  the  free  list  clerk  on  the  next  night 
of  performance.  Save  as  mentioned  in  this  para- 
graph, there  is  no  evidence  of  any  regulation 
respecting  the  admission  of  new  "renters"  ever 
having  existed. 

25.  In  each  of  the  years  1868,  1871.  1872,  and 
1873  the  defendant  sublet  Drury  Lane  Theatre  for 
a  few  months  to  Mr.  Mapleson,  who   produced 
Italian  Operas  there.      Mr.   Mapleson    on  each 
occasion  made  important  alterations  in  the  audi- 
ence part  of  the  theatre.     He  turned  the  whole  of 
the  pit  into  stalls,  and  the  whole  of  the  dress 
circle  into  private  boxes,  and  increased  very  con- 
siderably the  prices  of  admission,  the  price  of  a 
stall  being  one  guinea  for  a  night.    The  number  of 
stalls  under  this  arrangement  is,  exclusive  of  chairs, 
two  hundred  and  seventy  seven.     On  each  occa- 
sion before  opening  the  theatre,  Mr.  Mapleson 
called  a  meeting  of  the  new  "  renters,"  and  tola  those 
who  attended  that  he  would  reserve  for  them 
during  that  particular  operatic  season  the  first  row 
of  the  stalls  and  thirty-six  seats  in  the  first  circle, 
or  as  it  is  called  during  this  operatic  season  the 
"dress  circle."      This  proposition  was  on   each 
occasion  accepted  as  satisfactory  by  the  majority 
of  the  "  renters"  present  at  the  meeting,  but  it  does 
not  appear  that  they  had  much   choice  in   the 
matter,  or  that  Mr.  Mapleson  would  have  niodified 
his  proposition  if  th<^  had  been  dissatisfied.     The 
alterations  made  by  Mr.  Mapleson  were  only  tem- 
porary, and  did  not  continue  after  the  end  of  his 
operatic  season,  it  being  part  of  his  contract  with 
the  defendant  that  he  should  leave  the  house  as  he 
found  it.     The  defendant  was  no  party  to  the 
alterations  made  by  Mr.  Mapleson.    The  defend- 
ant had  nothing  to  do  with  Mr.  Mapleson's  arrange- 
ments or  management. 

26.  The  plaintiff  on  the  27th  March  1863,  pur- 
chased a  new  "  renter's"  share,  numbered  209,  and 
formerly  held  by  one  George  Hartwell.  The 
transfer  to  him  was  registered  at  the  office  of  the 
theatre  on  the  2nd  April  1873.  A  copy  of  the 
"  renter's"  certificate  under  the  seal  of  the  company 
of  proprietors,  formerly  granted  to  George  Hart- 
well,  and  assigned  to  the  plaintiff  is  annexed  to 
and  forms  part  of  this  case. 

27.  The  night  of  27th  March  1873,  was  a  night 
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on  which  theatrical  performances  were  publicly  ex- 
hibited at  the  theatre.  The  plaintiff  went  to  the 
theatre,  signed  his  name  in  the  '*  renter's  "  book 
at  the  free  list  box  in  the  usual  manner,  and 
received  from  the  free  list  clerk  a  card  bearing  the 
word  "renter."  He  proceeded  up  the  staircase 
leading  from  the  rotunda  or  hall  to  the  dress 
circle.  Half  way  up  the  staircase  was  the  box  of 
the  check-taker  for  the  dress  circle.  The  plaintiff 
gave  the  card  marked  "  renter"  to  this  dress  circle 
check-taker,  and  was  passed  to  the  dress  circle. 
The  dress  circle  check-taker  dropped  the  card 
marked  *'  renter"  through  an  opening  into  a  locked 
box.  The  plaintiff  proceeded  into  the  dress  circle, 
and  the  box-keeper  showed  him  a  vacant  seat. 
This  seat  was  not  m  a  good  position,  and  the  plain- 
tiff could  not  see  the  whole  of  the  stage  from  it, 
but  the  box-keeper  could  not  give  him  a  better 
seat  in  the  dress  circle.  The  pudntiff  thereupon 
said,  "  I  will  go  to  the  stalls."  The  box-keeper 
went  back  with  the  plaintiff  to  the  dress  circle 
check-taker  on  the  stairs,  and  said,  ''  Pass  over  to 
the  stalls."  The  check-taker  gave  the  plaintiff  a 
ticket  marked  "  dress  circle  cross"  and  said, "  take 
that  to  the  desk  in  the  hall."  The  plaintiff 
descended  to  the  hall,  and  went  to  the  desK  in  the 
hall  which  was  occupied  by  the  stall  re^strar,  and 
gave  him  the  ticket  marked  "  dress  circle  cross," 
said  to  him  "  I  want  a  stall."  The  stall  registrar 
said,  "  where  would  you  like  it  F"  The  plaintiff 
replied  that  he  did  not  care.  The  stall  registrar 
then  made  out  a  ticket  for  stall  No.  90,  and  asked 
the  plaintiff  for  2$.  The  plaintiff  replied,  "  I  am 
a  renter,  and  entitled  to  free  admission."  The 
stall  registrar  said,  **  I  cannot  give  you  admission 
without  payment."  The  plaintiff  said,  "  I  am  a 
renter  entitled  by  Act  of  Parliament  to  free  admis- 
sion." The  stall  registrar  replied,  "  I  know  nothing 
about  that,  I  must  obey  orders."  The  plaintiff 
then  said,  **  I  must  endeavour  to  get  in  without  a 
ticket,"  and  went  to  the  entrance  of  the  passage 
leading  from  the  hall  to  the  stalls.  The  stall  check- 
taker  who  was  on  duty  there  asked  him  for  his 
ticket.  The  plaintiff  told  him  he  was  a  renter. 
The  check-taker  said  *'  I  cannot  help  it,  I  cannot 
admit  anyone  without  a  ticket."  The  plaintiff 
said,  "Where  am  I  to  get  a  ticket  P"  The  stall 
check-taker  pointed  to  the  desk  in  the  hall.    The 

?laintiff  said, "  1  have  just  been  refused  one  there." 
he  check-taker  said,  "I  cannot  help  it."  The 
plaintiff  thereupon  went  back  to  the  stall  registrar's 
desk  and  said,  ",Will  you  give  me  mjr  ticket?"  The 
stall  registrar  pushed  towards  him  the  ticket 
marked  "  dress  circle  cross,"  which  the  plaintiff 
had  previouslv  brought  to  him.  The  plaintiff 
attempted  witn  this  ticket  to  gain  admission  to  the 
stalls,  but  was  refused  admission,  and  on  persist- 
ing in  endeavouring  to  proceed  along  the  passage 
leading  from  the  hall  or  rotunda  to  the  stalls,  he 
was  forcibly  expelled  by  the  defendant's  servants 
from  this  passage,  and  removed  into  the  hall  or 
rotunda,  no  unnecessary  violence  being  used. 
He  was  not  removed  from,  but  left  the  theatre. 

28.  The  persons  mentioned  in  the  previous  para- 
graph, witn  the  exception  of  the  free  list  clerk, 
were  all  servants  of  the  defendant.  The  stall 
check-taker  refused  the  plaintiff  admission  to  the 
stalls  because  he  had  not  a  ticket  for  a  numbered 
stall.  The  stall  registrar  refhsed  to  give  the 
plaintiff  a  ticket  because  he  would  not  pay  2s.  In 
acting  as  they  did  they  were  obeying  the  general 
orders  of  the  defendant. 


29.  The  plaintiff  never  assented  to  any  arrange- 
ment that  a  renter  should  pay  28.  in  crossing  fi^ 
the  dress  circle  to  the  stalis. 

30.  The  ticket   marked  "dress   circle   crots," 
which  was  given  bv  the  dress  circle  check-taker 
to  the  plaintiff,  ana  was  presented  by  the  plaintiff 
to  the  stall  registrar,  was  a  similar  ticket  to  that 
which  would  have  been  given  hj  the  dress  cirde 
check-taker  to  any  person  not  being  a  renter  who 
had  bought  a  ticket  for  the  dress  circle,  and  wished 
after  entering  the  dress  circle  to  change  from  the 
dress  circle  to  the  stalls.     It  is  contended  on 
behalf  of  the  defendant  that  the  plaintiff,  after 
handing  his  ticket  marked  "  renter  "  to  the  drees 
circle  check-taker  and  receiving  from  him  a  pass 
to  the  dress  circle,  and  subseauentljr  a  ticket 
marked  "(h'ess  circle  cross"  had  lost  his  identity 
as  a  renter,  and  could  only  be  treated  by  the  stall 
registrar  and  the  stall  check-taker  as  an  ordinary 
paying  member  of  the  public  who  had  paid  for  a 
place  in  the  dress  circle  and  wished  after  entering 
the  dress  circle  to  change  to  the  stalls,  and  that 
the  plaintiff  ought  to  have  gone  back  to  the  free 
list  clerk,  given  up  to  him  the  ticket  marked 
"  dress  circle,  cross,"  signed  his  name  a  second 
time  in  the  "renter's"  book,  procured  a  fresh  ticket 
marked  "  renter,"  and  taken  that  ticket  to  the 
stall  registrar.    But  no  proof  has  been  given  that 
either  by  regulation  or  practice  an^  system  of 
signing  the  "renter's"  book  twice  m  the  same 
evening  had  ever  been  recognised  or  existed ;  also 
although  the  servants  of  the  defendant  who  ejected 
the  plaintiff  did  not  know  the  plaintiff  personallf, 
thej  did  not  eject  him  because  they  had  any  doubt 
of  his  being  a  "renter  ";  also,  the  plaintiff  was  will- 
ing tocom^v  with  all  the  regulations  of  the  theatre 
respecting  tne  admission  of  "renters,"  and  believed 
that  he  had  done  so,  and  so  far  as  any  satisfactory 
evidence  respecting  such  regulations  has   been 
given,  had  m   fact  done    so.     Mr.    Guiver,    a 
witness  produced  on  behalf  of  the  defendant,  who 
was   treasurer    to    Drury     Lane    Theatre   from 
1862    to   1873,    including  the    night    on    which 
the  circumstances  which  gave  rise  to  the  present 
action    took    place,   and    who   represented  the 
management  in  frx)nt  of  the  curtain  daring  that 
time,    states     that     according  to    the    practice, 
as  he  understood    it,  if  a  "  renter,"  on  entering 
the     theatre     declared     his    desire    to    sit    in 
the  stalls,  the  proper  course  for  him  to  pursue 
would  be  to  take  nis  ticket  marked    "renter" 
to  the   stall  registrar  in  the    hall    or    rotunda, 
who  would   detain    him  at   his    desk  while  be 
sent    the   ticket   marked     "renter"    up  to  the 
dress    circle    check-taker   on   the  stairs,  to  be 
changed  for  a  ticket  marked  '*  dress  circle  cross,'* 
on  receiving  which,  and  also  2s.,  the  stall  registrar 
would  £pve  the  "renter"  a  ticket  for  the  stalls.  The 
same  witness  stated  that  the  renter's  ticket  was 
considered  to  represent  5s.    Also  the  defendant 
himself  states  that  the  orders  given  to  his  servants 
were,  that  if  a  "renter"  wished  to  occupy  a  stall,  he 
must  get  a  ticket  marked  "  dress  circle  cross,"  and 
exchange  that,  on  payment  of  2s.,  for  a  ticket  for 
a  stall.    Except  as  a  matter  of  favour,  the  defend- 
ant has  always  refused  to  allow  "renters"  to  oooapy 
seats    in   the    stalls    without   pavment.     When 
"renters"  have  claimed  it  as  a  right  nehas  refused  to 
concede  it.  When  asked  as  a  favour,  and  when  it  has 
been  consistent  with  the  business  of  the  house  he 
has  frequently  oonoeded  it.    The  only  servant  of 
the  defendant  who  had  authority  from  we  defendant 
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to  make  imoh  a  oonoessioii  withoat  speoiaUj  con- 
niltii^  the  defendant  was  the  Mr.  Gniyer 
mentioQed  above  in  this  paragraph  of  the  case. 

31.  The  defendant  took  a  lease  of  the  theatre  from 
the  company  of  the  proprietors  for  a  term  extend- 
ing from  1866  to  a  date  in  1873,  subseqaent  to  the 
night  when  the  plaintiff  was  ejected.  He  took  the 
lease  under  the  behef  that  the  new  renters  were 
not  entitled  for  free  admission  to  the  stalls,  bnt 
with  the  knowledge  that  the  right  was  sometimes 
claimed  by  the  new  "renter,"  and  that  the  question 
had  not  been  settled  by  any  decision  of  a  court  of 
Ian.  Since  the  night  when  the  plaintiff  was 
ejected  from  the  stuLs,  the  plaint£rs  lease  has 
expired  and  he  has  taken  a  fresh  lease.  Both 
leases  contain  clauses  saving  the  ''renter's"  right  in 
general  terms. 

32.  The  number  of  renters  is  800.  The  average 
number  who  have  attended  per  night  during  the 
dramatic  season  is  about  twenty.  On  benefit  nights 
or  nights  of  a  new  performance  as  many  as 
seventy  or  eighty  frequently  attended.  If 
admitted  to  the  stalls  without  payment  they 
would  in  all  probability  attend  in  greater 
numbers,  especially  during  the  operatic  season. 
The  number  of  seats  in  the  theatre  which  are 
not  allowed  to  be  booked  before  the  opening  of 
the  theatre  for  performance  ^re  as  follows : 

\3wJfin08        • «■        .a*        •«•        • JrUU 

"^•^'VXi Jr  •••        ■••        •••        a»«        «••        ,.,        ,,,       ^M\i 

lM,Jt»mm         ••«         ...         .a.         *••         •«•         ■*■         ,»»         •••  fUv 

First  drole,  baok  low,    58 

Dnsa  oirole,  front  roir, 132 
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The  number  of  seats  in  the  dress  circle  which  are 
capable  of  being  booked  is  24S.  llie  number  in 
the  first  circle  capable  of  being  booked  is  133. 
Renters  have  access  to  those  seats  when  not 
booked  or  occupied. 

33.  The  value  of  a  renter's  share  has  much 
increased  during  the  last  few  years.  The  market 
prioe  in  1858  Vas  about  382.  it  is  now  about  1601. 
The  price  of  a  nomination  for  a  year  has  increased 
during  the  same  period  jfrom  12.  lOs.  to  61.  68.  The 
prices  have  increased  during  the  last  four  years 
nearly  60  per  cent.  The  amount  received  by  the 
new  renters  by  way  of  a  dividend  or  rental  from 
time  to  time  is  shown  by  the  indorsement  on  the 
back  of  the  plaLutifTs  oertificate.  [Copy  made 
part  of  case.] 

34.  The  plaintiff  onlv  attended  one  of  the  meet- 
ing's of  renters  called  by  Mr.  Mapleson  as  de- 
scribed in  paragraph  25.  On  that  occasion  he 
did  not  accede  to  JBlr.  Mapleson's  proposition,  and 
left  the  meeting  without  voting. 

35.  [Court  to  have  power  to  draw  inferences 
of  &ct.] 

36.  The  question  for  the  opinion  of  the  court  is 
whether,  tmder  the  circumstances  stated  in  the 
above  case  and  upon  the  proper  construction  of  the 
Act  of  Parliament,  the  defendants'  servants  were 
justified  in  preventing  the  plaintiff  from  entering 
the  stalls  of  Drury-lane  Theatre,  and  in  ejecting 
him  from  the  entrance  of  such  stalls  on  the  evening 
of  the  27th  March  1873.  If  the  court  are  of  opinion 
m  the  negative,  the  verdict  entered  for  the  plaintiff 
18  to  stand.  If  the  court  are  of  opinion  in  t  ne  affir- 
mative, the  verdict  is  to  be  ent^ed  for  the  d^en- 
dant.  In  either  case,  if  the  court  are  of  opinion 
tittt  some  of  the  issues  raised  by  the  pleadings 
ought  to  be  found  for  one  party  and  some  for  the 


other,  the  verdict  is  to  be  entered  upon  such  issues 
in  accordance  with  the  directions  of  the  court. 

The  court  are  to  have  power  to  give  judgment 
for  the  plaintiff  or  defendant,  irrespective  of  the 
pleadings  or  demurrers. 

Day,  Q.  G.  {Sydney  Hastings  with  him)  for  the 

Elaintiff. — The  questions  in  this  case  are,  first, 
ave  the  renters  a  right  to  be  admitted  to  the 
stalls,  and  second,  did  the  defendant,    being   a 
renter,  properly  assert  that  right  P     The  renters 
claim  a  free  admission  to  the  stalls  under  sect.  3 
of  the  Act  of  1820.    [Lord  Golsridob. — Perhaps 
there  may  be  an  objection  to  an  ambulatory  right, 
as  inconsistent  with  the  proper  government  of  the 
the  theatre.    It  may  be  that  the  plaintiff  should 
have  gone  to  the  stalls  first.]    The  stalls  are  the 
"  usual  audience  part  of  the  theatre,"  and  "usual" 
means    not    usual    from    time    to    time,    but, 
usual  at  the  passing  of  the  Act.     [Dbnman,  J. 
referred  to  Jones  v.  Hvastable,  L.  B^p.  2  Q.  B., 
460.    Keating,  J. — Is  it  contended  that  the  pre- 
engagement  of  a  stall  is  invalid  against  a  renter  P] 
It  is  so  contended,  inasmuch  as  in  1820  there  was 
no  such  thing  as  the  pre-engagement  of  a  stall. 
[Lord  GoLEBEDOB,  G.  J. — You  put  it  then  that  for 
seventy-five  years  after  1820,  any  alteration  of  the 
theatre  is  void  as  against  the  renters.      Brbtt,  J. 
— ^Your  argument  goes  to  this,  that  the  renters 
are  entitled  to  the  whole  theatre  except  fourteen 
boxe^.      Kbating,   J.  —  However,    vou    support 
that  argument  by  pointing  out  that  if  it  had  not 
been  for  the    renters,   there   would   have    been 
no  theatre    at  all.     Dbnuak,  J. — From  section 
3    it   would    seem    whatever    is    used    as    the 
audience  part  of  the  theatre  for  the  time  being, 
the  renters  have  a  right   to   occupy.]    If    the 
audience  part  were  curtailed,  so  as  to  change  the 
house  into  a  circus,  the  renters  would  have  no 
right    to    go    into    the   ring  ;    the   manner    of 
enjoyment    is    uncertain,    but    the    right     sub- 
sists.    [Denman,    J. — Is    there    not   some  evi* 
deuce  that  the  renter  may  go  to  any  part  of  the 
theatre,  subject  to  a  regulation  that  he  should  pay 
the  28.  extra  as  a  consideration  for  being  allowed 
to  change  from  one  part  of  the  house  to  another  P] 
On  the  contrary  the  evidence  is  quite  inconsis- 
tent with  this.    There  is  no  such  thing  as  waiver 
of  a   statutory  right,  and  where  private  rights 
are  distinctly  assured,  they  may  be  asserted  at 
whatever  public  inconvenience. 
.      Tovylnr  v.  Waters,  7  Taunt.  374 ; 

8tr<Ut<m   V.    OrecU    Western   Baihocby    Compwny, 
L.  Bep.  5  Ch.  App.  761. 

M^lntyre,  Q.G.  (Poulter  with,  him)  for  the  de- 
fendant.— ^The  plaintiff  had  no  right  to  go  to  the 
stalls  without  payment,  but  assuming  that  he 
had  such  right,  he  had  lost  the  power  of  exer- 
cising it,  by  having  once  exercised  his  op*;ion  to 
occupy  the  dress  circle  instead.  His  privilege  of 
free  admission,  however,  did  not  extend  to  the 
stalls,  such  stalls  not  being  the  "  usual  audience 
part  of  the  theatre."  The  stalls,  in  fact,  are  a 
peculiar  and  distinct  part  of  the  theatre,  being 
let  under  exceptional  regulations  as  to  booking,  &c., 
and  having  a  separate  entrance.  [Lord  Golbridov, 
G.  J. — If  the  public  are  usually  admitted  to  the 
stalls  for  the  purpose  of  seeing  the  performance,  I 
do  not  see  how  the  stalls  are  not  the  "usual 
audience  part  of  the  theatre."]  There  has  been  an 
appropriation  of  the  stalls  by  successive  lessees  as 
against  the  renters,  who  have  shown  their 
acquiescence  in  such  appropriation  by  not  bringing 
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an  action  to  support  their  right  to  free  admission 
if  they  have  any.  Such  an  appropriation  might 
be  acquiesced  in  in  the  same  manner  as  an  ob- 
struction to  a  right  of  way  or  flow  of  water  is 
acquiesced  in ;  and  the  plaintiff  was  bound  by  the 
acquiescence  of  his  prodecessors.  [Lord  Cole- 
ridge O.J. — It  appears  from  paragraph  twenty- 
two  that  the  rights  of  the  renters  have  always  been 
a  subject  of  contention.] 

Da^  waived  his  right  to  reply. 

Lord  Coleridge,  G.J. — This  is  a  special  case, 
stated  upon  an  action  brought  to  recover  damages 
for  an  interference  with  a  certain  alleged  right  of 
the  plaintiff,  and  the  right  alleged  to  have  been 
intenered  with  is  the  right  of  the  new  renters  of 
Drury  Lane  Theatre  to  free  admission  under  the 
Act  1  Geo.  4,  c.  Ix.,  the  Act  of  1820.  The 
plaintiff  bought  his  share  of  one  of  the  new  renters 
under  that  Act,  and  is  the  assignee  of  one  of  such 
new  renters,  so  ascertained.  !K^w  it  is  not  clearly, 
or  rather  it  is  not  in  any  way  made  out,  who  these 
"new  renters  "  were,  and  what  consideration  was 
given  by  them  for  the  rights  vested  in  them  by 
the  Act  of  1820.  However,  under  the  three  suc- 
cessive statutes  referred  to  in  the  case,  and  par- 
ticularly in  the  first,  they  are  denominated  "  new 
renters/*  and  it  appears  that  after  certain  negtotia- 
tions  their  rights. were  defined  by  sect.  8  of  the  Act 
of  1820,  a  section  which  has  been  much  insisted  on 
by  both  sides  in  the  course  of  the  argument,  and 
has  been  very  properly  and  carefully  examined. 
There  is  no  evidence  of  any  particu  ar  mode  of 
enjoyment  prior  to  1820,  and  it  is  said  in  the  case 
that  nothing  is  known  as  to  any  particular  mode 
of  enjoyment  prior  to  1820.  But  I  think  that  the 
Act  IS  to  be  construed  as  giving  the  right  in  the 
fullest  manner,  and  that  the  words  used  in  the 
first  part  of  sect.  3  are  not  words  of  limitation,  but 
mean  that  the  renters  have  had  these  rights  fully 
and  freely,  and  shall  continue  to  have  them  fully 
and  freely.  Beading  the  section  further,  we  find  the 
words  "  that  every  person  using  such  free  admis- 
sion shall  be  subject  and  liable  to  such  regulations 
and  conditions  as  the  sub-committee  shall  from 
time  to  time  deem  necessary "  for  the  manage- 
ment of  the  theatre.  The  new  renter  having  tne 
right  of  full  and  free  entry,  is  to  have  ib  still,  sub- 
ject to  regulations  and  conditions,  so  that  his 
rights  as  renter  be  not  infringed.  Now  then,  what 
are  those  rights?  It  may  be  convenient  to  con- 
sider what  rights  were  asserted  ii^  this  particular 
case,  and  in  what  manner  the  plaintiff  asserted 
them.  It  appears  that  certain  regulations  were  in 
force  at  the  theatre:  e,g.  that  renters  seeking  ad  mis- 
sion should  enter  their  names  in  a  bcok.  [The 
learned  judge  further  referred  to  the  regulations 
detailed  in  paragraph  27,  and  proceeded.]  That 
such  regulations  were  in  every  respect  reasonable 
and  proper  is  not  disputed,  and  to  every  one  of 
these  regulations  the  plaintiff  conformed.  But 
when  he  had  occupied  a  place  in  the  dress  circle 
he  found  that  he  did  not  like  it,  and  being  aware 
that  a  stall  was  vacant,  asked  to  change.  Now  if 
this  had  happened  to  one  of  the  public,  and  not  a 
renter,  the  individual  to  whom  it  happened  would 
have  had  to  go  back  to  the  box  office,  pay  two 
shillings  extra,  get  his  ticket  marked,  and  then 
furnished  with  a  ticket,  or  some  other  creden- 
tial, he  would  be  entitled  to  take  his  place  in  the 
wished  for  stall.  Here  again,  the  plaintiff  was 
willing  to  comply,  and  did  in  fact  comply,  with  all 
the  regulations  of  the  theatre,  except  as  to  the 


payment  of  the  two  shillings.    The  box  keeper  de- 
clined to  furnish  him  with  the  requisite  voucher, 
and  the  plaintiff  insisted  on  his  alleged  right  to 
pass  into  the  stalls  without  payment.    Thereupon, 
both  parties  still  insisting,  force  (no  more  tban 
necessary)  was  used,  and  the  plaintiff  ejected  from 
the  theatre.    Now,  had  the  defendant's  servants  a 
right  so  to  eject  the  plaintiff  P    If  they  had  such  a 
right,  the  plaintiff  fails ;  if  they  had  not  such  a 
right,  the  plaintiff  succeeds.    The  question  has 
been  argued  before  us  upon  the  construction  of 
the  third  section  of  the  Act  of  1820  (already  read), 
and  it  has  been  said  that  a  renter  has  an  absolute 
right  to  go  anywhere  in  the  theatre  except  to  four- 
teen boxes,  and,  as  I  understand  Mr.  Day,  to  take  a 
seat  anywhere.     Mr.  Day,  therefore,   contended 
that  the  plaintiff  was  entitled  to  disregard  all  the 
ordinary  regulations  for  the  benefit  of  the  public, 
such  as  the  regulation  conferring  the  right  to  take 
places  beforehand ;  that  in  this  respect  the  renter 
was  entitled  to  disregard  all  the  claims  of  the 
public,  short  of  an  actual  physical  occupation  of  a 
seat  by  a  member  of  the  public  at  the  time  when 
the  renter  also  might  wish  to  take  that  seat.    If  it 
were  necessary  to  carry  Mr.  Daj's  argument  so 
far  as  this,  I  for  one  would  give  judgment  for  the 
defendant.     T  think  it  would  be  wholly  unreason- 
sonable  so  to  construe  the  words  of  the  third 
section   of    the    Act    of    1820.      But    it    is   not 
necessary  to  carry  the  argument  so  far;  there 
is  a  ground  perfectly  good  which  entitles  Mr.  Day 
to  succeed,  although  the  chief  part  of  his  argu- 
ment fails.     I  am  of  opinion  that  the  reasonable 
construction  is  that  the  renter  shall  be  "  between  the 
time  at  which  the  doors  of  the  theatre  open  for  the 
admission  of  the  public  and  the  termination  of  the 
performance  "  in  the  same  position  as  any  member 
of  the  public  who  should  go  at  the  same   time, 
excepting  as  to  payment.     But,  as  the  public,  so 
the  renter  is  subject  to  rules,  and  as  no  member 
of  the  public  could  dispossess  of  his  seat  another 
member  of  the  public  who  had  pre-engaeed  it,  so 
neither    could   the   renter.     Indeed,    the    renter 
labours  under  a  certain  disadvantage,   inasmuch 
as,  qua  renter,  he  cannot  take  his  place  beforehand. 
The  sub'Oommittee  have  made  certain  rales  and 
regulations,  and  to  these  the  renter  must  conform. 
He  cannot   claim  to  go  to  a  pre-engaged  stall, 
although  vacant,  nor  to  a  private  box,  because  it 
is  not  unreasonable  that  there  should  be  private 
boxes  to  be  filled  by  four  persons,,  the  right  of  the 

Eublio  to  such  boxes  being  not  to  a  place  in  a  box, 
ut  to  the  whole  box.  This  is  a  fair  and  reason- 
able construction  of  the  statute,  at  once  ascer- 
taining the  right  of  the  renter,  conferring 
on  him  a  right  by  no  means  unimportant,  and 
limiting  the  irrational  contention  that  he  may 
go  where  he  pleases  irrespective  of  the  pre- 
engagement  oi  places  by  the  public.  Such 
being  the  true  mode  of  construction,  I  would 
just  say  a  word  as  to  a  question  raised  by  Mr. 
M'Intyre  for  the  defendant.  Mr.  M'Intyre  says 
that  the  rights  of  the  renter  are  limited  suU 
further  than  I  have  indicated;  he  contends  that 
the  renter  is  excluded  from  the  stalls  as  not  being 
the  upual  audience  part  of  the  theatre.  And  for 
what  reason  P  Simply  because  there  wore  no  stalls 
in  the  year  1820  at  all,  stalls  being  first  called  into 
existence  in  1843.  From  that  year  there  have 
been  stalls  physicaUy  separated  from  the  other 
seats  in  the  theatre,  having  a  separate  entrance, 
and  allowed  to  be  pre-engaged.    All  that  ehowa 
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that  this  particalar  part  of  the  midiiorium,  if  I 
may  ase  the  Latin  word  in  the  absence  of  an 
English  one,  had  certain  privileges  annexed  to  it ; 
hat  none  the  less  is  it  the  *'  ubujSL  aadienoe  part  of 
tbe  theatre."  The  audience  are  as  mach  usuallj 
in  tbe  stalls,  as  in  the  pit,  boxes,  dress  circle,  or 
any  other  part  of  the  theatre.  Our  judgment, 
therefore,  must  be  for  the  plaintiff,  because  the 
defendant  has  tried  to  enforce  a  regulation 
abridging  the  rights  of  the  renter,  seeking  to 
make  him  pay  money,  whereas  the  statute  says 
that  his  admission  is  to  be  free.  lu  all  other 
respects  the  defendant  is  right.  I  have  entered 
thns  fully  into  the  matter,  because  I  understand 
that  both  parties  wished  that  an  intelligible  rule 
sboold  be  laid  down  for  their  future  guidance 
I  may  add  that  I  do  not  consider  the  right  of  the 
plaintiff  to  be  an  easement ;  but  even  if  it  were, 
and  if  we  acceded,  which  wo  do  not,  to  Mr. 
M'Intyre's  analogies,  there  has  been  no  abandon- 
ment of  the  easement.  This  we  infer  as  a  fact 
from  the  finding  in  fiaragraph  22  of  the  case. 

Brett,  J. — In  this  case  we  have  power  to  answer 
the  questions  put  to  us  irrespectively  of  the  plead- 
ings, or  demurrers,  and  I  proceed  to  answer  those 
<{ne8tions  accordingly.  [After  stating  the  ques- 
tions for  the  court,  and  recapitulating  the  material 
facts,  the  learned  judge  proceeded. J  The  whole 
auestion  depends  upon  the  construction  of  sect. 
3  of  the  Act  of  1820.  It  appears  that  by  that  Act 
the  old  rights  of  renter  were  put  an  end  to,  and 
with  respect  to  the  rights  created  in  lieu  of  them, 
Mr.  Day  argues  that  these  are  of  the  most  exten- 
sive character.  They  include,  he  contends,  a  right 
to  go  into  any  private  box  already  occupied  if  not 
fully  oocupied,  and  a  right  to  go  into  a  box  taken 
beforehand,  if  it  be  not  physically  filled.  Mr. 
Mclntyre  contends  that  the  right  is  confined  to 
tbe  dress  circle,  pit,  and  gallery.  I  think  that  Mr. 
Day  puts  the  right  too  high,  and  that  Mr. 
Mclntyre  puts  it  too  low.  By  the  terms  of 
the  Act  of  1820  the  renters  are  entitled  for  75 
years  from  that  date  to  free  admission  into  the 
"usual  audience  part  of  the  theatre."  This 
description  comprises  stalls,  pit,  dress  circle, 
gallery,  and  boxes,  and  gives  the  renter  free 
admission  to  the  whole  of  the  theatre.  But  there 
are  limitations  to  this  extensive  right.  It  is  only 
ezerciseabie  "between  the  time  at  which  the  doors 
of  the  theatre  are  opened  for  the  admittance  of  the 
public  and  the  termination  of  such  performance." 
It  is  also  subject  to  the  regulations  made  by  the 
sub-committee  for  the  management  of  the  theatre. 
It  is  in  fact  the  same  right  as  that  of  any  member 
of  the  public,  plus  free  admission.  It  is  impos- 
sible to  suppose  that  it  was  ever  an  absolute  right, 
entitling  the  renter,  for  instance,  to  go  into  the 
dress-circle  in  his  shirt  sleeves.  Now  what  is  the 
position  of  any  member  of  the  public  f  Any 
member  of  the  public  may  take  a  seat  in  any 
part  of  the  theatre  not  pre-engaged  or  occu- 
pied. He  cannot  take  a  single  place  only  in 
a  private  box,  but  must  take  the  whole  of  it. 
Neither  could  a  renter  take  such  a  place ; 
and  I  think  also  that  four  individual  renters  could 
not  combine  for  the  purpose  of  taking  a  box,  it 
being  a  reasonable  condition  that  a  box  must  be 
taken  wholly  or  not  at  all.  The  renter  therefore 
may  go  to  any  part  of  the  theatre  not  pre-engaged 
or  oocupied,  except  that  he  may  not  go  into  a 
private  box  whether  engaged  or  not.  In  con- 
clusion I  may  say  that  in  my  opinion  the  theatre 


may  be  altered  without  any  consideration  of  the 
renters.  If  for  the  purposes  of  the  opera  for 
instance,  the  lessee  choose  to  make  a  different 
distribution  of  seats,  if  he  add  to  the  number  of 
boxes,  even  if  he  turn  the  whole  dress  circle  into 
boxes,  so  long  as  such  an  alteration  be  made  bond 
fide  ^ith  the  view  of  serving  the  whole  public, 
the  renter  cannot  complain. 

Denman,  J. — I  concur  with  the  judgments  of 
my  Lord  and  my  brother  Brett,  so  &r  as  those 
judgments  apply  to  the  questions  before  the  court. 
As  to  the  last  point  raised  by  my  brotner  Brett, 
I  would  remark  that  I  give  no  opinion  either  one 
way  or  the  other. 

Lord  CoLEBiDOE,  G.  J. — I  wish  to  say  that  I 
concur  with  my  brother  Brett  in  his  opinion  as  to 
the  last  point,  that  opinion  being  grounded  on 
the  principle  which  we  have  laid  down  as  our 
guiding  one  in  this  case,  that,  excepting  the 
gratuitous  admission,  the  rights  of  the  renters 
are  co-extensive  with  the  rights  of  the  public. 

Judgment  for  plaintiff* 

Attorneys  for  plaintiff,  /.  C.  Slogdon. 
Attorney  for  defendant,  Ghatterton, 
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Monday,  Nov.  23,  1874. 
Beo.  v.  The  Justices  of  Norfolk. 

HightooAfa — Dedication  to  public — Utility — Accept' 
ance  by  inhabitants — 5  ^  6  Will.  4,  c.  50, «.  23. 

By  the  Highways  Act  1835  (5^6  WiU.  4,  c.  50,  s. 
23)  it  is  provided  that  no  road  to  be  hereafter  set 
out  shaZl  be  deemed  to  be  a  highway,  which  the 
inhabitants  of  a  parish  shaU  be  compellable  to 
repair,  vmless  the  person  proposing  to  dedicate 
such  highway  shall  gioe  three  m^ontlis*  previous 
notice  in  writing  of  his  intention  to  dedicaie,  and 
sludl  liave  made  tlie  same  to  the  satisfaction  of  the 
surveyor,  and  of  any  two  justices  of  the  peace  who 
are  required  to  view  the  same,  and  to  certify,  Sfc,- 
.  .  .  Provided,  nevertJieless,  that  on  receipt  of  such 
notice  as  aforesaid,  the  surveyor  of  the  parish 
shall  call  a  vestry  meeting  of  the  inhabitants ;  and 
if  such  vestry  sKall  deem  suck  highway  not  to  be 
of  sufficient  utility  to  jv^stify  its  being  kept  in 
repair,  any  one  justice  of  the  pea,ce,  on  the  appli- 
cation of  the  surveyor,  sliall  summon  the  party 
proposing  to  m^ke  tfie  new  highway  to  appear  at 
the  next  special  sessions  for  the  highways,  and  the 
question  as  to  the  utility  shall  be  determined  at 
the  discretion  of  sibch  justices. 

A  landovw^,  having  given  three  m^onths*  notice  to 
the  surveyor  of  a  parish  of  his  intention  to 
dedicaie  a  highway,  tits  surveyor  called  a  meeting 
of  the  inhabitants,  who  decided  that  tlie  highway 
was  not  of  sufficient  public  utility  for  the  parish  to 
accept  it.  It  was  afterwards  discovered  that, 
through  the  mistake  of  the  overseer,  tJie  meeting 
was  illegally  convened. 

Held,  that  the  neglect  of  the  surveyjr  to  call  a  meet" 
ing  did  not  enable  the  landowner  to  dedicate  the 
highwa/y  to  tlie  parish,  and  that  the  acceptance  by 
tlie  vestry  of  the  highway  was  a  condition  prece- 
dent to  tlie  dedication, 

Semble,  per  Archibald,  J.,  that  the  proviso  in  the 
sectian  should  be  an  enactment. 

This  was  a  rule  for  a  inandamus  calling  on  certain 

justices  of  the  county  of  Norfolk  to  view  a  certain 
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highway  which  the  Norfolk  Estuary  Company 
propose  to  dedicate  to  the  public,  and  to  determine 
whether  the  highway  is  of  sufficient  utility  to 
justify  its  being  kept  in  repair  at  the  expense  of 
the  parish  of  iTorth  Wootton. 
Tne  facts  of  the  case  were  as  follows : 

The  Proprietors  of  the  Norfolk  Estuary  Com- 
pany were  incorporated  by  the  Norfolk  Estuary 
Act  1857,  for  the  purpose  of  reclaiming  from  the 
sea,  and  inclosing  and  embanking  certun  tracts 
of  land,  being  part  of  the  great  estuary  of  the 
Wash,  situate  between  the  counties  of  Norfolk 
and  Lincoln,  with  power  to  purchase,  take,  hold, 
and  dispose  of  lands.  The  Lands  Clauses  Conso- 
lidation Act  1845  is  incorporated  with  the  said 
Act.  The  Norfolk  Estuary  Company,  who  are  the 
owners  in  fee  of  a  considerable  acreage  of  land  in 
Norfolk,  laid  out  a  road  in  the  parish  of  North 
Wootton,  and  on  the  15th  May,  1871,  their  secre- 
tary served  on  the  surveyor  of  highways  the 
following  notice : 

I,  the  nnderaigned  Jamei  Bottere]l,*the  Beoretury  of 
the  Norfolk  Estnazr  Company,  hereby  ffive  yon  notice 
that  the  udd  Norfolk  Estuary  Company  nave  made,  and 
after  the  expiration  of  three  months  from  the  date 
hereof  do  intend  to  dedicate  to  the  use  of  the  public,  a 
certain  highway  in  the  parish  of  North  Wootton  in  the 
oonntv  of  Norfolk,  extending  in  length  sixty-one  chains 
and  thirty  links,  or  thereabonts,  zrom  the  Lynn  and 
Hunstanton  Bailway,  to  the  boundary  fence  of  udosure 
No.  4,  the  proper^  of  the  said  Norfolk  Sstuazy  Company. 

On  the  same  da^  the  secretary  of  the  company 
also  served  on  the  justices  for  the  Petty  Sessional 
Division  of  Freebridge,  Lynn,  notice  that  the 
company  had  made  in  a  substantial  manner, 
and  of  the  width  required  by  the  Act  of  FarUa- 
ment  (5  &  6  Will.  4,  c.  50),  the  road,  and  that  they 
•intended  to  dedicate  it  to  the  use  of  the  public, 
and  that  they  also  required  the  justices  to  view 
the  same,  and  certify  that  it  had  been  made  in  a 
substantial  manner.  In  consequence  of  the  notice 
the  surveyor  convened  a  vestry  meeting,  which 
was  accoixlingly  held  on  the  12th  June  1871, 
when  a  lar^e  majority  of  the  inhabitants  then 
present  decided  that  the  road  was  not  of  sufficient 
utility  to  justify  its  being  kept  in  repair  at  their 
expense ;  the  surveyor  having  been  advised  that 
the  meeting  which  he  had  convened  was  informal 
owing  to  some  irregularity  in  the  notices,  con- 
vened a  second  meeting  to  be  held  on  14th  Deo. 
1871,  when  the  vestry  came  to  the  same  conclusion 
as  before.  The  surveyor  did  not  summon  the 
company  pursuant  to  the  23rd  section  of  5  ^  6 
Will.  4,  c.  50,  or  sect.  46  of  the  Highway  Act 
1864  (27  &  28  Vict.  c.  101),  to  appear  before  the 
justices  until  the  14th  Feb.  1872,  when  it  was 
contended  on  behalf  of  the  company  that  the 
justices  had  no  jurisdiction  to  oetermine  the 
matter,  as  the  application  by  the  surveyor  was 
too  late,  it  not  having  been  made  in  accordance 
with  the  23rd  section  of  the  Highway  Act  1835,  to 
the  special  or  petty  session  next  after  the  service 
of  the  notice  on  the  surveyor.  It  was  also  ob- 
jected that  the  surveyor  could  not  take  advantage 
of  his  own  wrong  in  that  the  vestry  meeting  of 
the  12th  June  1871  was  informal  and  void  through 
his  own  default ;  and  also  it  was  contended  that 
the  justices  sitting  in  petty  sessions  had  no  juris- 
diction to  hear  the  matter.  The  justices  having 
decided  against  the  company,  they  applied  for  a 
writ  of  mandamug  to  compel  them  to  inspect  the 
road. 

Cave  showed  cause. — ^The  case  turns  on  the  con-  I 


struction  of  the  General  Highways  Act  1835 
(5  &  6  Will.  4,  c.  50,  s.  23)(a).  There  is  nothing 
in  the  Act  which  requires  the  justices  to  summon 
the  parties  to  the  next  sessions  after  the  vestry 
meeting  has  been  held.  What  would  be  the  use 
of  the  surveyor  having  to  call  the  justices  together 
unless  the  parish  had  decided  not  to  accept  the 
road  P  The  surveyor  is  only  the  agent  for  the 
parish,  and  they  are  not  bound  to  accept  a  high- 
way owing  to  his  omitting  to  convene  a  meeting. 

Field,  Q.C.  {Arbutlmot  with  him). — ^The  question 
here  is  the  construction  of  the  statute.  If  we  look 
back  at  the  state  of  the  law  before  the  passing  of 
the  Highway  Act,  we  shall  find  that  without  thiB 
section  a  landowner  might  have  dedicated  any 
highway  to  the  public  and  thrown  on  the  parish 
the  repair,  without  their  being  able  to  offer  any 
resistance.  The  statute,  however,  points  out  a 
continued  course  of  procedure,  and  unless  it  is 
useful  and  substantially  made  the  parish  need  not 
accept  the  burden  of  repair.  The  landowner  is  to 
give  three  months'  notice  to  the  surveyor  of  his 
intention  to  dedicate  the  road,  and  it  is  the  duty 
of  the  surveyor  promptly  to  view  the  road  and 
call  a  vestty  meeting.  [Blackburn,  J, — ^I  don't 
doubt  the  surveyor  ought  to  call  a  vestry  meeting.] 
The  statute  puts  the  duty  on  the  surveyor,  and 
not  on  the  inhabitants,  and  he  is  an  officer  of  the 
parish  at  large,  and  his  mistake  must  fall  on  the 
persons  he  represents.  [Archibald,  J. — Before 
this  Act  the  parish  would  become  liable  to  keep 
the  road  in  repair,  and  if  they  do  not  do  what  is 
necessary  they  do  not  come  within  the  exemption 
of  this  stotute ;  that  is  the  strongest  way  of  look- 

(a)  The  23rd  leotion  enacts  that  no  road  or  oooapation 
way  made,  or  hereafter  to  be  made,  by  and  at  tne  ex- 
pense of  any  individual  or  private  person,  body  polxtie, 
or  corporate,  or  any  roads  already  set  out,  or  to  bie  here* 
after  tet  oat  as  a  private  driftway  or  horse  path  in  any 
award  of  commissionerB  under  an  incloenre  Act,  shall  be 
deemed  or  taken  to  be  a  highway  which  the  inhabitants 
of  any  parish  shall  be  oompejlable  or  liable  to  repair; 
unless  the  person,  body  politio  or  corporate,  propoemff 
to  dedicate  snch  highways  to  the  nse  of  public,  sball  give 
three  calendar  months'  previons  notice  in  writing  to  the 
surveyor  of  the  pariah  of  his  intention  to  dedicate  snch 
highway  to  the  use  of  the  pnblic,  describing  its  dtoation 
and  extent,  and  shall  have  made,  or  shall  nuke,  the  aaae 
in  a  substantial  manner,  and  of  the  width  required  by 
this  Act,  and  to  the  aatisfactionof  the  said  surveyor,  ana 
of  anv  two  jnsticeB  of  the  peace  of  the  division  m  which 
snch  highway  is  sitoate^in  sessions  assembled,  who  are 
hereby  required,  on  receiving  notice  from  snch  poraons, 
or  body  politic  or  corporate,  to  view  the  same,  and  to 
certify  that  snch  highways  have  been  made  in  a  aubstaa- 
tial  manner,  and  of  the  width  required  by  thia  Act,  at 
the  expense  of  the  party  requiring  such  view,  which  cer- 
tificate shall  be  enrolled  at  the  quarter  sessions  holden 
next  after  the  ^[ranting  thereof ;  then,  and  in  such  case, 
after  the  said  highway  shall  have  been  used  by  the  pnbli, 
and  duly  repaired  and  kept  in  repair  by  the  said  person, 
body  politic  or  corporate,  for  the  space  of  twelve 
calendar  months,  such  highwi^s  shall  for  ever  thereafter 
be  kept  in  repair  by  the  parish  in  which  it  is  sitoato; 
provided,  nevertheless,  that  on  receipt  of  such  notice  as 
aforesaid,  the  surveyor  of  the  said  parish  shaU  call  a 
vestry  meeting  of  the  inhabitante  of  such  pariah,  and  if 
such  vestry  sl^dl  deem  such  highway  not  to  be  of  snfll- 
dent  utilily  to  the  inhabitente  of  the  said  paariah  te 
justify  ite  being  kept  in  repair  at  the  expense  ox  the  said 
parish,  any  one  justice  of  the  peace,  on  the  application 
of  the  said  surreyor,  shall  summon  the  party  proposing 
to  make  the  new  highway  to  appear  beiore  the  jnstioss 
at  the  next  special  sessions  for  the  highways,  to  be  held 
in  and  for  the^  division  in  which  the  said  intended  hifh* 
way  shall  be  situated ;  and  the  queetion  as  to  the  ntihty 
as  aforesaid  of  snch  highways  shall  be  determined  at  the 
disoretion  of  such  justices. 
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ine  at  the  case.]  The  Barveyor  ought  to  have 
fbflowed  the  order ;  the  words  "  provided  always '' 
in  the  section  must  mean  "  Be  it  enacted."  There 
is  a  continned  coarse  of  procedure,  and  there 
ought  to  be  a  limit  of  time.  Why  is  the  land- 
owner to  give  the  surveyor  three  months'  notice 
if  time  is  no  object.  [Blackbukn,  J. — It  is  ob- 
viously for  the  purpose  of  the  surveyor  consulting 
with  the  parishioners.]  If  the  Act  said  the  vestry 
were  to  aetermine  if  the  road  was  of  sufficient 
utility  for  them  to  accept  it,  that  would  be  a  condi- 
tion precedent  to  the  dedication  by  the  landowner, 
but  toat  is  not  so.    They  referred  to 

B«g,  Y.  Dukinfield,  4  B.  A  S.  167 ;  32  L.  J.  820,  M.  C. 

Blackbubn,  J. — In  this  case  we  have  to  deter- 
mine a  point  turning  on  the  construction  of  the 
statute,  and  I  have  come  to  the  conclusion  the  rule 
should  be  discharged.    Before  the  passing  of  the 
5  &  6  Will  4,  c.  50,  any  road  could  be  dedicated 
to  the  public,  and  might  be  made  a  highway,  and 
the  Act  was  passed  to  govern  and  regulate  the 
niana>gement  of  highways.    The  Act  is  general, 
and  it  enacts  that  no  road  or  occupation  way  made, 
or  hereafter  to  be  made,  by  and  at  the  expense  of 
any  individual  or  private  person,  body  politic  or 
corporate,  nor  any  road  already  set  out,  or  here- 
after to  be  set  out,  as  a  private  driftway  or  horse- 
path, in  any  award  of  commissioners  under  an 
Inclosnre  Act,  shall  be  deemed  or  taken  to  be  a 
highway  which  the  inhabitants  of  any  parish  shall 
be  compellable  or  liable  to  repair,  unless  the  person, 
body  politic  or  corporate,  proposing  to  dedicate 
such  highway  to  the  use  of  the  public,  shall  give  three 
calendar  months'  previous  notice  in  writing  to  the 
surveyor  of  the  parish  of  his  intention  to  dedicate 
such  highway  to  the  use  of  the  public,  describing 
its  situation  and  extent.    He  ia  to  give    three 
months'  notice  to  the  surveyor,  but  there  is  no 
provision  that  the  surveyor  is  to  make  the  notice 
public ;  a  simple  notice  is  to  be  sriven  to  the  sur- 
veyor, and  no  ratepayer  would  be  aware  of  it.  The 
flection  then  goes  on,  "  and  shall  make  the  same  in 
a  substantial  manner,  and  of  the  width  required  by 
this  Act,  and  to  the  satisfaction  of  the  surveyor, 
and  of  any  two  justices  of  the  peace  of  the  division 
in  which  such  highway  is  situate,  in  petty  sessions 
assembled,  who  are  hereby  required,  on  receiving 
notice  from  such  person,  to  view  the  same,  and  to 
certify  that  such  highway  has  been  made  in  a 
substantial  manner.       Then  arises  the  question 
which  in  Eeg.   v.   Duhinfield   (4  B.  &   S.    158; 
32   L.    J.   230,   M.   C.)   I   said  was   in   no  wise 
dear^    but  that  the  Act  was  so  curiously    and 
awkwardly  worded  that  I  had  considerable  diffi- 
culty in  saying  what  the  right  construction  was. 
Unless  the  surveyor  calls  a  meeting  the  ratepayers 
have  no  opportunity  of  opposing  the  dedication  of 
the  road,  and  I  quite  agree  with  Mr.  Field's  con- 
struction that  the  surveyor  ought  to  convene  a 
meeting  in  reasonable  time.    In  point  of  fact  he 
did  convene  a  meeting ;  but  through  some  mistake 
it  was  invalid,    and    treated   as  a    nullity.     It 
was  argued  that  the  surveyor  was  bound  to  call  a 
meeting,  and  if  he  does  not,  it  mupt  be  taken  the 
ratepayers  do  not  object,  and  the  landowner  may 
expect  the  parish  to  take  the  road.    That  construc- 
tion would  be  very  hard  on  the  ratepayers,  and 
why  the  neglect  of  the  surveyor  to  give  notice  to 
the  parishioners  should  be  an  acceptance  by  the 
parish  is  not  clear,  uid  I  am  not  inclined  to  say 
the  &ilure  of  the  surveyor  to  give  the  parish 


notice  is  equivalent  to  a  consent.  At  the  first 
meeting  it  was  decided  that  the  road  should  not 
be  accepted,  and  it  is  said  the  second  meeting  was 
held  too  late.  I  think  the  justices  were  quite 
right,  and  the  rule^must  be  discharged. 

ARCHIBALD,  J. — I  have  had  considerable  doubt 
in  thiR  matter.  The  most  plausible  view  on  behalf 
of  the  applicants  for  a  mandamtis  is  that  this  is  a 
provision  of  the  old  general  law,  and  if  the  enact- 
ment had  commenced :  **  Whereas  parishes  are 
liable  to  repair  all  highways,"  then  I  should  under- 
stand the  provision  to  be  that  they  could  in  future 
relieve  themselves.  The  earlier  pare  of  the  section 
pi^vides  that  the  person  proposing  to  dedicate 
the  road  to  the  public  shall  give  three  calendar 
months'  notice  of  his  intention.  Then  reading  the 
statute  in  that  way,  this  is  an  intention  of  a  notice 
to  dedicate.  But  then  tliere  must  be  a  meeting 
of  the  vestry,  and  in  the  event  of  their  thinking  the 
road  of  not  sufficient  public  utiiity  the  matter  is 
to  be  decided  by  the  justices.  I  really  think 
instead  of  this  being  a  proviso  it  is  an  enactment, 
else  it  would  fix  the  parish  with  liability. 

Bule  discharged. 

Attorney  for  applicant,  H.  L,  Pemherton, 

Attorney  for  respondent,  O.  B,  Eyre. 


Tuesday,  Nov.  24, 1874. 
The  Guabdians  op  Ludlow  Union  v.  Guardians 

OF  THE   Bl&HINGHAM   UnION. 

Ma/ndamus — Gosis — No  cause  shown* 
Where  a  writ  of  ma/ndamus  is  opposed,  the  court 
will  in  aU  cases  gra/nt  costs  against  the  party  so 
opposina  it,  even  where  the  opposition  be  with' 
drawn  oefore  the  time  for  the  argument  of  the 
rule  arrives. 
Semhle,   per  Blachhum,  J. —  Where  ryo  cause  is 

shown  a  different  rule  inay  be  adopted. 
DugdaXe  showed  cause  acfainst  a  rule  calling  on  the 
guardians  of  the  Birmingham  Union  to  pay  the 
costs  of  a  writ  of  mandamus  and  the  costs  conse- 
quent thereon.  This  was  a  mandamus  directed  to 
the  justices  of  Warwickshire  to  enter  continuances 
and  hear  the  appeal.  Notice  was  served  on  the 
guardians  by  the  parties  interested,  who  gave 
notice  on  the  19th  Miay  last,  that  they  would  appear 
and  oppose  the  motion.  On  the  9th  June,  after  the 
applicants  had  been  put  to  considerable  expense, 
the  guardians  gave  notice  they  would  not  oppose 
the  application,  and  the  rule  was  made  absolute 
on  that  day.  In  B.  v.  Justices  of  La/ncashire 
(5  D.  &  L.  436),  Wightman,  J.,  in  discussing 
an  application  for  the  costs  of  a  writ  of  man- 
damus  to  court  of  quarter  sessions,  a  case  on 
all  fours  with  the  present,  says,  ''In  support 
of  the  application  for  the  costs,  the  general 
rule  that  the  costs  of  writs  of  mandamus,  the 
issusing  of  which  is  opposed,  are  given  to  the 
successful  party,  was  relied  upon,  while  on  the 
other  side  it  was  contended  that  as  a  general  rule 
costs  were  not  given  where  the  proceedings  were 
rendered  necessary  bv  some  mistake  of  the  court 
itself,  and  that  though  there  were  cases  in  which 
the  costs  of  writs  of  mamdamus  to  correct  erro- 
neous decisions  of  inferior  courts,  had  been  given 
to  the  parties  applying  for  them,  those  were  cases 
in  which  the  objections  unsuccessfully  taken  in  the 
courts  below,  were  so  obviously  untenable  and 
frivolous    that    they    ought    not   to    have   been 
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taken,  and  the  parties  might  be  considered  as 
wilfoUy  misleading  the  court.  Such  a  general 
rule  would  not  be  applicable  to  the  case  of 
a  party  who  having  succeeded  in  the  court 
below  upon  an  erroneous  judgment,  offers  no 
resistance  to  the  correction  of  the  error,  and 
is  no  party  to  the  proceedings  in  this  court 
by  showiufT  cause  against  the  issuing  of  the  man- 
damus."  The  guardians  of  the  Birmingham  Union 
withdrew  their  opposition,  and  as  the  costs  are 
within  the  discretion  of  the  court,  in  such  a  case 
the  court  will  not  grant  them :  (22.  y.  8t  Bamowt^a 
Southwarh,  7  Ad.  &  B.  950.)  [Blackburn,  J. — Can 
you  show  me  a  single  instance  in  which  the  costs 
haTe  not  been  granted.]  If  the  judgment  of  Wight- 
man,  J.,  had  been  dissented  from  there  would  be 
some  reported  case,  but  I  can  find  none. 

BuBsell  Griffiths, — ^The  rule  to  show  cause  was 
served  on  the  19th  May,  and  it  was  not  until  the 
19th  June  that  they  retracted  the  notice.  The  rule 
acted  uDon  by  the  court  under  1  Will.  4,  o.  21, 
8.  6,  is  that  when  an  application  for  a  mcmdamua 
is'  made  and  opposed  tne  unsuccessful  party  pays 
costs,  except  under  very  peculiar  circumstances. 
B.Y.  JtbsHces  of  Stmrey  (14  Q.B.  684).  I  can't 
find  any  case  in  the  books  where  the  application  is 
not  opposed  either  for  or  against. 

Blackbubn,  J. — I  think,  as  the  guardians  opposed 
and  disputed  the  writ,  there  should  be  a  rule 
absolute,  but  at  the  same  time  I  am  desirous  to 
make  it  understood,  where  no  cause  is  shown  we 
might  decide,  differently,  and  then  we  shall  pro- 
bably let  the  argument  be  heard  before  the  full 
court. 

Abchibald,  J. — I  am  of  the  same  opinion. 

Bute  absol/ute. 

Attorneys  for  applicant,  Hayes  and  Oo. 


CBOWir  CASES  AESEBVED. 

Beported  by  Johh  Thoh psos,  Esq.,  Barrister-at-Law. 

SatiMrday,  Nov,  14,  1874. 

(Before  Kellt,  O.B.,  Lush,  Brett,  and  Quain,  JJ., 

and  Pollock,  B.) 

Beg.  v.  Joseph  Budge. 

Indictment — La/rceny  cmd  emhfizzlement  by  Part' 

'  ners*  Act  (30  ^  31  Vict,  c,  116)— 24  ^  26  Vid.  c 
96, «.  22. 

Upon  an  indictment  under  30  ^  31  Vict.  c.  116, 
against  a  partner  or  a  joint  henefiddl  owner  for 
stealing  J  charging  the  'prisoner  vnth  being  a  pa/rt- 
ner  in  one  set  of  counts,  and  in  another  with 
being  a  beneficial  ovmer  of  the  property  stolen : 

Held,  tliat  if  upon  the  evidence  it  turned  out  that 
lie  wo^  guiUy  of  embezzlement  and  not  of  la/rceny, 
he  might,  upon  a  proper  direction  to  the  jwry,  oe 
found  guiUy  of  embezzlement  upon  the  indictment, 
by  virtue  of  sect.  72  of  24  ^  25  Vict.  c.  96.  8o 
also,  if  the  charge  in  the  indictment  had  been  one 
of  embezzlement  and  not  larceny,  he  could  have 
been  found  guiUy  of  larceny  if  the  evidence  war- 
ranted  it. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Becorder  of  Manchester. 

At  a  quarter  sessions  held  for  the  city  of  Man- 
chester, on  the  28th  Aug.  1874,  Joseph  Budge  was 
tried  before  me  upon  the  following  indictment : 

City  of  Manchester  in  the  county  of  Lancaster, 
to  wit. — The  jurors  for  our  lady  the  Queen,  upon 
their  oath  present,  that  Joseph  Budge,  on  the  24th 


Oct.  1871,  being  then  a  member  of  a  certain  co- 
partnership, to  wit,  a  copartnership  between  one 
Kichard  Leicester  and  others  and  him  the  said 
Joseph  Budge,  did  then  and  whilst  he  was  such 
member  of  such  copartnership,  and  within  the 
space  of  six  months  from  the  nrst  to  the  last  of 
the  acts  of  stealing  charged  in  this  indictment, 
11. 10s.  of  the  property  of  the  said  copartnership, 
to  wit,  of  the  saia  Bichard  Leicester  and  others, 
and  him  the  said  Joseph  Budge,  then  and  there 
being  found,  feloniously  did  steal,  take,  and  carry 
away,  against  the  form,  &o. 

Second  count. — That  the  said  Joseph  Budge 
afterwards,  to  wit,  on  the  26th  Jan.  1872,  being 
then  a  member  of  the  said  copartnership,  and 
within  the  space  of  six  months  from  the  first  to 
the  last  of  the  acts  of  stealing  charged  in  this 
indictment,  11.  lbs.  of  and  belonging  to  the  said 
copartnership,  then  and  there  being  found,  felo- 
niously did  steal,  take,  and  carry  away,  against 
the  form,  &o. 

Third  count. — That  the  said  Joseph  Budge  after- 
wards, to  wit,  on  the  11th  April,  m  the  year  last 
aforesaid,  being  then  a  member  of  the  said  copart- 
nership, to  wit,  on  the  day  and  year  last  aforesaid, 
and  within  the  said  space  of  six  months  from  the 
first  to  the  last  of  the  acts  of  stealing  charged  in 
this  indictment,  11.  lbs.  of  and  belonging  to  the 
said  copartnership  then  and  there  being  found, 
feloniously  did  steal,  take,  and  carry  away,  against 
the  form.  Sac 

Fourth  count. — ^That  the  said  Joseph  Budge,  on 
the  day  and  year  first  aforesaid,  then  being, 
together  with  the  said  Bichard  Leicester  and 
others,  a  beneficial  owner  of  certain  moneys  of  and 
belonging  to  them  the  said  Bichard  Leicester  and 
others,  and  the  said  Joseph  Budge,  did  then,  and 
within  the  space  of  six  months  irom  the  first  to 
the  last  acts  of  stealing  charged  in  this  indictment, 
and  whilst  he  was  one  of  such  beneficial  owners, 
certain  other  money,  to  wit,  11. 10s.,  the  property 
of  them  the  said  beneficial  owners,  then  and  there 
feloniously  did  steal,  take,  and  carry  away,  against 
the  form,  &o. 

Fifth  count.— That  the  said  Joseph  Budge  after- 
wards, to  wit,  on  the  26th  Jan.  1872,  being  a  bene- 
ficial owner,  afterwards  and  whilst  he  was  such 
beneficial  owner  as  last  aforesaid,  on  the  26th  Jan. 
in  the  year  last  aforesaid,  and  within  the  said  space 
of  six  months  from  the  first  to  the  last  of  the  acts 
of  stealing  charged  in  this  indictment,  11. 15s.  of 
and  belonging  to  the  said  beneficial  owners  then 
and  there  being  found,  feloniously  did  steal,  take, 
and  carry  away,  against  the  form,  &o. 

Sixth  count. — ^That  the  said  JosephVBudge  after- 
wards, to  wit,  on  the  11th  April  in  the  year  last 
aforesaid,  being  a  beneficial  owner  as  aforesaid, 
and  whilst  he  was  such  beneficial  owner  as  afore- 
said, to  wit,  on  the  day  and  year  last  aforesaid,  and 
within  the  said  space  of  six  months  from  the  first 
to  the  last  of  the  acts  of  stealing  charged  in  this 
indictment,  11.  lbs.  of  and  belonging  to  the  said 
beneficial  owners  then  and  there  being  found,  felo- 
niously did  steal,  take,  and  carry  away,  against 
the  form,  &c. 

It  was  proved  at  the  trial  that  the  prisoner  was 
the  Centi^al  Secretary  to  the  Flint  Glass  Makers' 
Society  of  Great  Britain  and  Ireland,  in  whidi 
Bichard  Leicester  and  others  were  partners  with 
him.  The  society  was  instituted  for  the  purpose 
of  assisting  its  members  in  sickness,  &c. 
The  prisoner  was  paid  an  annual  salary  of  90L 
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as  central  secretary,  and  certain  sums  of  money  were 
transmitted  to  him  on  account  of  the  society  by 
each  of  the  district  secretaries.  It  was  his  duty  to 
act  in  accordance  with  the  rules  of  the  society,  of 
which  the  following  refer  to  its  duties . 

Election  and  Duties  of  Officers. 

That  there  ahall  be  a  central  seoretary  elected  annnally 
by  a  majority  ^'f  the  Totea  of  the  trade,  who  ahall  be 
eogible  for  re-election,  and  who  shall  have  the  power  to 
nominate  a  central  committee  (open  to  the  objection  of 
the^  trade),  in  wboae  hands  the  executive  power  of  the 
lodety  ahall  be  vested  from  year  to  year,  aubjeot  to  anch 
renlationa  aa  ahall  be  hereafter  mentioned. 

That  the  voting  for  the  office  of  central  aecretary,  tma- 
taaa,  and  the  dia&ct  where  oar  funds  are  to  be  invested, 
shall  be  decided  by  individual  voting. 

The  central  secretary  shall  snppTv  district  secretaries 
with  printed  forms  for  returns  of  all  members  who  were 
in  arrean  on  laat  quarter  night ;  alao,  a  aummary  account 
of  income  and  expenditure. 

The  central  seoretaiy  shall  publish  a  report  of  the 
inoome  and  expenditure  of  the  sociely  every  quarter,  with 
a  list  of  the  membera  in  arrears,  also,  the  names  of  all 
sxpeUed. 

be  shall  also  keep  a  list  of  the  unemployed  with  refe- 
rences to  the  sitnationa  they  are  capable  of  filling,  and 
when  applied  to  for  a  man,  he  shall  send  the  man  who  has 
been  longeat  on  the  liat,  if  he  ia  capable  of  filling  the 
situation  he  ia  required  for. 

The  central  aecretary,  neglecting  to  publiah  the  quar- 
terly report  within  one  month  after  receiving  the  last  of 
the  disteict  schedules,  shill  be  fined  2s.  6d.  for  each  week 
it  is  delayed. 

The  central  secretary's  salaiy  shall  be  301.  per  annum. 
Banking  of  surplus  Funds. 

That  the  surplus  money  of  each  district  be  deposited  in 
the  bank  in  the  name  of  three  trustees,  chosen  at  the 
first  quarterly  meeting  of  the  district ;  the  bank  book  to 
be  produced  at  each  meeting  of  the  district,  and  at  the 
genieral  conference  of  the  society. 

The  prisoner  made  out  his  accounts  and  circu- 
lated them  as  usual  in  the  month  of  February  last. 
There  appeared  in  that  account  items  entered  as 
paid  by  him  to  printers  for  work  done  on  account 
of  the  society,  exceeding  the  sams  actually  paid 
for  such  work  by  the  several  sums  which  the  pri- 
soner was  charged  with  stealing  in  the  indictment. 

In  May  last  a  committee  of  the  society  was  sum- 
moned by  the  prisoner,  and  subsequently  o  that 
scrutineers  were  appointed  to  examine  the  pri- 
soner's accounts.  They  met  in  July.  At  their 
me.  ting  the  prisoner  produced  three  printers'  bills 
for  printing,  purportmg  to  be  receipted,  n  '.rder 
to  dischar  e  himself  from  t 'C  amour  s  falsely 
alleged  in  his  accounts  to  have  been  iiaid  by  him 
to  the  printers.  These  bills  and  the  signatures  to 
the  receipts  were  fictitious,  not  having  been  made 
oat  or  signed  by  the  printers,  or  any  one  on  the  r 
behalf.  The  prisoner  took  credit  for,  and  was 
allowed  in  accou*  t  by  the  scrutineers,  the  sums 
for  which  he  produced  the  fictitious  receipts. 

At  a  subsequent  investigation  of  the  pri«oner*s 
aocoants  these  facts  were  discovered,  and  the  pri- 
soner appeared  to  be  a  defaulter  to  the  society  to 
the  extent  of  several  hundred  .  oands. 

The  jury  found  the  prisoner  guilty,  but  having 
some  doubt  whether  he  could  be  found  guilty  on 
the  evidence  produ  ed,  I  reserved  this  case  for  the 
consideration  of  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved.  Judgment  was  respited, 
and  the  prisoner  bailed. 

If  here  was  evidence  upoi^  which  the  jury  could 
find  the  prisoner  guilty,  tne  conviction  is  to  st  >nd, 
if  not,  it  is  to  be  quashed. 

(Signed)  Hbnbt  W.  West, 

Recorder  of  the  said  City  of  Manchester: 

Woodard,  for   the   prisoner.  —  The    conviction 
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cannot  be  sustained.  The  first  three  counts 
are  framed  on  the  30  &  31  Yict.  c.  116,  s.  1, 
which  enacts  that,  *'  If  any  person,  being  a  mem- 
ber of  any  copartnership,  or  being  one  of  two  or 
more  beneficial  owners  of  any  money,  goods  or 
effects,  bills,  notes,  securities,  or  other  property, 
shall  steal  or  embezzle  any  such  money,  goods  or 
effects,  bills,  notes,  securities,  or  other  property  of 
or  belonging  to  any  such  copartnership,  or  to  such 
joint  beneficial  owners,  every  such  person  shall  be 
liable  to  be  dealt  with,  tried,  convicted,  and 
punished  for  the  same  as  if  such  person  had  not 
been  or  was  not  a  member  of  such  copartnersip,  or 
one  of  such  beneficial  owners."  There  was  no 
ofi*ence  of  larceny  in  this  case.  The  prisoner  .vas 
a  member,  and  also  the  central  secretary  of  the 
society.  In  his  capacity  of  central  secretary  it  was 
his  duty  to  receive  moneys  from  district  secre- 
taries, to  use  them  for  the  purposes  of  the  society, 
and  deposit  the  surplus  money  in  the  bank  m 
the  name  of  the  trustees.  He  received  the  moneys 
as  the  servant  of  the  society,  and  not  in  his  capacity 
of  a  member ;  and  being  a  defaulter,  his  offence  is 
not  that  of  larceny.  If  any  offence  was  committed, 
it  was  that  of  embezzlement,  and  he  could  not 
have  been  found  guilty  of  embezzlement  upon  this 
indictment  for  larceny,  for  he  is  charged  in  the 
one  set  of  counts  as  a  member  of  a  copartnership, 
and  in  the  other  as  a  beneficial  owner  with 
Leicester  and  others.  [Brett,  J. — If  this  was  a 
stealing,  your  point  is  gone,  for  the  statute  says, 
"  He  shall  be  liable  to  be  dealt  with,  tried,  con- 
victed, and  punished,  as  if  he  had  not  been  or  was 
not  a  member  of  such  copartnership  or  one  of  such 
beneficial  owners."  Was  not  the  money  sent  to 
him  by  the  district  secretaries  money  belonging  to 
the  society  P]  The  case  does  not  say  that  any  of 
the  sums  charged  in  the  indictment  .were  trans- 
mitted by  anyone  belonging  to  the  society.  And 
the  24  &  25  Yict.  c.  96,  s.  72,  which  provides  in  the 
latter  nart  of  it,  that  if  upon  the  trial  of  any  per- 
son inaicted  for  larceny  it  shall  be  proved  that  he 
took  the  property  in  question  in  any  sach<  manner 
as  to  amount  in  law  to  embezzlement,  &c.,  he  shall 
not  by  reason  thereof  be  entitled  to  be  acquitted, 
but  the  jury  shall  be  at  liberty  to  return  as  their 
verdict  that  such  person  is  not  guilty  of  larceny 
but  is  guilty  of  emoezzlement.  Here  the  jury  have 
not  found  the  prisoner  guilty  of  embezzlement ;  if 
they  had,  it  would  have  been  a  differenc  question. 
Further,  the  property  should  have  been  laid  as  the 
property  of  the  trustees,  if  it  was  a  stealing  from 
the  society : 

Reg.  V.  Mcurks,  10  Cox  Crim.  Caa.  867. 

Ambrose,  Q.C.  {Smyley  with  him),  for  the  prose- 
cution, were  not  called  upon  to  argne. 

Kelly,  C.B. — ^This  case  is  not  altogether  free 
from  diffculty,  as  the  case  is  somewhat  loosely 
stated.  But  looking  at  the  terms  in  which  the 
question  is  submitted  to  us,  viz. :  "  If  there  was 
evidence  on  which  the  jury  could  find  the  prisoner 
guilty,  the  conviction  is  to  stand ;  if  not,  it  is  to 
be  quashed,"  I  think  we  may  read  it,  **  Guilty 
either  of  embezzlement  or  larceny."  Now  the 
facts  that  raise  the  question  are,  that  certain 
moneys  belonging  to  this  copartnership  or  society 
were  transmitted  by  the  district  secretaries  to  the 
prisoner  on  account  of  the  society.  It  follows, 
therefore,  that  the  money  which  so  came  into  the 
prisoner's  possession  was  monev  belonging  to  the 
society.  Then  the  prisoner  made  out  his  accounts 
and  entered  therein  suras  as  paid  to  printers,  ex- 
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ceediog  the  sums  actually  paid  by  the  neveral 
sums  charged  in  the  indictment ;  and  when  called 
upon  to  verify  his  accounts,  the  prisoner  produced 
fabricated  receipts  for  the  sums  so  allegea  to  have 
been  paid  by  him.  If  the  case  had  stopped  there, 
it  might  have  been  said  that  the  time  had  not 
arrived  for  accounting  for  the  whole  of  the  money 
in  his  hands  and  paying  over  the  same  to  the 
society,  and  that  the  difference  had  been  applied 
by  the  prisoner  to  the  use  of  the  society.  But  the 
concluding  paragraph  of  the  case  states  that  at  a 
subseauent  mvestigation  of  the  prisoner's  accounts, 
these  tacts  were  discovered,  ana  the  prisoner  ap- 
peared to  be  a  defaulter  to  the  society  to  the  extent 
of  several  hundred  pounds.  This  can  only  mean  that 
the  time  had  arrived  when  the  moneys  received  by 
the  prisoner  should  have  been  accounted  f or  ,and  that 
the  prisoner  had  failed  to  account  for  them.  The 
result  is,  that  the  prisoner  had  received  moneys 
belonging  to  the  society  which  he  did  not  account 
for,  and  had  given  false  receipts  in  respect  of  them, 
and  it  is  equivalent  to  an  aUegation  that  he  had 
embezzled  or  stolen  those  moneys.  I  think,  there- 
fore, that  the  learned  judge  was  right  in  directing 
the  jury  that  if  they  were  satisfied  that  the  pri- 
soner was  guilty  of  one  or  the  other  of  those 
ofiences,  to  convict,  as  we  must  take  it  that  what 
is  reserved  for  our  opinion  is,  whether  the  prisoner 
was  guilty  upon  the  evidence  of  any  offence  on 
which  the  conviction  upon  this  indictment  could 
be  sustained. 

Lush,  J. — I  am  of  the  same  opinion.  The  in- 
dictment charges  that  the  prisoner,  being  a  member 
of  a  copartnership,  feloniously  stole  moneys  be- 
longing to  the  copartnership.  The  question  re- 
served is,  whether  there  was  any  evidence  to 
justify  a  conviction  upon  that  charge.  Now  the 
evidence  showed  that  the  prisoner  had  fraudulently 
appropriated  to  his  own  purposes  money  belong- 
ing to  the  society.  if  we  are  to  take  it 
that  the  money  so  appropriated  came  to  him 
from  district  secreanes,  he  would  be  guilty 
either  of  larceny  or  embezzlement.  The  statute 
says,  that  if  a  member  of  any  copartnership,  or  one 
of  two  or  more  beneficial  owners,  shall  steal  or  em- 
bezzle any  property  belonging  to  such  copartner- 
ship or  to  such  joint  beneficial  owners,  he  shall  be 
liable  to  be  tried  and  dealt  with  as  if  he  had  not 
been  such  copartner  or^beneficial  owner.  Putting, 
therefore,  the  membership  aside,  it  is  clear  that 
the  prisoner  was  guilty  eitner  of  larceny  or  embez- 
zlement, it  is  immaterial  which,  upon  sect.  72  of 
24  &  25  Yict.  c.  76.  We  must  assume  that  the 
learned  recorder  gave  a  proper  direction  to  the 
jxxrj  upon  this,  and  that  tney  found  the  prisoner 
guilty  of  the  offence  of  whicn  there  was  evidence. 

Brett,  J. — I  am  of  the  same  opinion.  The 
question  reserved  for  the  court,  as  we  must  take 
it,  is,  was  there  evidence  upon  which  the  prisoner 
could  be  found  guilty  upon  this  indictment  on  a 
proper  direction  to  the  jury  ?  The  only  point  is, 
whether  he  was  guilty  of  stealing  or  embezzlement, 
and  if,  upon  the  evidence,  of  embezzlement  only, 
could  he  be  found  guilty  upon  this  indictment  ? 
The  indictment  is  framed  upon  the  80  &  31  Vict.  o. 
116 ;  but  if  it  had  been  an  ordinary  indictment  for 
larceny,  there  is  no  doubt  that  the  prisoner  could 
have  been  found  guilty  of  embezzlement  upon  it : 
(24  &  25  Vict.  c.  96,  s.  72.)  This  indictment 
charges  the  prisoner  with  larceny ;  and,  if  so,  the 
24  &  25  Vict.  c.  96,  s.  22,  in  terms  applies  to  it,  and 
there  is  no  reason  why  we  should  not  so  apply  it. 


There  was  ample  evidence  that  the  prisoner  wm 
guilty  of  embezzlement. 

QuAiN,  J. — I  am  of  the  same  opinion.  By  the 
30  &  31  Yict.  c.  116,  we  may  look  at  the  case  as  if 
the  prisoner  had  never  heen  a  member  of  the 
copartnership ;  and  then,  if  so,  by  24  &  25  Yict. 
c.  96,  s.  72,  a  conviction  on  the  indictment  upon  a 
proper  direction  to  the  jury  may  be  sustained,  if 
the  prisoner  was  guilty  either  of  larceny  or  em- 
bezzlement. There  was  ample  evidence  that  he 
was  guilty  of  embezzlement. 

Pollock,  B. — I  am  of  the  same  opinion. 

Conviction  affirmed. 

Attorneys  for  the  prosecution,  Wheeler  and 
Cobhett, 

Attorneys  for  the  defence,  Hampson  and 
Walmeley. 


Beported  by  M.  W.  V.'Kmllam,  Eaq.,  BHTister-ftt-I*w. 


May  9  and  Nov.  30. 

EEBOR  FBOM  THE  QXTEEN'S  BENCa. 

Beg  v.  Gbsen. 

Ckiwchwardens — Election  by  pariahianere — Sepa- 
rate toumshipe — Division  ofparieh — 10  VicL  ciii. 

By  a  private  Act  of  Parliament,  obtained  in  1847 
at  tne  instance  of  the  patrons  of  the  redoru,  a 
parish,  consisting  of  fowr  toumships,  one  ofiohick 
was  called  by  the  name  of  the  whole  parish,  wot 
dvoidedvnto  threeseparateanddistinetparishesand 
rectories ;  a/nd  it  was  provided  that  **  ttvo  fit  and 
proper  persons  shall  be  chosen  chti/rchwcurdens  for 
earn  such  parish,  when  such  division  shall  haoe 
taken  place,  at  the  same  time  and  in  the  saime 
manner  as  churchwardens  are  now  chosen  and 
appointed  for  the  said**  name  of  tJie  original 
parish,  **  the  rector  of  each  of  the  said  new 
rectories  exercising  the  same  rights  and  powers 
in  the  appointment  of  such  churchwardens,  or 
one  of  them,  as  the  rector  of  the  said  rectory  of** 
the  original  parish  **  now  exercises'*  It  wascUso 
provided  that  "  the  present  churchwardens  of** 
the  name  of  the  ongvnal  parish  ''shctU  con- 
tingle  i/n  office,  and  perform  all  the  necessary 
acts  and  duties,  as  churchwardens,  relaiing  to 
the  three  separale  and  distinct  parishes  and 
churches  as  aforesaid,  after  such  divieian  shall 
have  taken  effect,  until  the  next  usual  period  of 
ampoimiing  ch/wrchwardens" 

Before  this  Act,  one  of  ihe  townships  of  the  pariak, 
of  a  different  nams from  that  of  the  original  parish, 
which  was  by  this  Act  formed  into  a  eeparaie 
pa/rish,  had  its  separate  chapel  and  gra/oeyard,  in 
which  the  usual  services  were  performed  by  a 
cur  ale  appointed  by  the  rector,  and  its  oton  veitry 
and  two  separale  churchwardens,  who  by  custom 
were  both  mosen  by  the  inhabitants  without  inter' 
ference  by  the  rector.  The  churchwardens  of  the 
rest  of  the  parish  were  chosen  and  appointed  as 
at  common  law. 

Held,  by  the  majority  of  the  Eo^hequer  Ohamber, 
(reversing  the  decision  of  theinajority  of  the  Queen*  s 
Bench), that  the  Act  of  rc^liament  did  not  deprive 
the  inhahitants  of  this  township  of  the  priiOege 
in  their  possession  to  chose  both  churchwardens 
for  the  parish  into  which  the  township  was 
formed. 

This  was  an  appeal  from   a  judgment  of  the 
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majority  of  the  Qaeen's  Bench  in  fayour  of  the 
defenduit,  npon  retarn  to  a  mandamus  stated  in 
a  special  case.  The  writ  commanded  the  defen- 
dant, the  rector  of  the  parish  of  March,  in  the 
oonnty  of  Cambridge,  to  convene  a  meeting  in 
Testry  of  the  inhabitants,  ratepayers,  of  the  said 
reotory  and  parish,  for  the  purpose  of  electing 
two  fit  and  proper  persons  to  be  churchwardens 
for  the  said  rectory  and  parish. 

The  case  was  argued  in  the  court  below  on 
the  I2th  Not.  1873,  and  judgment  was  given 
on  the  16th  Feb.  1874 ;  the  majority  of  the  court 
in  favour  of  the  defendant  consisted  of  Block- 
bom  and  Archibald,  JJ.,  from  whose  opinion 
Qnain,  J.  dissent-ed. 

The  special  case  and  the  judgments  of  the  Court 
of  Qaeen's  Bench  are  fully  reported  30  L.  T.  Eep. 
N  S.255 ;  ante,  vol.  viii.,  p.  -473. 

Bidwer,  Q.C.  (with  him  P.  M.  White)  now  argued 
for  the  appellant,  the  prosecutor. 

Prideaux,  Q.C.  (with  him  F.  Turner)  for  the  re- 
spondent, the  rector. 

Cur.  adv.  wit 

Nov,  30. — Clbasbt,  B.,  delivered  the  judgment 
of  himself.  Pollock  and  Amphlett,  BB.— The 
parish  of  Doddington  consisted  of  foar  townships. 
The  three  townships  or  hamlets  of  Doddington, 
Wimblinjp^n,  and  Benwick,  and  the  township  of 
March.  The  township  of  March  was  larger  in  area 
and  population  than  the  three  other  townships 
taken  together,  and  had  a  chapel  and  gravevard, 
with  a  spire  and  peal  of  bells,  in  which  all  the 
offices  of  the  church  were  performed.  It  had  its 
own  overseers,  made  its  own  poor  and  highway 
rates,  and  had  separate  churchwardens,  and  a 
church  rate  confined  to  March;  and  the  inhabi- 
tants held  their  own  vestries  in  which  the  inhabi- 
tants of  the  other  townships  did  not  interfere.  It 
appears  by  paragraph  18  of  the  case  that  March, 
which,  in  the  Act  of  Parliament  which  will  be 
presently  referred  to,  is  called  the  township 
chapelry  or  hamlet  of  March,  was  sometimes 
called  the  parish  of  March  in  the  vestry  books 
and  other  similar  documents;  and  that  the  in- 
habitants are  called  parishioners  of  March,  and 
the  chapel  called  the  church  of  March.  The  pariah 
church  was  in  the  township  of  Doddington,  and 
there  tho  inhabitants  of  the  townships  of  Dodding- 
ton, Wimblington,  and  Benwick  held  their  vestries 
and  made  their  several  rates,  and  churchwardens 
were  appointed  by  the  name  of  churchwardens  of 
the  parish  of  Doddington,  but  they  exercised  no 
functions  within  the  lownship  or  chapelry  of 
March.  In  the  chapelry  of  March  the  custom 
prevailed  that  the  inhabitants  should  elect  both 
churchwardens,  the  vicar  having  no  right  o  1 
appointment.  This  custom  was  questioned  in 
1782,  and  proved  the  subject  of  a  trial  at  the 
assizes  for  Cambridge  in  1782,  and  the  custom 
was  established  (see  paragraph  26).  It  is  worthy 
of  notice  (though  it  was  hardly  adverted  to  in  the 
argument  or  in  the  judgment  in  the  court  below) 
that  the  churchwardens  so  elected  acted  ex  officio 
as  overseers  of  the  poor  for  March.  The  mode  of 
electing  the  churchwardens  to  act  for  the  rest  of 
the  parish,  called,  as  has  been  already  mentioned, 
churchwardens  for  the  parish  of  Doddington,  was 
the  usual  one  in  the  absence  of  any  custom,  viz., 
a  joint  appointment  if  there  was  no  difference,  and 
if  there  was  a  difference  then  the  rector  appointed 
one,  and  the  inhabitants  elected  the  other. 
Matters  being  in  this  condition,  a  private  Act  was 


obtained  in  1847,  at  the  instance  of  the  then 
patron  of  the  rectory  of  Doddington,  for  dividing 
the  parish  or  rectory  into  three  separate  and  dis- 
tinct parishes  and  rectories ;  and  by  this  Act, 
sect.  1,  it  was  enacted  that  the  township,  chapelry, 
or  hamlet  of  March  should  be  and  form  a  separate 
and  distinct  parish  and  rectory  called  by  the  name 
of  the  parish  and  rectory  of  March.  The  question 
in  the  present  case  is  whether  this  Act  of  Parlia- 
ment does  away  with  the  customary  mode  of 
election  of  churchwardens  in  March,  and  substi- 
tutes the  mode  of  election  which  prevails  in  the 
absence  of  custom.  It  appears  to  me  that  it  does 
not.  In  the  first  place,  the  common  mode  of 
election  is  not  an  incident  to  a  parish  or  rectory 
so  as  to  make  the  formation  of  a  parish  or  rectory 
necessarily  to  carry  with  it  the  common  mode  of 
election.  The  customary  mode  of  election  is  as 
much  an  incident  to  a  parish  as  a  common  one, 
and  it  is  a  question  of  fact  whether  the  custom 
exists  so  as  to  be  incident  or  not.  The  learned 
counsel  contended,  though  without  placing  much 
reliance  upon  it,  that  the  formation  inio  a  separate 
parish  or  rectory  ipso  facto,  carried  with  it  the  com- 
mon mode  of  election ;  but  that  seems  to  be  incor- 
rect: it  would  do  so  if  there  was  no  customary 
mode  of  election  applicable  to  h,  but  that  is  the 
question  we  have  to  consider,  and  the  answer 
depends  upon  the  proper  construction  of  the  Act, 
how  by  the  first  section  the  old  limits  are  pre- 
served, and  the  township,  chapelry,  or  hamlet  of 
March  is  made  into  a  parish  and  rectory.  It  ap- 
pears to  me  that  if  there  were  nothing  else,  the 
township,  chapelry,  or  hamlet  must  include  local 
customs  which  belong  to  them.  Those  customs 
were  annexed  to  the  land,  and  were  not  for  the 
interest  of  particular  persons,  but  for  the  persons 
as  inhabitants.  It  would  therefore  not  be  correct  to 
hold  that  that  which  may  be  properly  included  in 
the  change  is  taken  away  by  the  change  from  a 
chapelry  into  a  separate  parish.  Before  examining 
the  particular  words  of  the  Act  of  Parliament,  1 
will  only  observe  that  it  ought  to  require  very 
strong  and  clear  words  in  a  private  Act  of  Parlia- 
ment, obtained  at  the  instance  of  the  patron  of  the 
living,  to  take  away  the  right  of  the  inhabitants  of 
the  district,  established  adversely  to  the  rector  by 
the  judgment  of  a  court  of  law.  But  I  apprehend 
that  when  the  words  are  examined  it  will  appear 
that  they  were  used,  though  perhaps  with  some 
looseness  of  language,  to  retain  the  old  mode  of 
election  both  of  the  churchwardens  for  Dodding- 
ton and  of  the  churchwardens  of  March ;  and  that 
the  argument  opposed  to  this  view  has  for  its  only 
foundation  the  looseness  of  language  by  which  the 
churchwardens  for  the  parish  of  Doddington  (ex- 
clusive of  March)  had  been  called  churchwardens 
of  Doddington  without  any  qualification.  In  fact 
they  were  the  onl v  churchwardens  appointed  in  the 

Earish  church  of  Doddington,  and  unless  they  are  to 
avea  long  and  explanatory  name  would  naturally 
have  the  name  of  churchwardens  of  Doddington. 
The  section  to  be  considered  in  the  5tb,  and  the 
question  is  what  do  the  words  "  in  the  same  man- 
ner as  the  churchwardens  for  the  parish  of  Dod- 
dington" import.  It  appears  to  roe  that  the 
words  "  in  the  same  manner"  maintain  Dhe  existing 
mode  of  choice,  and  they  can*t  do  so  unless  the 
words  "  parish  of  Doddington  "  signify  the  whole 
parish  of  Doddington.  The  legittlatiou  has  refer- 
ence to  the  whole  parish,  and  the  words  which  pro- 
perly signify  the  whole  parish  ought  to  be  bO  read. 
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There  is  no  reason  d  priori  why  the  mode  of 
choice  prevailing  formerly  in  one  part  of  the  parish 
should  be  preferred  to  that  prevailing  in  another. 
But  this  reading  of  the  words  has  the  great  merit 
of  not  indirectly  and  by  construction  taking  away 
any  existing  right,  and  so  violating  a  rule  Of  con- 
struction found  in  the  common  law  as  early  as 
Coke  upon  Littleton,  115a,  referred  to  by  my 
brother  Quain  in  his  judgment.  Indeed,  if  the 
words  were  clear,  enacting  in  general  terms  the 
common  mode  of  election  as  applicable  to  a 
number  of  subjects  collectively,  as  to  a  parish 
consisting  of  several  townships,  the  authori- 
ties are  very  strong  that  these  general  terms 
are  not  to  be  held  as  taking  away  a  particular  cus- 
tom existing  in  one  of  them.  The  distinction  is 
between  one  enactment,  introducing  an  entirely 
new  mode  of  election  which  would  abrogate  all 
the  old  ones,  and  an  enactment  introducing  in 
affirmative  words  the  common  law,  in  which  case 
particular  customs  would  remain  (see  Hargreave's 
note,  153  to  Co.  Litt.  115a)  :  the  authorities  are 
numerous  and  are  there  referred  to.  But  it  is  un- 
necessary to  pursue  this  view  in  the  present  case, 
because  it  appears  to  me  that  the  proper  meaning 
of  the  words  is  that  the  old  mode  of  choosing  is  to 
continue  in  the  whole  parish.  The  words  are  "  for 
the  parish  of  Doddington."  This,  taken  by  itself, 
means  the  whole  parish  of  T)oddington,  and  not 
one  part  which  has  been  sometimes  called  the 
parish  of  Doddington,  though  there  may  be  cir- 
cumstances to  make  it  signify  the  part  which  has 
been  so  called.  A  nd  the  reasons  which  make  me 
conclude  that  in  this  Act  of  Parliament  it  ought 
to  mean  the  whole  parish  of  Doddington,  are, 
first,  that  the  words  in  the  fifth  section  being  "the 
said  parish  of  Doddington,"  we  find  the  following 
recital  with  which  the  Act  b'^gins  :  "  Whereas  the 
rectory  and  parish  of  Doddington,  otherwise  Dor- 
nington,  in  the  diocese  of  Ely,  in  the  county  of 
Cambridge,  comprises  the  whole  of  the  township 
of  Doddington,  otherwise  Dornington,  the  hamlet 
of  Benwick,  the  hamlet  of  Wimblington,  and  the 
township,  chapelry,  or  hamlet  of  March."  This 
properly,  if  not  conclusively,  interprets  the  same 
words  used  in  the  fifth  section.  Secondly,  the 
language  of  the  sixth  section  appears  to  me  con- 
clusive as  to  this.  The  second  portion  of  that 
section  continues  in  office  &r  the  current  year  all 
tlte  old  churchwardens,  and  it  describes  tnem  all 
as  "  churchwardens  for  the  parish  of  Doddington." 
Now  there  is  no  sounder  course  of  construction 
than  that  words  in  general  should  be  read  in  the 
same  sense  in  several  parts  of  an  Act  of  Parlia- 
ment, or  other  document,  unless  there  is  some- 
thing in  the  context  to  show  that  a  different 
meaning  should  be  given.  In  the  sixth  section 
the  words  must  be  used  as  signifying  the  whole 
parish,  and  its  several  parts,  unless  we  are  to  hold 
that  the  effect  of  that  section  was  ipso  facto  to  do 
away  with  the  churchwardens  of  March  for  the 
current  year — a  proposition  which  the  learned 
counsel  for  the  defendant  in  answer  to  one  of  my 
learned  brothers  hardly  yentured  to  contend  for. 
We  have,  therefore,  in  the  present  case,  in  favour 
of  the  construction  which  it  appears  to  me  should 
be  adopted,  the  language  of  the  recital  of  the  Act 
of  Parliament,  which  may  be  properly  used  as  an 
interpretation  clause,  and  tne  language  of  the 
sixth  section,  which  in  relation  to  the  same  mat- 
ter, viz.,  the  churchwardens  of  March,  gives  a 
particular  meaning  to  the  words.    It  appears  to 


me  superfluous  to  strengthen  this  conclusion  by 
reference  to  sect.  22,  or  other  section  of  the  Act, 
as  I  should  wish  to  be  regarded  as  adopting  the 
reasons  given  by  my  brother  Quain  in  his  judg- 
ment in  the  court  below.  I  will  only  add  tluit 
this  conclusion  is  strengthened  by  the  custom  in  the 
chapelry  of  March  that  the  churchwardens  chosen 
according  to  the  custom  are  ex  ojflcio  the  overseers 
for  the  township.  The  above  reasons  appear  to 
me  to  outweigh  the  grounds  upon  which  the  oppo- 
site conclusion  is  founded.  It  is  true  that  the 
words  "  churchwardens  for  the  parish  of  Dodding- 
ton **  had  been  used  in  the  sense  of  churchwardens 
of  the  parish,  exclusive  of  March.  And  this 
no  doubt  lays  a  foundation  for  an  argument  that 
in  the  present  Act  it  should  be  so  read,  and  would 
be  sufficient  in  the  absence  of  reasons  to  the  con- 
trary. But  it  depends  upon  a  coincidence  of 
language  in  the  Act  of  Parliament  with  language 
properly  applicable  to  one  thing,  and  which  has 
in  a  manner,  which  can  be  accounted  for,  been 
applied  to  another.  This  is  not  in  my  opinion 
sufficient  to  meet  the  weighty  reasons  against 
holding  such  language  to  depnye  the  inhabitants 
of  March  of  a  right  which  they  possessed.  Some- 
thin&r  was  said  m  the  course  of  the  argument  of 
the  words  in  the  5th  section  "  choice  and  appoint- 
ment," indicating  that  there  was  afterwards  to  be 
a  choice  and  appointment,  and  that  when  the 
inhabitants  chose  or  elected  there  would  be  no 
appointment  in  the  proper  sense  of  the  word, 
that  is,  no  appointment  of  one  ohnrchwarden 
by  the  rector.  But  this  language,  if  any  relianoe 
could  be  placed  upon  the  particular  words,  would 
be  satisfied  by  a  choice  and  appointment  in  some 
of  the  parishes  where  the  rector  had  the  right  of 
appointing  one,  and  a  choice  or  election  where 
there  was  a  choice  and  election  before.  Besides 
the  words  "  choice  and  appointment,"  indicating . 
in  a  general  sense  the  act  by  which  the  office  of 
churchwardens  is  conferred,  it  would  be  most 
unreasonable,    it   appears  to  me,  to  make  them 

foverning  words  in  the  construction  of  the  clause, 
will  only  add  that  if  the  intention  was  as  con- 
tended for  by  the  rector,  it  would  have  been  clearly 
and  naturally  expressed  by  enacting  that  in  all 
the  three  new  parishes  the  same  mode  of  appoint- 
ing churchwardens  should  prevail,  yiz.,  appoint- 
ment of  one  by  the  vicar  and  election  of  the  other 
by  the  inhabitants,  unless  they  concurred  iu 
a  joint  appointment  But  such  an  enactment, 
affecting,  as  it  might,  the  existing  rights,  would 
hardly  have  been  allowed  in  a  private  Act  of 
Parliament,  and  therefore  the  present  form  should 
be  a  proper  one,  importing  no  change.  If  it  could 
be  supposed  the  language  of  the  section  had  been 
used  to  give  or  to  take  away  the  rights  of  the 
parishioners  of  March,  an  unfavourable  impression 
would  have  arisen  in  relation  to  the  person  re- 
sponsible. But  I  do  not  make  any  insinuation  of 
that  sort.  I  think  that  the  language  was  used  in 
order  to  preserve  the  rights  of  the  inhabitants 
of  the  whole  parish,  and  that  it  has  done  so 
sufficiently. 

Bramwell,  B. — I  am  of  opinion  that  the  judg- 
ment should  be  reversed.  The  question  turns  on 
sect.  5.  In  construing  it,  it  must  be  borne  in 
mind  that  the  churchwardens  of  Doddington, 
Benwick,  and  Wimblington,  wore  called  "the 
churchwardens  lor  Doddington  "  (I  should  think 
more  properly  of  Doddington),  and  I  have  no 
doubt  that  by  that  name  they  could  sue  or  take  a 
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^iffc.  Bat  "  churchwardens  for  or  of  Doddington  " 
18  nofc  the  expression  in  the  statute.  The  statute 
says  that  in  future  churchwardens  shall  be  chosen 
for  each  such  parish  as  they  now  are  chosen  and 
appointed  for  the  said  parish  of  Doddington,  the 
rector  of  each  of  the  new  rectories  exercising  the 
same  rights  and  powers  in  the  appointment  of 
such  churchwardens  as  the  rector  of  the  said 
rectory  of  Doddington  now  exercises.  They  are 
then  to  be  chosen  for  each  such  parish  as  they 
now  are  for  the  said  parish  of  Doddington.  Now 
what  is  the  said  parish  of  Doddington  P  If  the 
previous  sections  are  examined  it  will  be  found 
that  the  said  parish  of  Doddington  is  the  whole 
parish  consistmg  of  Doddington,  March,  Ben  wick, 
and  Wimblington.  The  said  parish  then  means 
the  whole  of  the  parish;  the  non-insertion  o' 
''whole"  makes  no  difference,  and  the  whole 
means  all  the  part".  The  churchwardens  then  of 
the  new  parishes  are  to  be  elected  *'  as  the  church- 
wardens for  the  whole  of  Doddington,  including 
therein  Doddington,  March,  Ben  wick,  and  Wim- 
blington, are  now  elected."  No  difficulty  arises 
in  reddendo  eingtda  singtdia.  The  churchwardens 
for  the  part  of  Doddington  are  ''now  elected,"  one 
by  tho  rector,  one  by  the  parishioners.  So  they 
are  to  be  in  future.  So  the  churchwardens  for 
Benwick  and  Wimblington,  who  are  the  same  as 
for  Doddington,  are  now  elected  in  that  way.  So 
in  future.  The  churchwardens  for  March  are  now 
elected  by  the  parishioners.  So  in  future.  This 
eonstmction  is  confirmed  by  the  conclusion  of  the 
cfamse  which  supposes  that  there  are  different 
ways  of  electing  churchwardens  in  the  said  parish, 
and  the  rector  of  each  new  parish  will  exercise 
the  same  rights  and  powers  in  the  appointment 
of  charchwardens  as  the  rector  of  the  said  parish 
of  Doddington  exercised  in  it  before.  So  that  if 
he  exercised  none  before  in  March,  neither  will 
the  new  rector  now.  Had  that  been  meant  which 
the  defendant  contencts,  the  words  should  have 
been  "as  at  Common  Law,"  or  "one  by  the 
parishioners,  one  by  the  rector  if  they  differ ;  "  or 
"  as  the  churchwardens  of  Doddington,  Benwick, 
and  Wimblington  are  now  elected.  Sect.  6  con- 
firms this  view.  The  said  parish  there  has  the 
same  meaning  as  in  sect.  5,  and  there  is  no  need 
to  suppose  a  casvs  omissus,  or  that  any  part  will 
be  left  without  churchwardens.  Sect.  22  confirms 
it:  that  supposes  that  there  will  be  different 
modes  of  electing  in  the  new  parishes.  Lastly 
the  right  and  justice  are  that  way.  We  ou^ht 
not  to  suppose  that  the  privilege  in  the  possession 
of  the  inhabitants  of  March  has  been  taken  from 
them.  There  is  no  reason  why  it  should  have 
been.     If  done,  the  words  should  be  plain. 

Lord  CoLKRiDGE,  C.J.,  delivered  the  judgment 
of  himself,  Brett,  and  Denman,  JJ. — This  was  an 
I  ppeal  from  a  judgment  of  the  Court  of  Queen's 
1  ench  on  a  special  case  stated  in  a  proceeding  by 
'  ay  of  maTidamtis  for  the  purpose  or  obtaining  the 

<  pinion  of  the  court  on  the  question  whether  the 
:  {habitants  of  the  parish  of  March,  in  the  county 

<  r  Cambridge,  have  the  right  to  elect  both  the 

<  inrchwardens  of  that  parish.  The  rectory  and 
Uriah  of  March  was  created  in  1847  by  the  Act 
9  dc  11  Yict.  c.  iii.,  which  was  passed  for  the 
nrpoee  of  dividing  the  parish  of  Doddington  into 
hree  new  parishes.  Before  the  passing  of  the 
Sjct  the  parish  of  Doddington  consisted  of  four 
ownships,  viz.,  Doddington,  March,  Wimblington, 
od  Benwick.  The  parish  church  was  in  the  town- 


ship of  Doddington;  and  in  the  township  of 
March  there  was  a  consecrated  chapel  with  a 
graveyard,  which  was  served  by  a  curate  nomi- 
nated by  the  rector  of  the  parish  of  Dodding- 
ton. The  inhabitants  of  March  were  generally 
married  and  buried  in  the  chapel  and  grave- 
yard of  March,  but  it  appears  from  the  Act, 
sects.  15  and  28,  that  they  had  equally  with  the  rest 
of  the  inhabitants  of  the  above  parish  of  Dod- 
dington the  right  to  be  married  and  buried  at  the 
parish  church.  The  inhabitants  of  March  seem  to 
have  ei^oyed  all  the  rights  and  privileges  of  a 
separate  parish.  They  appointed  their  own  sexton 
(paragraph  20  of  case)  without  any  interference  on 
the  part  of  the  rector  of  Doddington,  although  the 
rector  appointed  the  parish  clerk  (so  called)  of 
March.  Nevertheless  in  the  Act  of  Parliament 
March  is  spoken  of  throughout  as  the  township, 
chapelry,  or  hamlet  of  March,  and  is  treated 
throughout  as  a  parochial  chapelry  within  the 
parish  of  Doddington.  With  regard  to  the  ap- 
pointment of  churchwardens  it  appears  from  the 
case  that  before  the  passing  of  the  Act  the  inhabi- 
tants of  March  used  to  hold  vestries  at  Mai*uh  and 
elect  two  officers  for  the  township  who  are  called 
in  the  case  churchwardens,  although  it  is  not 
stated  by  what  name  they  were  elected.  None  of 
the  inhabitants  of  the  rest  of  the  parish  used  to 
take  part  in  the  March  vestries.  The  persons  so 
elected  in  March  officiated  within  the  township  of 
March  only.  The  inhabitants  of  the  other  three 
townships  used  to  hold  vestries  at  Doddington, 
and  at  such  vestries  two  churchwardens  were 
appointed  by  the  name  of  "  churchwardens  for  the^ 
parish  of  Doddington."  The  churchwardens  so 
appointed  exercised  no  functions  within  the  town- 
ship of  March,  nor  did  any  of  the  inhabitants  of 
March  take  any  part  in  their  election.  At  the 
vestries  held  at  March  the  inhabitants  by  custom 
elected  both  persons,  but  at  the  vestries  held  at 
Doddington  the  common  law  method  of  appoint- 
ment prevailed,  that  is,  a  joint  appointment  of 
both  churchwardens  by  the  rector  and  the  parish- 
ioners where  there  was  no  difference;  and  in 
case  of  difference  the  appointment  of  one  by  the 
rector  and  the  election  of  the  other  by  the  parish- 
ioners. Such  was  the  state  of  things  before  the 
passing  of  the  Act  10  &  11  Yict.  c.  iii.  By 
that  Act  the  parish  of  Doddington  was  for 
the  future  to  be  divided  into  three  sepa- 
rate parishes.  The  township  of  Doddington 
and  hamlet  of  Wimblington  were  to  be  the  new 

Earish  of  Doddington,  the  township,  chapelry,  or 
amlet  of  March  was  to  be  the  new  parish  of 
March,  and  the  hamlet  of  Benwick  was  to  be  the 
new  parish  of  Benwick.  The  provision  with  regard 
to  the  appointment  and  election  of  churchwardens 
in  the  new  parishes  is  contained  in  the  5th  section 
of  the  Act,  upon  tbe  construction  of  which  the 
entire  question  in  tho  present  case  depends.  The 
materifid  words  of  the  5th  section  are  as  follows  .- 
"  Two  fit  and  proper  persons  shall  be  chosen 
churchwardens  for  each  such  parish,  when  such 
division  shall  have  taken  effect,  at  the  same  time 
and  in  the  same  manner  as  churchwardens  are 
now  chosen  and  appointed  for  the  said  parish  of 
Doddington,  the  rector  of  each  of  the  said  new 
rectories  exercisiLg  the  same  rights  and  powers  on 
the  appointment  of  churchwardens  or  one  of  them, 
as  the  rector  of  the  said  rectory  of  Doddington 
now  exercises."  The  contention  of  the  prose- 
cutors is  that  the  effect  of  this  section  is  to  pre- 
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serve  to  the  inhabitants  their  right  to  eleot  both 
churchwardens  in  the  said  parish  of  March.  The 
lector  of  March  contends  tnat  the  effect  is  to  give 
him  the  right  to  appoint  one  of  the  churchwardens 
in  case  of  difference.  Such  is  the  question  at 
issue,  and  in  consequence  of  the  difference  of 
opinion,  both  in  the  court  below  and  in  this  court, 
it  is  necessary  to  examine  with  care  the  state- 
ments of  the  case,  and  the  language  of  several 
sections  of  the  Act  of  Parliament.  Now  the  24th 
paragraph  of  the  case  (the  substance  of  which  I 
have  already  set  forth)  states  that  at  the  vestries 
held  at  Doddington,  church  wardens  were  appointed 
by  the  name  of  '*  churchwardens  for  the  parish  of 
Doddington,"  and  in  the  appointment  of  these 
churchwardens  for  the  parish  of  Doddington,  the 
rector  (paragraph  25)  had  the  common  law  right 
of  appointing  one  in  case  of  difference.  By  the 
Act  there  are  to  be  three  new  parishes,  Dodding- 
ton proper,  March,  and  Benwick,  and  (here  I  use 
the  very  words  of  the  5th  section)  "  two  fit  and 
proper  persons  shall  be  chosen  churchwardens 
for  each  such  parish  "  (i.e.  Doddington,  March, 
and  Benwick)  '*when  such  division  shall  have 
taken  effect,  at  the  same  time  and  in  the  same 
manner  as  churchwardens  are  now  chosen  and 
appointed  for  the  said  parish  of  Doddington."  I 
pause  here  to  ask  how  were  the  churchwardens 
for  the  parish  of  Doddington  chosen  and  ap- 
pointed P  The  case  (paragraphs  24  and  25)  answers 
the  question,  in  the  common  law  manner.  It 
should  seem  necessarily  to  follow,  if  the  section 
stopped  here,  that  the  churchwardens  of  March 
could  not  legally  be  chosen  in  any  other  manner. 
It  has  been  said,  however,  that  the  words  from 
which  this  inference  is  drawn  do  not  justify  it, 
because  they  include  also  the  churchwardens  (so 
to  call  them)  of  March,  and  that  these  persons  (as 
is  the  fact)  ^ere  not  chosen  and  appointed  in  the 
common  law  manner.  But  in  order  to  sustain  this 
objection  it  must  be  assumed  or  found  that  the 
officers  who  acted  as  churchwardens  for  March  were 
in  law  or  in  fact  two  of  the  churchwardens  for  the 
parish  of  Doddington,  in  other  words  that  there 
were  four  churchwardens  for  the  parish  of  Dod- 
dington, two  of  whom  acted  for  March  only.  In 
the  very  able  judgment  of  my  brother  Bramwell, 
which  I  have  bad  the  advantage  of  reading,  this 
is  assumed.  With  genuine  deference  for  him, 
however,  I  can  find  no  ground  in  principle,  or  in 
authority  apart  from  his  own,  for  any  such 
assumption.  Many  large  parishes,  especiallv  in 
the  North  of  England,  are  divided  into  townships, 
and  in  each  township  churchwardens  or  chapel- 
wardens  are  elected ;  but  each  of  these,  though 
chosen  by  and  acting  specifically  for  the  respec- 
tive township,  is  churchwarden  for,  and  represents 
the  whole  parish.  Ohurch wardens  and  parishes 
of  this  kind  will  be  found  described  in  the  cases 
of  Bex  V.  Marsh  (5  A.  &  E.  468),  and  Bremner  v. 
HuU  (L.  Rep.  1  C.  P.  748).  But  the  church- 
wardens (so  called)  of  March  and  the  parish  of 
Doddington  were  neither  officers  nor  a  parish  of 
this  sort.  There  is,  however,  a  case  of  Wise  v. 
Creeke  (2  Lev.  186),  in  which  .  omething  very  like 
the  relation  of  March  to  Doddington  is  to  be  found 
described,  so  like  that  it  is  worth  while  to  refer 
to  it.  That  was  a  suit  by  the  churchwardens 
of  Addeubury  to  compel  the  inhabitants  of  Bode- 
cut,  a  village  in  the  parish  of  Addenbury,  to  con- 
tribute to  the  repairs  of  the  parish  church.  The 
plaiuiiff  declared  iu  prohibition,  and  stated  as  fol- 


lows :  Time  out  of  mind  they  have  had  in  Bodecat 
a  chapel  parochial  or  a  church  of  Bodecut  ififra 
parocnium  do  Addenbury,  in  which,  time  out  of 
mind,  there  has  been  a  body  of  a   church,  a 
chancel,  campana  et  omnia  alia  parochiaUa  troplusaf 
and  Divine  service  and  Sacraments,  and  a  distinct 
perambulation  for  Bodecut,  separate  from  that  of 
Addenbury,  and  that  the  inhabitants  of  Bodecat 
never  go  to  the  church  of  Addenbury  nor  have 
seats  there,  and  that  the  inhabitants  of  Bodecat 
have  distinct  churchwardens,  and  make  no  other 
use  of  the  church  or  churchyard  of  Addenbury 
nisi  tantum  pro  sepuUurd.    In  this  case  it  was 
held  that  the  custom  to  repair  the  parochial  chapel 
was  good  to  exempt  the  inhabitants  of  Bodecat 
from  liability  to  repair  the  mother  church.    Bat 
it  was  not  contended,  nor  could  it  have  been,  that 
the  churchwardens  of  Bodecut  were  churchwardens 
of  Addenbury.   The  two  churchwardens  of  Adden- 
bury brought  the  suit,  and  they  would  have  been 
improper  parties  if  the  churchwardens  of  Bodecat 
had  been  churchwardens  of  Addenbury  also,  and 
in  like  manner  I  do  not  think  that  the  church- 
wardens of  March  were  or  could  have  been  church- 
wardens for  the  parish  of  Doddington.    They  are 
nowhere  called  so,  and  I  see  no  ground  for  saying 
that  they  could  have  so  acted.    It  seems  to  me, 
therefore,  that  it  the  5th  section  had  stopped  with 
the  words  which  I  have  been  examining,  the  in- 
ference which  I  have  drawn   from  these  words 
would  be  inevitable.    But  the  5th  section  does 
not  stop  with  these  words,  and  it  is  to  be  con- 
sidered whether  the  rest  of  the  section  strengthens 
or  weakens  the  inference  which  I  draw  from  the 
words  which  hitherto  I  have  been  considering. 
The  section  proceeds  thus,  "  The  rector  of  each 
of  the  said  new  rectories  exercising    the  same 
rights    and     powers    in     the    appointment    of 
such     churchwardens     or     one    of     them     as 
the     rector     of     the     said     rectory    of     Dod- 
dington now  exercises."    On  this  I  observe  first 
that  (I    think    without    exception)    thronghoat 
the  Act  of  Parliament  and  the  case,  whenever  the 
common  law  mode  of  cbosing  churohwai'dens  is 
alluded  to,  the  word  made  use  of  is  "  appoint." 
There  was  at  Doddington  a  joint  appointment  by 
the  rector  and  the  parishioners,  and  in  case  of 
difference,  an  appointment  by  one  churchwarden 
by  the  rector  and  an  election  of  another  by  the 
parishioners.     It  may  be  important  to   observe 
that  it  is  not  strictly  accurate  to  say,  as  has  been 
said,  that  the  churchwardens  of  Doddington  were 
elected  one  by  the  parishioners  and  one  by  the 
rector.      The  rector  did  not  elect  but  appoint: 
the  parishioners,  if  there  was  a  difference,  did  not 
appoint  but  elect ;  if  there  was  no  difference  then 
there  was  a  joint  appointment.     Before  the  Act 

£assed,  however,  the  churchwardens,  so  called,  for 
[arch,  were  not  appointed  at  all,  they  were  both 
elected.  The  only  churchwardens  who  were  or 
could  be  appointed,  were  those  of  Doddington. 
Now  bearing  this  in  mind,  and  reading  the  section 
as  it  is  suggested  it  should  be  read,  treating  the 
word  Doddingion  as  including  March,  and  redr 
de7ido  smgula  singulis,  this  follows  as  the  read- 
ing of  it.  "  Two  fit  and  proper  persons  shall 
be  chosen  churchwardens  of  March  at  the 
same  time,  and  in  the  same  manner  as  church- 
wardens are  chosen  and  appointed  for  March." 
But  no  churchwardens  were  ever  appointed  for 
March  at  all,  and  the  word  appointed  must  on  this 
view  be  rejected  as  far  as  March  is  concerned. 
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The  section   will  then   proceed,  "the  rector  of 
March,  exercising  the  same  rights  and  powers  in 
the  appointment  of  such  churchwardens,  or  one  of 
them,  as  the  rector  of  the  said  rectory  of  Dodding- 
ton  now  exercises  [in  the  part  oi   Doddington 
called  March]."     The  last  seven  words  must  be 
inserted  in  order  to  sustain  the  interpretation  of 
the  section  contended  for  by  the  prosecutor.    But 
there  being  no   appointment   of  churchwardens 
in  March,  and  the  rector  of  Doddington  exer- 
cising   no    right    of    appointment     of    church- 
wardens    in     March,    tins     latter  part    of    the 
section     has,   according    to    this    interpretation, 
no  meaning  whatever.    If  the  interpretation  con- 
tended for  by  the  defendant  be  correct,  both  parts 
of  the  section  make  good  sense,  a  strong  reason 
surely  for  thinking  that  the  latter  interpretation 
is  the  sound  and  reasonable  one.     Is  then  the 
argament  in  favour  of  this  interpretation  weakened 
in  any  ^ay  by  any  other  sections  of  the  Act  P   The 
6th  and  the  22n(l  sections  have  been  referred  to 
both  in  the  court  below  and  in  this  court,  as  making 
in  favour  of  the  prosecutor.    As  to  the  6th,  it  was 
pointed  out  by  my  brother  Quain,  that,  according 
to  the  view  of  the  majority  of  the  court  below,  the 
charchvrardens  (so  called)  of  March  would  be  for 
a  short  time   superseded.     The  answer  of   my 
brother  Blackburn  is  probabl^r  sufficient,  that  the 
former  part  of  the  6th  section  will   meet    the 
«figgested  difficulty.     But  even  if  it  is  not,  the 
difficulty  does  not  seem  to  me  to  be  substantial. 
There    are    to   be   three  new  parishes    created, 
and    that   one    of    them  (Benwick)  should  have 
no    churchwardens    except    those    of   Dodding- 
ton,   and    that    the   other  (March)   should  have 
substituted    churchwardens    for   the    necessarily 
short  period  between  the  division  and  the  time  for 
the  next  election  of  churchwardens  in  each  of  the 
three  parishes,  does  not  appear  to  me,  I  confess,  a 
very  formidable  matter.    The  22nd  section  does 
not,  I  think,  as  has  been  suggested,  contemplate 
different  forms  of   choosing    churchwardens    as 
intended    to  prevail   in  the    different    parishes. 
The  words  on  which  reliance  is  placed  are  copied 
from  the  words  of  the  4th  and  5th  sections,  and  if  in 
the  earlier  sections  they  are  to  be  interpreted  as 
the  prosecutor  contends  for,  they  must  in  the 
latter    section   receive   the    same  interpretation. 
There  is  a  consideration  much  counted  on  both  in 
ai^^ment  and  by  my  learned  brothers  who  are  of 
opinion  in  favour  of  tho  prosecutor,  which  re- 
quires to  be  noticed.  It  is  that  the  election  by  the 
inhabitants  of  March  of  both  officers  who  served 
as  churchwardens  was  a  customary  privilege  in  the 
inhabitante  not  commonly  existing,  and  which,  if 
taken  away,  it  is  to  be  expected  would  be  taken 
away  by  clear  and  express  words.    No  doubt  a 
consideration  entitled  to  weight,  but  in  construing 
this  Act  of  Parliament  to  less,  I  think,  than  usual. 
For  it  appears  elsewhere  in  the  Act  that  its  inten- 
tion was  to  make  all  three  parishes  exactly  alike, 
and  to  make  the  parish  of  March  therefore  exactly 
lake  the  other  two,  whether  the  privileges  of  the 
inhabitants  were  thereby  taken  away  or  not.    It 
seems  that  the  inhabitants  of  the  two  parishes  of 
Benwick  and  March  lost  at  once  the  right  of  mar- 
riage, and  after  twenty  years,  that  of  sepulture,  in 
the  church  and  churchyard  of  Doddington.    The 
parish  clerk  of  Doddington  had  half  the  fees  of 
marriages  which  took  place  in  March  and  Benwick, 
after  the   division,    secured  to    him    (sect.  28), 
although  he  had  no  right  (paragraph  20  of  case) 


to  any  fees  for  marriages  celebrated  in  the  chapel 
of  March  before  the  division.     *'  The  sexton  of 
March  was  appointed"  (I  quote  the  20th  para- 
graph of  the  case)  "  separately  at  a  vestry  or  the 
parishioners  of  March,  without  any  interference  on 
the    part   of   the   rector    in  the    choice    or  ap- 
pointment   of     such    sexton."      Yet     by     the 
4th    section    of    the    Act,    the    sexton   of  the 
new  parish    of  March    is    to    be    appointed  by 
the  rector  only,  the  privilege  of  the  inhabitants  in 
respect  to  this  appointment  being  by  necessary 
implication  indoea,  but  not  by  direct  words,  taken 
away.     Moreover,  the  concluding   words  of   the 
fourth  section  do  not  appear  to  me,  either  in  argu- 
ment or  in  the  court  below,  to  have  had  sufficient 
attention  paid  to  them.    The  fourth  section  enacts 
that  the  three  new  rectors  shall  have  exclusive 
charge  of  souls,  and  so  forth,  in  each  rectory; 
and  concludes  as  follows  :  "  and  shall  also  appoint 
parish  clerks,  sextons,  and  other  officers,  and  shall 
nave  all  such  other  powers  in  each  such  parish  and 
rectory  as  the  rector  of  Dpddington  is  now  entitled 
to  exercise  in  the  rectory  or  parish  of  Doddington 
aforesaid."     Churchwardens  are  "officers."     One 
of  "  such  other  powers  "  was  the  power  of  appoint- 
ing one  of  the  churchwardens  in  case  of  difference. 
Yet,  according  to  the  view  of  the  prosecutor,  this 
power  is  taken  away  from  the  rector  of  March  by 
sect.  5,  and  sects.  4  and  5  are  rendered  incon- 
sistent.   It  may  be  said  that  the  last  words  of 
the  fourth  section  "in  the  rectory  or  parish  of 
Doddington,  aforesaid,"  carry  the  matter  no  fur- 
ther than  the  same  words  in  the  fifth,  and  are  to 
receive  the  interpretation  in  the  fourth  section, 
which  my  brother  Bramwell  has  given  them  in  the 
5th.     I  am  unable  to  agree  to  this.     Three  new 
parishes  and  three  new  rectors  of  three  new  parishes 
are  spoken  of  in  the  ith  section.    Their  powers  are 
defined  by  reference  to  a  common  standard,  t.e., 
the  powers  of  the  rector  in  the  parish  of  Dodding- 
ton.    Does  this  mean  to  include  or  exclude  March 
from  the  standard  P    If  it  includes  March  it  leaves 
the  powers  of  the  rector  of  Benwick  absolutely 
undefined,  because  the  powers  exercised  by  the 
rector  in  March  and  in  Doddington  were  different. 
If   it  excludes    March,  and    means   Doddington 
proper,  then  the  section  is  sensible  and  intelligible ; 
the   powers    of   the  three  rectors  in   the  three 
parisnes  are  made  exactly  the  same,  and  amongst 
these  powers  is  the  common  law  power  of  appoint- 
ment of  one  churchwarden  in  case  of  difference  in 
all  three  parishes  alike.    It  is  true  that  the  5th 
section  follows  the  4th,  and  it  may  be  said  is  to  be 
read  as  qualifying  it.    K  it  were  expressed  as  a 
proviso,  which  it  is  not,  this  would  be  so.     But 
the  reasonable    interpretation    seems  to    me  to 
be  that  the  4th  section    deals  with  the  rights 
of    the    rectors,    the    5th    with    the    rights    of 
the  parishioners  in  the  choice  of  churchwardens. 
The  last  portion  of  the  fifth  section  it  is  true  omits 
the  words  "in  the  rectory  or  parish  of  Doddington 
aforesaid,"  which  are  to  be  found  in  the  fourth 
section.     But  if  the  "  Rectory  of  Doddington " 
does  not  include  March  in  the  fourth  section  (and 
I  think  I  have  shown  that  it  cannot),  there  can  be 
no  sound  reason  for  construing  it  differently  in 
the  5th   section,  and  introducing  a  subtlety  or 
difficulty  of  construction,  which  is  avoided  by  con- 
struing it  as  the  defendant  contends  for.     I  ad- 
mit certainly  that   this  Act  of  Parliament   is  a 
striking  example  of  the  good  sense  of  the  precept 
I  have  alwavs  hdard  attributed  to  Baron  Wood, 
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that  when  men,  especially  lawyerR,  mean  the  same 
thing,  they  shoula  say  the  same  thing,  and  use 
the  same  words.  If  the  words  of  the  Act  of  Par- 
liament could  not  by  fair  means  be  made  clear,  it 
might  be  necessary  to  enter  on  the  difficult  and 
doubtful  questions  of  probability  arising;  on  very 
imperfectly  known  facts,  as  to  the  passmg  of  the 
Act,  who  promoted  it,  what  notices  were  given, 
who  appeared  before  the  Parliamentary  Committee, 
and  wnat  were  the  decisioits  arrived  at  by 
these  Committees,  if  any,  which  are  embodied 
in  the  words  of  the  Act  itself.  But  no  conclusion 
derived  from  premises  so  uncertain  could  be  any- 
thing but  uncertain  too,  and  I  decline  for  my  own 
part  tc  enter  upon  the  inquiry.  For  it  appears  to 
me  after  much  consideration  that  the  words  of  the 
Act  are  clear,  that  the  judgment  of  the  majority 
of  the  court  below  was  right,  and  that  it  ought 
to  be  affirmed. 

Judgment  for  prosecutor,  the  appellant. 


COVBT  OF  APPEAL  ZIT  CKAVCEBY 

Reported  by  £.  Stbwabt  Sochb  and  H.  Pvat,  Eaqra., 
Barriaten-av-Law. 


WednesdoAf,  Nov.  18, 1874 

(Before   the   Lobd  Chancellor   and  the  Loads 

Justices.) 

Saull  v.  Bbownb. 

Crimmal  proeeedvnga — Injtmction—  Juriediction, 
A  hiU  wasJUed  in  1872  hy  one  partner,  against  two 
other  partners,  alleging  thai  they  had  formed  a 
scheme  to  transfer  the  business ;  and  praying  for 
a  realisation  of  the  partnership  property,  amd 
that  the  defendants  might  pay  her  for  the  losses 
occasioned  by  the  transfer  of  the  business.  In 
1874  the  plavntiff  obtained  from  a  police  court,  a 
summons  against  the  two  other  pa}  tnerefor  a  con- 
spiracy to  defraud  her  out  of  her  share  of  the 
business. 
On  a  motion  to  have  the  proceedings  on  the  summons 

restrained  until  the  hearing  of  the  suit , 
Held,  that  as  the  suit  was  to  recover  and  realize 
property,  and  the  summons  was  to  obtain  personal 
pwniihment  for  a  criminal  offence,  the  Court  of 
Chancery  could  not  interfere. 
This  was  a  motion  by  two  of  the  defendants, 
Browne  and  Godfrey,  to  restrain  the  plaintiff, 
until  the  hearing  of  the  suit  from  proceeding  on  a 
summons  which  she  bad  obtainea  in  one  of  the 
Metropolitan  Police  Courts,  against  the  applicants 
on  a  charge  of  conspiracy  to  defraud  her  of  her 
just  share  in  a  partnership  business  which  had 
been  carried  on  by  her  and  the  defendants.  The 
suit  was  institntei  against  W.  Saull,  Godfrey, 
Browne,  Findlay  and  the  cestui  que  trttsts  under  the 
will  of  Thomas  Saull,  wine  and  spirit  merchant, 
who  died  in  1855  having  bequeathed  his  business 
to  the  plaintiff,  his  widow,  and  the  defendant,  W. 
Saull  his  son,  in  trust  to  carry  it  on  as  directed  by 
the  will.  It  appeared  that  in  1858  the  plaintiff  and 
the  defendant  W.  Saull  took  into  partnership  with 
them,  the  defendents  Godfrey  and  Browne,  and 
thenceforth  traded  under  the  style  of  **  Saull  and 
Co."  This  partnership  was  dissolved  in  1871,  and 
in  May  1872  the  defendant  Browne  established  a 
wine  merchant's  business  in  Worship-street,  under 
the  style  of  "  W.  J.  Browne  and  Co.,"  and  subse- 
()uently  took  the  defendants  Godfrey  and  Findlay 
into  partnership  and  the  three  had  since  continued 
to  trade  under  the  same  style.    The  bill  charged 


that  at  the  dissolution  of  the  partnership  the  de« 
fendaTits  Grodf  rey  and  Browne,  acting  in  collasion 
together,  arranged  a  scheme  for  transferring  the 
Aldersgate-street  business  to  No.  8  Worship- 
street,  and  that  the  latter  business  had  been  com- 
menced and  carried  on  by  means  of  money  impro- 
perly, and  without  the  knowledge  of  the  plaintiff 
drawn  out  of  the  Aldersgate-street  business,  and 
by  means  of  the  appropriation  of  the  goodwill  o! 
the  Aldersgate-street  business,  and  that  the  de- 
fendants Godfrey,  Browne,  and  Findlay  had  traded 
with  these  assets,  and  had  thereby  realised  lam 
profits.  The  bill  prayed  for  a  declaration  that  the 
good  will  of  the  Aldersgate-street  business,  and 
so  much  of  the  assets  of  that  business  as  repre- 
sented assets  appropriated  by  Godfrey  and  Browne, 
and  transferred  to  the  Worship-street  business, 
and  all  profits  arising  therefrom,  constituted  part 
of  the  estate  of  the  testator,  and  for  the  neces- 
sary accounts  and  inquiries.  On  the  12th  Nov. 
1874,  issue  was  joined  in  the  suit,  and  on  the 
13th  Nov.  the  plaintiff  obtained  a  summons 
from  the  magistrate  of  the  Worship-street  Polioe 
Court  against  the  defendants  Gt)dfrev  and  Browne, 
alleging  that  the  said  defendants  did  unlawfully 
conspire  to  defraud  the  plaintiff  of  her  just  share 
of  and  in  the  partnership  business  of  "  Saull  and 
Co."  carried  on  at  15,  Aldersgate-street,  and  to 
utterly  destroy  the  said  business,  and  to  transfer 
the  goodwill  and  the  stock  and  assets  thereof  to 
No.  8  Worship- street  for  their  own  benefit.  The 
summons  was  to  be  heard  on  the  19th  Nov., 
and  on  the  16th  the  defendents  Godfrey  and 
Browne  applied  to  the  Master  of  the  BoUs  for 
leave  to  serve  the  plaintiff  with  notice  of  motion 
to  restrain  her  from  proceedingon  the  summons 
until  the  hearing  of  the  cause.  The  Master  of  the 
Bolls  refused  the  application,  intimating  that  he 
did  so  in  order  to  enable  the  parties  to  carry  the 
matter  to  a  higher  court,  as  if  the  motion  came 
before  him,  he  should  refuse  to  interfere  with  the 
criminal  proceeding,  for  want  of  jurisdiction.  The 
two  defendants  thereupon  applied  to  the  full  court, 
which  granted  leave  to  serve  notice  of  motion. 
The  motion  to  have  the  proceedings  on  the  summons 
restrained,  now  came  on  for  hearing. 

Fry,  Q.C.  and  Ince,  in  support  of  the  application, 
contended  that  the  matters  in  respect  of  which 
criminal  proceedings  were  instituted,  were  the 
same  as  those  which  formed  the  subject  of  the 
Chancery  suit,  and  that  this  was  merely  an  attempt 
under  colour  of  a  criminal  charge  to  try  an  issue 
in  the  suit.    They  referred  to ; 

Attorney. Oeneral  v.  Cleaver,  18  Yes.  210 ; 

Lord  Montoffue  v.  Dudman,  2  Yes.  sen.  ^6 ; 

The  Mayor  amd  Cotyoration  of  Toric  v.  PHhiMjfUm, 
2  Atk.  302. 

Fischer,  Q.C.  and  Locock  Webb  for  the  plaintiff 
were  not  called  upon. 

The  Lord  Chancellor  (Cairns)  said  he  had  no 
doubt  but  there  had  been  cases  in  which  the  object 
of  criminal  proceedings  taken  by  a  party  to  a  suit 
in  this  court  had  been  so  identical  with  the  dvil 
remedy  that  this  court  had  thought  it  right  to 
order  that  the  party  should  not  pursue  his  remedy 
in  both  courts.  He  desired  to  express  his  opinion 
that  there  might  be  such  cases.  He  thoagnt  the 
authorities  referred  to  came  within  this  observa* 
tion.  But  as  regarded  the  present  case,  it  appeared 
that  the  bill  alleged  that  the  defendants  acting  in 
collusion  together,  arranged  a  scheme  for  appro- 
priating the  plaintiff^s  share  in  the  partnership 
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boaiiieflfl,  and  prayed  for  the  uBoal  realization  of 
the  partnership  assets.    He  made  no  observation 
as  to  the  plausibility  of  the  case  set  up  by  the  bill, 
bat  he  found  that  the  same  plaintiff  took  out  a 
summons  in.  the  Police  Court  against  the  defend- 
ants, or  some  of  them,  alleging  that  they  had 
onlawfuliy  conspired  to  defraud  the  plaintiff  of  her 
share  in  the  partnership  business.    The  summons 
was  based  on  the  criminal  jurisdiction  of  the  Police 
Court,  and  the  plaintiff  sought  thereby  to  put  in 
force  the  law  a^cdnst  the  two  defendants,  and  to 
obtain  the  pumshment  of  the  two  defendants  for 
a  criminal  conspiracy.   That  was  a  result  different 
from  anything  which  could  be  obtained  in  this 
court.    It  was  true  that  the  judse  in  the  criminal 
court  miffht  have  to  consider  the  same  question 
that  would  ultimately  have  to  be  determined  by 
this  court,  but   the  object  of  the  police  court 
proceeding  was  not  to  obtain  relief  in  respect  of 
partnership  property,  but  punishment  for  a  criminal 
offence.    It  haa  been  asked  during  the  argument, 
whether  a  summons  of  this  kind  could  not  be  taken 
out,  and  after  the  hearing  in  the  police-court  a  bill 
have  been  filed  in  the  matter.    There  could  be  no 
doubt  that  it  could  be  done.    Neither  could  there 
be  a  doubt  that,  after  relief  had  been  obtained  in 
this  court  for  loss  occasioned  by  a  conspiracy,  a 
summons  could    afterwards    be  taken  out  in  a 
criminal  court  for  the  punishment  of  that  con- 
spiracy.    And  if  this  could  be  done  afterwards, 
tuere  could  be  no  reason  why  it  should  not  be  done 
at  the  same  time,  especially  as  the  conviction 
would  not  be  received  as  evidence  in  the  suit.    Of 
course  it  was  for  the  discretion  of  the  ma^strate 
to   consider  whether    he    would    entertain    this 
summons,  but  with  that  their  Lordships  had  nothing 
to  do.   He  was  of  opinion  that  the  motion  must  be 
dismissed  vnth  costs. 

Lord  Justice  James  was  of  the  same  opinion. 
He  was  quite  aware  that  in  former  times  the  Court 
of  Chancery  had  been  asked  to  interfere,  and  had 
interfered  when  officers  of  the  court  were  harassed 
and  disturbed  by  criminal  proceedings,  and  when 
they  had-  no  other  protection.  Some  ojf  the  cases 
of  interference  by  tne  court  which  were  contained 
in  Mr.  S  wanston  s  Reports  were  of  this  description. 
He  observed,  however,  that  during  all  the  centuries 
during  which  the  Court  of  Chancery  had  been  in 
existence,  only  one  precedent  for  making  such  an 
order  as  the  court  was  asked  to  make  in  the 
present  case,  was  to  be  found,  for  the  authorities 
cited  were  merely  comments  on  Lord  Hard  wick's 
decision  in  the  Mayor  and  CorporcUion  of  York  y. 
PQkington, 

Lord  Justice  IiIbllish  concurred. 

Solicitors,  Howa/rd  and  Co. ;  MiUer  and  MiUer. 


Wednesday,  Aug.  5, 1874. 

(Before  the  Lobjm  Justicbs.) 

WiLUAics  V,  The  Atlesbxjbt  and  Buckinghak 
Bailwat  CoMPAirr. 

Land$  Clauses  Consolidaium  Act  1845  (8^9  Vict. 
c  18),  8. 69 — Compulsory  pwrckase  of  glebe  la/nd — 
Application  of  purchase  money — Permanent  im- 
provements— Behutldmg  rectory, 

A  railway  company  under  the  powers  of  their  Act, 
toolc  part  of  the  glebe  la/nds  belonging  to  a  rec- 

Ma6.  Cab.— Vol  IX. 


tory.  It  was  agreed  between  the  bishop,  the 
pairon  and  the  rector,  that  the  purchase 
m,07iey   should    be    applied    towards   rebuilding 

m  the  rectory,  which  was  tn  a  dHapidaied  condition. 
The  company  did  not  pay  the  purchase  m,oney 
for  some  time,  and  the  rector  advanced  the 
amount  thereof,  and  the  rectory  was  rebuilt.  On 
the  money  beina  paid  into  court  by  the  company, 
the  rector,  the  oishop,  and  the  patron  presented  a 
petition  that  the  purchase  money  might  be  paid  to 
the  rector  : 

Held,  thai  the  court  had  no  power  to  order  the  m>oney 
to  be  paid  to  the  rector, 

Quc&re,  whether  the  69th    section  of  the    Lands 

Clauses  Consolidation  Act  empowers  the  court  to 

aiUhorise  the  application  of  the  proceeds  of  sale  of 

glebe  land,  taken  by  a  company,  towards  the  re- 

building  of  a  rectory  house. 
This  was  a  petition  for  the  payment  of  a  fund  out 
of  court,  which  was  presented  under  the  following 
circumstances. 

In  1867  the  Aylesbury  and  Buckingham  Railway 
Company,  under  the  powers  of  their  Act,  took  a 
portion  of  the  glebe  lands  belonging  to  the  Bee* 
tory  of  Waddesden,  and  the  price  to  be  paid  by 
the  company  was  assessed  at  700Z. 

The  rectory  house  was  old  and  dilapidated,  and 
it  was  determined  to  rebuild  it.  An  arrangement 
was  accordingly  made  between  the  bishop,  the 
patron,  and  the  rector,  that  the  purchase  money  of 
the  land  taken  by  the  railway  company  should  be 
applied  towards  the  rebuilding  of  the  house,  and 
that  the  rest  of  the  money  requisite  for  that 
purpose  should  be  borrowed  from  the  Commis- 
sioners of  Queen  Anne's  Bounty. 

In  accordance  with  this  arrangement  the  rectory 
house  was  pulled  down  and  rebuilt.  The  railway 
company,  however,  fell  into  difficulties,  and  neg* 
lected  to  pay  the  purchase  money  of  the  land. 

The  rector  himself  advanced  the  amount  of  the 
purchase  for  the  purposes  of  rebuilding,  and  in 
Nov.  1871  he  filed  a  bill  against  the  railway  com- 
pany for  specific  performance  of  their  contract. 
The  bill  also  pi*ayed  for  an  injunction  to  restrain 
the  company  from  continuing  in  possession  of  the 
land  until  tne  money  was  paid,  and  for  a  declara- 
tion that  the  plaintiff  was  entitled  to  a  lien  on  the 
land  for  the  purchase  money  and  interest,  and  for 
a  sale  (if  necessary)  to  enforce  the  lien. 

Ultimately  the  railway  company  paid  the  pur- 
chase money  into  court,  and  the  present  petition 
was  presented  to  the  Master  of  the  Bolls  by  the 
rector,  the  bishop,  and  the  patron,  praying  that 
the  fund  in  court  might  be  paid  to  the  rector  in 
repayment  of  the  money  advanced  by  him  for 
rebuilding  the  rectory  house. 

The  2£ister  of  the  Bolls,  though  desirous  of 
making  the  order  prayed  for,  doubted  whether  he 
had  power  under  the  69th  section  of  the  Lands 
Clauses  Consolidation  Act  to  sanction  such  an  ap- 
plication of  the  purchase  mone^,  and  he  therefore 
desired  the  petition  to  be  mentioned  to  the  Court 
of  Appeal. 

TowTMend,  for  the  petitioners. — In  Be  Incum- 
bent  of  Whitfield  (1  J.  k  H.  610),  money  paid  into 
court  by  a  railway  company  in  respect  of  glebe 
land  taken  by  them  was  ordered  to  be  applied 
towards  the  costs  of  building  a  vicarage  house, 
part  of  which  was  defrayed  by  the  Governors  of 
Queen  Anne's  Bounty.  That  case  is  precisely  the 
same  as  the  present  case,  except  that  there  the 
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petition  was  presented  before  the  house  was  bailt, 
while  here  the  building  is  completed.  [Lord 
Justice  Mellish. — Even  assuming  that  the  69th 
section  of  the  Lands  Glauses  Consolidation  Act 
empowers  us  to  apply  such  a  fund  to  buildings, 
what  power  have  we  to  order  the  rector  to  be  re- 
coupea  money  which  he  has  laid  out  on  the  build- 
ing P]  Here  all  parties  interested  assent  to  such 
an  application  of  the  funds.  In  Be  LeigWs  Estate 
(25  L.  T.  Rep.  N.  S.  644;  L.  Rep.  6  Ch.  887),  where 
the  court  reiused  to  allow  such  a  fund  to  be  applied 
in  recouping  a  tenant  for  life  what  he  had  already 
expended  on  new  buildings  on  the  estate,  the  re- 
maindermen objected  to  such  an  application  of  the 
funds.  The  delay  in  presenting  this  petition  is 
the  fault  of  the  company,  who  neglecLed  to  pay 
the  purchase  money  into  court  till  they  were  forced 
to  do  BO  by  a  bill  for  specific  performance.  In  Ex 
paHe  Bector  of  Claypole  (29  L.  T.  Rep.  N.  8.  51 ; 
L.  Rep.  16  Eq.  574),  Bacon,  V.C.  held  that  the  pur- 
chase monejr  for  glebe  lands  taken  by  a  railway 
company  might,  with  the  consent  of  the  bishop 
and  patron,  be  applied  towards  the  expenses  of 
improvements  of  and  additions  to  the  rectory 
house. 

Without  calling  upon 

B.  B.  Swan,  for  the  railway  company, 

Lord  Justice  James  said :  In  my  opinion  it  is 
utterly  impossible  to  grant  this  application.  We 
have  no  more  power  to  order  this  fund  to  be  paid 
to  the  rector  than  to  order  any  other  money  in 
court  to  be  paid  to  him.  The  69th  section  of  the 
Lands  Clauses  Consolidation  Act  says  that  the 
money  shall  be  applied  **  in  the  purchase  of  other 
lands  to  be  conveyed,  limited,  and  settled  upon  the 
like  uses,  trusts,  and  purposes,  and  in  the  same 
manner  as  the  lands  m  respect  of  which  such 
money  shall  have  been  paid  stood  settled." 
These  words  have  been  construed  as  authorising 
the  court  to  sanction  the  laying  out  of  such  money 
in  new  buildings  upon  the  settled  estate,  such 
buildings  being  regarded  as  permanent  improve- 
ments. The  present  application  shows  the  danger 
of  so  stretching  the  words  of  an  Act  of  Parliament. 
Each  decision  which  stretches  the  words  is  used  as 
a  precedent  for  stretching  them  still  further.  The 
cases  which  have  been  cited  do  not,  however, 
authorise  us  to  do  what  we  are  now  asked  to  do.  I 
am  sorry  for  this  gentleman,  for  he  appears  to 
have  been  misled  in  the  matter.  But  we  have 
no  more  power  to  do  what  he  asks  than  wo  should 
have  had  to  order  the  land  which  the  company 
have  taken  to  be  sold  in  order  to  raise  funds  for 
rebuilding  the  rectory  house.  The  Act  does  not 
authorise  us  to  grant  this  application. 

Lord  Justice  Mellish. — I  am  of  the  same 
opinion.  I,  also,  am  very  sorry  for  the  position 
in  which  the  rector  is  placed.  But  it  is  utterly 
impossible  to  sav  that  the  proposed  application  of 
the  money  would  be  a  purcnase  of  other  lands  to 
be  settled  upon  the  like  uses  as  the  lands  in  respect 
of  which  the  money  was  paid,  within  the  meaning 
of  the  69th  section  of  the  Act.  The  fact  that  aU 
parties  interested  consent,  does  not  enable  us  to 
make  an  order  which  the  Act  does  not  authorise. 

Lord  Justice  James. — The  petition  must  be 
refused  with  costs.  The  fund  m  court  must  be 
invested,  and  the  income  thereof  paid  to  the  rector. 

Solicitors  for  the  petitioners,  Evcme,  Foster,  and 
Butter,  agents  for  /.  Newton,  Leighton  Buzzard. 

Solicitors  for  the  railway  company,  White  and 
Btichston, 


V.C.  HALL'S  COmtT. 

Beport«d  by  BiOBABDMA]iaACK,8.H«S.LoFryoTOi,ud 
Hehet  C.  Dbuts,  Eaqra^  Baxri8terB4ii.lAw. 


Dec.  9  and  10, 1S74,. 

Lawbence  v.  Clembitts. 

Mortgage  to  a  building  society — SithsequerU  mort' 
gage  —  Payment  off  of  building  society ^  and 
further  adva/nce—  Statutory  receipt — Priorities, 

A,  being  possessed  of  hoiAses  held  by  two  under  leasee 
borrowed  money  from  a  building  society,  and  in 
order  to  secure  repayment  demised  the  houses  to 
tfis  society  by  two  leases,  ea^h  ten  days  short  of 
the  term  out  of  which  it  was  derived.  A.  after- 
wards obtained  an  assignm>ent  of  the  lease  which 
had  been  granted  to  his  own  lessor,  and  then,  con- 
cealing  the  mortgage  of  the  under  leases,  mort- 
gaged the  houses  to  B.  for  a  term  one  day  short  of 
the  original  lease.  Subsequently,  G.  paid  off  the 
building  society,  and  made  a  further  advance  to  A 
C.  at  tlie  same  time  took  from  the  building  sodd%i 
a  receipt  in  co7\formity  toith  the  6  Sc  7  WUl,  4, 
c.  32,  and  from  A.  two  leases  simUar  to  those 
which  had  been  granted  to  the  building  society. 
B.  on  discovering  G.*s  mortgage,  commenced  an 
action  of  ejectment  against  A.  and  C.  for  breaches 
of  covenants  contained  in  the  leases  to  G. 

Held,  that  the  action  must  be  restrained,  C.  being 
entitled  to  priority  over  B.  vn  respect  of  the  svm 
paid  to  tlie  building  society,  though  not  vn  respect 
of  the  further  advance. 

This  was  a  suit  to  determine  which  of  two  mortr 
gagees  of  the  same  property  was  entitled  to 
priority.    The  facts  of  tne  case  were  as  follows  :— 

By  an  underlease  dated  the  19th  Feb.  1861,  F.  H. 
Bobinson  demised  to  F.  Clements  for  a  term  of 
ninety- eight  years  and  a  half  wautinfl;  ten  days 
from  the  25th  March  1861,  a  piece  of  ground  on 
which  were  subsequently  erected  four  houses 
known  as  Nos.  16, 17, 18,  and  19,  Windmill-grove, 
Croydoii. 

By  another  underlease  dated  the  23rd  March 
1861,  Bobinson  demised  to  Clements  for  a  term 
of  ninety-eight  years  and  a  half  wanting  ten  days 
from    the  25th    March    1861,  another    piece  of 

f  round  on  which  were  subsequently  erected  four 
ouses  known  as  Nos.  20, 21, 2i2,  and  23,  Windmill- 
grove,  Croydon. 

On  the  13th  April  1861,  Clements  demised  the 
premises  comprised  in  the  underlease  of  the  19th 
Feb.  1861,  to  the  Amicable  Mutual  Benefit  Building 
Society  for  the  residue  of  his  term,  except  the  last 
three  days  thereof,  by  way  of  mortgaG^e  to  secure 
repayment  of  120Z.  lent  to  him  by  the  society,  and 
any  further  advances  not  exceeding  2001.  in  the 
whole.  And  on  the  2l8t  May  1861,  he  further 
charged  the  premises  with  repayment  of  another 
sum  of  1001.  lent  to  him  by  the  sooiety,  and 
any  further  advances  not  ezoeeding  200Z.  in  the 
whole. 

On  the  13th  Aug.  1861,  Clements  demised  the 
remises  comprised  in  the  underlease  of  the  28rd 

arch  1861,  to  the  same  society  for  the  residue 
of  his  term  except  the  last  three  days  thereof,  by 
way  of  mortgage  to  secure  repayment  of  lOOi. 
lent  to  him  by  the  society.  And  in  the  month  of 
Nov.  1861,  he  further  cliarged  the  premises  with 
the  repayment  of  another 'sum  of  2bOl.  lent  to  him 
by  the  society,  and  all  fines  and  other  payments 
in  respect  thereof  as  therein  mentioned. 

On  the   16th  Aug.  1867,  Clements  borrowed 
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SOW.  from  R.  P.  Lawrence.  Of  this  sum  SOOl.  was 
paid  by  Lawrence  to  the  building  society  in  dis- 
charge of  the  mortgage  debt  due  to  the  society 
from  Clements,  and  the  remaining  2002.  was  paid 
by  Lawrence  to  Olements.  The  building  society 
therenpon  indorsed  on  each  of  the  deeds  of  mortgage 
and  fmrther  charge  a  receipt,  in  pursuance  of  the 
6^7  Win.  4,  c.  2Sy  for  all  sums  due  to  the  society 
from  Clements.  The  society  also  handed  over  the 
mortga^  deeds  to  Lawrence,  together  with  the 
other  title  deeds  relating  to  the  mortgaged  pre- 
mises. And  by  an  indenture  dated  the  15th  Aug., 
1867,  Clements  demised  to  Lawrence  all  the 
premises  comprised  in  the  two  under  leases  for 
the  residue  or  Clements'  respective  terms  therein 
excepting  the  last  day  of  each,  by  way  of  mortgage 
to  secure  repayment  of  the  500Z.  lent  to  him  by 
Lawrence,  and  interest  thereon  at  the  rate  of 
51. 10«.  per  cent,  per  annum. 

Lawrence  died  on  the  14th  Dec.  1870,  having 
by  his  last  will,  dated  the  21st  Sept.  1864,  appointed 
the  plaintiffs  his  executors,  and  they  duly  proved 
hiA  will. 

In  July  1873,  the  plaintiffs,  finding  that  the 
500L  which  had  been  lent  by  Lawrence  to  Clements, 
together  with  a  considerable  arrear  of  interest, 
remained  unpaid,  advertised  the  premises  com- 
prised in  then:  mortgage  security  for  sale  by  auc- 
tion, but  on  the  mommg  of  the  day  appointed  for 
the  sale  they  received  a  letter  from  an  aeent  of 
one  William  Arnum,  informing  them  that  Amum 
was  a  mortgagee  in  possession  of  the  houses  com- 
prised in  the  under  lease  of  the  19th  Feb.  1861, 
and  also  claimed  the  ground  rents  payable  on 
account  of  the  property  comprised  in  the  under 
lease  of  the  23rd  March  1861.  The  plaintiffs 
therenpon  postponed  the  sale,  in  order  that  they 
mi^ht  make  inauiry  as  to  the  validity  of  Amum  s 
claim.  They  then  discovered  that  Clements  had, 
shortly  after  the  execution  of  the  last  mortgage  to 
the  bnilding  society,  obtained  from  Bobinson  an 
assignment  of  the  original  lease  under  which  the 
latter  held  the  premises  comprised  in  the  two 
under  leases  granted  by  him  to  Clements,  and  that 
Clements  had  on  the  23rd  July  1864,  mortgaged 
this  lease  to  Amum  by  demise,  wanting  one  &y, 
to  secure  repayment  of  450L  lent  by  Amum  to 
OlementSy  and  interest  thereon  at  the  rate  of  (SI. 
per  cent,  per  annum.  This  mortgage  deed  stated 
the  property  to  be  subject  to  four  underleases,  and 
contained  also  covenants  by  Clements  to  pay  the 

f round  rents  of  the  premises,  insure  them,  and 
eep  in  repair. 

In.  JatL  1874,  Amum  commenced  an  action  of 
ejectment  in  the  Court  of  Exchequer  a^nst 
Clements  and  all  persons  claiming  under  him,  in 
order  to  recover  possession  of  the  property  com- 
prised in  the  two  under  leases  which  had  been 
granted  to  Lawrence.  He  founded  this  action  on 
non-payment  of  the  ground  rent,  and  breaches  of 
covenant  in  not  repairing  and  insuring  the  pro- 
perty. 

The  plaintiffs  accordingly  filed  their  bill  against 
Clements  and  Amum,  and  thereby  prayed  for  an 
injunction  to  restrain  Arnum  from  proceeding 
with  his  action  at  law,  for  an  account  of  what  was 
due  to  them  in  respect  of  the  sums  paid  by  Law- 
rence to  the  building  society  and  to  Clements 
respectively,  and  for  a  foreclosure  decree  against 
Amum  and  Clements  in  case  these  sums  were  not 
paid. 


The  injunction  was  moved  for  on  the  19th 
March  1874,  when  it  was  ordered  that  the  plaintiffs 
should  giYe  judgment  in  the  action,  such  judg- 
ment and  the  costs  of  the  action  to  be  afterwards 
dealt  with  as  this  court  should  direct.  The  plain- 
tiffs now  moved  for  a  decree  in  the  terms  of  the 
prayer. 

Dichineon,  Q.C.  and  Strichland  for  the  plain- 
tiffs read  evidence  to  prove  that  neither  the 
building  society  nor  Lawrence  had  had  any  notice 
of  the  mortgage  to  Amum.  They  submitted  that 
the  effect  of  the  receipts  given  by  the  building 
society  was  to  vest  the  legal  estate  in  the  mort- 
gaged premises  in  Lawrence  (Pease  v.  Jackson, 
L.  Rep.  3  Ch.  576)  who  was  also  entitled  to  tack 
his  additional  payment  to  Clements,  inasmuch  as 
Arnum's  mortgage  deed  gave  the  latter  notice  of 
the  under  leases,  and  bound  him,  therefore,  to 
make  inquiry,  in  which  case  he  would  have  dis- 
covered the  fact  of  the  mortgage  to  the  building 
society. 

Oreen,  Q.C,  (G.  Hastings  with  him)  for  the 
defendant  Amum. — This  case  is  altogether  dif- 
ferrent  from  that  of  Pease  v.  Jackson  (L.  Rep,  3 
Ch.  576).  There,  the  mortgagee  whose  claim  was 
postponed  was  an  equitable  incumbrancer  only, 
but  here  Amum  has  a  legal  title  with  which  this 
court  will  not  interfere.  The  Act  6  &  7  Will.  4, 
c.  32,  says  that  the  statutory  receipt  of  the  building 
society  shall  vest  the  estate  comprised  in  their 
security  "  in  the  person  or  persons  for  the  time 
being  entitled  to  the  equity  of  redemption."  And 
that  person,  here,  is  the  defendant  Amum,  who 
has  a  legal  title  in  the  property  of  which  Lawrence 
and  his  representatives  are  merely  equitable  in- 
cumbrancers. He  cited  also 
Prosser  v.  Bice,  28  Beav.  68. 

A  reply  was  not  called  for. 

The  ViCE-CHANCELLoa  said  that  he  could  not 
distinguish  this  case  from  Pease  v.  Jackson  (L.  Rep. 
3  Ch.  576).  Lawrence  had  furnished  the  money 
for  paying  off  the  building  societv,  and  was,  there- 
fore, according  to  that  decision,  the  person  entitled 
to  the  equity  of  redemption,  it  having  been  ex- 
pressly agreed  that  Lav^rence  should  stand  in  the 
shoes  of  the  buildini?  society.  It  was  true  that  the 
mortgage  to  Amum  was  a  legal  one,  but  he  must 
be  held  to  have  taken  it  subject  to  a  prior  equit- 
able claim.  The  Act,  however,  did  not  appear  to 
give  the  person  paying  off  the  building  society 
such  an  estate  as  would  entitle  him  to  tack  further 
sums  beyond  those  paid  to  the  society,  and  it  had 
not  been  shown  that  Amum  had  constructive 
notice  of  the  mortgage  to  Lawrence  at  the  time 
when  he  took  his  own  security.  The  decree  would 
contain  a  declaration  that  the  plaintiffs  were  en- 
titled to  priority  over  Arnum  in  respect  of  the 
money  paid  by  Lawrence  to  the  building  society. 
This  would  be  followed  by  the  common  foreclosure 
decree  in  respect  of  that  sum,  and  of  any  amount 
properly  applied  by  the  plaintiffs  for  repairs,  with 
interest  and  costs  of  the  suit.  Then  there  would 
be  a  declaration  that  Clements  was  a  trustee  for  the 
plaintiffs  for  the  purposes  of  such  legal  estate,  if 
any,  as  became  vested  in  him  on  the  payment  off  of 
the  mortgage  to  the  building  society.  Then,  a 
decree  for  successive  redemptions  by  Arnum,  after- 
wards by  the  plaintiffs,  and  ultimately  by  Clements. 
The  judgment  in  the  action  at  law  must  be  vacated, 
and  the  plaintiffs'  costs  in  the  action  of  ejectment 
and  of  the  motion  for  injunction  must  be  included 
in  their  costs  of  this  suit. 
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Solicitors  for  the  plaintiffs,  William  Day, 
Solicitors  for  the  defendant  Clements,  B,  Jones 

and  Go. 

Solicitors  for  the  defendant   Arnum,    Deane, 

Chuhh,  and  Go. 


COUBT  OF  QUEEN'S  BEVCS. 

Reported,  by  J.  Shobtt  and  M.  W.  MoEbllab,  Eeqrs., 

Barristen-at-La  w . 

Wedne8da/y,  Nov.  11, 1874. 

Haigh  (app.)  V.  The  Town  Council  op  Shsppisld 

(resps.) 

Betting — Place  kept  or  tised  for  the  pwrpose  of 
hettvng—Fooi  racea— Betting  Homes  Act  (16  Sr  17 
Vict.  c.  119),  s.  3. 

Appellant  was  the  occupier  of  an  enclosed  ground 
used  for  cricket,  foot  ra,Gmg,  and  other  sports.  On 
the  occasion  on  which  the  ground  was  visited  by 
a  policeman,  foot  races  were  going  on,  and  6d. 
was  paid  by  each  person  for  admission.  Within 
the  grounds,  hvl  outside  the  space  reserved  for  the 
runners,  certain  professional  bettors  stood  on 
chairs  and  stools,  with  boohs  in  their  hands, 
sJuyuting  out  the  odds  on  the  various  runners,  and 
betting  with  different  persons,  who  ea^h  paid  Is. 
and  received  in  retwm  a  ticket.  Behind  each  pro- 
fessional  bettor  was  a  man  who  recorded  the  bets 
made  in  a  book.  The  appellant  knew  of  what 
was  going  on  and  took  no  stops  to  prevent  it, 
though  he  might  have  prevented  it  if  he  had  been 
so  minded : 

Mdd  {following  and  approving  Eastwood  v.  Millar, 
30  L.  T.  Eep.  N.  8.  716),  that  this  ground  was 
a  **]^lace"  within  the  meaning  of  sect,  3  of  the 
Betting  Houses  Act  (16  ^  17  Vict.  c.  113),  and 
that  on  the  evidence  the  appellant  was  righUy 
convicted  of  permitting  the  place  to  be  "  kept  or 
used  "  for  the  purpose  of  betting. 

Case  stated  by  the  Police    Magistrate   for   the 

Borough  of  Sheflaeld  for  the  opinion  of  the  Court 

of  Qaben's  Bench. 

1.  The  following  sommons  was  heard  by  me  on 
the  5th  Dec.  1873: 

Boronsrh  of  Sheffield,  to  wit.— To  Joseph  Haigh,  of  the 
Park,  in  the  township  of  Sheffield,  in  l^e  said  borongh  of 
Sheffield,  lioensed  yictnaller. 

Whereas  information  hatii  this  day  been  laid  before  the 
undersigned,  one  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  boronffh,  for  that  yon  within  the  space  of 
six  calendar  months  last  past,  to  wit,  on  the  21st  July 
1878,  at  the  township  of  Sheffield,  in  the  said  borough, 
being  then  the  oconpier  of  a  certain  place,  to  wit,  Hyde 
Park  Cricket  Ground,  situate  at  the  park  in  the  said 
township  and  borough,  unlawfully,  knowingly,  and  wil- 
fully did  permit  the  said  place  to  be  used  by  George 
Triokett,  —  Enfield,  T.  Parker,  Turner  Wilson,  Charles 
Johnson,  and  P.  Tardley,  for  the  purpose  of  betting  with 
persons  resorting  thereto,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

These  are,  therefore,  to  command  you  in  her  Majesty's 
name  to  be  and  appear  on  Friday,  the  5th  Dec.  1878,  at 
eleven  o'clock  in  the  forenoon,  at  the  Town  Hall  in  Shef- 
field, in  the  said  borough,  before  such  justices  of  the 
peace  in  and  for  the  said  borough  as  may  then  be  there, 
to  answer  to  the  said  information,  and  be  further  dealt 
with  according  to  law. 

Given  under  my  hand  and  seal,  this  4th  Deo.  1873,  at 
Sheffield  aforesaid. 

(Signed)  Fbxdk.  T.  Mappin,  J.P. 

2.  I  convicted  the  defendant  in  the  nominal 
penalty  of  Is.  and  costs,  it  being  the  object  o*"  the 
town  council,  at  whose  instance  this  and  other 
summonses  were  taken  out,  as  well  as  of  the  de- 


fendant, to  have  the  qnestions  raised  in  this  case 
determined  by  a  Superior  Court. 

3.  The  defendant,  being  dissatisfied  with  my 
determination,  and  having  dnlj  applied  to  me  in 
writing,  I  state  this  case,  setting  forth  the  &ct8 
and  gprounds  of  such  determination  for  the  opinion 
of  the  Court  of  Queen's  Bench. 

4.  This  charge  was  framed  under  the  Act  16  &  17 
Yict.  0.  119,  which  enacts  that  *'  no  house,  offioe, 
room,  or  other  place  shall  be  opened,  kept,  or 
used  for  the  purpose  (among  others)  of  the  occupier, 
owner,  or  keeper  thereof,  or  any  person  using  the 
same,  or  any  person  procured  or  employed  by  or 
acting  for  or  on  behalf  of  such  owner,  occupier,  or 
keeper,  or  person  using  the  same,  or  of  any  per- 
son having  the  care  or  manaffement,  or  in  any  wav 
conducting  the  business  thereof,  betting  with 
persons  resorting  thereto."  Sect.  3,  under  which 
the  information  was  laid,  imposes  a  penalty  on 
any  person  who,  being  the  owner  or  occupier  of 
any  nouse  offioe,  room,  or  other  place,  or  a  person 
using  the  same,  shall  open,  keep,  or  use  the  same 
for  the  purposes  hereinoefore  mentioned,  or  either 
of  them,  and  also  on  any  person  who,  being  the 
owner  or  occupier  of  any  house,  room,  office,  or 
other  place  shall  knowingly  and  wilfiilly  permit 
the  same  to  be  opened,  kept,  or  used  by  any  other 
person  for  the  purposes  aforesaid,  or  either  of 
them. 

5.  The  material  facts  of  this  case  are  that  the  de- 
fendant occupies,  as  tenant,  a  house,  together  with 
a  piece  of  inclosed  ground  adjoining,  called  Hyde 
Park  Cricket  Ground,  used  for  cricket,  foot  racing, 
and  other  games  and  sports.  On  the  day  named 
in  the  summons  foot  racing  took  place  in  the 
grounds,  to  which  persons  were  admitted  on  pay- 
ment of  6d.  Within  the  grounds,  but  outside  the 
space  reserved  for  the  runners,  and  amongst  the 
spectators,  some  fifteen  or  twenty  persons,  being 
clearly  professional  bettors  ((reorge  Trickett  being 
one  of  them)  stood  on  chairs  and  stools  in  different 
spots,  with  books  in  their  hands,  calling  out  the 
odds  on  the  various  runners,  and  betting  with 
different  persons,  a  man  behind  each  of  the  pro- 
fessional bettors  recording  the  bets  in  a  book,  the 
persons  betting  paying  money  {Is.  each)  and 
receiving  a  ticket.  (A  large  number  of  persons 
assembled  in  the  grounds,  to  the  number  of  up- 
wards of  10,000.)  Although  there  was  nothing  to 
show  the  terms  on  which  Trickett  and  the  other 
professional  bettors  were  admitted  to  the  grounds, 
the  evidence  satisfied  me  that  the  defendant  kneir 
of  what  was  going  on  and  took  no  steps  to  prevent 
it,  and  that  he  might  have  prevented  it  if  he  had 
been  so  mmded.  No  attempt  was  indeed,  as  I  un- 
derstand, made  on  the  part  of  his  counsel  to  con- 
trovert that  part  of  the  case.  Further,  although 
his  counsel  did  attempt  to  contend  that  the  space 
of  ground  was  not  a  "  place  "  within  the  statute,  1 
was  of  opinion  that  it  was.  I  observed  that  Mr. 
Justice  Blackburn,  in  giving  his  judgment  in 
Doggett  v.  Gatterns  (34  L.  J.  169,  0.  P.),  in  the 
Exchequer  Chamber,  while  holding  with  the  rest 
of  the  court  that  a  spot  under  a  tree  in  Hyde  Plark, 
resorted  to  for  the  purpose  of  betting,  was  not  a 
place  within  the  Act  (reversing  the  decision  of 
the  Court  of  Common  Pleas),  is  reported  to  have 
observed,  "  I  do  not  say  that  an  open  field  is  not 
a  place  which  may  come  within  the  description 
of  the  term  place  in  the  statute  "  On  the  other 
hand  the  counsel  in  support  of  the  complainants, 
in  answer  co  my  inquiry,  declined  to  contend  that 
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the  use  of  a  ohair  or  stool  constitated  each  par- 
ticular spot  where  Triokett  and  the  betting  men 
stood  a  place  as  dLstingaished  from  the  Hyde  Park 
Orioket  Grroand  generally.  There  is  an  obvious 
distinction  between  a  chcur  and  the  wooden  stmc- 
tores  on  the  Doncaster  raoeooorse.  which  in  Shavf 
y.  Morley  (L.  Bep.  3  Bz.  137,  also  reported  37 
L.  J.  105,  M.  G.)  was  held  to  be  an  office  and  place 
within  the  Act. 

6.  The  real  qnestion  on  the  case,  as  seemed  to 
me,  was  one  qaite  distinct  from  the  reported  cases, 
and  was  this,  was  there  a  user  by  Trickett  of  the 
Hyde  Park  Cricket  Qronnd  for  the  porpose  of 
betting  with  persons  resorting  thereto  witnin  the 
meaninff  of  the  Act  P  But  more  closely  the  ques- 
tion is,  does  the  statute  include  an  incidental  and 
partial  use  of  a  place  for  betting  purposes ;  or  is 
it  confined  to  what  may  be  termed  either  a 
"paramount,"  or  "dominant,"  or  "governing" 
use  F  The  grounds  are  really  used  for  the  purpose 
of  foot  racing  and  other  eames  and  sports,  and 
they  are  occupied  by  the  defendant  as  tenant  for 
tikose  purposes,  and  if  from  being  declared  unlawful 
or  from  any  other  cause  the  practice  of  betting  as 
above  described  were  to  cease,  the  grounds  would, 
in  every  other  respect  be  occupied  by  the  defen- 
dant, and  used  for  the  purposes  and  with  all  the 
other  incidents  heretofore  existing.  In  matter  of 
fact  as  well  as  law  there  was  no  occupation  or 
user  by  the  defendant  himself  of  this  place  for  any 
prohibited  purpose,  but  on  the  other  hand  I  found 
as  a  matter  of  fact  (as  a  legitimate  deduction  from 
the  evidence)  that  Trickett  resorted  to  the  grounds 
for  the  sole  or  principal  object  of  betting  with 
other  persons  present. 

7.  I  entertained  doubts  as  to  whether  the  de- 
fendant had  committed  the  particular  offence 
charged,  still  the  ultimate  inclination  of  my 
opinion  was  that  the  defendant  had  brought  him- 
self within  the  four  comers  of  the  Act,  and  I  was 
the  moie  inclined  to  take  this  view,  because  I 
cannot  doubt  that  the  system  permitted  by  him  is 
within  the  mischief  sousht  to  be  suppressed,  that 
18,  that  it  tends,  in  the  language  of  the  Act,  "  to 
the  iniury  and  demoralisation  o?  improvident  per- 
sons.' I  therefore  convicted  the  defendant  of  the 
offence  charged. 

8.  The  Question  of  law  for  the  opinion  of  the 
oourt  is,  whether  the  evidence  and  facts,  as  above 
found  by  me,  warranted  the  conviction ;  if  not,  the 
decision  is  to  be  reversed,  otherwise  it  is  to  be 
affirmed. 

J.  E.  Davis,  Police  Magistrate,  Sheffield. 

PhUbrick,  Q.C.  (with  him  (7.  Crompton),  for  the 
appellant,  contended.  First,  that  this  was  not  a 
**  place  "  within  the  meaning  of  the  Act,  as  that 
word  must  be  taken  ^uadem  generis  with  the  words, 
"house,  office,  room,"  which  precede  it;  and, 
secondly,  that  it  was  not  "  kept  for  the  purposes 
prohibited  by  the  Act.  [Blackbuhn,  J. — The  con- 
viction is  under  sect.  3,  which  makes  it  an  offence 
for  the  owner  or  occupier  to  permit  the  place  to  be 
"used"  for  the  purpose  of  betting.]  The  word 
"used"  means  habitually  used.  [Blackburn,  J. 
—Even  if  that  were  so,  it  seems  to  have  been 
pretty  clearly  proved  that  the  user  here  was 
oabitoal.]  The  netting  was  not  the  primary  object 
for  which  the  place  was  kept  or  used,  but  only  an 
incidental  thing,  the  racing  being  the  chief  and 
the  superior  object.  Further,  it  must  be  shown 
that  the   owner    or    occupier   "knowingly   and 


wilfully "  permitted  the  user,  and  "  wilfally " 
means  that  he  "  intended  "  it  to  be  used  for  the 
purpose.  [Mellob,  J. — If  a  man,  with  power  to 
prevent  its  being  used  for  the  purpose  oi  betting, 
takes  no  step  to  prevent  it  being  used  for  that 
purpose,  surely  he  "  wilfully  "  permits  the  user. 
We  must  not  lie  hypercritical,  but  put  the  ordinary 
meaning  on  the  words  of  the  Act.  Lush,  J. — 
"  Wilfully  "  means  of  his  will.  If  he  can  prevent 
it  and  does  not,  then  he  permits  it  wiffully.l 
Eastwood  V.  Millar  (30  L  T.  Bep.  N.  S.  716) ;  and 
Doggett  v.  Cattems  (12  L.  T.  Bep.  N.  S.  355 ;  34 
L.  J.  169,  0.  P.)  were  referred  to. 

Barker,  for  the  respondents. — Doggett  y.  OaUerne 
{ubi  8up.)  is  clearly  cUstinguishable  from  the  pre- 
sent case.  In  the  recent  case  of  Bows  v.  Fenwich 
(30  L.  T.  Bep.  N.  S.  524;  L.  Bep.  9  C.  P.  339),  the 
appellant  stood  on  a  stool  on  a  race  course,  making 
bets  and  reoeiving  deposits  of  money.  A  large 
umbrella,  capable  of  covering  several  persons,  being 
fixed  over  his  head  bv  means  of  a  long  pointed 
stick  with  a  spike  at  the  end,  which  was  inserted 
into  the  ground ;  and  on  the  outside  was  a  placard 
bearing  the  owner's  name  and  address,  and  an  an- 
nouncement, "  We  pay  all  bets  past  the  post ;"  and 
the  Court  of  Common  Pleas  held  that  he  was  using 
a  fixed  and  ascertained  "  place,"  within  the  mean- 
ing of  the  Act,  for  the  purpose  of  betting,  and  that 
he  was  rightly  convicted.  That  is  a  stronger  case 
than  the  present.  The  case  of  Eastwood  v.  Millar 
m  L.  T.  Bep.  N.  S.  716),  is  undistinguishable 
from  the  present  case.  There  the  appellant  was 
owner  of  certain  inclosed  grounds,  to  which  persons 
were  admitted  through  a  gate  by  ticket,  for  which 
they  paid.    Whilst  a  pigeon  shooting  match  was 

going  on  there  between  two  persons  for  a  wager, 
Bts  were  made  by  several  persons,  two  bookmakers 
shouting  out  and  offering  odds  ;  after  the  shooting 
match  there  was  a  foot  race,  at  which  bets  were 
similarly  made;  and  appellant  was  standing  by, 
taking  no  part  in  the  netting,  but  he  could  hear 
what  the  bookmakers  and   others   were   saying. 
This  court  held  that  the  grounds  were  a  "  place 
within  the  3rd  section  of  the  Act,  and  that  the 
evidence  justified  a  conviction  for  permitting  the 
place  to  be  "kept  or  used"  for  the  purpose  of 
Dotting.     Lush,  J.,  said :  "  It  has  not  been  denied 
that  an  open  ground,  or  not  covered  o  7er,  could  be 
a  place  within  the  meaning  of  the  Act.    I  can  see 
no  reason  why  an  inclosed  area,  though  ancovered, 
should  not  be  a  place  within  the  meaning  of  the 
Act  as  well  as  a  ouilding.    It  is  an  inclosed  space 
occupied  exolusivelv  by  the  appellant;  it  is,  there- 
fore, quite  within  the  words  of  the  Act,  and  quite 
within  the  intention  of  it,  too.    That  it  is  a  large 
inolosure — between  three  or  four  acres  in  extent — 
does  not  at  all  affect  the  question  whether  it  is  or 
is  not  a  '  place,'  within  the  meaning  of  the  Act, 
the  inolosure  being  a  place  to  which  persons  are 
admitted  only  by  leave  of  the  occupier,  the  appel- 
lant/' all  which  is  equally  true  in  the  present  case. 
"  The    next   question,"  said    his    Lordship,   "  is, 
whether  the  evidence  was  sufficient  to  show  that 
the  place  was  kept  or  used  for  the  purpose  of 
betting.    It  has  been  said  that  the  evidence  is  only 
of  what  took  place  on  one  occasion ;  and,  further, 
that  the  primary  object  for  which  the  place  was 
kept  or  used  was  not  betting  but  pigeon  shooting, 
and  that  we  should  look  to  the  primary  object  and 
not  to  the  incidental  user  on  one  occasion.  I  cannuc 
take  that  view  of  the  matter.    I  think  the  evidence 
was  sufficient  to  justify  the  justices  in  coming  to 
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the  conclasioti  that  the  place  was  kept  or  used  for 
the  purpose  of  betting  as  well  as  for  the  purpose  of 
pigeon  shooting ;  and  I  think  there  was  good  reason 
for  coming  to  tne  conclusion  that  it  was  kept  for 
the  one  purpose  as  well  as  the  other." 

Blackbubn,  J. — I  think  that  the  conviction  in 
this  case  must  be  a£Glrmed.  The  Legislature,  in 
passing  the  Act  of  16  A  17  Vict.  c.  119,  begin  by 
recitinff  in  the  preamble  that  "  a  kind  of  gaming 
has  of  late  sprung  up,  tending  to  the  injury  and 
demoralisation  of  improvident  persons,  by  the 
opening  of  places  called  betting  houses  or  offices, 
and  the  receiving  of  money  m  advance  by  the 
owners  or  occupiers  of  such  nouses  or  offices,  or  by 
other  persons  acting  on  their  behalf,  on  their  pro- 
mise to  pay  money  on  events  of  horse  races  and 
the  like  oontineencies ;  for  the  suppression  thereof 
be  it  enacted,  &o.  The  1st  section  of  the  Act 
then  provides  that  "  no  house,  office,  room,  or 
other  place,  shall  be  opened,  kept,  or  used  for  the 
purpose  of  the  owner,  occupier,  or  keeper  thereof, 
or  any  person  usinff  the  same,  or  any  person  pro- 
cured or  employed  by  or  acting  for  or  on  behalf  of 
such  owner,  occupier,  or  keeper,  or  person  using 
the  same,  or  any  person  having  the  care  or  manage- 
ment, or  in  any  manner  conducting  the  business 
thereof,  betting  with  persons  resorting  thereto ;  or 
for  the  purpose  of  any  money  or  valuable  thing 
being  received  by  or  on  behalf  of  such  owner,  oc- 
cupier, keeper  or  person,  as  aforesaid,  as  or  for  the 
consideration  for  any  assurance,  undertaking,  pro- 
mise, or  agreement,  express  or  implied,  to  pay  or 
give  thereafter  any  money  or  valuable  thing,  on 
any  event  gr  contingency  of  or  relating  to  any 
horse  race,  or  other  race,  fight,  game,  sport,  or 
exercise,  or  as  or  for  the  consideration  for  securiDg 
the  paying  or  giving  by  some  other  person  of 
any  money  or  valuable  thing  on  any  such  event  or 
contingency  as  aforesaid."  On  this,  my  brother 
Brett  remarks  in  the  case  of  Bows  v.  Fenivick  {ubi 
sup.) :  "  When  the  Act  of  Parliament  in  question 
passed,  the  Legislature  had  not  made  up  its  mind 
to  prohibit  gaming  altogether.  But  what  it  did 
mean  to  prohibit  was,  that  which  is  described  in 
the  preamble,  viz.,  a  kind  of  gaming  which  had 
of  late  sprung  up,  tending  to  the  injury  and  de- 
morlisation  of  improvident  persons,  *  by  the  open- 
ing of  places  called  betting  houses  or  offices,  and 
the  receiving  of  money  in  advance  by  the  owners 
or  occupiers  of  such  houses  or  offices,  or  by  other 
persons  acting  on  their  behalf,  on  their  promises 
to  pay  money  on  events  of  horse  racing  and  the 
like  contingencies.'  That  discloses  the  kind  of 
gaming  which  was  sought  to  be  suppressed.  The 
enacting  part  of  sect.  1  then  provides  that  *no 
house,  office,  room,  or  other  place,  shall  be  opened, 
kept,  or  used '  for  the  purposes  mentioned  m  the 
preamble.  And  then  sect.  3  enacts  that  *  any  per- 
son who,  being  the  owner  or  occupier  of  any  house, 
office,  room,  or  other  place,  or  a  person  using  the 
same  shall  open,  keep,  or  use  the  same  for  the 
purposes  hereinbefore  mentioned,  or  either  of  them, 
Ac.,  and  any  person  having  the  care  or  manage- 
ment of  or  in  any  manner  assisting  in  conducting 
the  business  of  any  house,  office,  room,  or  place, 
opened,  kept,  or  used  for  the  purposes  aforesaid, 
or  any  of  tkem,'  shall  on  summary  conviction  be 
liable  to  a  penalty.  It  would  seem,  thereforq,  that 
the  kind  of  gaming  prohibited  is  the  opening  and 
keeping  a  place  for  the  purpose  of  gaming  or 
betting  Tvith  persons  resorting  thereto— a  fixed 
place  to  which  all  persons  may  resort."    I  refer  to 


these  observations,  not  for  the  purpose  of  dissent- 
mg  from  them,  but  for  the  purpose  of  saying,  that 
while  the  latter  part  of  the  section  refers  onlv  to 
chat  kind  of  betting  mentioned  in  the  preamble,  I 
think  it  is  not  clear  that  the  first  pari  of  the  seo 
tion  does  not  go  further.  It  is  sufficient  to  say, 
that  in  the  present  case  the  betting  was  a  gambling 
for  something  deposited,  and,  therefore,  within  the 
section.  The  money  was  deposited  also  in  the 
case  of  Bow8  v.  Fenwick  (u&i  eup,),  and  the  same 
was  the  case  in  Eaetwood  v.  MiUar  {ubi  aup.) ;  and 
it  is  perfectly  intelligible  that  the  Legislature  may 
have  intended  to  confine  itself  in  this  enactment 
to  betting  done  only  in  that  maimer.  But  it  is  not 
necessary  to  decide  that  point  here,  for  the  gaming 
in  this  case,  as  in  the  two  cases  just  mentionect 
was  by  depositins  money  with  the  professional 
bettors,  who  do  not  trust  others,  though 
trusted  by  them.  The  first  question  to  be 
determined  here  is,  whether  this  was  a  "  place  '* 
within  the  meaning  of  the  Act?  It  was  com- 
pletely under  the  control  of  the  owner,  just  as 
much  as  a  skittle  alley  is,  and  it  is  immaterial  that 
it  was  not  covered  in.  In  the  Hyde  Park  case 
{DoggettY.  0aitem8(ubi  eup.),  where  the  betting 
tooK  place,  was  clearly  not  a  **  place  "  within  the 
meanmg  of  the  Act,  because  the  person  who  had 
the  control  over  Hyde  Park  was  the  ranger,  and 
he  had  nothing  to  do  with  the  betting.  Here,  on 
the  contrary,  it  is  proved  by  the  magistrate,  that 
the  appellant  received  money  for  admitting  persons 
to  the  ground,  and  that,  "  within  the  grounds,  bat 
outside  the  space  reserved  for  the  runners,  and 
amongst  the  spectators,  some  fifteen  or  sixteen 
persons,  being  clearly  professional  bettors, 
(Oeorge  Trickett  being' one  of  them),  stood  on 
chairs  and  stools  in  different  spots,  with  books 
in  their  hands,  calling  out  the  odds  on  the  various 
runners,  and  betting  with  different  persons,  a  man 
behind  each  of  the  professional  bettors  recording  the 
bets  in  a  book,  the  persons  betting  paying  money 
(le.  each)  and  receiving  a  ticket,  although  there 
was  nothing  to  show  the  terms  on  which  Trickett 
and  the  other  professional  betters  were  admitted 
to  the  grounds,  the  evidence  satisfied  me  that  the 
defendant  knew  of  what  was  going  on  and  took  no 
steps  to  prevent  it,  and  that  he  might  have  pre- 
vented it  if  he  had  been  so  minded.  No  attempt 
was,  indeed,  as  I  understand,  made  on  the  part  of 
his  counsel  to  controvert  that  part  of  the  case.'* 
Though  it  is  not  expressly  stated  that  the  Is.  was 
received  by  the  professional  bettors  under  the  obli- 
gation to  pay  the  odds  in  shillings,  in  case  the 
persons  depositing  it  won,  that  is  clearly  the 
meaning.  And  on  the  rest  of  the  finding,  I  can 
come  to  no  other  conclusion  than  this,  that  the 
magistrate  was  of  opinion  that  the  appellant  knew 
that  people  would  come  into  his  grounds  for  the 
purpose  of  betting,  and  knowing  that  he  permitted 
it ;  knowing  that  was  their  intention,  he  permitted 
them  to  enter,  and  must  therefore  be  taken  to 
have  intended  the  natural  conseouenoes  of  his  act. 
There  is  an  old  case  reported,  3  B.  &  Ad.  184  {Rex 
V.  ilfoore),  where  a  person  converted  his  premises, 
which  adjoined  a  public  highway,  into  a  shooting 
ground,  where  persons  came  to  shoot  at  a  target 
and  also  at  pigeons,  and  other  persons  col- 
lected outside  and  in  the  neighbouring  fields 
to  shoot  at  the  pigeons  which  escaped  from  the 
ground,  a  ^eat  noise  and  disturbance  being 
caused,  and  it  was  held  that  he  was  indictable  for 
causing  this  nuisance,  inasmuch  as  it  was  a  pro- 
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bable  and  nataral  consequence  of  his    keeping 
ground  for  shooting  pigeons  in  such  a  place.    It 
being  proved  here,  on  ample  evidenoe,  that  the 
appeDant,  who  had  the  grounds  solely  under  his 
control,  permitted  them  to  be  used  for  the  purpose 
of  betting,  by  Trickett  and  others,  is  it  any  defence 
to  say  that  the  grounds  were  used  primarily  for 
another  purpose  P    The  appellant  keeps  them  for 
both  purposes.    I  cannot  understand  any  argu- 
ment adduced  to  show  the  intrinsic  superiority  of 
the  racing  over  the  betting.     As  to  the  further 
argament  that  it  must  be  shown  that  the  place  is 
"  habitually  "  used  for  the  purpose  of  betting,  it 
may  be  replied,  in  the  first  place,  that  there  is 
nothing  in  the  statute  about  the  necessity  of  the 
place  bein^  habitually  used  for  the  parpose  of 
betting.    £q  the  next  place,  if  betting  had  taken 
place  there  only  once,  the  magistrate  would  not 
probably  find  that  it  was  "  used  "  for  the  purpose ; 
bat  if  the  occapier,  knowing  that  betting  was 
going  on,  though  once  only,  permitted  the  place  to 
be  used  for  that  purpose,  the  case  would  be  within 
the  statute.     I  do  not  express  any  opinion  on  the 
question  whether  the  Ajct  is  restricted    to  cases 
where  money  is  actually  deposited,  or  whether  it 
extends  to  other  cases  also.    That  may  be  a  ques- 
tion of  some  nicety,  and  it  is  not   necessary  to 
decide  it  now,  as  money  was  deposited  in  the 
present  case.     For  the  reasons  I  have  given,  I 
think  the  conviction  was  right,  and  ought  to  be 
affirmed. 

Mellob,  J. — I  am  of  the  same  opinion.  Authority 
is  not  wanted  for  affirming  this  conviction ;  but  if 
authority  were  wanted  we  have  it  in  the  case  of 
Eastwood  V.  Millar  {ubi  awp,)  I  entirely  agree 
with  what  was  said  by  my  brothers  Lush  and 
Archibald  in  that  case.  In  that  case  only  one  in- 
stance of  betting  had  been  proved,  but  I  entirely 
agree  with  the  view  taken  there  by  my  learned 
brethren,  which  disposed  of  the  arguments  based 
on  that  fact;  and  I  concur  in  what  my  brother 
BJackbum  has  now  said  with  reference  to  the  word 
habitual.  Whether  the  user  was  habitual  or  not 
was  a  question  of  fact  for  the  magistrates  to  de- 
termine. Except  so  far  as  the  frequency  of  the 
thing  shows  that  it  must  have  been  *'  knowingly" 
permitted,  I  do  not  see  the  importance  of  showing 
that  the  user  was  habitual.  Here  professiontd 
bettors  stood  on  chairs  and  stools,  witn  other  per- 
sons behind  them  to  record  the  bets  when  made, 
80  that  nothing  can  be  clearer  than  the  fact  of  the 
betting.  As  to  whether  an  actual  deposit  of  the 
money  was  necessary,  I  say  nothing.  As  to  the 
contention  based  on  the  word  "  p]^m»>"  I  think  the 
matter  is  quite  unar^able.  The  observations 
made  upon  that  word  m  the  Exchequer  Chamber, 
in  the  case  of  Doggett  v.  Cattems  {uhi  8wp.)t  do  not 
touch  the  present  case.  I  cannot  imagine  any- 
thing being  clearer  than  this,  that  the  place  where 
the  betting  was  allowed  to  take  place  here  was  a 
"place  "  within  the  meaning  of  the  Act.  In  ap- 
plying the  musdem  generis  role  of  construction  in 
a  case  like  the  present  we  must  Look  at  the  object 
of  the  Act,  and  bear  in  mind  that  every  succeeding 
word  is  larger  in  its  meaning  than  those  that  pre- 
cede it ;  so  that,  assuming  the  applicability  of  this 
rale  of  construction,  we  are  not  bound  by  it  here 
to  give  any  narrow  interpretation  to  the  word 
"  place."  Jb^or  the  reasons  mentioned,  I  think  the 
magistrate  was  right  in  the  view  he  took  of 
this  case,  and  tluvt  the  conviction  must  be 
affirmed. 


Lush,  J. — I  am  of  the  same  opinion.  I  have 
given  a  great  deal  of  consideration  to  this  statute 
since  the  decision  pronounced  by  myself  and  my 
brother  Archibald  in  the  case  of  Eastwood  y.  Millar 
(uhi  sup.),  and  the  result  is  that  I  am  convinced  we 
were  entirely  right  in  the  view  we  took  of  the 
statute  in  that  case.  The  preamble  of  the  Act  is 
in  these  words,  **  Whereas  a  kind  of  gaming  has 
of  late  sprnnff  up,  tending  to  the  injury  and  de- 
moralisation of  improvident  persons  by  the  opening 
of  places  called  betting  houses  or  offices,  and  the 
receiving  of  money  in  advance  by  the  owners  or 
occupiers  of  such  houses  or  offices,  or  by  other 
persons  acting  on  their  behalf,  on  their  promise  to 
pskj  money  on  everts  of  horse  races  and  the  like 
contingencies."  Now  it  appears  to  me  clear  from 
this  that  there  was  no  intention  on  the  part  of  the 
Legislature  to  interfere  with  betting  or  wagering 
as  it  had  ordinarily  been  practised  oefore ;  a  pre- 
vious Act  (8  &  9  Yict.  c.  109)  dealt  with  cases  of 
ordinary  betting,  treating  them  as  a  matter  of 
neutral  character,  neither  on  the  one  hand  to  be 
encouraged,  nor,  on  the  other  hand,  to  be  prevented. 
It  left  bete  of  the  ordinary  kind  as  a  mere  matter 
of  honour  between  the  parties.  Neither  did  the 
Legislature,  by  the  Act  of  16  A  17  Vict.  c.  119, 
intend  to  interfere  with  betting  as  ordinarily  prac- 
tised. What  was  intended  to  be  dealt  with  by  this 
statute  was  a  new  form  of  betting,  taking  the  form 
of  common  gambling,  a  very  different  thing  from 
the  former  kind,  and  much  more  demorsdising. 
And  the  words  of  the  enacting  pskrt  of  the  statute 
go  beyond  the  words  of  the  preamble  for  the  pur- 
pose of  better  carrying  out  the  object  intended, 
and  making  the  Act  more  effectual.  The  words  in 
the  preamble  are  **  houses  or  offices ;"  and  if  these 
were  the  only  words  in  the  enacting  part  of  the 
statute  it  woidd  be  easy  to  evade  it  by  carrying  on 
the  prohibited  gambling  elsewhere.  To  prevent 
this  the  enacting  part  of  the  Act  says  (sect.  3)  "  or 
other  place,"  including  inclosures  or  anything 
else.  It  is  the  kind  of  betting  carried  on,  not  the 
nature  of  the  place  where  it  is  carried  on,  which 
the  statute  regards  and  aims  at.  Again,  the 
preamble  speaks  of  "  the  owners  or  occupiers  of 
such  houses  or  offices,  or  other  persons  acting  on 
oheir  behalf."  It  would  be  easv  to  evade  this, 
also,  if  these  were  the  only  words ;  therefore,  the 
enacting  part  of  the  statute  (sect.  3)  goes  on  to  speak 
also  of  *'  a  person  using  the  same,"  and  prohibits 
the  owner  or  occupier  from  knowingly  and  wilfully 
permitting  the  same  to  be  opened,  kept,  or  used 
"  by  any  other  person  for  the  purposes  aforesaid, 
or  either  of  them ;"  the  purposes  aforesaid  being 
the  carrying  on  of  the  business  of  gambling.  I 
think  it  is  quite  evident  that  the  Legislature  in- 
tended to  suppress  this  particular  kind  of  gambling 
altogether,  and  we  must  construe  the  Act  so  as  to 
suppress  the  mischief  and  to  advance  the  remedy, 
whilst  not  straining  its  language  so  as  to  embrace 
cases  which  are  not  within  it.  The  present  case 
seems  to  me  to  come  within  the  very  words  of  the 
Act,  as  well  as  within  its  spirit.  I  need  not  again 
recite  the  facts  which  show  it  to  be  so,  as  they 
have  already  been  sufficiently  stated  by  my  learnea 
brothers.  I  am  of  opinion  that  the  conviction 
should  be  affirmed. 

Conviction  affirmed. 

Attorneys  for  appellant,  Doyle  and  Edwards,  for 
Bvrmey  and  Sons,  Sheffield. 

Attorney  for  respondents,  B,  and  W,  B,  Smithy 
for  Yeomans,  Sheffield. 
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Beported  by  B.  ▲.  Kivglakb,  Eaq.,  Bkniitcr-at-Law. 


Tuesday,  Nov.  24, 1874 

Beg.  v.  Hannat. 

liomi  not  injwriously  affected — Notice  to  treat — Time 
withm  which  complaint  ma/y  he  made — Lands 
Clauses  Consolidation  Act  1845  (8^9  Vict.  c.  10) 
—11  ^  12  Vict,  c  43  M.  1  and  11. 
Where  a  person  is  required  to  give  up  any  lands 
under  the  121st  section  of  the  Lands  Clcmses 
Consolidation  Act  1845  (8  ^  9  Vict,  c.  18)  and 
have  the  amount  of  compensation  settled  by  two 
justices ;  if  the  lands  have  not  been  injunotuily 
afected,  it  is  not  necessary  that  the  complaint 
shaU  be  made  to  the  justice  within  six  months  from 
the  tvme  of  the  notice  under  the  11  ^12  Vict.  c.  43 
sect.  1  ^  11. 
Be  Edmnndson  (17  Q.  B.  67)  distinguished. 
Bulb  calling  upon  James  Lenox  Hannay,  a  Metro- 
politan police  magistrate,  and  James  Mair,  to  show 
oaose  wny  a  writ  of  mandam/us  should  not  issue 
commanding   the    said    magistrate  to  hear  and 
determine  a  summons  by  the  Metropolitan  Board 
of  Works  against  the  said  James  Mair,  touching 
the  compensation  to  be  paid  to  him  by  the  Board 
in  respect  of  his  interest  in  certain  premises. 

It  appeared  from  the  affidavits  upon  which  the 
rule  was  obtained  that  James  Mair  was  occupier  of 
some  premises  in  Shoreditch  within  the  compulsory 
limits  of  the  Metropolitan  Street  Improvement 
Act  of  1872,  with  wnioh  Act  the  Lands  Glauses 
Consolidation  Act  of  1845  (8  <&  9  Yiot.  cap.  18)  is 
incorporated. 

The  Metropolitan  Board  of  Works  required  the 
premises  for  the  purpose  of  a  new  street,  and  on 
the  4th  March  1874  they  served  Mr.  Mair  with  a 
notice  to  treat  under  sect.  18  of  the  last  mentioned 
Act. 

On  the  2l8t  March  Mr.  Mair  sent  in  his  claim, 
in  which  he  stated  that  he  was  a  yearly  tenant  at 
a  certain  rent. 

The  Board  requiring  possession  on  the  25th  Dec. 
1874,  they  on  the  30th  Oct.  procured  a  summons 
to  be  issued  from  the  Worship-street  Police  Court 
rec^uiring  Mr.  Mair  to  attend  and  have  his  compen- 
sation assessed  by  the  magistrate  under  sect.  121 
of  the  Lands  Clauses  Act  1845.  Upon  the  7th 
Nov.  the  parties  attended  when  it  was  objected 
on  behalf  of  Mr.  Mair  that  the  application  was  too 
late,  inasmuch  as  more  than  nine  months  having 
elapsed  since  the  notice  to  treat  was  served  the 
matter  came  within  sect.  11  of  11  &  12  Vict.  c.  43, 
and  the  magistrate  being  of  opinion  that  the. 
objection  was  well  founded,  declined  to  hear  the 
case,  or  to  determine  the  amount  of  the  compensa- 
tion. 

Woolf  showed  cause. — The  summons  in  this  case 
was  a  complaint  made  before  a  justice,  upon  which 
he  had  authority  to  make  an  order  for  the  payment 
of  monev,  under  the  11  &  12  Vict.  c.  43,  s.  1.  By 
the  lltn  section  it  is  enacted  that  in  all  cases 
where  no  time  is  already,  or  shall  hereafter  be 
specially  limited,  for  making  any  such  complaint, 
or  laying  any  such  information  in  the  act  or  acts 
of  Parliament  relating  to  each  particular  case,  such 
complaint  shall  be  made  ana  such  information 
shall  be  laid  within  six  calendar  months  from  the 
time  when  the  matter  of  such  complaint  or  infor- 
mation respectively  arose.  Here  more  than  six 
months  haa  elapsed  between  the  service  of  the 


notice  to  treat  and  the  issuing  of  the  summona, 
and,  therefore,  the  magistrate  had  not  jurisdiction 
to  entertain  the  question.  In  the  case  of  JBe 
Edmvndsnn  (17  Q.  B.  67),  it  was  held  that  an  adjudi- 
cation by  two  justices  under  the  Lands  Claases 
Consolidation  Act  1845,  and  Bailway  Clauses  Con- 
solidation Acts  1845,  of  the  sum  to  be  paid  by  a 
railwav  company  as  compensation  to  a  party  whose 
lands  had  been  injuriously  afiEected  by  the  exercise 
of  their  statutory  powers,  is  on  order  within  the 
11  la  12  Yict.  c.  43,  h.  1,  and  is  bad  under 
sect.  11  if  the  complaint  on  which  the  order  is 
founded  be  made  more  than  six  calendar  months 
after  the  cause  of  complaint  arose.  The  award  by 
the  majzistrate  is  in  effect  an  order  for  the  pav- 
ment  of  money,  and,  although  under  sect.  12  of  the 
Lands  Clauses  Consolidation  Act,  the  respondent 
would  be  entitled  to  compensation  for  the  value  of 
his  unexpired  term  or  interest,  and  for  any  loss  or 
injury  he  might  sustain,  which  compensation 
would  be  settled  by  two  justices  if  he  nad  gone 
before  them  within  six  months  after  notioe,  yet  I 
submit  now  the  jurisdiction  of  the  justices  is 
ousted,  and  he  is  entitled  to  go  before  a  jury  to 
settle  his  claim  under  the  68th  section  of  the  Act. 
[Blackburn,  J. — A  notice  to  treat  remains  binding 
for  six  years,  and  yet  you  say  that  in  a  case  of 
compensation  before  justices  it  has  only  an  effect 
for  six  months.]  I  do  not  say  the  notice  expires, 
but  that  they  must  seek  a  fresh  tribunal,  and  go 
before  an  arbitrator  or  a  jury. 

Blackbu&n,  J. — In  the  case  cited  bv  Mr.  Woolf^ 
the  lands  had  been  "injuriously  aneoted,"  and 
compensation  was  due,  so  that  it  might  be  said 
there  was  something  in  the  nature  of  a  complaint. 
The  judgment  of  Patteson  and  Wightman,  JJ.,  for 
whose  opinions  I  have  the  profoundest  respect, 
show  that  those  learned  judges  had  in  their  minds 
the  distinction  which  would  arise  if  there  had  been 
no  injurious  affecting.  Here  there  is  no  compen- 
sation due  till  the  board  takes  possession.  What 
the  magistrate  does  is  a  mere  completion  of  the 
contract  between  the  parties  of  which  the  notice  to 
treat  is  the  first  step.  I  do  not  entertain  the  least 
doubt  that  the  magistrate  had  jurisdiction  to 
hear  this  sunmions,  and  I  think  we  should  distort 
the  language  of  the  statute  if  we  were  to  interpret 
it  as  has  been  suggested.  I  confess  that  I  should 
have  paused  before  I  came  to  the  same  conclusion 
as  the  learned  judges  in  Be  Edmundson  (17  Q.B. 
67).  In  the  cases  to  which  sect.  68  of  the  Lands 
Clauses  Act  applies,  no  limitation  in  point  of  time 
is  imposed  on  the  right  of  the  party  whose  lands 
have  been  ii^'uriously  afiected  to  have  compensa- 
tion assessed  by  arbitration  or  by  a  Jury,  and  that 
would  have  led  me  to  hesitate  before  I  decided 
that  there  was  any  such  limitation  in  oases  which 
come  under  sect.  121. 

QuAiK,  J. — I  am  of  the  same  opinion.  I  think 
that  the  magistrate  acting  under  tne  Land  Clauses 
Consolidation  Act  is  in  the  same  position  as  an 
arbitrator  would  be  if  he  were  appointed  for  the 

?urpose  of  assessing  compensation.  Primd  facist 
should,  but  for  the  case  which  has  been  cited, 
have  said  that  there  was  no  complaint  before  him 
at  all ;  but  it  is  enough  to  say  that  the  present 
case  is  not  a  similar  one  to  that.  There  the  party 
might  in  some  sense  be  said  to  be  a  oomplamant, 
though  I  should  have  hesitated  before  ooming  to 
such  a  conclusion.  The  present  application  was 
merely  to  get  compensation  asaessea  for  premises 
which  had  not  been  injuriously  afiEected,  and  that 
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pre?ent6  the  two  cases  from  being  at  all  similar 
one  to  another. 

Archibald,  J. — If  this  had  been  a  case  of  in- 
jorions  affecting  we  should  have  been  bonnd  by 
Be  Edmundson  (17  Q.  B.  67).  Had  the  matter 
been  res  iniegra^  I  certainly  should  have  felt  much 
difficalty  in  coming  to  the  conclusion  arrived  at 
there.  JBut  there  is  a  great  distinction  between 
that  case  and  the  present,  for  there  and  here  had 
been  something  done  in  the  nature  of  a  trespass, 
the  only  remedy  for  which  was  by  a  summons  before 
thejastices  whose  adjudication  might  be  said  to  be 
an  order  to  pay  damages,  enf  orcible  by  distress.  But 
I  am  not  at  all  disposed  to  extend  that  case  bevond 
the  limits  to  which  it  applies,  and  I  agree,  there- 
fore, that  this  rule  for  a  mandamue  to  hear  and 
determine  the  sununons  must  be  made  absolute. 

Rule  dbsoluie. 

Attorney  for  applicants,  The  Solicitor  to  the 
Board  of  Works, 

Attorney  for  respondent,  W.  Overton. 


JITDZCIAX.    COMMITTEE    OF    THE 
P&ZirT   GOUECIIk. 

Seportad  by  C.  S.  Maldkh,  Eaq.,  Buristar-ftt-Law. 


Tuesday,  Nov.  24, 1874 

(Present:  The  Bight  Hons.  The  Archbishop  of 
Gantehbubt  (Dr.  Tait),  The  Lobd  Chavcelloh 
(Cairns),  The  Bishop  op  LoimoN  (Dr.  Jackson), 
Lord  Penzance,  Lord  Sslbobnb,  Sir  Jambs  W. 
CoLYiLE,  The  Dean  of  Abches  (Sir  B.  Philli- 
more),  and  Sir  Baenbs  Peacock.) 

Pabnell  i;.  Boughton. 

on  appeal  fbom  the  chancebt  coubt  of  yobil 

Eedesiastical  law — Ghwrch  Discipline  Act — 

Pleadina. 

la  n  suit  a^avnst  a  beneficed  clergyman  for  offending 
against  the  ecclesiastical  law  in  the  manner  in 
which  he  conducted  divine  service,  the  articles 
dUeged  that  he  himself  did  certain  acts  com- 
T^lained of  "in a  ceremonial  manner ;"  and  also 
theU  he  **  sanctioned,  permitted,  and  suffered  "  the 
doing  of  such  a,tis  by  others  wUhout  alleging  that 
he  "  authorised  "  them ; 

Hdd  (affirmvng  the  judgment  of  the  court  below), 
that  such  averments  in  the  articles  were  properly 
pleaded,  ^ 

An  averment  in  an  article  which  follows  the  eoMct 
words  of  a  rubric  in  the  Prayer  Book  is  sufficierU, 
and  ft  Ues  upon  the  minister  complained  of  to 
show  thai  he  has  any  answer  to  it. 

Tms  vras  an  appeal  from  an  interlocutory  decree 
or  order  of  the  Worshipful  Granville  Harcourt 
Yemen,  Judge  of  the  Chancery  Court  of  York,  in 
a  cause  of  office  promoted  by  the  respondent 
against  the  appellant. 

The  suit  was  brought  under  the  provisions  of 
the  Act  3  &  4  Vict.  o.  86,  against  the  appellant,  a 
beneficed  clergynmn  in  the  diocese  of  Cnester,  for 
certain  alleged  offences  against  the  laws  ecclesi- 
aeticsd  relating  to  the  mode  of  conducting  Divine 
Service. 

The  case  came  before  the  Chancery  Court  of 
York  in  the  first  instance  by  virtue  of  letters  of 
request  from  the  Lord  Bishop  of  Chester. 

An  appearance  was  entered  for  the  appellant, 
and  articles  were  then  exhibited  on  behalf  of  the 
respondent. 

Mag.  Cab,— Tol.  IX. 


The  appellant  opposed  the  admission  of  the 
articles,  objecting  to  one  article  altogether  and  to 
portions  of  several  others.  He  filed  a  detailed 
statement  of  his  objections  and  of  the  grounds 
thereof. 

The  passages  objected  to  were  of  three  kind<«. 

One  kind  charged  the  appellant  with  doing  cer- 
tain specified  acts  '*  in  a  ceremonial  manner/'  or, 
'*  as  a  matter  of  cereiuony,"  or,  "  being  performed 
as  and  constitutir^g  a  ceremony." 

The  second  kind  charged  the  appellant,  not  for 
his  own  acts,  but  with  permitting  and  suffering 
other  clergvmen  to  do  certain  acts  in  the  church 
of  his  benefice. 

The  third  kind  was  the  entir3  Article  12,  nd 
an  abstract  of  it  in  the  summary  contained  in 
Article  13. 

Article  12  is  as  follows : 

Alflo  we  artiole  and  objeot  to  yon,  that  yon  the  said 
Beverend  Charles  Pamell,  in  the  said  chnrch  or  ohapel  of 
Saint  Margaret,  on  diyers  oooaaions  within  two  years 
next  before  the  oommenoement  of  this  snit  (to  wit),  on 
Snnday  morning  the  Srd  Nov.  1872,  and  on  Sonday 
morning  the  ISth  June  1873,  oelebrated  the  Lord's  Snppet- 
in  the  oonrse  of  PabUo  Worship  and  Divine  Serrioe,  and 
yourself  then  consecrated  and  received  the  elements  when 
no  person  commonioated  with  yon. 

The  article  then  went  on  to  charge  the  permis- 
sion of  somewhat  similar  acts  oy  other  clergvmen 
on  two  other  occasions,  the  farther  difierence  bting 
that  it  was  charged  that  on  these  occasions  re- 
spectively one  or  two  persons  o:  Jy  communicated. 

The  admission  of  the  articles  was  argued  before 
the  learned  Judge  of  the  Chancery  Court  of  York 
on  the  17  th  Apnl  1874.  The  learned  judg^e  made 
a  slight  alteration  in  the  passM^  in  Artie,  e  13, 
which  had  be  n  objected  to;  but  in  all  other 
respects  overruled  tne  objections  of  the  appellant, 
ana  he  ordered  the  articles,  with  this  one  exception, 
to  be  admitted  as  exhibited. 

The  learned  judge,  in  pursuance  of  the  provisions 
of  the  Act  re&rred  to,  gave  leave  to  appeal  from 
this  decree  or  order,  and  fh)m  it  the  present  appeal 
was  accordingly  brought. 

A.  J.  Stephens,  Q.C.,  Jetme,  and  W.  0.  PhiUi- 
more,  fbr  the  appellatit,  argued  that  the  words  **  in 
a  ceremonial  manner,"  were  embarrassing,  preju- 
dicial, and  improperly  pleaded,  because  they  were 
deductions  of  law,  and  imputations  of  motive: 
{Martin  v.  Mackonoehie,  86  L.  J.,  N.  S.,  22,  Eccl. 

?er  Dr.  Lushington.)  [The  Lobd  CnAifCBLLoa. — 
'hat  case  merely  shows  that  such  words  are  unne- 
cessary; not  that  they  vitiate  the  proceedings. 
Lord  SsLBOBNE. — Are  they  to  be  struck  out  as 
surplusage  PJ  Yes,  in  that  case ;  but  if  they  are  a 
conclusion  of  law,  it  is  bad  pleading.  They  beg 
the  question,  it  is  the  matter  in  dispnte.  The 
acts  mentioned  are  necessarily  ceremonial;  it 
is  the  excess  that  makes  them  illegal,  and 
that  is  a  conclusion  for  the  jud^re :  (see  the 
judgment  of  Sir  B.  Phillimore  in  Martin  v. 
Mackonoehie,  18  L.  T.  Bep.  N.  S.  257 ;  L.  Bep.  2 
Adm.  &  Ecc.  136.)  The  words,  '*  sanctioned,  per- 
mitted, and  suffered,"  are  too  vague ;  they  do  not 
allege  how,  or  whether  the  appellant  was  present  or 
absent:  (see  the  judgment  of  Lord  Chancellor 
Cairns,  in  Martin  v.  Mackonoehie,  19  L.  T.  Bep. 
N.  S.  804;  L.  Bep.  2  P.  C.  380.)  As  to  the  allega- 
tions in  Articles  12  and  13,  as  to  no  person 
communicating  with  the  appellant,  there  are 
no  means  by  which  a  clergyman  can  find  out 
whetiier  any  persons  intend  to  communicate  until 
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after  he  has  received  the  commnnion  himself,  now 
that  the  first  rubric  in  the  Oommnnion  Serrice  has 
fallen  into  disuse.  On  this  point  of  the  case  he 
referred  to  a  case  before  one  of  the  Consistory 
Courts  in  1852,  which  is  privately  printed,  but  not 
reported. 

Dr.  Deane,  Q.C.  and  B,  Shaw,  for  the  respon- 
dent, were  not  called  upon. 

Their  Lordships'  judgment  was  delivered  by 

The  LoBD  Chancelloe  (Cairns). — ^Their  Lord- 
ships do  not  desire  to  call  upon  the  respondent. 
The  questions  which  are  raised  in  this  case  are 
questions  merely  of  pleading,  and  are,  moreover, 
questions  of  mere  technicality  in  pleading;  and 
their  Lordships  desire  it  to  be  understood  that,  in 
the  advice  which  they  will  feel  it  their  duty  to 
tender  to  Her  Majesty,  no  decision  will  be  given 
nor  any  opinion  expressed  on  any  proposition  of 
law.  Their  Lordships  cannot  but  regret  that,  upon 
what  is  merely  a  question  of  technicality  in 
pleading,  the  great  and,  as  they  think,  the  un- 
necessary expense  has  been  incurred  of  bringing 
the  case  at  this  stage  before  this  tribunal. 
The  objections  which  are  made  to  the  articles 
are  threefold.  The  first  is  an  objection  to  those 
parts  of  several  of  the  articles  in  which  certain 
acts  are  alleged  to  have  been  done  in  a  ceremonial 
manner,  or  as  connected  with  and  being  part  of 
the  ceremonies  of  public  worship.  With  regard  to 
the  introduction  of  those  words,  their  Lordships 
are  not  prepared  to  say  that  the  words  may  not  be 
surplusage,  and  that  the  conclusion  to  be  drawn 
from  the  other  averments  would  not,  of  itself, 
supply  the  absence  of  these  words,  if  they  had 
been  absent.  But  their  Lordships  cannot  regard 
these  words,  at  the  highest,  as  more  than  a  state- 
ment by  the  pleader  that  the  acts  alleged  were  not 
done  in  an  accidental  or  casual  manner,  but  were 
done  deliberately  and  intentionally,  and  as  forming 
part  of  the  worship  which  was  then  proceeding. 
Their  Lordships,  in  this  sense,  conceive  that  the 
words  amount  to  allegations  of  fact  capable  of 
proof,  and  do  not,  as  was  said,  amount  to  conclu- 
sions of  law  to  be  drawn  from  facts.  The  second 
objection  deals  with  those  parts  of  the  articles  in 
which  it  is  said  that  the  appellant,  being  respon- 
sible as  incumbent  for  the  due  performance  of 
Divine  service  in  his  church,  sanctioned  or  per- 
mitted, and,  in  another  article,  sanctioned  or  per- 
mitted and  suffered,  these  acts,  which  are  sklleged 
to  have  been  a  departure  from  the  course  of  public 
worship  as  authorised  by  law.  It  is  said  that  the 
averment  should  have  been  that  the  acts  in 
question  were  authorised  by  the  incumbent ;  but 
tneir  Lordships  are  of  opinion  that  the  incumbent 
being  responsible  for  the  due  performance  of 
Divine  service,  it  is,  in  the  first  instance,  at  all 
events,  sufficient  to  charge  that  departures  from 
that  order  of  service  were  sanctioned  or  permitted, 
or  were  sanctioned  or  permitted  and  suffered,  by 
him,  leaving  it  to  him  to  allege  and  prove,  if  he  is 
able,  anv  circumstances  whieh  will  show  that  these 
acts,  although  actually  done,  had  not  his  authority, 
or  had  not,  in  reahty,  his  sanction  or  permission. 
Their  Lordships,  not  finding  any  precise  statutory 
enactment  requiring  the  use  of  particular  words, 
are  not  prepared  to  say  that  the  words  used  in  the 
present  case  are  inappropriate. 

The  third  charffe  remains,  which  is  that  con- 
tained in  the  12m  and  in  the  13th  articles  that 
the  appellant  "  sanctioned  or  permitted,  and  suf- 


ferred  the  Lord's  Sapper  to  be  celebrated  by 
another  clergyman,  in  the  church  or  chapel,  in  the 
course  of  public  worship  and  Divine  service,  bo 
that  he  himself  then  consecrated  and  received  the 
elements,  when  only  one  person  communicated 
with  him ;"  and,  also,  that  the  appellant  himself, 
on  another  day,  "  sanctioned  or  permitted  and 
suffered,  the  liord's  Sapper  to  be  celebrated  by  hit 
curate  in  the  said  church  or  chapel,  in  the  oonne 
of  public  worship  and  Divine  service,  so  that  he 
himself  then  consecrated  and  received  the  elements, 
when  only  two  persons  communicated  with  him ;" 
and  also  that  on  a  third  occasion,  on  a  Sunday 
morning,  November  the  3rd,  and  on  Sunday 
morning,  15th  June,  1872  and  1873,  the  appellant 
himself  '*  celebrated  the  Lord's  Sapper  m  the 
course  of  public  worship  and  Divine  servioe,  and 
himself  then  consecrated  and  received  the  ele- 
ments, when  no  person  communicated  with  him." 

Now  the  two  rubrics  which  have  been  referred 
to  upon  the  subject  of  this  charge,  are  the  second 
and  third  at  the  end  of  the  Communion  Service : 
"  There  shall  be  no  celebration  of  the  Lord's 
Supper,  except  there  be  a  convenient  number  to 
communicate  with  the  priest,  according  to  his  discre- 
tion ;"  "  and  if  there  be  not  above  twenty  persons," 
the  next  rubric  says, "  in  the  parish  of  discretion  to 
receive  the  communion,  yet  tnere  shall  be  no  com- 
munion except  four  or  tnree,  at  the  least,  comma- 
nicate  with  the  priest."  Now,  what  their  Lordships 
find  has  been  done  in  the  case  of  these  two  articles 
is,  that,  as  they  stand,  there  is  an  averment,  fol- 
lowing the  exact  words  of  the  second  of  these 
rubrics,  that  there  has  been  communion,  and  that 
the  elements  were  consecrated  and  received  by  the 
minister,  either  where  no  person  communicated 
with  him,  or  where  only  one  person  communicated 
with  him,  or  where  only  two  persons  communicated 
with  him.  Their  Lordships  are  of  opinion  that,  at 
this  stage  of  the  case,  and  without  offering  any 
expression  of  what  they  may  think,  when  the  &ctB 
of  the  case  come  to  be  more  closely  examined,  it  is 
sufficient  for  the  complainant  to  follow  the  words 
of  the  rubric  as  he  has  done ;  and  to  say  that  there 
were  either  no  persons,  or  not  more  than  one,  or 
not  more  than  two,  communicating  with  the  priest 
upon  the  occasion  in  question,  leaving  it  for  the 
minister  complained  of  to  allege,  by  way  of  answer 
to  this  charge,  anything  he  has  to  allege,  either  as 
to  his  having  seen  that  there  were  otner  persons 
in  church,  as  he  thought,  ready  to  communicate, 
and  as  to  whom  he  expected  that  they  would  com- 
municate, or  any  other  defence  that  he  is  able  to 
sdlege. 

Their  Lordships  are  of  opinion,  therefore,  that 
there  is  no  substance  in  any  of  the  three  objections 
made  against  these  articles :  that  the  judgment  of 
the  learned  Judee  below  is  correct :  and  that  this 
a{)peal  ought  to  be  dismissed,  with  costs,  and  they 
will  humbly  advise  her  Majesty  accordingly. 

Proctor  for  the  appellant,  0.  JET.  Brooks, 
Proctors  for  the  respondent,  Moore  and  Ourrey. 
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OOUBT  OF  COMXOV  PLEAS. 

Imported  bj  SrsMxivaTOv  Bxira  and  J.  M.  Lilt,  Esqn. 

fittzifltera-afc'LAir. 

:^ov.  13,  20,  and  25, 1874. 

SiRAITOK  AND  OTHBBfl  t^.  ThE  METROPOLITAN 

Board  of  Works. 

Imdi  Cla/uses  Act  1845,  a.  133 — Thames  Bmhamk- 
mmi  Ad  1863,  m.  1-3, 18-15,  21,  29— De^etency 
t»  ra^9 — Action  to  recover — Lcmd  idken  **for  the 
pwrposce  of  works  " — Whether  liahUUy  in  respect 
of  ptibUc  highuMvys,  ^c. — When  demand  ma/y  be 
moid  by  parish. 
Where  land  assessed  to  the  poor  rate  is  taken  for 
public   purposes^    promoters    under  the    Lands 
Clauses  Act  are  liahle,  tmiil  completion  of  the 
works,  to  make  good  aU  deficiencies  in  the  poor 
rate,  even  in  respect  of  works  such  as  public  high- 
ways,  which  can  never  become  assessable. 
By  sect,  133  of  the  Lands  Clauses  Consolidation  Act 
1845,  if  the  promoters  of  an  v/ndertaking  for 
vublic  purposes  "  become  possessed  of  any  lands 
Udble  to  be  (usessed  to  the  poor^s  rate,  they  shall 
from  time  to  time,  until  the  works  shall  be  com- 
pleted and  assessed  to  such  poor's  rate,  be  liable 
to  make  good  the  deficiency  in  the  several  assess- 
ments for  poor^s  rate  by  reason  of  the  lands  having 
been  taken  or  used  for  the  purposes  of  the  works 
.  .  .  and  on  demand  of  such  deficiency  the  pro- 
moters of  the  undertaking  shall  pa/y  all  such  de- 
ficiencies to  the  collector  of  the  said  assessments" 
By  the  Thames  Embankment  Act  1863  (26  ^  27 
Viet.  e.  75),  which  incorporated  the  above  enact- 
ment, the  defendants  were  authorised  to  take  cer- 
tain lands  for  the  purpose  of  constructing  (inter 
alia)  an  embankment  on  the  bank  of  the  river 
Themes,  and  two  new  streets  within  the  parish  of 
8t.  Mary,  Lamheth. 
By  the  14itn  section,  it  was  provided  thai  when  the 
works  thus  authorised  should  be  completed,  of 
which  completion  the  certificate  of  the  chairman  of 
the  defendants*  board  should  oe  conclusive  evi- 
dence, the  new  roadway  and  streets  with  the  sole 
power  of  paving,  Sfc,  the  same,  and  of  rating  here- 
ditamenCs  within  the  same,  should  be  under  the 
control  of  the  same  vestries,  Src,  as  the  other 
streets  in  which  the  same  should  be  situate. 
The  construction  of  the  works  was  commenced  in 
1865,  and  completed  upon  the  Wth  May  1870, 
upon  which  day  the  certificate  mentioned  in  sect  14 
was  duly  given.    At  that  time  part  of  the  lands 
taken  by  the  defendants  consisted  of  public  high- 
ways,   part  formed    the    site    of  at.   Thomases 
hospital,  hamng  been  sold  by  tlie  defendants  to  the 
governors  thereof  (who  disputed  the  rateability  of 
the  hospital),  part  was  planted  as  an  ornamental 
garden,  part  was  builaing  land,  part  had  been 
sold  by  the  defendants  to  privale  owners,  and  part 
was  wholly  waste.    All  such  lands,  except  a  small 
portion  as  and  being  Crown  property,  had  been 
assessed  to  the  poor's  rales  previously   to  their 
being  taken  by  the  defendants,  and  no  part  of  such 
lands,  except  that  conveyed  to  private  owners,  had 
become  so  assessed  afterwards. 
In    April    1872,  the  plaintiffs  then  being  church' 
wardens  and  overseers  of  the  parish  of  St.  Mary, 
Lambeth,  demanded  from  the  defendants  all  the 
deficiencies  in  the  poor  rale  in  respect  of  all  the 
lands  in  the  parish  taken  by  the  defendants  for 
(hs  purposes  of  their  works.    The  plaintiffs  had 
been  elected  to  serve  from  Easter  1871  to  Easter 
1872. 


The  accounts  of  the  parish  from  1865  to  Easter  1871, 
had  been  audited  by  the  poor  law  auditor,  and 
were  in  fact  closed : 

Held,  by  Keating,  Lush,  and  Lenman,  J  J,,  upon  a 
special  case  staled  without  pleadings :  First,  thai 
oy  virtue  of  the  ISdreZ  section  of  the  Lands  Clauses 
Act,  the  plaintiffs  might  legally  demand  from  the 
defendants,  in  a  lump  sum,  the  a/rrears  of  all 
deficiencies  of  rales  down  to  the  dale  of  the  certi- 
ficate of  the  completion  of  tlie  works,  in  respect  of 
all  classes  of  property  taken  except  the  Crown  pro- 

?erty,  although  a  portion  of  the  property  taken, 
eing  converted  into  public  hiahways,  could  never 
become  assessable ;  secondly,  that  the  amount  pay- 
able by  the  defendants  being  whal  the  varish  had 
lost  upon  ftach  assessment,  the  fact  of  the  accounts 
being  closed  did  not  disentitle  the  plaintiffs  to 
demand  such  amount ;  and,  thirdly,  that  it  was 
not  a  condition  precedent  to  the  recovery  of  such 
amount  that  it  should  have  been  demanded  from 
time  to  time  as  the  rales  were  made  and  collected. 
Special  case  without  pleadings. 

1.  The  plaintiffs  are  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  St.  Mary, 
Lambeth,  for  the  year  from  Easter  1871  to  Easter 
1872,  and  the  d^endants  are  the  Metropolitan 
Board  of  Works.  The  churchwardens  from  Easter 
1872  to  Easter  1873  were  the  same  as  for  the  pre- 
ceding year,  and  four  of  the  overseers  were  the 
same  up  to  Michaelmas  1872.  After  that  date  the 
eight  overseers  were  differenii  persons,  but  the 
said  churchwardens  and  overseers  are  not  the  same 
as  for  the  previous  years.  This  action  is  brought  to 
recover  6319L  17«.  9d.,  the  alleged  deficiency  in 
the  poor  rate  of  the  said  parish,  as  hereinafter 
mentioned. 

2.  By  the  Thames  Embankment  Act  1863 
(26  &  27  Yict.  c.  75),  the  defendants  were  autho- 
rised to  construct  an  embankment  of  part  of  the 
river  Thames  on  the  south  side  thereof,  in  the 
parish  of  St.  Mary,  Lambeth,  and  certain  other 
works. 

3.  Among  the  provisions  of  the  said  Act  are  the 
following : 

WOBKS. 

Sect.  1.  The  board  may  in  the  sitoationB  and  lines,  and 
aoGording  to  the  levels  and  within  the  limits  of  deviation, 
and  on  the  lands  defined  in  the  deposited  plans,  sections, 
and  book  of  referenoe,  make  and  oreate  the  embankment 
and  works  hereinafter  described,  namely, 

(1)  An  enlargement  of  the  bed  of  the  Thames,  by  an 
excavation  of  the  land  and  a  removal  of  the  wharf  i^Jls 
and  premises  from  or  near  Gnnhonse-alley,  near  to  the 
London  Gasworks,  to  or  near  Broad-street,  aU  in  the 
parish  of  St.  Mary,  Lambeth : 

(2)  An  embankment  on  the  right  bank  of  the  Thames, 
in  the  parish  of  St.  Mary,  Lambeth,  commenoinff  at  or 
near  Gnnhonse-alley  and  ending  at  Westminster  Bridge : 

(3)  A  new  street,  to  be  wholly  situate  in  the  parish  of 
St.  Mary,  Lambeth,  from  Palaoe  New  Boad  to  Bishop's 
Walk: 

(4)  The  widening  of  Palace  Kew  Boad  within  the  limits 
of  deviation,  in  continuation  of  such  last-mentioned 
street : 

(5)  A  new  street,  to  be  wholly  situate  in  the  parish  of 
St.  Mary,  Lambeth,  commencing  in  and  ont  of  the  road- 
way on  the  before-mentioned  intended  embankment,  and 
terminating  at  or  near  Yanxhall-row : 

(6)  The  reclaiming  or  inclosing  of  a  portion  of  the  bed 
or  foreehore  of  the  Thames. 

Sect.  2.  The  board  shall  lay  ont  and  maintAJn  a  public 
footwav  of  not  less  than  twenty  feet  in  width  on  and 
along  the  said  embankment  from  Westminster  Bridge  to 
the  point  where  the  intended  street  to  YauxhaU-row 
diverges  from  the  embankment  roadway. 

Sect.  3.  [Authorisation  of  works  auxiliary  to  the 
above.] 
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Sect.  18.  The  board  may  oauie  anoh  part  of  the  Toad* 
way,  inolosed  cpround,  and  streets  aforesaid  respeotively. 
to  be  laid  out  for  oarrutfeways,  and  saoh  part  thereof 
for  footwaya^as  they  thini proper. 

Seot.  14.  When  the  roadway,  new  streets,  and  ap- 
proaohea  aforesaid  reapeotiTely  are  oompleted,  of  which 
oompletion  a  oertifloate  signed  by  the  ohairman  of  the 
board,  and  deliyered  to  the  olerk  of  the  peaoe  for  the 
ooonty  of  Surrey,  shall  be  for  all  parposes  oonclnaive 
eyidenoe,  all  the  ground  laid  open  into  tae  aame  reapect. 
irely  shall  be  deemed  to  form  part  thereof  respeotively, 
and  be  used  by  the  public  accordingly ;  and  thenceforth 
the  same  roadway,  new  streets,  and  approachea,  with  the 
aole  power,^  authority,  and  duty  of  paving,  repairing, 
deanaing,  lightinpf.and  watching  the  aame,  and  oi  rating 
hereditamenta  within  the  aame  reapeotivelyj  ahall  be 
under  the  care,  management,  control,  and  junadiction  of 
the  aame  veatry  boarda,  district  boarda,  commisaionera, 
or  peraona  aa  the  other  streets  in  the  pariahea,  diatricta, 
or  place  in  which  the  aame  reapectiyely  are  aituate. 

Lands. 

Sect.  15.  The  board  may  enter  upon,  take,  and  uae,  for 
the  purpoaea  of  thia  Act,  any  of  the  landa  aeftned  in  the 
depoaited  plana  and  books  of  reference ;  and  the  Landa 
dauaea  Consolidation  Act  1845  (with  the  exception  of 
ss.  34  and  92),  and  the  Lands  Clauses  Consolidation 
Amendment  Act  1860,  shall  be  incorporated  with  this  Act. 

Sect.  21.  [Incorporation  of  ss.  27,  82, 38, 34,  and  37  of 
the  Embankment  Act  of  1862.] 

Seot.  29.  Subject  to  the  provisions  of  the  Embankment 
Act  of  1862,  and  of  the  Metropolis  Lnprovement  Act 

1863  and  of  this  Act,  and  to  the  provision  hereinafter 
contained  for  payment  of  the  coata,  chargea,  and  ezpeneea 
of  and  incidental  and  preliminary  to  the  obtaining  of  thia 
Act,  or  incurred  by  rhe  board  in  relation  theroto,  all 
money  becoming  purt  of  the  Iliamea  Embankment  and 
Metropolia  Improvement  Fund  after  the  paaainff  of  thia 
Act,  ahall  be  paid  by  the  Treaaury  to  the  board,  aa  the 
board  ma^  by  writing,  under  their  aeal,  require,  and  shall , 
after  paying  off  the  charsea  on  auch  fund,  created  or  to 
be  created  under  the  authori^  of  the  Embankment  Act 
of  1862  and  the  Metropolia  Lnprovement  Act  1863,  be 
applied  by  the  hottxd  aa  loUowa : 

Firat,  in  satLsfyingall  charges  on  the  said  Improvement 
Fund  created  under  thii  Act ; 

Secondly,  in  paying  the  expenses  from  time  to  time  in- 
curred in  reapect  of  the  undertaking  authorised  by 
this  Act ; 

Lastly,  in  the  improvement  of  the  Metropolis  in  such 
manner  aa  may  nereinalter  be  determine  by  Parlii^ 
ment. 

4.  By  the  Thames  Embankment  Amendment  Act 

1864  (27  &  28  Vict.  c.  oxzzv),  the  defendants  were 
empowered  to  purchase  additional  lands  and  to 
make  further  improvements  in  the  parish  of  St. 
Mary,  Lambeth,  for  the  purposes  or  the  Thames 
Embankment  Act  1863. 

5.  Among  the  provisions  of  the  said  last-men- 
tioned Act  are  the  following : 

Sect.  3.  The  board  may  enter  upon,  take,  and  uae  for 
the  purposes  of  thia  Act  any  of  the  la^ds  defined  on  the 
deposited  plan,  and  deacribed  in  the  book  of  reference 
thereto.  [Incorporation  of  Landa  Clausea  Acta,  aa  by 
aect.  15  of  the  Act  of  1863.] 

Seot.  4.  The  board  may,  in  the  aituation  and  linea,  and 
within  the  limita  of  deviation,  and  on  the  landa  defined 
on  the  depoaited  plan  and  described  in  the  book  of  refer- 
ence thereto,  and  according  to  the  levels  ahown  on  tiie 
depoaited  section,  make  and  execute  the  worka  hereinafter 
deacribed,  namely : 

The  Improvement  of  the  approctehes  to  Palace  New 
Boad,  in  continuation  of  the  improvementa  authoriaed  by 
the  Act  of  1863,  and  the  widening  and  improvement  of  a 
portion  of  the  atreet  called  Stangate,  commencing  from 
the  WoBtminater  Bridge  Boad;  and  the  widening  of 
Palace  New  Boad  from  Stan^te  to  Croaier-atreet. 

The  atopping  up  of  Crosier-street  from  Pklace  New 
Boad  to  Stanffate,  and  of  a  portion  of  the  atreet  called 
Stan^te,  leading  from  the  bmid  atreet  of  Staneate  to 
Crozier- street,  af  oreaaid,  and  the  appropriation  and  uae  of 
tiie  part  of  the  atreet  ao  atopped  up. 

Sect.  rt.  [Act  to  be  conatrued  aa  one  with  Act  of  1863.] 

6.  By  seot.  133  of  the  Lands  Clauses  Consolida- 


tion Act  1845  (8  Yiot.  c.  18),  it  is  enacted  ss 

follows : 

If  the  promoters  of  the  undertaking  beoome  poaieisod 
by  virtue  of  this  or  the  special  Act,  or  any  Act  incorpo- 
rated therewith,  of  any  landa  charged  with  the  land  tsi, 
or  liable  to  be  aaaeaaed  to  the  poor*a  rate,  they  ahall  from 
time  to  time,  until  the  worka  ahall  be  oompleted  and 
aaaeaaed  to  auch  land  tax  or  poor'a  rate,  be  liable  to 
make  good  the  deftdenoy  in  the  aeveral  aoaossments  for 
land  tax  and  poor'a  rate,  by  reaaon  of  auch  lands  hariiif 
been  taken  or  used  for  the  purpose  of  the  works,  and  soon 
deficiency  ahall  be  compuMd  according  to  the  rental  at 
which  auch  lands,  with  any  buildiiiga  thereon,  werevalwd 
or  rated  at  the  time  of  the  p«aaing  of  the  apeoial  Act; 
and  on  demand  of  auch  deficiency  the  promoters  of  the 
undertaking,  or  their  treasurer,  shall  pay  all  such  deft* 
oiencies  t?  the  collector  of  tiie  said  asaeeamenta  respeo- 
tively. 

7.  In  pursuance  of  the  powers  thus  given,  the 
defendants  proceeded  to  construct  the  said  em- 
bankment and  the  other  public  works,  and  for  that 

Surpose  took  various  lands  in  the  parish  of  St. 
[ary,  Lambeth.  [Plan  showing  lands  taken,  and 
ground  plan  of  houses  demolished,  and  in  respect 
of  whicn  rates  had  been  theretofore  received, 
except  as  excepted  in  the  latter  part  of  paragraph  3, 
made  part  of  the  case.] 

8.  The  constraction  of  the  said  embankment  and 

other  works  was  commenced  in  1865.    On  the  11th 

May  1870,  the  roads  and  footways  of  the  new  streets 

were  completed.     The  following  certificate  was 

given,  as  the  certificate  required  by  sect.  14  of  the 

Act  of  1863  : 

To  the  clerk  of  the  peaoe  for  the  county  of  Surrey. 

Purauant  to  aect.  14  of  the  Thamea  Embankment  Aot 
1863, 1,  John  Thwsites,  Eniffht,  chairman  of  the  Metro- 
politan Board  of  Works,  do  hereby  certify  that  the  road- 
wa^Ti  now  streets,  and  approachea  respectively  referred 
to  in  the  said  section  of  the  above-mentioned  Aot  have 
been  made  and  executed  by  the  aaid  board,  and  are  com- 
nleted 

Dated  the  11th  May  1873. 

(Signed)  J.  Thwattis. 

The  notice  of  the  certificate  was  given  to  the  olerk 
of  the  peace,  as  required  by  that  section,  and  a 
duplicate  was  on  the  12th  May  1870,  served  on  the 
▼estry  of  the  said  parish.  The  embankment  and 
works  mentioned  m  the  said  Act  of  1863  (s.  l. 
pars.  1,  2,  and  6),  except  as  hereinafter  mentioned, 
were  at  that  time  completed,  and  the  roadways 
and  footways  mentioned  in  pars.  3,  4,  5, of  that 
section  were  completed,  but  the  land  at  the  sides 
of  the  said  roadways  and  footways  was  not  covered 
with  houses,  nor  was  it  all  let  or  disposed  of  by  the 
defendants,  but  some  of  it  still  remains  waste  in 
their  hands,  unlet  and  undisposed  of.  [See  par.  15]. 
There  was,  however,  at  that  time  a  plot  of  ground, 
part  of  the  land,  nurchased  and  cleared  by  the  defen- 
dants for  the  purposes  of  the  works,  lying  waste,- 
hereinafter  referred  to  as  Plot  C,  being  2r.  18p.  in 
extent,  which  was  in  Ma^  1872  inclosed  by  the  de- 
fendants with  iron  railings,  and  planted  by  the 
defendants  as  an  ornamental  garden,  but  to  which 
the  public  were  not  admitted.  There  was  also  on 
the  said  5th  April  1872,  other  small  plots  of  land 
which  had  been  also  purchased  and  cleared  for  the 

Eurposes  of  the  works,  and  were  then  lying  waste, 
eing  respectively  2r.  2p.,  Ir.  19p.,  and  2r.  9p.  in 
extent.  One  of  them.  Plot  E,  had  in  July  1861, 
been  appropriated  as  hereinafter  mentioned.  They 
are  described  as  D,  E,  F,  in  par.  12.  Plots  D  and  F 
are  still  unappropriated. 

9.  Since  the  works  had  been  in  progress,  the 
defendants  had  not  been  called  upon  to  make  any 
contribution  to  the  poor's  rate  until  the  claim  ana 
demand  next  hereinafter  mentioned. 
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10.  The  first  claim  made  on  the  defendants  was 
by  a  letter  dated  the  6th  April  1872,  written  nnder 
the  plaintiffs'  direction  by  their  derk,  and  ad- 
dressed to  the  defendants,  in  which  there  were 
inclosed,  first,  a  statement  of  deficiency  in  the 
poor's  rate  in  the  parish  of  St.  Mary,  Lambeth,  by 
reason  of  lands  situate  in  the  said  parish  having 
been  taken  or  nsed  for  the  purpose  of  the  works 
aathorised  to  be  made  pursuant  to  the  provisions 
of  the  Thames  Embamcment  Act  1863,  and  the 
several  Acts  incorporated  therewith ;  and,  secondly, 
a  written  demand  of  payment  of  the  said  deficiencv, 
dated  the  5th  April  1872,  signed  by  the  plaintiff, 
the  then  acting  churchwarden  and  overseers  of  the 
said  parish.  They  had  been  elected  and  acted  as 
churchwardens  and  overseers  from  Easter  1871  to 
Easter  1872,  but  all  the  plaintiffs  were  then  still  in 
office  and  acting  in  their  several  capacities,  the 
churchwardens  having  been  re-elected,  and  the 
plaintiffs,  the  overseers,  continuing  to  act  until 
their  successors  were  appointed,  after  the  date  of 
the  said  letter  and  demand,  viz.,  on  or  about  the 
5th  April  1872. 

11.  with  respect  to  plaintiffs'  said  statement  of 
deficiencies  ana  claim,  the  following  details  are 
necessary.  The  total  deficiency  claimed  is  the  sum 
of  6319L  17«.  9(2.,  being  the  aggregate  of  the  poor's 
rates  from  year  to  year,  reckoned  from  the  various 
dates  in  the  years  1865  to  1869  inclusive,  at  which 
the  lands  were  respectively  taken  by  the  defendants 
op  to  Christmas  1871.  The  said  deficiency  has  been 
computed  according  to  the  rental  at  which  the 
lands,  with  any  bui&ings  thereon,  were  valued  or 
rated  at  the  time  of  the  passing  of  the  Act  of  1863, 
t.6.,  the  20th  July  1863.  The  said  deficiency  and 
claim  are  in  respect  of  the  whole  of  the  lands 
taken  by  the  defendants,  as  mentioned  in  par.  12. 
The  said  deficiency  includes  an  item  of  claim  in 
respect  of  certain  land  taken  by  the  defendants  in 
Jan.  1865,  which  was  then  and  at  the  time  of  the 
oassing  of  the  Act  of  1863  in  the  occupation  of  her 
Majesty's  Commissioners  of  Works  for  pubUc  pur- 
poses, as  servants  of  the  Crown,  and  which, 
although  in  the  valuation  lists,  had  not'  while  in 
the  occupation  of  the  commissioners,  been  assessed 
to  the  poor's  rate,  but  had,  before  the  commis- 
sioners came  into  occupation,  been  previously  as- 
sessed. 

12.  The  following  statement  shows  the  total 
measurement  of  land  taken  by  the  defendants  : 

A.  R.  p. 
(a)  Poblio  highways,  being  carriage  roads  and 

footways 7    16 

Land  thrown  into  the  river,  and  being  part 

of  the  river  highway    2    0    0 

Qt)  Site  of  St.  Thomas's  Hospital  together  with 

a  triangolar  piece  of  land  sold  to  and  now 

belonging  to  the  hospital   8    3  19 

(e)  Land  inclosed  and  planted  as  ornamental 

garden 0    2  18 

(^  Building  land 0    2    2 

(«)  Land  aold  to  Sffeaara.  Doolton  and  to  Jamea 

Stiff 0    1  19 

(/)  Ijund  nnappropriated  0    2    9 

13.  The  lands  in  class  (a)  were  used  entirely  for 
executing  part  of  the  works  authorised  by  sect.  1 
of  the  Act  of  1863,  and  these  works  as  completed 
are  not  assessed.  The  board  have  power  under  the 
Thames  Embankment  Act  1862  (ss.  32-34),  incor- 
porated by  the  Act  of  1863,  to  let  on  building 
leases  the  lands  so  purchased  by  them .  for  the 
pnrposes  of  the  Act  of  1863,  but  have  not  done  so, 
and  still  retain  portions  thereof  in  their  own  pos- 
session as  building  land :  (see  par.  15.) 


14.  The  lands  in  class  (h)  were  sold  by  the  defen- 
dants to  the  Grovemors  of  St.  Thomas's  Hospital 
on  the  19th  Nov.  1863 :  (see  25  A  26  Vict.  o.  i, 

Erivate  Act;  Lands  Glauses  Act  1845.)  The 
ospital  was  built  on  these  lands,  the  cost  of  build^ 
ing  being  defrayed  out  of  the  funds  of  the  hospital. 
The  buihiing,  commenced  in  Aug.  1865,  was  com- 
pleted at  Christmas  1871.  On  completion  it  was 
assessed  to  the  poor's  rate,  but  the  governors  dis- 
pute their  liability  to  assessment  in  respect  thereof, 
and  the  question  is  still  pending.  The  small  tri- 
angular space  is  still  vacant. 

(14a.)  The  land  (c)  is  used  as  ornamental  gardens 
(see  par.  8),  and  not  assessed. 

15.  The  small  pieces  of  land  in  class  (a)  are  vacant 
lands  intended  to  be  let  by  the  defendants  for 
building  purposes,  but  none  has  yet  been  let  and 
none  is  assessed. 

16.  The  small  piece  of  land  in  class  (e)  was  super- 
fluous land,  part  of  which  was  conveyed  by  defen- 
dants to  Messrs.  Doulton  in  July  1868,  as  part  of 
the  compensation  payable  to  them  by  the  defen- 
dants for  injury  done  by  making  the  embankment, 
and  the  other  part  to  J.  Stiff  in  like  manner.  These 
lands  have  been  assessed  since  they  were  so  con- 
veyed to  Messrs.  Doulton  and  Mr.  StifP,  who  from 
the  dates  mentioned  became  respectively  the  bene- 
ficial occupiers  thereof :  (see  Act  of  1862,  s.  27 ; 
Act  of  1863,  s.  21.) 

17.  The  small  piece  of  land  in  class  (/)  has  not 
yet  been  appropriated,  and  is  not  assessed. 

18.  rActs  referred  to  made  part  of  case.] 

19.  The  accounts  of  the  parish  for  the  years  1865 
to  Easter  1871,  including  the  poor  rate  accounts, 
have  been  duly  audited  by  the  Poor  Law  Auditor, 
and  are  in  fact  closed,  except  in  so  far  as  they 
maj  be  deemed  to  be  kept  open  by  the  pending 
claim. 

The  questions  for  the  opinion  of  the  court  are 
(1),  Whether  the  defendants  are  liable  at  all  to  pay 
the  deficiency  or  any  part  thereof  in  poor's  rates 
on  lands  taken  by  them  under  the  powers  and  for 
the  purposes  of  the  Thames  Embankment  Acts  P 
(2,  3,  4),  Whether  the  defendants  are  liable  to  pay 
the  deficiencies  in  poor's  rates  on  the  lands  in 
clauses  a,  h,  c,d,  e,f,  respectively,  and  if  so  up  to 
what  dates  respectively  P  (5),  Whether  the  defen- 
dants are  liable  to  pay  the  deficiency  in  respect  of 
the  land  mentioned  in  par.  11 P  (6),  Whether  the 
defendants  can  legally  demand  and  enforce  pay- 
ment in  a  lump  sum  or  otherwise  of  the  arrears  in 
deficiency  in  the  poor's  rates  for  the  several  years 
before  mentioned,  viz.,  in  the  rates  for  the  years 
1865  to  1871  inclusive,  and  if  they  can  legally 
demand  and  enforce  payment  of  any  such  defi- 
ciency, for  and  in  respect  of  which  of  such  rates 
can  they  do  so  P  It  is  agreed  between  the  parties 
that  a  verdict  and  judgment  shall  be  entered  up  in 
accordance  with  the  decision  of  this  court,  for  a 
sum  or  sums  to  be  agreed  upon  thereafcer,  as  the 
6319L  17s.  9d.  claimed  can  be  readily  apportioned 
after  the  questions  asked  of  the  court  shall  be 
answered.  Costs  to  be  in  the  discretion  of  the 
court. 

Tlieeiger,  Q.C.  (with  him  F,  M.  White),  for  the 
plaintiffs.  —  The  defendants  are  "  promoters," 
within  the  meaning  of  sect.  133  of  the  Lands 
Glauses  Act  1845;  and,  secondly,  these  are 
"  works "  within  the  meaning  of  that  section. 
That  persons  may  be  "  promoters,"  although  the 
undertaking  which  they  promote  be  not  carried  on 
for  profit,  is  now  established  law.   The  expression, 
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"  works,"  includes  eveiything  whioh  is  taken  for 
the  purpose  of  the  special  Act : 

fVhitchweh  T.  East  London  RoAhjoa^  Company,  26 

L.  T.  Bep.  N.  8.  635 ;  27  L.  T.  Kep.  N.  S.  404;  30 

L.  T.  Bep.  N.  S.  412;  L.  Bep.  7  Ex.  248,  424 ;  41 

L.  J.  168,  Ex. ; 

;.  T.  The  Metropolitan  District  Bailwa/y  Company, 

i.  Bep.  6  Q.  B.  608 ;  40  L.  J.  118,  M.  C.  ; 
Wheeler  y.  Metropolitan  Board  of  Works,  20  L.  T. 

Bep.  N.  8.  984;  L.  Bep.  4  Ex.  303 ;  38  L.  J.  165, 

Ex. 
Metropolitan  Bowrd  ^  WorJcs  t.  West  Ham,  23  L.T. 

Bep.  N.  S.  490 ;  L.  Bep.  6  Q.  B.  193  ; 
MoAtor,  ^c,  of  London  r.  Bt,  Andrew's,  HoJhom,  16 

L.  T.  Bep.  N.  S.  665;  L.  Bep.2  C.  P.  574 ;  36  L.  J. 

292,  C.  P. 
QaXUnoay  t.  Mayor,  Sfc.  of  London,  14  L.  T.  Bep.  N.  S. 

865 ;  L.  Bep.  1  E.  &  I.  App.  34 ;  35  L.  J.  477,  Ch. ; 

2]>eG.J.  &S.213,639; 
Quintan  t.  Mayor,  ^c.  of  Bristol,  30  L.  T.  Bep.  N.  8. 

112 ;  L.  Bep.  17  Eq.  524 ;  43  L.  J.  783,  Ch. 

[Sir  H.  James  intimated  that  the  first  point  was 
conceded.]  It  is  contrary  to  the  principle  of  their 
special  Act  that  the  defendants  should  take  away 
land  from  the  parish,  thus  depriving  the  parish  of 
t^e  rates,  and  leave  the  land  bare.  The  scheme 
of  the  Act  is  that  the  defendants  should  either 
utilise  the  land  for  purposes  of  recreation,  or  sell 
it.  The  plaintiffs  are  not  precluded  from  suing 
for  arrears.  In  Beg,  v.  The  MetropoUta/n  THstriat 
Baikoay  Compa/ny  (uhi  evp,),  two  years'  arrears 
were  sued  for,  but  no  objection  was  taken.  It  is 
conceded  that  the  plaintiffs  cannot  recover  subse- 
quent to  the  date  of  the  certificate. 

Sir  H.  James,  Q.C.  (with  him  E.  8,  Wright), — 
The  principal  part  of  the  land  taken — nearly 
eighteen-twentieths — ^is  taken  up  by  the  public 
highway  and  by  the  site  of  St.  Thomas's  Hospital, 
neither  of  whicn  can  ever  become  the  subject  of 
assessment.  It  is  very  beneficial  to  the  parish  that 
large  buildings  should  be  erected  thereon,  although 
no  rates  may  be  derivable  therefrom.  [Lush,  J. — 
Has  not  the  parish  lost  assessable  property  by  the 
defendants  taking  this  land  P]  It  would  be  unjust 
to  hold  the  defendants  liable  during  the  construc- 
tion of  works  which  can  from  their  nature  never 
become  assessable.  In  Wheeler  v.  The  Metropoli- 
tan Board  of  Works  (uhi  sup.),  it  was  said  by 
Bramwell,  B. :  "  We  are  met  by  this  difficulty,  that 
sect.  133  supposes  that  the  works  when  finished 
will  be  subject  to  poor  rates,  and  that  this  street 
will  not  be  so.  It  may  possibly  be  that  the  defen- 
dants* construction  of  the  Act  is  so  far  right,  that 
the  clause  is  to  be  read  with  this  qualification, 
'  where  the  character  of  the  works  is  such  that 
when  completed  they  will  be  subject  to  poor  rates.' 
It  may  be  so ;  and  it  would  certainly  be  strange  if 
the  promoters  are  to  make  good  the  deficiency 
caused  daring  the  progress  of  their  works,  although 
as  soon  as  the  works  are  completed  the  parish  will 
for  ever  be  deprived  of  the  assessment.  It  was 
not,  however,  necessary  to  decide  the  point  in  that 
case.  The  parish  officers  are  endeavouring  w 
benefit  future  at  the  expense  of  past  ratepayers. 
In  Bieg.  y*  The  Inhabitants  of  Chidding stone  (31 
L.  J.  121,  M.C.),  in  auditing  the  accounts  of  a 
poor  law  union,  the  cost  of  maintenance  of  a 
pauper,  irremovable  by  five  years*  residence,  hav- 
ing since  March  1854  been  charged  to  the  parish, 
and  allowed  in  the  half-yearly  audits,  at  the  audit 
of  the  half-yearly  accounts  up  to  Michaelmas  1860, 
objection  was  taken  by  the  parish,  and  the  auditor 
dipallowed  the  cost  for  those  six  months  against 
the  parish,  and  charged  it  to  the  union,  but  refused 
to  reopen  the  accounts  previously  audited,  and  the 


court  held  the  auditor  to  be  right.  On  this  point 
he  also  cited 

Reg.  V.  Churchwardens  of  Wigcm,  30  L.  T.  Bep. 
N.  8.  569  ;  L.  Bep.  9  Q.  B.  817 ; 

R,  V.  Qoodcheap,  6  T.  B.  159. 

[Denmak,  J.,  referred  to  Harrison  v.  Stiekney 
(2  H.  of  L.  Gas.  108).]  In  B.  v.  Goodcheap  {M 
sup,)  Lord  Kenyon  said :  "  As  to  the  question  of 
law,  it  is  impossible  to  raise  a  doubt  about  it ;  the 
overseers  ought  not  to  include  in  their  accounts 
charges  for  several  years,  but  all  the  items  of  the 
account  should  be  confined  to  that  year  when  the 
accounts  are  directed  by  the  Act  to  be  paid; 
otherwise,  as  the  inhabitaiits  of  the  parish  are  a 
fiuctuating  body,  the  inhabitants  will  be  burdened 
with  the  expenses  of  their  predecessors."  Lastly, 
the  plaintins  are  not  the  proper  persons  to  main- 
tain this  action.  They  are  the  officers  of  the  year 
1871-72,  and  they  sue  in  respect  of  a  claim  which 
might  have  been  made  in  1865.     On  this  point  he 

referred  to 

48Eliz.c.  2,8.4; 
17  Geo.  2, 0. 38,  8. 11 ; 
4&5WiU.  4,0.76; 
22  &  2;{  Vict.  c.  49  ; 

Overseers  of  East  Beam  v.  Everett,  8  L.  T.  Bep.  N.S. 
700 ;  30  L.  J.  117,  M.  G. ;  7  Jnz.  N.  8.  124. 

[Lush,  J. — ^We  are  not  asked  whether  the  action  is 
maintainable.] 

F,  M.  White,  in  reply,  pointed  out  that  the  Apt 
22  &  23  Yict.  o.  49,  was  passed  alio  intuitu  in 
in  favour  of  the  overseers,  not  against  them,  and 
that  the  Statutes  of  Limibations  were  no  bar  to  a 
claim  for  rates. 

Cut,  adv.  wiU. 

Nov.  26. — ^The  written  judgment  of  the  court 
(Keating,  Lush,  and  Denman,  JJ.)  was  delivered 

by 

Demmak,  J. — The  questions  submitted  to  us  in 
this  special  case  are:  First,  whether  the  defen- 
dants are  liable  at  all  to  pay  the  deficiency,  or  any 
part  thereof,  in  poor  rates  on  lands  taken  by  them 
under  the  powers  and  for  the  purposes  of  the 
Thames  Embankment  Aots ;  and,  secondly,  if  so, 
whether  the  plaintiffs  can  legally  demand  and 
enforce  payment  in  a  lump  sum  or  otherwise 
of  the  arrears  of  deficiency  in  the  poor  rates 
for  the  years  1865  to  1871  inclusive;  and  if 
they  can  legally  demand  and  enforce  payment 
of  any  such  deficiency,  for  and  in  respect  of 
which  of  such  rates  can  they  do  so  P  There  are 
several  subordinate  questions  having  reference  to 
particular  classes  of  property  which  we  are  re- 
quested to  answer,  in  order  tlmt  the  amount  pay- 
able, if  any,  may  be  precisely  ascertained.  The 
Thames  Embankment  Act  1863  is  the  one  which 
authorised  the  works  in  question;  and  the  15th 
section  of  that  Act  incorporates  the  whole  of  the 
Lands  Clauses  Consolidation  Act  1845,  with  the 
exceptions  of  sects.  34  and  92,  relating  to  the  costs 
of  arbitration  and  to  the  taking  of  parts  of  build- 
ings, and  to  matters  connected  therewith  respec- 
tively. The  133rd  section,  of  that  Act,  therefore, 
is  incorporated  with  and  must  be  read  as  part  of 
the  Embankment  Act;  and  it  is  upon  the  tme 
construction  of  that  section,  as  applied  to  the  fikcts 
stated  in  the  special  case,  that  the  liability  of  the 
defendants  depends.  That  section  enacts  that: 
*'  If  the  board  "  (who  by  the  first  section  of  the 
Embankment  Act  1862,  are  to  be  taken  as 
intended  by  the  words  "  promoters  of  the  nnder* 
taking")  "  become  possessed  by  virtue  of  the 
speciu  Act  of  any  lands  charged  with  the  land  tax 


MAGISTRATES'  OASES. 


803 


O.P.] 


8TaA.TT0K  AND  OTHSBS  V.  ThX  MsTBOPOLITAK  BoABD  07  WoBKB. 


[O.P. 


or  assessed  to  the  poor  rate,  they  shall  from  time 
to  time,  until  the  works  shall  be  completed  and 
assessed  to  such  land  tax  or  poor  rate,  be  liable  to 
make  ^ood  the  deficiency  in  the  several  assess- 
ments for  land  tax  and  poor  rate  by  reason  of  snch 
knds  having  been  taken  or  used  for  the  purposes 
of  the  works,  and  snch  deficiency  shall  be  com- 
poted  according  to  the  rental  at  which  such  lands, 
with  any  bailding  thereon,  were  valued  or  rated  at 
the  time  of  the  passing  of  the  special  Act ;  and  on 
demand  of  such  deficiency,  the  promoters  of  the 
undertaking  or  their  treasnrer,  shall  pay  all  snch 
deficiencies  to  the  collector  of  the  said  assessments 
respectively."  It  was  contended  on  behalf  of  the 
defendants,  that  as  this  clanse  contemplates  a  time 
when  the  works  authorised  to  be  done  shall  become 
assessable  to  the  poor  rate,  it  cannot  apply  to  the 
streets  and  public  places  to  be  made  by  the  board, 
and,  therefore,  that  they  are  not  liable  to  pay  in 
respect  of  property  which  stood  upon  the  sites  of 
snch  streets  and  places,  seeing  that  these  can 
never  become  assessable  to  the  poor  rates ;  and 
some  observations  of  Bramwell,  B.,  in  Wheeler  v. 
The  Metropolitan  Board  of  Works  (ubi  sup.)  were 
quoted  in  support  of  that  argument.  In  that  case, 
however,  the  court  did  not  think  it  necessary 
to  decide  the  point,  and  although  the  learned 
Baron,  in  the  course  of  his  judgment,  spoke  of  it 
as  one  of  difficulty,  his  opinion  on  the  whole  ap- 
pears to  have  inclined  to  an  opposite  conclusion. 
In  the  case  before  us,  however,  it  is  necessary  to 
decide  the  question.  We  have  fully  considered 
the  language  of  the  clause,  and  are  satisfied  that 
such  is  not  its  meaning.  Pushed  to  its  legitimate 
oondnsion,  the  ariicument  would  go  to  neutralise 
the  section  altogether  in  relation  to  the  present 
case,  for  the  works  enumerated  in  the  1st  section, 
which  it  was  the  purpose  of  the  Act  to  accomplish, 
are  all  of  them  public  ways  and  places  which  never 
can  become  assessable  to  the  poor  rate.  Only 
such  pieces  of  land  as  may  happen  to  be  taken 
and  not  to  be  required  for  these  public  purposes 
will  ever  become  assessable  to  the  poor  rate ;  and 
these  are  not  the  "  works "  authorised  to  be 
done.  The  clause  is  imported  from  an  Ace  which 
was  framed  for  railways,  canals,  and  other  under- 
takings, which,  though  of  a  pubUc  nature,  would, 
when  completed,  become  rateable  subjects.  If  it 
had  been  drawn  expressly  for  insertion  m  this 
Act,  it  would  no  doubt  have  been  differently 
woided.  But  as  it  is  incorporated  and  made  part 
of  this  Act,  we  must  adapt  its  language  to  the 
subject-matter,  and  give  it  the  effect  which  it  is 
fairly  capable  of.  The  words,  ''until  the  works 
shall  be  completed  and  assessed  to  the  poor  rate,'' 
mark  the  period  during  which  compensation  shall 
be  paid  to  the  parish,  not  the  measure  of  that 
compensation,  the  event  upon  which  the  liability  is 
to  end,  not  the  extent  d  liability ;  that  is  defined 
in  the  other  parts  of  the  section,  and  is  measured 
by  the  "  lands  assessed  to  the  poor  rates  and  taken 
for  the  purposes  of  the  Act."  Whatever  those 
lands  paid  or  would  have  paid  the  board  are  to  pay 
until  "  the  works  are  completed."  If  the  words, 
^  and  assessed  to  the  poor  rate,"  are  to  be  read  as 
inseparable  from  the  others,  if  the  two  together 
constitute  the  condition,  whatever  the  nature  of 
the  works  maj  be,  it  follows  either  that  the  clause 
in  this  Act  is  moperative,  or  that  the  liability  of  the 
hoard  will  continue  for  ever.  That  was  certainly 
not  the  intention  of  the  Legislature.  Giving  the 
dasaae  the  wideiit  sense  it  can  have  in  its  applica- 


tion to  the  purposes  of  this  Act,  it  cannot  mean 
more  than  that  the  board  shall  make  good  the  loss 
to  the  parish  until  the  *'  works,"  that  is  the  em- 
bankment and  streets  authorised  to  be  made,  are 
completed,  and  the  land  required  for  public  pur- 
poses, if  assessable,  is  assessed  to  the  poor  rate. 
Tins,  we  think,  is  the  construction  to  be  put  upon 
the  section.  That  event  happened  when  the  certi- 
ficate mentioned  in  the  case  was  given  on  the  11th 
May  1870,  and  from  that  period  the  liability  of  the 
boeuxl  ceased.  It  was  ixirther  contended  that  as 
the  parish  accounts  had  been  duly  audited  from 
year  to  year,  and  closed,  "  except  so  far  as  they 
may  be  deemed  to  be  kept  open  by  the  pending 
claim,"  the  overseers  must  have  rated  the  re- 
mainder of  the  parish  at  a  higher  rate,  and  so  have 
obtained  sufficient  for  their  purposes  without  the 
aid  of  this  clause,  and,  therefore,  that  there  was  no 
"  deficiency  "  in  the  assessments.  This  objection, 
which  is  extremely  ingenious,  besides  that  it  as- 
sumes what  certamly  is  not  explicitly  stated  nor 
necessarily  to  be  implied  from  the  language  of  the 
19th  paragraph,  supposes  that  the  wora  "defi- 
ciency "  means  that  sum,  if  any,  which  shall  be 
found  wanting  to  make  up  the  amount  re€|[uired  by 
the  parish.  Sut  we  are  satisfied  that  this  is  not 
the  true  meaning  of  the  clause.  It  may  be  that 
the  overseers  ought  not  to  have  increased  the 
amount  of  the  rate  so  as  to  surcharge  the  other 
ratepayers,  by  reason  of  the  buildings  taken  by  the 
board  being  withdrawn  from  the  assessment.  We 
do  not  know  that  they  have  done  so ;  but  even 
supposing  that  they  liave,  that  does  not  relieve 
the  board  from  liability.  What  the  clause  means 
is,  that  the  board  shall  stand  in  the  place  of  the 
occupiers  of  the  demolished  houses,  and  pay  what 
they  would  have  paid  upon  each  assessment  if  the 
houses  had  not  been  taken,  and  they  had  continued 
assessed  at  the  rateable  value  which  they  bore  in 
the  assessment  at  the  time  the  Act  passed.  The 
amount  payable  by  the  board  is  therefore  what  the 
parish  lost  upon  each  assessment.  The  period 
during  which  they  are  to  make  this  componsation 
to  the  parish  is,  until  the  works  shall  be  completed. 
Another  objection  which  was  much  pressed  by 
Sir  Henry  James  was,  that  the  board  are 
discharged  from  liability  by  reason  of  the  de- 
ficiency not  having  been  demanded  from  time  to 
time  as  the  rates  were  made  and  collected;  and 
that  when  the  time  for  collecting  the  rate  was 
passed  the  liability  was  extinguished.  This  objec- 
tion was  enforced  by  arguments,  founded  both 
upon  the  wording  of  the  clause  and  upon  con- 
siderations based  upon  theacknowledfi;ed  principles 
of  rating.  It  was  argued  that,  as  the  parishioners 
are  a  fluctuating  body,  the  payment  now  of  defi- 
ciencies of  bygone  years  cannot  be  applied  in 
relief  of  the  ratepayers  for  the  time  being  as  the 
statute  intended  it  should  be;  and  on  the  other 
hand,  that  the  board,  if  it  had  been  called  on  year  by 
year  as  the  rates  were  made,  to  pay  the  deficiency 
in  the  rates,  would  have  been  able  to  collect  the 
amount  from  the  ratepayers  for  the  time  being, 
and  that  they  cannot  now  pay  it  without  a  retro- 
spective rate,  which  the  law  does  not  allow  ;  and 
that  in  short,  by  reason  of  the  lapse  of  time,  the 
real  debtors  cannot  be  ffot  to  pay,  nor  the  real 
creditors  to  receive ;  and  that  the  words  of  the 
section  must  receive  such  a  construction  as  will 
carry  out  this  fundamental  principle  of  rating. 
We  were  much  impressed  at  the  time  with  the 
arguments  on  this  braneh  of  the  case.    But  upon 
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consideration,  they  appear  to  ns  to  be  more 
Bpecious  than  sound.  The  principle  of  rating 
relied  upon,  viz.,  that  those  who  incnr  the  debt 
shall  pay,  and  those  who  are  entitled  to  the  relief 
shall  receive  it,  is  necessarily  elastic,  and  is  one 
which  cannot  be  rigidly  applied*  Every  rate  is 
made  apon  an  estimate  of  what  it  may  be  reason- 
ably expected  to  produce,  skllowance  being  made 
for  probable  defaulters ;  and  in  most  cases  where 
the  rates  fall  in  arrear  for  any  considerable  time 
and  are  afterwards  recovered,  some  wHl  have  paid 
more  than  their  due  share,  and  some  are  relieved 
at  the  expense  of  others  who  have  suffered.  And 
when  a  parish  is  required  to  pay  a  bygone  debt, 
which  may  be  the  case  now  within  a  given  limit 
(see  22  &  23  Yict.  c.  49)  some  are  called  on  to 
contribute  for  a  debt,  which  should  have  been  paid 
by  their  predecessors.  It  is  impossible  so  to 
adjust  a  system  of  rating,  as  that  none  shall  pay 
or  receive  more  than  is  strictly  their  due.  We 
therefore  must  fall  back  upon  the  words  of  the 
Act,  and,  construing  them  in  their  ordinary  ^ense, 
ascertain  what  the  intention  of  the  Legislature  was, 
and  not  strain  them  in  order  to  prevent  a  specu- 
lative hardship.  The  Act  says  the  board  **  shall 
from  time  to  time  be  liable  to  make  good  the 
deficiency,"  and  shall  pav  all  such  deficiencies  on 
demand.  The  liability,  hj  the  express  terms  of 
the  clause,  accrues  from  time  to  time  as  the  rates 
are  made;  the  payment  is  to  be  made  on  demand. 
Do  the  words  '*  on  demand"  qualify  the  liability, 
or  do  they  point  to  the  time  of  pavment  P  Do  they 
import  a  condition,  or  a  dutyP  The  argument 
requires  us  to  read  the  words  "  on  demand,"  as  if 
they  were  "  provided  the  deficiency  be  demanded," 
that  is,  as  words  of  condition,  instead  of  words  of 
obligation.  This  is  not  the  natural  ordinary 
meaning  of  the  words ;  and  we  cannot  see  any 
sufficient  reason  for  construing  them  in  any  other 
sense.  We  <k>nclude  therefore  that  the  liability 
of  the  board  was  not  excinguished  by  the  delay  in 
demanding  payment,  and  that  the  arrears  of  all 
deficiencies  down  to  the  date  of  the  certificate  (May 
11th,  1870)  may  legallv  be  demanded  in  a  lump  sum. 
We  have  dealt  witn  tne  argument  as  vg  was  pre- 
sented to  us,  upon  the  supposition  that  the  board 
would  have  to  pay  the  arrears  out  of  the  rates; 
and  we  desire  to  add,  in  order  to  avoid  misappre- 
hension, that  if  we  had  thought  there  was  any 
validity  in  the  argpiment,  we  snould  nevertheless 
have  found  ourselves  bound  to  give  judgment  for 
the  plaintiffs,  and  have  left  that  question,  viz.,  the 
ability  of  the  board  to  pay  or  raise  money  by  legal 
means  to  be  decided  wnen  steps  were  ts^en  to  en- 
force payment.  But,  in  truth,  the  assumption  is 
founded  on  a  mistake.  The  embankment  works 
are  not  paid  for  out  of  rates,  but  out  of  a  special 
fund  provided  for  the  purpose.  The  last  objection 
was,  that  the  overseers  in  each  year  in  which  the 
deficiency  accrued,  are  the  proper  parties  to  sue, 
and  that  the  overseers  of  1871-2  are  not  the  per- 
sons entitled  to  recover.  Whether  any  such  objeo- 
tion  would  have  availed  in  an  action,  it  is  not 
neoessarv  to  decide — the  Question  proposed  to  us 
being,  whether  the  defendants  are  liable  to  pay, 
and  whether  the  plaintiffs  are  entitled  to  demand 
and  enforce  payment  in  a  lump  sum  of  the  arrears. 
We  are  of  opinion  that  the  plaintiffs  are  the  only 
persons  who  were,  when  the  demand  was  made, 
entitled  to  receive  the  money  and  enforce  pay- 
ment ;  whether  by  order,  mandamue,  or  any  other 
form  of  proceeding,  we  need  not  consider.    The 


answers  to  the  second,  third,  and  fourth  questions 
follow  from  what  we  have  said.  The  amount  pay- 
able by  the  board  is  the  aggregate  of  the  rates 
which  would  have  been  payable  from  time  to  time 
in  respect  of  the  propeny  taken,  if  the  property 
had  remained  as  it  was  at  the  time  of  the  passing 
of  the  Act ;  but  as  soon  as  any  new  buildings  were 
erected  and  assessed,  or  be<»une  liable  to  be  as- 
sessed, the  rateable  value  of  such  new  building 
should  be  credited  against  this  sum.  And,  in 
answer  to  the  fifth  question,  we  are  of  opinion  that 
that  as  no  rates  were,  at  the  passing  of  the  Act, 
paid  in  respect  of  the  property  occupied  by  the 
Commissioners  of  Works,  the  board  are  not  liable 
for  the  rateable  value  of  that  property. 

JtidgmentforploMUjffa — no  cogU. 

Attorneys  for  plaintiffs,  /.  and  C7.  Rogers  and 
Sons. 

Attorney  for  defendants,  TF.  Wyhe  Smith, 
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Bevenus — Income  tcm — InabUUy  to  of  foreign  corpo- 
rcUum  having  an  agency  in  England— Profits 
accruing  abroad — 16  ^17  Vict,  c.  34,  sect.  2,  sd^e- 
dule  D. — "  Person  residing  within  the  UwUed 
Kingdom'* — Business  ***carried  on  within  G^ 
United  Kingdom  " — Residence  of  a  «>rporo<u)»— 
Where  and  what  it  is. 

The  Imperial  Ottoman  Bank  is  a  Turkish  eorpora- 
tion,  incorporated  hy  the  Sultan's  firman^  and  hy 
the  imperial  concession  it  was  established  as  Hi 
State  Bank  of  the  Ottoman  Empire^  with,  in 
addition  to  the  right  of  carrying  on  the  ordinary 
business  of  bankers,  the  exclusive  primlege  of 
issuing,  in  Turkey,  notes  in  the  Turkish  languags 
payable  to  bearer  on  demand,  pa/yahle  at  Go*- 
stantinople  or  at  the  branches,  and  hearing  iA« 
seal  of  the  High  Commissioner  of  the  Chvemmeni. 
It  was  also  charged  with  the  receipt  of  the 
imperial  revenues  and  the  payment  of  aU  drafts 
issued  upon  it  by  the  Minister  of  IHnanee,  and 
Us  seal  was  fixed  al  Constantinople,  In  jMir- 
su,ance  of  a  power,  given  to  it  by  the  concession, 
to  estabUsh  as  m^xny  branches  and  agencies  as  it 
might  think  fil,  the  hank  estahlished  an  agencvin 
London  for  the  ordinary  business  of  a  batdc,  which 
was  manctged  by  a  com/mHtee  resident  in  London, 
and  was  elected  by  the  general  body  of  the  share- 
holders. The  annual  general  meeting,  and  all  eX' 
traordinary  meetings  of  the  shareholders  of  fhs' 
baiik  were  held  in  London,  and  al  such  annual 
meetings  the  report  of  the  committee  of  the  hank, 
with  the  accounts  for  the  preceding  years  were 
read,  the  dividends  declared,  and  the  members  of 
the  general  commifttee  elected. 

The  defendants,  the  London  members  for  the  time 
being,  of  the  commiUee  charged  with  the  manage' 
ment  of  the  London  agency  of  the  bank,  admiUei 
their  liability  to  pa/y  incoms  tarn  on,  and  made  a 
return  of,  the  amount  of  profits  accruing  fo  (he 
bank  from  the  frade  of  bankers  eooercised  wOhin 
Great  Britain,  but  declined  to  make  any  return 
of  the  profile  accruing  from  the  business  carried 
on  by  the  bank  elsewh&re,  which  the  Crown  coti" 
tended  the  defendants  were  bound  to  make,  and  to 
pay  income  taa  upon. 
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Hddf  hy  the  Gowt  of  Exchequer  (Kelly,  CB.,  and 
Gleashy  and  Amphlstt,  BjB.)^  that  the  hank,  as  a 
eorjporation,  **  resided"  if  anywhere,  at  Gonstanti- 
nople,  where  Us  seat  was  fixed  hy  the  imperial 
stiiutes,  and  that  it  did  not  "  reside  within  the 
United  Kingdom  **  within  the  meaning  of  sect 
2,  scheduU  JD.,  of  the  16  ^  17  Vict.  c.  34 ;  and 
therefore  the  defendants  were  not  hound  to  make  a 
return  of,  or  to  pay  income  tax  upon,  the  profits 
accruing  to  the  hank  from  the  husiness  carried  on 
hy  them  elsewhere  than  toithin  the  United  King- 
dom. 
This  is  a   proceeding   by  the  Attorney- Greneral 
againBt    the    defendants    for  the  forfeiture  of   a 
penalty  of  50^.  for  neglecting  to  deliver  in  a  pro- 
per  return   of   profits,  under    the    Income    Tax 
statutes,  and  by  consent  and    under  a  Master*  s 
order,  dated  29tb  April  1874,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  as  to  the  extent 
of  the  liability  of  the  Imperial  Ottoman  Bank  to 
the  payment  of  income-tax,  was  stated  the  following 

Case. 
1.  By  16  &  17  Vict.  c.  34,  certain  duties  are 
granted  to  Her  Majesty  upon  profits  arising  from 
property,   professions,  trades,  and  ofiBces    (inter 
alia),  sect.  2. 

Schedule  D. 
(1.)  For  and  in  respect  of  the  annual  profits  or 
gains  arising  or  accruing,  to  any  person  residing 
within  the  United  Kingdom,  from  any  profession, 
trade,  employment,  or  vocation,  whether  the  same 
shall  respectively  be  carried  on  in  the  United 
Kbgdom  or  elsewhere. 

(2.)  And  for  and  in  respect  of  the  annual  profits 
or  gains  arising  or  accruingto  any  person  what- 
ever, whether  a  subject  of  Her  Majesty  or  not, 
although  not  resident  within  the  United  Kingdom, 
from  any  profession,  trade,  employment,  or  voca- 
tion exercised  within  the  United  Kingdom. 

2  &  3.  By  sect  5  of  the  16  &  17  Vict.  c.  34,  the 
duties  imposed  by  the  said  last-mentioned  Act  are 
directed  to  be  assessed  under  the  regulations  of  the 
statute  5  &  6  Yict.  c.  35,  and  the  Acts  therein 
mentioned  or  refen*ed  to ;  and  by  sect.  40  of  the 
the  5  &  6  Vict.  c.  35,  it  is  enacted  that  all  bodies 
politic,  corporate,  or  collegiate,  companies,  frater- 
nities, fellowships,  or  societies  of  persons,  whether 
corporate  or  not  corporate,  shall  be  chargeable 
with  such  and  the  like  duties  as  any  person  would, 
under  and  by  virtue  of  the  said  Act,  be  chargeable 
with,  and  that  the  chamberlain  or  other  officer 
acting  as  treasurer,  auditor,  or  receiver  for  the 
time  being  of  every  such  corporation,  company, 
fraternity,  fellowship,  or  society,  shall  be  answer- 
able for  doing  sdl  such  acts,  matters,  and  things  as 
shall  be  required  to  be  done  by  virtue  of  the  said 
Act,  in  order  to  the  assessing  such  bodies  corpo- 
rate, companies,  fraternities,  fellowships,  or  socie- 
ties, to  the  duties  granted  by  the  said  Act,  and 
paying  the  same. 

In  paragraphs  4  to  11  of  the  case,  sects.  41,  44, 
51.  53,  54, 100  and  106  of  the  5  A  6  Yict.  c.  35,  are 
set  out. 

12.  By  sect.  1 92  of  5  &  6  Yict.  c.  35,  it  is  enacted 
that  wherever  in  the  Act,  with  reference  to  any 
person,  matter,  or  thing,  any  word  or  words  is  or 
are  used  importing  the  singular  number  or  the 
masculine  gender  only,  yet  such  word  or  words 
shall  be  understood  to  include  several  persons  as 
well  as  one  person,  females  as  well  as  males,  bodies 
politic  or  corporate,  as  well  as  individuals,  and 
several  matters  or  things  as  well  as  one  matter  or 
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thing,  unless  it  be  otherwise  specially  provided  or 
there  be  something  in  the  subject  or  context  re- 
pugnant to  such  construction. 

In  paragraphs  13  and  14,  sect.  2  of  5  &  6  Yict. 
c.  80,  and  sect.  10  of  16  &  17  Yict.  c.  34,  are  set 
out ;  and  at  paragraph  15  it  is  stated  that  the  duties 
granted  by  16  &  17  Vict.  c.  34,  have  been  continued 
at  various  rates  by  a  series  of  subsequent  Acts ; 
and  that  the  Act  imposing  the  duty  for  the  year 
1874  is  the  34  A  35  Yict.  c.  21. 

16, 17.  Towards  the  close  of  the  year  1862  the 
Ottoman  Bank  of  London,  which  was  a  banking 
company  established  and  carrying  on  business  in 
London,  arranged  to  transfer  its  business  to  the 
Imperial  Ottoman  Bank,  which  was  a  Turkish  cor- 
poration incorporated  according  to  the  laws  of 
Turkey  by  a  firman  of  the  sultan.  The  transfer  of 
the  business  was  completed  in  the  beginning  of 
the  year  1863  by  the  issue  of  shares  in  the  capital 
of  the  Imperial  Ottoman  Bank  to  the  amount  of 
250,000L  (part  of  the  total  capital  of  2,700,0001.)  to 
the  shareholders  of  the  Ottoman  Bank  of  London, 
and  the  business,  in  London,  of  the  Imperial  Otto- 
man Bank,  as  bankers^  was  then  commenced  in 
London,  under  the  ^management  of  the  London 
members  of  the  committee  hereinafter  referred  to, 
in  the  premises  theretofore  occupied  by  the  Otto- 
man Bank  of  London.  The  remainder  of  the 
capital  was  subscribed  in  Constantinople,  Paris, 
London,  and  other  places.  Immediately  on  the 
formation  of  the  Imperial  Ottoman  Bank  prepara- 
tions were  made  to  commence  business  in  Constan- 
tinople, and  it  actually  commenced  business  there 
on  tne  1st  June  1863. 

18,  19.  The  affairs  of  the  Imperial  Ottoman 
Bank  (hereinafter  called  the  bank)  were  then  and 
have  ever  since  continued  to  be  regulated  by  a  con- 
cession from  the  Government  of  Turkey  and  cer- 
tain statutes.  (See  Appendix  of  documents  at- 
tached to  the  case.)  By  the  concession  above 
mentioned,  and  which  is  dated  4th  Feb.  1863, 
the  bank  is  established  as  a  state  bank  for  the 
Ottoman  Empire,  and  is   made   subject  to  the 

general  laws  of  the  empire,  and  its  seat  is  fixed  at 
Constantinople,  with  power  to  establish  branches 
and  agencies  at  other  places. 

20, 21, 22.  The  concession  provides  that  the  Otto- 
man Grovemment  shall  exercise  its  control  over 
the  bank  by  means  of  a  high  commissioner  chosen 
by  the  government,  who  has  the  right  to  take  cog- 
nizance of  its  operations,  tziough  without  power  to 
interfere  in  its  administration,  and  who  is  to  see  to 
the  faithful  execution  of  the  statutes.  It  further 
provides  that  the  bank  shall  be  administered  at 
Constantinople  by  a  board  of  two  or  three  mem- 
bers and  a  council  of  administration  of  three  mem- 
bers, both  to  be  named  by  a  committee  chosen  by 
the  London  and  Paris  founders,  and  this  com- 
mittee is  to  have  power,  in  conformity  with  the 
statutes,  to  guide,  control,  and  superintend  the 
operations  of  the  bank.  It  fixea  the  capital 
or  the  bank  for  the  present  at  2,700,0001.  or 
67,500,000  francs,  divided  into  135,000  shares 
of  500  francs  each,  and  prescribed  that  the 
certificates,  when  250  francs  each  should  be 
paid  thereon,  should  be  to  bearer,  which  amount 
has  actually  been  paid  on  all  the  shares  of  the 
bank.  It  further  grants  to  the  bank,  in  addition 
to  the  right  of  carrying  on  the  ordinary  business 
of  bankers,  the  exclusive  privilege  of  issuing  in 
Turkey,  notes,  payable  to  bearer  on  demand,  pay- 
able at  Constantinople,  ( r  at  the  branches.    These 
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notes  are  made  legal  tender  in  oertain  parts  of 
Turkey.  They  must  be  in  the  Turkish  language, 
and  must  bear  the  seal  of  the  High  Commissioner 
of  the  government. 

23,  24,  25.  The  concession  charges  the  bank  at 
Constantinople  with  all  the  operations  of  the 
Grovemment  Treasury,  that  is  to  say,  the  receipt 
of  aU  the  revenues  of  the  empire  coming  to  the 
Imperial  Treasury  at  Constantinople,  and  the  pay- 
ment of  all  drafts  issued  upon  it  by  the  Minister 
of  Finance.  The  bank  may  further  be  charged  at 
certain  branches  in  Turkey  with  the  receipt  of  the 
provincial  revenues.  For  these  services  the  con- 
cession provides  that  the  bank  is  to  receive  a  fixed 
annual  payment  of  20,0002.  It  specially  charges 
the  bank  with  the  payment  of  interest  upon,  and 
the  redemption  of,  the  Public  Interior  Debt,  with 
the  transmission  of  funds  for  the  payment  of 
interest  and  redemption  of  the  exterior  debts,  for 
which  it  is  provided  that  the  bank  shall  receive  a 
commission  at  a  fixed  rate  of  one  per  cent.  And 
it  further  constitutes  the  bank  the  recognised 
financial  agent  of  the  government  both  at  home 
and  abroad,  and  charges  it  with  all  operations  con- 
cerning the  withdrawal  from  circulation  of  the 
beschliKS  (a  kind  of  paper  money  then  in  circula- 
tion). 

26.  By  the  statutes  above  referred  to,  the  seat 
of  the  bank  was  fixed  at  Constantinople,  where 
accordingly,  as  already  stated,  in  or  about  the 
month  of  June  1863,  and  some  months  after  the 
commencement  of  its  business  in  London,  the  bank 
commenced  business.  By  the  same  statutes  the 
bank  was  authorised  to  establish  such  branches 
and  agencies  as  it  should  think  fit.  The  capital  of 
the  bank  is  defined  to  be  67,500,000  francs,  or 
2,700,0002.,  divided  into  shares  of  500  francs,  or 
202.  each,  and  the  liability  of  the  shareholders  is 
limited  to  the  amount  of  their  shares.  There  is  no 
register  of  shares,  but  according  to  the  provisions 
of  the  statutes,  aJl  the  certificates  of  shares  are 
made  out  to  bearer,  and  the  shares  themselves  are 
transferable  by  delivery  of  the  certificates,  and  the 
dividends  payable  thereupon  are  payable,  at  the 
option  of  tne  holders,  at  Uonstantinople,  Paris,  or 
London,  by  means  of  coupons  attached  to  the 
certificates. 

27.  By  the  said  statutes,  the  administration  of 
the  bank  in  Constantinople  is  confided  to  a  director 
general,  one  or  two  assistant  directors,  and  a 
council  of  administration  of  three  members.  These 
are  appointed  by  a  committee  of  from  twenty  to 
twenty-five  members,  of  whom  ten  at  least  must 
be  English  or  resident  in  England,  and  ten  at 
least  French  or  resident  in  France.  This  com- 
mittee has  the  genqral  guidance,  control,  and 
superintendence  of  the  operations  of  the  bank,  and 
its  members  are  elected  by  the  general  meeting  of 
shareholders.  The  statutes  funher  require  that 
the  committee  shall  meet  four  times  a  year, 
alternately  in  London  and  Paris,  and  the  com- 
mittee has  in  fact  met,  and  still  does  meet,  some- 
times in  London,  and  sometimes  in  Paris.  The 
execution  of  the  decisions  of  the  committee,  and 
the  more  immediate  supervision  of  the  afiairs  of 
the  bank,  is  assi^ed,  under  the  statutes,  to  a  sub- 
committee (appointed  by  the  general  committee) 
consisting  of  eight  members,  of  whom  four  are 
chosen  from  the  English  and  four  from  the  French 
section  of  the  general  committee. 

28.  It  is  also  provided  that  the  London  members 
of  the   committee  shall  be  charged,  under  the 


control  of  the  sub-committee,  with  the  manage- 
ment of  the  London  agency  of  the  bank,  and  since 
the  early  part  of  1868,  when  the  business  of  the 
bank  in  London  commenced,  until  the  present 
time,  the  London  business  of  the  bank,  bemg  the 
ordinary  business  of  bankers,  has  been  carried  on, 
under  the  management  of  the  London  members  of 
the  committee,  in  premises  in  the  city  of  London. 
The  said  last-mentioned  persons  have  the  receipt 
of  all  the  gains  and  profits  arising  and  accruing 
from  the  trade  or  busmess  of  the  bank  carried  on 
within  Great  Britain. 

29.  It  is  further  provided  that  the  annual  general 
meetings  of  the  shareholders  in  the  bank,  and  all 
extraordinazy  general  meetings,  shall  be  held  at 
such  places  as  the  committee  shall  fix.  Such  meet- 
ings in  fact  have  always  been,  and  still  are,  held  in 
London,  and  at  such  annual  general  meetings  the 
report  uf  the  committee,  with  the  accounts  for  the 
preceding  year,  are  received,  the  dividends  are  de- 
clared, ana  members  of  the  gene  *al  committee  are 
elected. 

30.  The  leasehold  premises  in  Throgmorton- 
street  now  occupied  by  the  bank  are  held  under 
an  assignment  of  the  same  made  to  the  Dank  hv 
the  name  of  the  **  Imperial  Ottoman  Bank  " ;  such 
assignment  was  executed  by  the  bank  under  seal. 
By  the  law  of  Turkey  a  common  seal  is  not  re- 
quired to  authenticate  the  acts  of  a  corporation,  and 
tne  bank  does  not  use  any  seal  except  in  the  case 
of  documents  executed  in  England. 

31.  82.  The  profits  made  by  the  bank  from  the 
year  1863  to  the  year  187^  inclusive,  and  the 

general  condition  of  the  affairs  of  the  bank,  appear 
'om  the  ten  annual  reports  presented  by  the 
general  committee  to  the  shareholders  daring  the 
above  period  (see  appendix),  and  the  total  amount  of 
profits  and  gains  made  by  the  bank  for  the  year 
ending  the  5th  April  1872,  estimated  upon  an 
average  of  such  profits  for  three  preceding  years, 
is  278  3952. 

33.  On  or  about  the  6th  April  1872  the  fol- 
lowing return,  in  respect  of  the  assessment  to  be 
made  for  income-tax  under  schedule  D.  for  the 
year  ending  the  5th  April  1872,  was  tendered  by 
the  defendants  as  a  proper  return  on  behalf  of  the 
bank: 

'*  The  London  Agency  act  in  the  character  of 
agents  for  the  Imperial  Ottoman  Bank,  which 
resides  at  Constantinople  in  the  empire  of  Turkey. 

"  The  said  London  Agency  consists  of  the  follow- 
ing persons :  Mr.  James  Alexander,  10.  Eling's 
Arms  Yard,  B.C."  [Here  follow  the  names  and 
addresses  of  the  nine  other  gentlemen  who  are  the 
co-defendants  in  this  proceeding.] 

"  The  amount  of  profits  and  gains  accruing  to  the 
said  bank  from  the  trade  of  baiUEer  exercised  within 
Ghreat  Britain,  viz.  at  London,  for  the  year  ending 
5th  April  1872,  computed  on  a  fair  and  just 
average  of  three  years  ending  the  Slst  fiec 
1871,  the  last-mentioned  day  l:^ing  the  day  on 
which  the  accounts  of  the  said  bank  have  been 
usually  made  up,  and  deducting  that  part  on  which 
income  tax  has  been  already  paid  by  deduction,  is 
40,893Z. 

'*  The  London  Agency  of  the  bank  decline  to 
make  any  return  of  the  profits  accruing  to  the 
bank  from  business  carried  on  by  the  bank  else- 
where than  in  the  United  Kingdom,  being  advised 
that  such  profits  are  not  liable  to  income  tax." 

The  statements  in  the  said  return  are  true  in 
fact. 
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34.  On  or  abont  the  date  of  the  last-mentioned 
retam,  the  defendants  (being  the  persons  calling 
themselves  the  London  Agency),  farther  gave 
notice  to  the  Commissioners  of  Inland  Revenue,  in 
pnTBoanoe  of  the  16  &  17  Vict.  cap.  34,  sect.  10., 
tiiat  they  were  entmsted  with  moneys  for  the 
payment  of  dividends,  in  respect  of  the  year  end- 
ing 5th  April  1872,  npon  the  shares  of  the  bank,  to 
persons  some  of  whom  were  or  might  be  in  the 
United  Kingdom,  such  moneys  being  beyond  and 
in  addition  to  the  profits  accruing  to  the  bank  from 
bosiness  carried  on  within  Great  Britain  during 
the  past  year,  and  that  they  were  ready,  on  demand 
bjtne  inspector  authorised  for  that  purpose,  to 
detiver  to  him  for  the  use  of  the  Income  Tax  Com- 
nussioners  for  special  purposes,  true  and  perfect 
acooants  of  the  amounts  oi  such  dividends,  so  far 
88  the  knowledge,  information,  and  belief  of  the 
said  London  Agency  enabled  them  to  do  so. 

35.  The  defendants  were  the  London  members 
for  the  time  being  of  the  committee,  and  were  the 
persons  charged  with  the  management  of  the 
London  agency  of  the  bank,  and  having  the  re* 
oeipt  of  the  gains  and  profits  accruing  within 
Great  Britain,  in  the  manner  stated  in  para- 
graph 28. 

36.  37.  The  Commissioners  of  Inland  Revenue 
contend  that  the  said  bank  is  bound,  under  the 
Income  Tax  Acts,  to  make  a  return  in  respect  of 
all  its  annual  profits,  whether  made  in  the  United 
Kingdom  or  elsewhere,  and  is  chargeable  to  in- 
come tax  thereon  under  Schedule  D,  and  the 
qnestion  for  the  opinion  of  the  court  is — Whether 
the  bank  is  bound  to  make  a  retam  in  respect  of 
all  its  annual  profits,  whether  made  in  the  United 
Kingdom  or  elsewhere,  and  is  chargeable  to  in- 
come tax  thereon,  or  whether,  as  is  contended  on 
the  part  of  the  said  bank,  the  London  agency  of 
the  bank  is  only  bound  to  make  a  return  under 
b&6  Vict.,  c  35,  in  respect  of  the  profits  made 
in  the  United  Kingdom,  together  with  a  retam  or 
statements  and  accounts,  under  16  &  17  Yict., 
c.  34,  of  so  much  of  the  profits  made  abroad  as 
may  be  actually  remitted  to  this  country  for 
distribution  in  London,  and  income  tax  is  char- 
geable on  the  amount  appearing  from  such  re- 
toms,  statements,  and  accounts. 

If  the  court  shall  decide  the  above  question  in 
&Tonr  of  the  Grown,  then  judgment  is  to  be 
entered  up  for  the  Grown  for  the  nominal  sum  of 
one  shilling,  with  costs ;  and  if  the  court  shall 
decide  the  above  question  in  favour  of  the  defen- 
dants, then  judgment  is  to  be  entered  for  the 
defendants,  with  costs. 

Points  of  argument  for  the  Grown.  —  FirRt 
that  the  Imperial  Ottoman  Bank,  being  a  corpo- 
ration, and  carrying  on  the  business  of  bankers 
in  London,  is  bound,  under  the  Income  Tax  Acts, 
to  make  a  return  of  the  whole  of  the  annual  profits 
of  the  corporation,  whether  made  in  England  or 
elsewhere ;  secondly,  that  in  the  case  of  a  corpora- 
tion carrying  on  business  in  the  United  Kingdom, 
it  is  immaterial  whether  the  corporation  is  an 
English  or  a  foreign  corporation ;  thirdly,  that 
tbere  is  no  analogy  whatever  between  the  bank,  as 
constituted  in  the  manner  described  in  the  case, 
and  an  ordinary  partnership,  some  of  the  members 
of  which  may  be  resident  abroad ;  fourthly,  that 
section  10  of  the  16  &  17  Vict.,  o.  34,  referred  to  in 
the  case,  and  relied  on  by  the  defendants,  has  no 
application  to  the  present  case ;  fifthly,  that,  if  the 
principle  contended  for  on  the  part  of  the  bank 


were  adopted,  duty  would  not  be  paid  upon  a  lar^e 
portion  of  the  profits  made,  by  the  bank,  which  is 
clearly  liable  to  duty  under  the  Inconte  Tax  Acts. 

Points  for  the  defendants.  —  First,  that  the 
bank  is  not  chargeable  with  income  tax  under 
Schedule  D,  as  a  person  residing  in  the  United 
Kingdom;  secondly,  that  a  foreign  corporation 
cannot,  for  the  purpose  of  income  tax,  reside  else- 
where than  in  the  countrv  in  which  it  is  incorpo- 
rated ;  thirdly,  that  on  the  facts  of  this  case  the 
bank  resides  in  Turkey  and  not  in  the  United 
Kingdom ;  fourthly,  that,  the  bank  being  a  person 
not  resident  within  the  United  Kingdom,  only  its 
profits  accruing  in  the  United  Kingdom  are 
chargeable  under  Schedule  D;  fifthly,  that  sec- 
tions 40  and  54  of  5  &  6  Vict.,  c.  36  do  not  apply 
to  the  bank,  or  its  officers,  or  the  defendants; 
sixthly,  that  the  defendants  are  not  chargeable 
with  mcome  tax  or  liable  to  make  any  return 
under  that  Act,  otherwise  than  as  ageni»  having 
the  receipt  of  profits ;  seventhly,  that  an  agent, 
or  person  having  the  receipt  of  or  entrusted 
with  any  money,  cannot  be  chargeable  with  income 
tax,  or  liable  to  make  any  return  or  statement  in 
respect  of  any  money  not  actually  received  by  or 
entrusted  to  him ;  eighthly,  that  the  return  and 
statement  made  by  the  defendants  were  good  and 
sufficient;  ninthly,  that  the  contention  of  the 
commissioners  stated  in  paragraph  36  is  bad  in 
law. 

The  AUomey-Oeneral  (Sir  B.  Baggallay,  Q.G.), 
with  whom  were  the  Solidtor-Oeneral  ( Eolker,  Q.G.) 
and  Pindert  appeared  on  the  part  of  the  Grown. 
By  the  16  A  17  Vict.  c.  34,  s.  2  (clause  1,  schedule 
D),  the  liability  to  income  tax  upon  profits  arising 
from  **  any  profession,  trade,  employment,  or  voca- 
tion, oarried  on  in  the  United  kingdom  or  else- 
where, is  imposed  upon  any  person  ''residing 
within  the  United  Kingdom,"  and  by  6  &  6  Vict.  c. 
35,  sects.  40  and  192,  this  bank  is  chargeable  as  a 
"  society  of  persons  "  or  "  corporation,"  and  with 
such  and  the  like  duties  as  a  "  person  "  would  be 
chargeable  with ;  so  that  the  question  for  deter- 
mination is,  whether  or  not  the  bank  can  be  said 
to  be  **  residing  within  the  United  Kingdom." 
Take  the  case  of  a  private  banker,  living  in  Pari:., 
and  having  a  bank  there,  which  he  personally 
carries  on,  and  having  also  another  bank  ^n  Lon- 
don which  be  carries  on  there  by  means  of  clerks 
and  servants ;  he  would  have  a  residence  in  Lon- 
don by  virtue  of  the  business  so  carried  on  there, 
and  he  would  be  a  "  person  residing  within  the 
United  Kingdom  "  for  the  purposes  of  this  Act  of 
Parliament  There  is  clear  and  high  authority  for 
saying  thaL  a  person  may  reside  in  more  tban  one 
place.  See  per  Lord  St.  Leonards  in  The  Carton 
Iron  Company  v.  MacUirun  (5  H.  of  L.  Gas.  450), 
where  that  learned  lord  said  he  thought  that  the 
company  might,  for  the  purposes  of  carrying  on 
their  busineus,  have  two  domiciles,  one  in  England 
and  one  in  Scotland.  The  Gourt  of  Queen^s  Bench, 
in  Newby  v.  Van  Oppen  and  otliers  (26  L.  T.  Rep. 
N.  S.  164 ;  L.  Rep.  7  Q.  B.  293 ;  41 L.  J.  146,  Q.  B. 
approved  of  and  adopted  that  view  of  Lord  St. 
Leonards,  and  held  that  an  American  company 
incorporated  according  to  American  and  not  acoord- 
to  English  iaw,  whicb  had  its  chief  place  of  busi- 
ness in  America,  with  a  place  also  in  ifngland,  at 
which  it,  de  facto^  carried  on  a  branch  business, 
must  be  treated  as  resident  in  England,  and  might 
be  served  with  a  writ  and  sued  in  an  action  in  thia 
country.    '*  Such  a  corporation,"  says  Blackburn, 
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J.  in  that  case,  "  does  for  maDj  purposes  reside 
both  in  England  and  in  its  own  country."  The  view 
adopted  by  the  considered  judgment  of  the  Queen's 
Bench  in  that  case  has  never  been  disputed,  and, 
assuming  it  to  be  a  correct  exposition  of  the  law 
on  the  subject,  the  bank  in  this  case  is  clearly 
"residing  ^within  the  United  Kingdom  "  by  virtue 
of  the  business  carried  on  by  it  m  London.  The 
present  is,  in  fact,  a  far  stronger  case.  London  is 
the  residence,  not  one  of  the  residences,  of  the 
corporation ;  the  annual  meetings  of  the  share- 
holders are  held  there,  and  the  accounts  are  made 
up  and  passed,  and  dividends  are  declared  there, 
and,  substantially,  all  the  business  of  the  corpora- 
tion is  carried  on  there.  No  doubt  the  charter 
says  that "  the  seat  of  the  bank  is  at  Constanti- 
nople," but  the  mere  saying  so,  when  the  business 
is,  in  fact,  conducted  in  London,  is  not  sufficient. 
If  it  were,  every  kind  of  liability  might  be  avoided. 
[Kellt,  C.B.  r^ers  to  the  Attorney  OeneralY.  Sully 
(4  H.  &  N.  769 ;  28  L.  J.  320,  Ex. ;  in  error  5  H.  & 
N.  711 ;  29  L.  J.  464.  Ex  )].  That  case  is  distinguish- 
able. There,  an  American  firm  whose  place  of 
business  was  at  New  York,  where  all  the  partners, 
but  the  one  who  managed  a  branch  in  England, 
resided,  had  a  branch  in  England  managed  by  the 
defendant,  the  business  of  which  consisted  of 
purchasing  goods  in  England,  and  shipping  them 
to  America,  where  they  were  sold,  and  where  the 

Erofits  by  the  sale  of  them  were  reialised,  and  it  was 
eld  by  the  Exchequer  Chamber  (reversing  the 
decision  of  this  court  below)  that  the  whole  of  the 
profits  of  the  firm  were  not  taxable  under  clause 
z  of  schedule  D.,  but  only  the  defendant's  share  of 
them,  who  resided  in  England,  which  waq  not  dis- 
puted. There  no  trade  was  earned  on  in  the 
United  Kingdom  to  render  the  firm  liable,  though 
there  was  enough  to  fix  the  person  resident  here, 
with  liability,  under  the  portion  of  the  section  ap- 
plicable to  the  case,  for  his  share  of  the  profits  of 
the  trade  carried  on  in  America.  [Ejsllt,  C.B. — 
If  the  carrying  on  business  within  the  United 
Kingdom  constitutes  residence  within  the  United 
Kingdom,  of  what  use  are  the  words  in  the  second 
clause  of  schedule  D,  "whether  a  subject  of  Her 
Majesty  or  not,  although  not  resident  within  the 
United  Kingdom,"  and  what  possible  meaning  can 
be  attached  to  them  P  They  imply  that  a  trade  may 
be  carried  on  in  this  country  by  a  person  though  he 
may  not  reside  here].  It  is  impossible  not  to  feel 
that  there  are  difficulties ;  but  in  the  case  of  A.  and 
B.  carrying  on  bu^ineps  as  partners  in  London  and 
Paris,  A.  living  in  London  and  B.  in  Paris,  by  the 
first  clause  of  schedule  D,  A.  is  taxable  for  his 
share  of  the  entire  proHts  accruing  both  from  the 
Paris  and  the  London  bosiness ;  and  by  the  second 
clause  6.  is  liable  for  his  share  of  the  London  pro- 
fits. A  corporation  roust  reside  in  one  place,  and 
cannot,  like  a  partnernhip,  reside  partly  in  one 
place  or  country,  and  partly  in  another. 

H,  Matthews,  Q.  0.  (with  him  was  A.  Wihon), 
for  the  defendants,  contra. — The  defendants  are 
only  liable,  aud  they  are  ready  to  pay,  upon  the 
profits  of  the  business  carried  on  by  them  within 
the  United  Kingdom,  and  also,  under  another 
statute,  upon  so  much  of  the  profits  of  the  bank 
as  they  actually  distribute  to  shareholders  in  this 
country.  The  two  clauses  of  schedule  D.  indicate 
a  clear  diflerence  between  two  classes  of  persons, 
namely  "resident"  and  "non-resident."  The 
argument  of  the  Attorney  Greneral  is  that  carry- 
ing on  business  constitutes  "  residence,"  at  any 


rate  for  a  corporation ;  but,  as  was  pointed  out  by 
the  Chief  Baron  that  argument  is  conclusively  met 
by  the  lanjs^uage  of  the  schedule  itself.   By  the  first 
branch  of  it  the  tax  is  imposed  on  "  residents  "  in 
the  United  Kingdom,   whether  the   business  is 
carried  on  there  nr  elsewhere ;  it  supposes  that, 
though  a  trade  is  carried  on  exclusively  abroad, 
vet,  3  the  person  carrying  it  on  resides  in  England, 
he  is  liable  to  tax  on  all   his  profits  ;  that  is 
pregnant  with  the  suspicion  that  he  may  reside 
entirely  within  the  United  Kingdom,  though  his 
business  is    exclusively  carried  on  in  a  foreign 
country.     The    second   branch  of   the  schedule 
bears  the  same  construction  still  more  plainly, 
because,  as  the  Lord  Chief  Baron  observed,  tliat 
branch    would    be   useless    if  "residence"  and 
"  carrying  on  business "  meant  the  same  thing. 
That  second  clause  deals  with  trade  in  the  Unitea 
Kingdom    irrespectively     of      residence.       The 
language  of    the    section    itself    overrules    the 
whole  argument  of  the  Crofen.     There  is  a  broad 
and  clear  distinction  between  residence  for  purposes 
of  jurisdiction  and  residence  for  fiscal  purposes. 
The  word,  as  used  in  schedule  D.,  is  used  in  its 
ordinary  and  popular  sense,  and  does  not  mean 
the  mere   momentary,  bird  of  passage  sort  o^ 
presence  in  a  place,  which  is  sufficient  to  create 
"residence,"     in     order    to    found    jurisdiction. 
That  this  is  so  is  shown  by  the  language  of  sect. 
39  of  the  b  &  6  Vict.  c.  35,  which  is  not  set  out 
in  the  case,  (a)    The  mere  landing  for  a  moment 
on  English  soil  is  a  sufficient  residence  for  pur- 
poses of  jurisdiction,  whereas  the  residence  con- 
templated by  the  Income  Tax  Act,  and  by  the 
express  terms  of  the  Act,  is  a  six  months'  residence 
at  the  least.    The  Attorney  Oeneral  v.  SuUjj  (ttbi. 
sup.)  is  a  decisive  authority  against  the  Crown. 
If  the  Crown's  argument  to-day  is  sustainable, 
there   was  a  business  in  that  case,  the  carrying 
on  of  which  in  England  by  one  of  the  firm  of 
American  partners,  was  a  residence  of  the  firm  in 
England,  and  they  would  have  been  liable  on  their 
whole  profits  both  English  and  American  ;  but  no 
such  suggestion  was  ever  made  there  as  that  the 
mere  carrying  on  business  constituted  residence. 
The  point  raised  in  that  case  depended  ot!  the  second 
clause  of  schedule  D,  and  the  question  was  whether 
the  Americ  n  firm,  as  a  whole,  were  liable  to  the 
tax  on  the    English  profits.     The  court    below 


(a)  Seot.  39  of  5  &  6  Viot.  o.  85  enacts,  "  That  aiiT  sub- 
leot  of  Her  Majesty,  whose  ordinary  reeidenoe  shul  have 
been  in  Great  Britain,  and  who  shall  have  departed  from 
Great  Britain,  and  ^one  into  parts  beyond  the  seas,  for 
the  purpose  only  of  occasional  reeidenoe,  at  the  time  of 
the  execution  of  this  Act,  shall  be  deemed,  notwithstand- 
ing  his  temporary  absence,  a  person  chargeable  to  the 
duties  granted  by  this  Act,  as  a  person  actually  residing 
in  Great  Britain,  and  shaJl  be  assessed  and  ohai^^acoor* 
dingly  (in  manner  hereinafter  directed),  upon  the  whole 
amount  of  his  profits  or  gains,  whether  the  same  shall 
arise  from  property  in  G^reat  Britain  or  elsewhere  ...  or 
from  any  profession  ...  in  Great  Britain  or  elsewhere : 
Provided  always  that  no  person  who  shall  on  or  after 
the  passing  of  this  Act,  actually  be  in  Great  Britain  for 
some  temporary  purpose  only,  and  not  with  any  view  or 
intent  of  establishing  his  residence  therein,  and  who 
shall  not  actually  have  resided  in  Great  Britain,  at  one 
time  or  several  times,  for  a  period  equal  in  the  whole  to 
six  months  in  any  one  year,  shall  be  charged  with  the  sasd 
duties  mentioned  in  schedule  D,  as  a  person  residing  in 
Great  Britian  in  respect  of  the  profits  or  gains  reeeived 
from  or  out  of  any  possessions  in  Ireland,  or  any  other 
of  Her  Majesty's  dominions,  or  any  foreign  posxesaioins, 
or  from  securities  in  Ireland  or  any  other  of  Her  Mia' 
jesty's  dominions  or  foreign  securities  .  .  . 
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held  that  they  were,  but  the  court  of  error,  over- 
mling  that  decision,  held  that  there  had  been  no 
trade  carried  on  in  England  within  thesecond  branch 
of  schedule  D.    The  whole  case  would  have  been 
idle  if  the  Crown's  present  oontention  be  right.  To 
hold  that  carrying  on  business  is  equivalent  to 
residence  would   be  overruling    the   Exchequer 
Chamber  in  that  case.    What  then,  within  the 
Income  Tax  Acts,  is  the  residence  of  a  corpora- 
tion P    A  difficulty  arises  in  applying  a  real  thing 
imch  as  **  residence  "  to  a  mere  legal  fiction  such  as 
a  corporation.    The  word  may  have  different  mean- 
ings for  different  purposes.    In  Newby  v.  Van 
Oppen,  **  residence  "  was  decided  solely  with  refer- 
ence to  jurisdiction  purposes.     In  the  Kilkenny 
and  UrecU  SorUhem  ana  Western  Baihoay  Com- 
pony  V.   Fielden  (6  Ex.  81 ;   29  L.  J.  141   Ex.), 
although  the  plaintiffs  place  of  business  and  offices 
were  in  London  within  the  jurisdiction    of  the 
conrt,  and  where  their  registers  and  books  were 
kept,  and  where  all  their  personal  property  and 
effects  were  situate,  and  four-fifbhs  of  iheir  share- 
holders permanently  resided  in  this  country,  yet 
it  was  held  that  they  "  must  be  considered  as  an 
Irish  corporation  and  on  the  same  footing  as  an 
individual  resident  in  Ireland,"  and  must  therefore 
give  security  for  costs.   So,  in  Adams  v.  Ths  Great 
Western  Raihoa/y  Company  in  this  court  (3  L.  T. 
Bep.  N.  S.  631;  6H.  & N.404;  30 L.J.  124,  Ex.)  the 
defendants  were  held  to  '*  dwell "  at  their  prin- 
cipal officeR  at  Paddington,  within  sect.  128  of 
9  &  10  Vict.  c.  96  ;    and  in  Skiels  v.  The  Great  Nor- 
them  Railway  Company  in  the  Court  of  Queen^s 
Bench  (4  L.  T.  Bep.  N.  8.  479 ;  30  L.  J.  331 ;  Q.  B., 
B.  &  S.  7  Jur.  N.  S.  631)  the  defendants  were 
held  to  carry  on  business,  within  sect.  60  of  the  same 
statute,  at  their  principal  station  at  King's  Cross. 
To  the  same  effect  also  is  the  case  of  Brown  v. 
The  London  and  North-  Western  Railway  Company 
in  the  same  court  (8  L.  T.  Bep.  N.  S.  695 ;  4  B.  &  S. 
^6 ;  32  L.  J.,  318  Q.  B.).    Much  light  is  thrown 
upon  the  matter  by  numerous  cases  in  the  Supreme 
Coorts  of  America,  the  result  of  which  woula  seem 
to  show  that  this  bank,  being  a  corporation  in 
Turkey  only,  and  created  such  by  an  Imperial  Act 
in  that  oountiy,  its  existence  may  be  recognised  as 
a  matter  of  comity  by  other  countries,  but  that  it 
dwells,  and  can  only  dwell,  in  Turkey,  the  country 
which  created,  and  which  fosters  and  supports  it. 
See  The  Bamh  of  Augusta  v.  Earle  (13  Peter's  Bep. 
509) ;  The   United  States  v.  Amesley  (11  Wheat. 
412)  (see  pp.  588,  589  of  13  Peters) ;    BeaUon  v. 
The  Farmers*  Bamk  of  Delaware  (12  Peters,  135) ; 
Th»  Ohio  and  Mississippi  Railroad  Company  v. 
Wkeder  (1  Black's  Bep.  286) ;   The  Baltimore  and 
Ohio  Railroad  Company  v.  Glenn  (28  Maryland 
Bep.  287) ;    The  Blackstone  Manufacturing  Com- 
jMny  V.  The  Inhalitnnts  of  Blackstone  (1 3  Gray's 
Bep.  (Massachusetts)  488).    In  the  last  mentioned 
case,  a  company,  incorporated  by   the    State    of 
Bhode  Island  but  empowered    oy  the  State  of 
Maasachusetts  to  hold  real  estate  in  Massachusetts, 
and  carrying  on  business  there,  was  held  not  to  be 
iwident  in  Massachusetts  for  taxation  purposes. 

The  Solicitor-General,  in  reply,  contended  that 
tbe  Attorney-General  v.  fiftt%  was  really  not  applic- 
able, and  had  nothing  to  do  with  the  present  case, 
or  with  the  question  of  residence.  The  American 
ctkses  did  not  help  the  matter.  In  the  KUkemvy 
Hailway  case,  it  was  a  question  whether  it  was  an 
English  or  Irish  corporation,  and  the  case  is  in 
iaToor  of  the  Crown,  it  being  held  that  the  cor- 


poration "  dwelt  and  carried  on  business  "  where 
the  bulk  of  its  business  was  transacted.  A  cor- 
poration can't  reside  anywhere  as  an  individual 
resides,  but  it  ccm  reside  m  a  place  by  carrying  on 
its  business  there. 

Kelly,  C.B. — The    question    in    this    case   is, 
whether  the  defendants,  representing  a  corpora- 
tion called  the  Imperial  Ottoman  £auk,  are  liable 
to  be  assessed  to  the  income  tax  in  respect,  not  of 
the  amount  of  profits  realised  by  the  branch  or 
agency  established  in  London,  for  the  defendants 
admit  their  liability  to  that  extent,  but  in  respect  of 
the  whole  amount  of  profits  realised  by  the  bank, 
not  only  in  Englaod,  but  in  France  and  Turkey. 
That  it  is  a  question  of  great  importance  to  every 
corporation  posssessing  establishments  in  different 
countries  is  at  once  apparent,  from  the  fact  that 
whilst  in  the  present  case  the  amount  of  profits 
realised  by  means  of  the  branch  or  agency  in  Lou- 
don amounts  to  but  £40,000  a  year,  the  aggregate 
amount  of  the  profits  of   the  entire  corporation 
realised  in  London,  Paris,  and  Coustantinople,  and 
on  which  the  Crown  claim  to  be  entitled  to  charge 
income  tax,  is  no  less  than  the  sum  of  £278,395  a 
year.    The  ground  on  which  that  contention  on 
the  part  of  the  Crown  is  based  is,  that  the  corpo- 
ration comes  within  the  first  clause  of  the  16  &  17 
Vict.  c.  34,  sect.  2,  schedule  D  (set  out  in  paragraph 
1  of  the  case).  There  are  two  clauses,  and  the  first 
of  them,  upon  which  the  learned  Attorney- General 
relied  is  this — The  income  tax  is  payable  "  for  and 
in  respect  of  the  annual  profits  or  ^ains  arising 
or  accruing  to  any  per  sen  residing  within  the  Unitea 
Kingdom,  from  any  profession,  trade,  employment, 
or  vocation,  whether  the  same  shall  be  respectivelv 
carried  on  in  the  United  Kingdom  or  elsewhere.  * 
Now,    undoubtedly,    for    some    purposes   in  the 
Income  Tax  Acts  the  word  "person"    is  to   be 
read  as  includiog  a  "corporation ; "  and  the  question 
is,  whether  that  word,  in  this  clause  of  schedule  D. 
applies  to  the  corporation  in  question,  or,  in  other 
words,  whether  the  Imperial  Ottoman  Bank  can  be 
said  to  *•  reside,"  or  to  be  "  residing  within  the 
United  Kingdom  "  within  the   meaning  of  that 
clause.   lam  far  from  saying  that,  for  the  purpose 
,  of  construing  certain  Acts  ot  Parliament,  such,  for 
example,  as  the  Acts  regulating  the  service  of 
process  at  home  and  abroad,  u  corpuratiou  may 
not  be  deemed  to  be  "  i-esident "  in  a  particular 
place,  and  in  a  particular  country.     If  an  Act  or 
charter  of  incorporation  be  granted  by  the  State 
in  this  country  to  a  body  of  persons,  who  are 
thereby  incorporated  as  a  railway  company,  it  may 
be  that,  for    certain  purposes,  that  corporation 
may  be  said  to  be  resident  at  its  chief  place  or 
seat  of  business,  as,  for  instance,  the  Great  Western 
Railway   Company   are  resident  at  Paddington; 
and  it  is  possible  that  a  banking  corporation  also 
may  be  said  to  be  resident  at  whatever  place  is 
their  chief  seat  of  business.     But,  if  that  be  so,  I 
am  clearly  of  opinion,  upon  the  case  now  before  the 
court,  that  the  Imperial  Ottoman  Bank  cannot  be 
said  to  be  "resident"  in  this  country;  that,  with 
respect  to  the  business  of   the  bank,   which  is 
carried  on  in  London,   it  is  a  mere  branch   or 
agency,  and    is    not    the    bank   itself,  and  that 
Loudon  is  not  the  chief  seat  at  which  the  principal 
business  of  the  bank  is  carried  on.     This  point,  I 
think,  is  conclusively  settled  by  the  language  of 
what  we  may  call  the  charter  of  incorporation,, 
but  which  is    called  "  The  Conv(  ntiion  relating 
to    the  Concession."    We  find  also  the  matter 
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thus  spoken    of  in    the  statutes    of    the  bank, 
under   the   title,    "Doration    and    Seat   of  the 
Society.*'    Article  3  says,  '*The  duration  of  the 
society  is  thirty  years,"  and  Article  4  is,  "  The 
society    has    its    seat    at    Constantinople.*'      If 
therefore    this    corporation   can    be  said  to   be 
"resident"  or  "residing"  anywhere,  it  must  be 
at   Constantinople,   where  alone  it  has  its  seat, 
under  the  express  terms  of  its  charter.     Article  4 
further  says  "  it  can  establish  as  many  branches 
and  agencies  as  it  may  think  fiit,"  and  under  this 
very  provision  it  has  established  an  **  agency  "  in 
London,  as  it  has  also  done  in  Paris.    Call  it  by 
what  name  we  will,  it  is  not  the  corporation,  not 
the  bank  itself,   not,   in    the  language  of  this 
charter  or  concession,  the  place  in  miich  "  the 
societv  han  its  seat.'^    It  is  only  an  ageno;^  or  a 
brancn,  and  not  the  establishment  or  bank  itself, 
the   seat   of  which   is  at   Constantinople.     But, 
beyond  the  language  of  the  concession,  which  is 
plain  and  clear  enough,  it  may  be  observed  that  the 
establishment  in  London  is  throughout  the  case 
alluded  to  and  described,  not  as  the  bank,  or  the  chief 
seat  of  the  corporation,  but,  as  an  "  agency,"  more 
especially  is  this  so  in  paragraph  83  of  the  case, 
where  the  "Eetum'*  made  by  the  defendants  is 
itated.   It  is  there  said  "  The  London  agency  act  in 
the  character  of  agents  for  the  Imperial  Ottoman 
Bank,  which  resides  at  Constantinople,  in  the  Empire 
of  Turkey."     It  then  goes  on  as  follows  :  "  The 
London  agency  of  the  bank  decline  to  make  any 
return  of  the  profits  accruing  to  the  bank  from 
business  carried  on  by  the  bank  elsewhere  than  in 
the  United   Kinj^om,   being   advised  that  such 
profits  are  not  liable  to  income  tax ;  "  and  then 
follow  these   words,    on   which    I    do  not  very 
much  rely,  "The  statements  in  the  said  return 
are  true  in  fact."    That  may  apply  only  to  the 
figures,  but,  whether  it  does  or  not,  the  estab- 
lishment  in   London    is   described,  and,  having 
reference  to  the  charter  of  incorporation,  most 
accurately  described,  as  "  The  London  Agency," 
and  as  that  alone.    I  think,  therefore,  chat,  under 
the  words  of   the  first  clause  in   Schedule  D., 
"any  person  residing  within  the  United  King- 
dom," this    corporation    cannot   be   held   to    be 
"a   person    so  residing**      It    is    important    to 
observe    the    distinction    between    the   liability 
to    income    tax    of    "a    person,"    and    that    of 
a  "  Oorj>oration**      Supposing  that  the  present 
were  the  case  of  a  private  individual,  A.  "residing 
within  the  United  Kingdom,"  and  carrying  on  a 
business,  say  as  a  banker,  in  partnership  with  B., 
both  in  London,  and  also  abroad,  say  at  Paris  or 
Constantinople,  and  that  B.  resided  abroad,  then 
in  such  a  case  A.  would  be  liable,  as  a  resident 
within  the  United  Kingdom,  to  pay  income  tax  on 
the  profits  accruing  from  the  entire  business  so 
carried  on  both  in  England  and  abroad,  bat  not 
upon  the  whole  amount  of    the  profits  of    the 
partnership,  but  only  on  his,  A.'s  share  or  portion 
of  such  profits,  whatever  that  might  be.    And  in 
the  case  of  an  individual  banker  living  in  London 
and    carrying    on    a    bank    there,    and    having 
another  bank  in  Paris,  and  a  third  in  Constanti- 
nople, he  being  the  whole  and  sole  proprietor  of  all 
these  three  establishments,  he  would  be  liable  to 
assessment  in  respect  of  the  aggregate  amount  of 
the  profits  of  the  three  establishments.     So  a 
corporation,  such  as  this  Imperial  Ottoman  Bank, 
if  it  is  to  be  taken  as  "  a  person  residing  within 
the  United  Kingdom,"  ana  if  it  derived  profits 


from  the  business  carried  on  at  all  its  establish- 
ments, both  in  England  and  elsewhere  abroad, 
would  be  chargeable  with  the  payment  of  income 
tax  upon  the  whole  of  such  profits.    It  may  be 
important,  therefore,   to    ascertain  whether  the 
liability  to  the  tax  in  the  present  case  is  imposed 
on  a  "  person  "  or  on  a  "  corporation."     Without, 
however,  saying  whether  the  language  of  the  claose 
is  applicable  or  not  to  this  corporation,  or  whether 
the  bank  is  or  not  a  "  person  residing  *'  at  all,  so 
as  to  bring  it  within  the  first  clause  of  schedule 
D.,  I  am  clearly  of  opinion,  upon  the  statements 
in  the  case,  and  looking  at  the  purview  and  terms 
of  the  Act  of  Parliament,  that,  if  this  corporation 
can  be  said  to  "  reside  "  anywhere  at  all,  it  must 
be  at    Constantinople,  where,   expressly  by  the 
terms  of  the  charter  of  incorporation,  the  society 
is  declared  to  have  its  seat.    I  think,  therefore, 
that  this  is  not  a  case  which  comes  within  the 
first  of  these  two  clauses  of  schedule  D.    It  is 
only  necessary  to  refer  to  the  second  clause  to  say 
that  that  may  well  be  held  to  provide  for  the  case 
that  where  a  business  is  carried  on  in  this  coontiy 
the  profits  of  such  business  are  liable  to  be  taxed 
wherever  the  person  acquiring  them  may  happen 
to  reside.    Here,  therefore,  this  branch  establish- 
ment existing  within  the  United  Kingdom,  and  a 
profit  to  the  amount  of  40,0002.  a  year  being  realised 
thereby,  the  corporation,  as  represented  by  the  de- 
fendants, are  no  doubt  liable  to  assessment  to  the 
amount  of  that  sam  and  no  more.    It  seems  to  me 
to  be  perfectly  clear  that  the  corporation  having 
no  residence  or  seat  in  England,  or  elsewhere  than 
in  Turkey,  are  not  liable  to  be  assessed  in  respect 
of    the  aggregate  amount  of  profits   earned  or 
acquired  at  all  the  three  establishments  consti- 
tnting  their  entire  undertaking,  and  therefore  the 
defendants  are  entitled  to  the  judgment  of  the 
oonrt. 

Cleasbt,  B. — I  am  of  the  same  opinion.  The 
question  arises  upon  the  first  clause  of  schedule  D. 
The  word  "  person  "  occurs  both  in  the  first  and 
second  clauses ;  but  we  must  recognise  the  existence 
of  a  "  corporation  "  as  coming  within  the  meaning 
of  the  word  "  person  "  in  both  clauses,  because  we 
find  that  by  the  5  &  6  Vict.  c.  35,  s.  40,  a  person  is 
appointed  to  make  the  return  in  respect  of  a 
corporation,  which  has  been  done  in  the  present 
case;  and  by  the  interpretation  clause,  the 
word  "person"  includes  "corporation."  I  will 
merely  say,  before  going  further,  that  it  has 
not  been  contended  in  this  case,  and  it  cannot 
be  said,  that  the  whole  business  of  the  corpo- 
ration is  carried  on  in  London,  although  some  of 
the  paragraphs  of  the  case,  showing  that  the 
annual  general  meetings  of  all  the  snareholders 
have  alwavs  been  held  there,  seem  to  point  in  that 
direction,  but  it  has  not  been  contended  here  to- 
day that  that  is  so.  "  Person  "  means  "  corpora- 
tion "  as  before  mentioned.  Now,  if  "residence" 
cannot  be  predicated  of  a  corporation,  and  if  the 
idea  of  it  is  not  applicable  to  a  corporation  in 
this  Act  of  Parliamen.,  then,  of  course,  the  first 
clause  of  schedule  D  does  not  apply,  because, 
although  the  word  "  person "  includes  a  "  cor- 
poration," yet  it  must  be  "  a  person  residing  within 
the  United  Kingdom."  If  then  it  cannot  be  said 
that  this  corporation  "  resides  "  anywhere,  there 
is  an  end  of  that  part  of  the  case.'  Bat  the  arga- 
ment  is  hardly,  and  indeed  it  is  not,  put  upon  that 
ground,  and  we  have  to  consider  whether  it  has 
been  made  out  here,  not  only  that  the  word  "  per- 
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son  "  is  fulfilled  by  this  corporation,  bat  whether 
the  condition  of  *'  residing  within  the  United  Eong- 
dom "  is  also  fulfilled  by  them.  Now,  no  doabt, 
when,  we  are  dealing  with  a  corporation,  which  is 
a  different  thing  from  the  persons  composing  it, 
the  question  of  residence  presents  a  difficult 
matter  to  deal  with.  Without  attempting  to  de- 
fine the  word  "  residence,"  there  are  in  this  Act  of 
F^hament  certain  clauses  whieh  limit  the  mean- 
ing of  that  word,  and  afford  some  guide  in  con- 
sidering whether  a  person  does  or  does  not  come 
vithin  the  words  ''residing  within  the  United 
Kingdom."  The  learned  counsel  for  the  defeu" 
dants  has  cited  the  case  of  the  Attomey-Qeneral  v. 
8uOm  (vhi  9up.),  as  I  understood  him,  as  if  it  de- 
cided that  a  person  who  carried  on  a  business  as 
a  partner  in  England,  was  not,  and  could  not  be 
ixmsldered  as,  "  resident  "  here.  But,  in  point  of 
£act,  that  case  does  not  decide  anything  of  tne  kind, 
because  what  was  held  there,  was  that  there 
was  no  business  at  all  carried  on  in  England,  not 
that  it  was  partly  carried  on  in  England  and 
partly  elsewnere,  but  that  none  at  all  was 
carried  on  in  this  country  which  was  liable  to 
income  tax.  That  decision,  therefore,  really 
has  no  bearing  at  all  upon  the  present 
case,  because,  undoubtedly,  here  business  is 
carried  on  in  England.  What  then  have  the 
learned  counsel  for  the  Crown  referred  to  as 
showing  that  this  corporation  can  be  regarded  as 
"residing  in  England?"  They  have  referred  to 
the  various  paragraphs  of  the  case  which  show 
that  certain  acts  were  done  in  this  country.  For 
mvself,  I  can  only  say,  following  the  course 
taken  by  my  Lord,  that  it  appears  to  me  to  be  suffi- 
cient to  say  that,  when  we  look  at  the  constitution 
of  the  bank,  it  is  clear  that  it  did  not  carry  on  busi- 
ness in  England  in  such  a  sense  that  we  should  be 
justified  in  saying  that  it  "  resided  "  in  England. 
The  Ottoman  Bank  of  London  had  undoubtedly 
carried  on  its  business,  and  had  also  "  resided,"  in 
England ;  but  that  bank  transferred  its  business 
to  the  Imperial  Ottoman  Bank,  which  was  an 
entirely  different  institution ;  and  when  we  look 
to  see  what  its  constitution  is,  we  find,  first  of  all, 
that  it  IS  established  as  the  State  bank  of  the  Otto- 
man Empire ;  that  its  seat  is  fixed  at  Constanti- 
nople ;  that  the  State  concession  moreover  grants 
to  the  bank,  in  addition  to  the  right  of  carrying 
on  the  ordinary  business  of  bankers,  the  exclusive 
privilege  of  issuing  in  Turkey  notes  payable  to 
bearer  on  demand,  payable  at  Constantinople  or  at 
the  branches ;  that  these  notes  must  be  in  the 
Turkish  language  and  must  bear  the  seal  of  the 
High  Commissioner  "of  the  Government."  Then 
the  bank  is  charged  with  "  the  receipts  of  all  the 
revenues  of  the  empire  coming  to  the  Imperial 
Treasury  at  Constantinople,  and  the  payment  of 
all  drafts  issued  by  the  Minister  of  Finance,"  and 
so  on,  and  as  a  bcmk  they  are  to  be  paid  in  a  par- 
ticular way  in  respect  of  all  these  things.  iHow 
it  would,  I  think,  be  most  unreasonable  to  hold 
that  this  Imperial  Ottoman  Bank,  which  issues 
notes  which  must  be  in  the  Turkish  language, 
establishing  the  currency  of  Turkey,  and  whose 
business  it  is  to  receive  all  the  revenues  of  the 
Turkish  Empire  in  the  imperial  treasury  at  Con- 
stantinople, and  to  pay  all  the  drafts  issued  by  the 
Turkish  Minister  of  Finance  for  carrying  on  the 
Goremment  there,  is  a  bank  or  corporation  either 
carrying  on  its  business  or  residing  in  London. 
This  is  really  soffident  for  my  judgment  in  this 


matter,  which  is  that  the  Crown  has  failed  to  make 
out  that  this  bank  is  resident  in  En^^land,  or  is 
even  carrying  on  its  business  in  this  country, 
although  some  business  is  carried  on  at  a  branch 
here.  Our  judgment,  therefore,  ought  to  be  for 
the  defendants. 

Ahphlbtt,  B. — I  am  of  the  same  opinion.  In 
reality  the  question  entirely  depends  upon  whether 
or  not,  under  the  circumstances  of  this  case,  the 
Imperial  Ottoman  Bank  is  a  "  person  residing 
within  the  United  Kingdom  "  within  the  meaning 
of  this  Act  of  Parliament.  Now  the  way  in  which 
the  Attorney-General  first  proposed  to  argue  the 
case  was  this :  he  began  by  saying  (though  he  after- 
wards, I  think,  very  fairly  recoiled  from  the  pro- 
position) that  an  individual  carrying  on  business 
in  London  or  elsewhere  might  reasonably  be  said 
to  reside  where  he  was  carrying  on  his  business ; 
so  that,  if  he  happened  to  have  two  or  three  busi- 
nesses established  in  two  or  three  different  coun- 
tries, he  might  be  said  to  reside  in  every  and  each 
of  those  countries.  I  then  asked  him  whether  he 
meant  to  carry  his  argument  so  far  as  to  say  that 
if  a  banker,  M.  Lafitte,  for  instance,  lived,  in  the 
ordinary  sense  of  the  term,  onl^  in  Paris,  but  had 
a  business  established  and  earned  on  in  London  in 
his  own  name,  by  his  clerks  or  agents,  he  could  be 
regarded  as  a  person  "residing"  in  London  as  well 
as  in  Paris,  so  as  to  be  chargeable  to  income  tax 
upon  the  whole  of  the  profits  which  he  made,  not 
only  in  London  but  also  in  Paris.  The  learned 
Attorney  General  said  that  he  did  not  wish  to  carry 
his  argument  so  high  as  that.  It  would,  indeed, 
be  attended  with  such  monstrous  consequences 
that  I  do  not  wonder  that  he  did  not  insist  upon 
it.  Now,  if  that  is  so,  I  want  to  know  why,  ii  an 
individual  cannot  be  said  to  **  reside  "  where  he 
carries  on  his  business,  a  foreign  corporation, 
not  a  corporation  according  to  the  law  of  this 
country  at  all,  should  be  said  to  "  reside  within 
the  United  Kingdom "  for  no  other  reason 
than  that  it  carries  on  business  here,  if 
the  carrying  on  of  business  alone,  in  the  case  of  an 
individual,  would  not  suffice  to  make  him  a 
resident  within  the  United  Kingdom.  It  appears 
to  me  that  the  same  rule  must  apply  in  both  cases, 
and  that  the  mere  circumstance  of  a  corporation 
carrying  on  business  in  London  does  not  make 
that  corporation  resident  in  London.  But  then 
we  must  try  to  find  out,  and  to  put  some  reason- 
able meaninff  upon  the  language  of  the  statute,  and 
ascertain  what  is  meant  by  a  corporation  "re- 
siding "  anywhere.  The  reasonable  meaning 
of  it  is  that  a  corporation  may  be  said 
to  "reside"  where  it  has  its  seat.  Now, 
here,  looking  not  only  at  the  language  of  the 
convention  which  established  the  bank  in  Turkey, 
but  also  to  the  duties  which  the  bank  has  to  dis- 
charge, one  would'hesitate  to  say  that  this  bank — 
which  exists  as  a  corporation  only  in  Turkey,  and 
is  not  a  corporation  anywhere  else,  and  which  has 
its  seat  at  Constantinople,  where  it  is  the  imperial 
bank — "  resides  "  in  the  United  Kingdom.  We 
should,  I  think,  be  putting  a  very  great  strain  indeed 
upon  language  if,  where  a  corporation  is  not  only 
in  language,  but  actually  according  to  the  fact, 
carrying  on  only  a  branch  business  in  London, 
the  main  part  and  the  most  important  part  of  its 
business  being  carried  on  in  Constantinople,  we 
were  to  hold  that  that  Turkish  corporation  was 
residing  as  a  corporation  within  the  United  King- 
dom merely  because  it  had  a  branch  bank  here.  If 
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it  "  resides  "  anywhere  it  is  at  Constantinople, 
For  these  reasons,  I  think,  the  question  which  is 
asked  of  us,  whether  or  not  the  corporation  are 
chargeable  nnder  the  first  part  of  Schedule  D. 
'  must  be  answered  in  the  negative. 

Judgment  for  the  defenda/nta. 

Attorney  for  the  Crown,  The  Solicitor  of  Inland 
Revenue. 

Attorneys  for  fcbe  defendants,  Bircham,  Dal- 
rymyle.  Brake  and  Co, 


COUBT  OF  QUEEN'S  BENCH. 

Beported  by  J.  Sho&tt  and  M.  W.  MoKbllar,  Eaqrt., 

BajTisters-at-  La  w . 

Wednesday^  Nov,  11,  1874. 

KiTTOW     AND      OTHKBS    (apps.) ;     ThE     ASSESSMENT 

Committee  of  Liskeabd  Union  (resps). 

Bating — 8v/rface  amd  buildings  connected  with  non- 
rateable  mine — Licence  to  work  mine — Coat-book 
compaivy — Actual  occwpatum, 
AppeUa/nts  were  grantees  of  "  liberty,  licence^  power, 
and  authority,  to  dig,  work,  mine,  and  search  for 
metals  and  minerals  in  and^  throughout  certain 
lands  "  for  a  term  of  twent/y^one  years,  and  also 
sha/reholders  in  a  cost-booh  company  got  up  for 
the  purpose  of  camfing  out  the  mining  operations 
under  the  ahove-m>entioned  licence^  the  indenture 
granting  which  res^ved  to  the  grantors  leave  to 
enter  on  the  surface  at  any  tims,  and  contained 
provisions  for  the  protection  of  cattle  belonging  to 
tenants  of  the  grantors  which  might  be  on  the 
sv/rf ace  from  tims  to  tims.     Under  powers  given 
by  the  deed  the  company  erected  slieds  and  other 
buildings  on  the  surface  la'ihd,  and  made  tram 
and  other  roads,  for  the  purpose  of  caurrying  on 
tlie  mining  operations. 
Held,  that  the  shareholders  of  the  company  were 
rateable  in  respect  both  of  the  surface  land  and  of 
the  sheds  and  other  buildings  erected  on  it  for  the 
purpose  of  candying  on  the  mining  operations, 
AclucX  occupation,  irrespectively  of  title,  is  the  only 

circumstance  which  determines  rateability. 
This  was  an  appeal  against  a  rate  made  for  the 
relief  of  the  poor  in  the  parish  of  St.  Cleer,  Corn- 
wall, on  the  appellants,  as  occupiers  of  surface  land  of 
South  Caradon  Mine,  with  the  houses,  buildings, 
machinery,  tramways,  and  plant.  The  gross  esti- 
mated rental  was  14321. ,  and  rateable  value 
1157L  and  extent  of  ground  8  acres.  The  rate 
was  made  in  conformity  with  the  valuation  list, 
and  was  duly  objected  to  before  the  assessment 
committee,  who  declined  to  interfere,  ana  before 
appeal  ix)  the  quarter  sessions,  by  consent  of  the 
parties  and  by  a  master's  order,  a  case  was  stated 
under  12  &  13  Vict.  c.  45,  s.  11. 

1.  By  an  indenture,  dated  the  6th  May  1862, 
the  Reverend  Greorge  Poole  Norris,  and  Mary 
Anne  his  wife,  the  owners  in  fee  of  the  lands  in 

Suestion,  granted  unto  EichardKittow  and  Thomas 
[ittow,  two  of  the  above-named  appellants,  and  to 
one  Peter  Clymo,  since  deceased,  their  respective 
executors,  administrators,  and  assigns,  liberty, 
license,  power,  and  authority  to  dig,  work,  mine, 
and  search  for  metals  and  minerals  in  and  through- 
out certain  lands,  pad  of  Caradon. 

A  copy  of  the  said  deed  is  annexed  to  and  forms 
part  of  this  case. 

2.  The  operations  nnder  the  above  sett  or  licence 
have  been  and  still  are  carried  on  by  a  company 


constituted  in  accordance  with  one  of  the  covenants 
in  the  sett,  on  what  is  known  within  the  Stanna- 
ries of  Devon  and  Cornwall  as  *'  The  Cost  Book 
System,"  and  snch  a  company  is  oalled  a  "  Cost 
Book  Company."  A  cost  book  oompany  is  usually 
formed    in    the    following  manner:    a  grant  or 
licenoe  having  been  obtained    to    one  or  more 
persons  from  the  owner,  either  by  wa^  of  sett  or 
licence,  to  search  for  minerals,  or  the  right  to  mine 
and  get  them  (which  grant  or  licenoe  is  considered 
to  be  held  in  trust  for  the  oompany  when  formed), 
a  meeting  is  held  of  the   persons  intending  to 
become  snareholders  in  the  proposed  adventure, 
the    number    of  shares  into  which  it  is  to  be 
divided  is  determined,  and  with  the  names  and 
addresses  ot  the  shareholders,  and  the  number  of 
shares  allotted  to  or  taken  by  them  respectively, 
is  entered  in  a  book  called  "  The  Cost  Book "  of 
the  mine.    It  is  also  usual  to  appoint  an  officer 
called  the  purser,  by  whom  the  accounts  of  the 
adventure  are  kept  and  entered  in  the  coEt  book,  by 
whom  also  meetings  of  the  adventurers  are  con- 
vened, and  who  acts  generally  for  the  adventurers 
in  the  intervals  between  the  general  meetings.  In 
certain  defined  equity  proceedings  in  the  Stan- 
naries Court  the  purser  can  sue  and  be  sued  on 
behalf  of  the  adventurers,  and  by  the  Stannaries 
Act  1869,  can  sue  in  other  courts  for  calls  made 
on  the  shares,  but  in  other  respects  there  is  not 
any  officer  or  agent  of  a  cost  book  company  who  is 
authorised  by  virtue  of  his  office  to  represent  the 
company,  or  to  sue  and  be  sued,  or  accept  service 
of  process  on  behalf  of  the  company,  which,  not 
being  registered  or  incorporated  under  any  of  the 
statutes  relating  to  joint  stock  companies,  is  a 
species  of  common  law  partnership. 

A  cost  book  company  has  no  fixed  amount  of 
capital,  nor  are  its  shares  of  any  fixed  amount,  but 
calls  are  made  upon  the  shareholders  from  time  to 
time  as  monoy  is  required  for  the  purposes  of  the 
undertaking,  and  profits  when  made  are  divided 
amongst  the  shareholders  in  proportion  to  the 
shares  held  by  them  respectively.     In  the  cost 
book  are  entei^  also  the  appointments  of  parser 
or  manager  or  agents  for  the  mine,  and  the  resolu- 
tion from  time  to  time  passed  at  the  meetings  of 
the  shareholders,  and  the  accounts  so  passed  and 
allowed  thereat.    In  some  cost  book  companies, 
instead  of  a  purser,  a  managing  committee  is 
appointed    from  amongst    the    shareholders,  by 
whom,  with  the  secretary,  the  duties  which  wonld 
ordinarily  devolve  upon  the  purser  are  performed. 
In  the  case  of  the  South  Caradon  Mine  there  is  a 
purser,  but  not  a  committee  of  management  or 
secretary.    The  shares  in  a  cost  book  oompany  are 
transferable   at    pleasure    without    any   delecivs 
personoB,  and  each  shareholder  has  the  right  at  his 
pleasure  to  sell  his  shares,  and  insist  upon  his 
vendee  (subject  to  sections  14,  15,  and  35  of  the 
Stannaries  Act,  1869)  being  accepted  as  a  member 
of  the  partnership  in  his  place  or  stead.    Upon  a 
sale  or  transfer  of  shares  notice  is  given  by  the 
transferor  to  the  purser  or  other  proper  officer  of 
the  company  of  the  transfer  of  the  shares,  and  by 
the  transferee  of  his  acceptance  of  them,  and  on 
such  traTisfer  bein^  entered  or  noted  in  the  cost 
book,  the  transfer  is  complete,  and  the  transferee 
is  substituted  for  the  transferor  as  the  holder  of 
the  shares.    No  deed  of  transfer  or  other  written 
document  is  required.    A  shareholder  can  also 
put  an  end  to  his  partnership  by  relinquishment 
of  his  shares  by  notice  in  writing  delivered  to  the 
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purser,  or  if  no  purser  to  the  secretary  for  the 
lime  being,  or  if  no  secretary  to  the  principal 
agent  for  the  time  being  of  the  company.  Greneral 
meetings  of  the  company  are  held  at  fixed  intervals, 
nsnally  every  two  or  three  months.  At  such 
meetings  calls  are  made,  or  profits  divided,  as  the 
case  may  be.  Agents  of  the  mine  are  appointed 
or  removed,  and  the  general  business  and  opera- 
tions of  the  companv  discussed  and  considered, 
and  any  necessary  orders  and  directions  given  with 
reference  thereto.  The  grantees  of  the  sett  under 
which  the  mine  is  worked  and  carried  on,  although 
immediately  liable  to  the  grantors  under  the 
covenantH  and  provisions  of  the  deeds,  are  con- 
sidered to  be  only  trustees  for  the  cost  book 
company,  whether  there  has  been  a  declaration  of 
trust  in  writing  or  not,  and  entitled  as  between 
themselves  and  the  company  to  be  indemnified  and 
held  harmless  in  respect  thereof,  and  practicall}* 
such  grantees,  qvd  grantees,  cannot  interfere  in 
the  operations  which  are  conducted  under  the 
authority  and  by  the  directions  of  the  cost  book 
company  only. 

3.  The  shareholders  of  the  South  Caradon  Mine 
constituting  such  cost  book  company  have  in  ac- 
cordance with  the  powers  and  provisions  of  the 
said  deed,  and  for  the  purposes  of  the  operations 
of  the  company,  built  and  erected  certain  houses 
and  buildings,  sheds  and  steam  engines,  and  fixed 
machinery,  and  made  certain  tram  and  other 
roads,  and  have,  within  the  limits  so  granted,  all 
necessary  fixed  plant,  appliances,  and  apparatus 
requisite  for  pumping  water,  drawing,  crashing, 
stamping,  washing,  dressing,  lifting,  and  conveying 
ores,  and  for  the  general  working  of  the  mine  and 
carrying  on  of  such  operations.  All  the  houses, 
baildings,  sheds,  steam  engines,  machinery,  and 
other  matters  described  in  this  paragraph  are  on 
the  surface  land,  and,  together  with  such  land, 
form  the  subject  of  the  rate  in  question. 

The  deed  granting  the  licence  reserved  to  the 
grantors  leave  to  enter  on  the  service  at  any  time  ; 
and  also  contained  provisions  for  the  protection  of 
cattle  belonging  to  tenants  of  the  grantors  which 
might  be  on  the  surface  from  time  to  time. 

4.  The  said  appellants,  Richard  Kittow  and 
Thomas  Kittow,  are  the  surviving  grantees  under 
the  said  deed,  and  are  also  shareholders  in  the 
said  cost  book  company.  The  said  appellants, 
Christopher  Childs,  John  Hodge  Lawrence,  and 
John  Saby,  are  three  of  the  shareholders  in  the 
said  company,  and  the  said  Thomas  Kittow  is  the 
purser  of  the  said  mine. 

The  Questions  for  the  opinion  of  the  court  are — 

1.  Wnether  under  the  circumstances  above 
stated  the  appellants,  or  any,  and  wlych  of  them, 
are  rateable  in  respect  of  surface  land  of  South 
Caradon  Mine,  with  the  houses,  buildings, 
machinery,  tramways,  and  plant,  or  either  of  them  P 

2.  Whether  the  said  appellants,  or  any  and 
which  of  them,  are  occupiers  of  the  said  property, 
and  liable  to  be  rated  in  respect  of  the  same  P 

8.  If  none  of  them  are  the  occupiei*s,  then  the 
court  to  say  who  are  the  occupiers. 

It  is  agreed  that  a  decision  in  conformity  with 
the  decision  of  this   court   shall    be   entered  on 
motion  at  the  sessions  to  be  holden  next  or  next 
but  one  after  such  decision  shall  have  been  given,  * 
and  for  such  costs  as  the  court  shall  adjudge. 

Lopes f  Q.O.  (with  him  Finder)  for  the  appel- 
lants.— The  property  in  the  present  case  is  like 
that  in  Etx  v.  BiUton  (5  B.  k  C.  851),  where  the 
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owner  and  occupier  of  an  ironstone  mine  erected 
an  engine  for  the  purpose  of  drawing  the  water 
from  the  mine,  and  used  it  for  no  other  purpose, 
and  it  was  held  that  he  was  not  rateable  to  the 
poor  in  respect  of  the  engine.  "  The  occupier  of 
the  mine  as  such,"  said  Bailey,  J.,  "  is  not  rate- 
able under  the  provisions  of  the  43  Eliz.  c.  2.  In 
many  such  mines  there  are  railroads  underground 
which  greatly  enhance  the  value  of  the  mine,  and 
therefore  of  the  land ;  but  they  cannot  be  rated, 
and  in  principle  they  are  on  the  same  footing  as 
this  engine.  This  is  a  mode  of  drawing  the  water 
from  the  mine;  the  railroad  is  to  facilitate  the 
conveyance  of  the  ore  to  the  foot  of  the  shaft. 
Each  is  of  use  in  carrying  on  the  mining  opera- 
tions, but  of  no  other  use.  Suppose  a  conveyance 
or  lease  of  this  mine  with  the  machinery  had 
been  made,  it  is  clear  that  the  engine  would  have 
passed  to  the  grantee  or  lessee ;  it  must,  there- 
fore, be  considered  as  part  and  parcel  of  the  mine, 
and  is,  as  well  as  the  mine  itself,  exempt  from  poor 
rates."  (See  also  Morgan  v.  Grawshay,  L.  Rep. 
6,  Eng.  &  Ir.  App.  304.)  No  interest  in  the  soil 
itself  was  given  to  the  present  appellants  by  the 
deed  granting  a"  licence  to  dig  for  metals,  &c. ; 
their  interest  is  similar  to  that  of  gaJees,  who,  in 
the  case  last  cited,  were  held  not  rateable  in 
respect  of  the  mines  occupied  by  them.  **  There 
has  been,"  said  Lord  Chelmsford, "  a  common  con- 
sent of  all  the  judges  to  whom  the  question  has 
been  submittea,  as  to  the  non-rateability  of  the 
defendant  in  error.  The  Court  of  Queen's  Bench, 
upon  the  special  case  stated  by  consent,  gave 
judgment  pi'o  forma  for  the  defendant  in  error 
without  argument.  The  Court  of  Exchequer 
Chamber  consisted  of  six  judges  who,  after  a  short 
argument  for  the  now  plaintiff  in  error,  and  with- 
out calling  upon  the  other  side,  briefly  stated  that 
they  *  thought  it  wise  (in  the  language  of  Chief 
Justice  Tindall,  in  Oresse  v.  8awU,  2  Q.B.  886) 
to  abide  by  the  construction  which  numerous 
decisions  have  eiven  to  the  words  of  the  statute, 
and  which  has  oeen  for  a  long  time  acted  upon,' 
'  and  they  therefore  held  the  occupier  of  an  iron 
mine  not  to  be  rateable,  coal  mines  alone  being 
mentioned  in  the  statute.'  .  .  After  these  uniform 
decisions,  after  more  than  two  centuries  and  a 
half  of  practical  acquiescence  in  the  construction 
of  the  statute  of  Elizabeth,  there  not  being  a  single 
instance  of  any  other  mines  than  coal  mines  having 
been  rated  to  the  relief  of  the  poor  during  this 
long  period,  unless  it  clearly  appeared  that  the 
decisions  had  commenced  and  had  been  continued 
in  error,  your  Lordships  would  be  very  reluctant 
to  disturb  what  has  invariably  been  regarded  as 
the  settled  law  upon  the  subject."   [Lusu,  J. — The 

Question  was  not  brought  before  the  House  of 
lOrds,  in  that  case,  whether  there  was  not  a  rate- 
ability  in  respect  of  the  soil.  Blackburn,  J. — 
The  question  there  was  quite  different,  being 
**  whether  the  respondent  being,  in  the  manner 
stated  in  the  special  case,  a  galee  of  certain  mines 
of  iron  ore  in  the  township  of  East  Dean,  is  or  is 
not  liable  to  be  rated  to  the  relief  of  the  poor." 
Lush,  J. — Further,  the  grant  of  a  gale  gave 
merely  "a  licence  to  work  the  mine  vein, 
or  pit  therein  comprised;"  it  gave  no  in- 
terest whatever  in  the  surface.]  It  is  sub- 
mitted that  the  grant  in  the  present  case  did 
not  amount  to  more  than  a  licence  to  dig,  and 
gave  no  interest  in  the  land  itself.  In  Voe  v. 
Wood  (2  B.  &  Aid.   724)  the  owner  of  the  fee 
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flrranted  to  A.,  his  partners,  fellow  adventurers, 
£c.,  free  liberty  to  dig  for  tin  and  all  other  metals 
throughout  certain  lands  described  in  the  deed ; 
and  to  raise,  make  merchantable  and  dispose  of  the 
same  to  their  own  use ;  aud  to  make  adits,  &c., 
necessary  for  the  exercise  of  that  liberty,  together 
with  the  use  of  uU  waters  and  water  courses,  except- 
ing to  the  grantor  liberty  for  driving  any  new  adit 
within  the  lands  thereby  granted,  and  to  convey 
any  water  course  over  the  premises  granted, 
habendum  for  twenty-one  years;  covenant  by 
the  parties  to  pay  one-eighth  share  of  ore  to  the 
grantor,  and  all  rates,  taxes,  &c.,  and  to  work 
effectually  the  mines  during  the  term  :  and  then, 
on  failure  of  the  performance  of  any  of  the  coven- 
ants, a  right  of  re-entry  was  reserved  to  the 
grantor.  Notwithstanding  the  the  words  italicized, 
this  court  held  that  the  deed  did  not  amount  to 
a  lease,  but  contained  a  mere  licence  to  dig  and 
search  for  minerals,  and  that  the  grantee  could 
not  maintain  an  ejectment  for  mines  lying  within 
the  sett,  but  not  connected  with  the  workings  of 
the  grantee.  "  This  indenture,"  said  Abbott,  0.  J., 
"in Its  granting  part,  does  not  purport  to  demise 
the  land,  or  the  metals,  or  minerals  therein  com- 
prised. The  usual  technical  words  of  demising 
such  matters  are  well  known  and  usually  adopted 
in  a  formal  deed,  where  the  intent  is  to  demise 
the  land,  or  metals,  or  minerals ;  but  the  purport 
of  the  granting  part  of  this  indenture,  is  to  grant 
for  the  term  therein  mentioned,  a  libei-ty,  licence, 
|K)wer,  and  authority  to  dig,  work,  mine,  and 
search  for  metals  and  minerals,  in  and  throughout 
the  lands  therein  described,  and  to  dispose  of  ore, 
&c.,  that  shall  within  that  term  be  there  found,  to 
the  use  of  the  grantee,  &c. ;  and  it  gives  also 
further  power  for  the  more  effectual  exercise  of 
the  main  liberty  granted.  Instead,  therefore,  of 
parting  with,  or  canting,  or  demising  all  the 
several  ores,  &c.,  that  were  then  existing  within 
the  land,  its  words  import  a  grant  of  such  parts 
thereof  only  as  shall,  upon  the  licence  and  powers 
given  to  search  and  eet,  be  found  within  the  pre- 
scribed limits,  which  is  nothing  more  than  the 
grant  of  a  licence  to  search  and  get  (irrevocable, 
indeed,  on  account  of  its  carrying  an  interest) 
with  a  grant  of  such  of  the  ore  only  as  shall 
be  found  and  got,  the  grantor  parting  wilh 
no  estate,  or  interest  in  the  rest.  If  so,  the 
grantee  had  no  estate  or  property  in  the  land 
itself,  or  any  particular  portion  thereof,  or  in  any 
part  of  the  ore,  <&c.,  ungot  therein ;  but  he  had  a 
right  of  property  only,  as  to  such  part  thereof,  as 
upon  the  liberties  granted  to  him,  should  be  dug 
and  got.**  Unless,  the  grantor  in  the  present  case 
has  parted  with  the  exclusive  occupation  to 
the  appellants,  they  are  not  liable  to  be  rated. 
This  was  the  test  applied  in  Allan  v.  The  Liverpool 
ITmon  (30  L.  T.  Re^.  N.S.93;  L.  Rep.  9  Q.B.  180). 
[Blackburn,  J. — The  question  discussed  there 
was  whether  the  appellant  was  in  actual  occupa- 
tion or  not.]  The  necessity  of  exclusive  occupa- 
pation  to  rateability  was  certainly  the  ground  of 
the  decision  of  this  court  in  Rex  y.  The  Trent  and 
Mersey  Navigation  (4  B.  &  Cress.  57),  where  the 
proprietors  of  certain  limestone  Quarries  agreed 
to  deliver  to  a  canal  company  yearly  such  quanti- 
ties of  good  limestone  as  the  canal  company 
should  direct,  at  the  rate  of  7d,  per  ton ;  and  if 
they  should  at  any  time  neglect  to  deliver  the 
quantities  required  it  should  be  lawful  to  the 
company  to  enter  into  or  upon  the  lands  or  lime- 


stone quarries  of  any  of  the  proprietors,  and  to 
take  such  quantities  of  limestone  as  they  should 
think  proper,  paying  2d.  per  ton.  The  proprieton 
of  the  limestone  quarries  having  failed  to  supply 
the  limestone  required,  the  company  entered  and 
continued  for  more  than  twenty  years  to  work  the 

2uarries,  and  to  take  the  limestone  at  2<2,  per  ton. 
t  was  held,  however,  that  the  company  nad  not 
any   exclusive  occupation,  but  a  mere  privilege, 
and  consequently  that  they  were  not  liable  to  be 
rated  |k)  the  poor.    Abbott,  O.J.,  in  delivering 
the  judgment  of  the  court,  said:  "The  right  of 
the  company  was  merely  to  get  there  what  stone 
they  might  think  fit;  there  was  nothing  in  the 
contract  to  prevent  the  owner  from  giving  to 
others,  also  the  privilege  of  getting  stone  in  the 
same  quarry.    The  company,  therefore,  had  not 
any  sole  and  exclnsive  occupation,  but  a  mere 
privilege,  and,  consequently,  were  not  liable  to  be 
rated  to  the  relief  of  the  poor."    In  the  present 
case  leave  is  expressly  reserved  to  the  grantors  to 
enter  on  the  surface  at  any  time.    In  the  next 
place,  assuming  that  the  occupation  is  a  rateable 
one,  are  the  appellants  occupiers  P  It  is  submitted 
that  they  are  not ;  they  are  mere  trustees  for  a 
body  of  persons.   [Blackburn,  J. — And  also  share- 
holders themselves.]    The  shareholders  are  only 
persons  entitled  to  a  share  of  the  profits  of  the 
mine.       In    Watson  v.  Spratley  (10  Ex.  222)  it 
was  held  (per  Martin  and  Piatt,  BB.)  that  shares 
in    a     company,   conducted    on     the    cost-book 
principle,  for  working  a  mine,  were  not  an  inte- 
rest in  land  within  the  4th  section  of  the  Statute 
of  Frauds.    "The  interest  of  the  shareholder," 
said  Martin,  B.  "  in  incorporated  joint-stock  com- 
panies, and  the  law  as  applicable  to  the  sale  of 
shares  in  them,  has  been  tne  subiect  of  legal  de- 
cision, and  is  now  well  established.    These  shares 
have  been  held  not  to  be  an  interest  in  land  within 
the  4th  section  of  the  Statute   of    Frauds,  or 
goods  within  the  17th.  Their  nature  and  character 
have  been  defined  to  be  what  is  above  stated  {BUgh 
v.  Brunt,  2  Y.  &  C.  294;  Duncuft  v.  Albreeht,  12 
Sim.  189),  and  the   judgments  of    the    learned 
judges  yrljfi  decided  these  cases  seem  to  me  con- 
clusive to  show  that  the  true  nature  of  the  interest 
of  a  shai'eholder  in  a  joint-stock  company  incor- 
porated by  an  Act  of  Parliament  (a  part  of  whose 
capital  stock  is  land)  is  such  as  is  above  described, 
and  that  it  is  not  an  interest  in  land  within  the 
meaning  of  the  4th  section  of  the   Statute  of 
Frauds.    It  is  true  that  the  employment  and  use 
of  land  are  essential  to  the  profits  of  the  under- 
taking, but  land  is  merely  a  part  of  the  joint-stock 
capital,  and  the  real  substantial  interest  of  the 
shareholder,  and  that  which  the  share  represents 
is  the  participation  in  and  the  right  to  participate 
in  the  profits  of  a  trading  partnership,  in  the 
joint  Etock  or  capital  of  which  machmery  and 
plant  as  well  as  land,  together  with  money  and 
skill  and  labour,  largely  combine."    And  what  in- 
dividual shareholders  out  of  the  whole  body  could 
be    singled   out   to  be  put   on   the  rate  book? 
[Lush,  J. — ^Any  the  parish  like ;  and  if  the  indi- 
viduals put  on  the  rate  book  do  not  like  it,  they 
can  get  the  rate  amended  by  having  the  names  m 
all  their  partners  added.]    It  is  a  very  strong 
argument  against   the  rateability  of  the  share- 
holders in  cost-book  mining  companies  that  they 
have  never  hitherto  been  rated. 

Sir  Henry  James,  Q.C.  (with  him  Poland)  for 
the  respondents,  wes  not  called  upon. 
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Blackburn,  J. — I  think  there  is  no  doubt  on 
an^  one  of  the  points  which  have  been  argaed. 
Mmes  were  not  rateable  under  the  former  Poor 
Law  Acts,  and  there  was  also  an  idea,  arising  from 
a  dictum  of  Bayley,  J.,  in  Bex  t.  BiUton  {ubi,  sup,), 
that  because  the  mines  themselves  were  not 
rateable,  that  part  of  the  surface  occupied  by 
sheds  and  other  buildings  erected  for  the  purpose 
of  working  the  mines  were  not  rateable  either, 
being  considered  part  of  the  mine.  But  that  was 
a  mistaken  idea;  and  I  understand  that  in  the 
case  of  Guest  v.  Hobst  Bean  {nhi.  sup,),  we  expressed 
our  opinion  that  it  was  a  mistaken  idea,  and  that 
wherever  there  is  an  exclusive  occupation  of  the 
sorface  by  buildings,  dbc,  though  for  the  purposes 
of  the  mine,  it  is  as  much  rateable  as  if  the  occu- 
pation were  for  the  purpose  of  a  canteen,  or  it 
were  a  case  of  water,  or  anything  else  which  is  not 
itself  rateable.  The  difficulty  in  Quest  v.  East 
Bean  was  merely  as  to  the  question  of  quantum,  a 
difficulty  which  does  not  arise  here.  Here  it  is 
found  as  a  fact  that  the  deed — a  point  which  I 
do  not  decide — conveyed  nothing  but  a  licence. 
Nevertheless  the  licensees,  aoting  under  it,  have 
been  permitted  to  build,  and  have  "built  and 
erected  certain  houses  and  buildings,  sheds  and 
steam  engines,  and  fixed  machinery,  and  made 
certain  tram  and  other  roads,  and  have,  within 
the  limits  so  granted,  all  necessary  fixed  plant, 
appliances,  and  apparatus  requisite  for  pumping 
water,  drawing,  crushing,  stamping,  washing, 
dressing,  lifting  and  conveying  ores,  and  for  the 
general  working  of  the  mine,  and  carrying  on  of 
such  operations  " ;  and  as  I  take  it,  the  licensees 
are  in  de  facto  occupation  of  all  these  by  their 
servants,  and  all  of  which  they  are  in  occupation 
are  above  the  surface  of  the  land,  and  not  a  nart 
of  the  land  itself.  They  are,  therefore,  rateable 
in  respect  of  these.  I  understand  the  surface  of 
the  mine  to  be  about  400  acres  in  extent ;  if  there 
is  any  portion  of  that  not  exclusively  occupied  by 
them  or  their  servants,  that  will  be  a  different 
question,  but  for  whatever  portion  they  are  in 
is  facto  occupation  of,  they  must  be  held  rateable 
— the  value  is  to  be  settled  elsewhere.  I  answer  the 
two  first  questions  put  to  us  in  the  affirmative,  and 
that  being  so,  it  is  unnecessary  to  answer  the 
third. 

M£IJ/)R,  J. — I  am  of  the  same  opinion.  The 
question  is  really  one  of  fact.  As  soon  as  it  is 
detennined  as  a  fact  that  the  appellants  are  in 
exclusive  occupation  of  these  sheds  and  other 
buildings,  it  follows  that  they  are  rateable,  what- 
ever may  be  their  title  to  them — a  question  which 
does  not  at  all  concern  the  parish.  The  parish 
has  only  to  see  who  have  the  beneficial  exclusive 
occupation,  either  in  person  or  by  means  of  ser- 
vants, those  persons  being  rateable.  The  parish 
has  nothing  whatever  to  do  with  the  question  of 
title,  but  simply  with  the  fact  of  beneficial  occupa- 
tion, it  being  immaterial  to  the  parish  whether 
the  occupiers  could  maintain  trespass  for  eject- 
ment. I  quite  agree  that  there  may  be  a  species 
of  occupation  which  is  ost>en8ible  merely,  and  not 
real  or  exclusive,  and  that  would  be  a  different 
case  altogether.  But  there  is  nothing  of  that  sort 
here;  there  is  nothing  to  show  that  any  other 
person  is  in  occupation  of  these  buildings,  and  I 
think  that  the  appellants  were  rightly  rated  in 
respect  of  them. 

Lush,  J. — I  am  of  the  same  opinion.   I  am  sorry 
to  find  that  the  case  of  Guest  v.  East  Bean  {vibi. 


suf.)  has  been  misunderstood,  and  I  hear  it  with 
surprise.  The  case  did  not  proceed  at  all  on  the 
question  whether  the  occupier  had  a  right  to 
occupy  or  not.  That  question  is  wholly  immaterial, 
the  only  material  question,  when  dealing  with 
rateability,  is  the  fact  of  actual  occupation.  It  was 
certainly  our  intention  to  decide  the  case  on  that 
ground,  and  to  hold  the  appellant  liable  to  be 
rated  in  respect  of  all  the  surface  land  in  his 
actual  occupation,  though  the  mine  itself  was  not 
rateable.  The  decision  certainly  did  not  proceed 
on  the  narrow  ground  that  the  appeUant  was 
liable  to  be  rated  only  as  to  that  portion  of  the 
surface  to  which  he  was  entitled  under  the  grant. 
It  is  not  a  correct  way  of  expressing  it  to  say  that 
iron  mines  are  "  exempted  from  the  statute  of 
Elizabeth;  they  were  only  omitted  from  the 
statute,  and  were  therefore  held  to  be  exempted 
by  implication.  In  the  present  case  there  is  a 
portion  of  the  surface  undoubtedly  occupied  by 
some|^ody,  for  there  are  tramways,  houses,  sheds, 
and  other  buildings,  which  must  be  occupied  by 
someone.  Therefore  they  are  rateable.  Tne  only 
remaining  question  is,  by  whom  are  they  occupied  P 
Surely  by  those  who  occupy  the  mine,  that  is,  by 
the  shareholders  of  the  company,  standing  in  the 
relation  of  partners  to  each  other,  but  with  this 
peculiarity,  that  they  have  the  right  of  disposing 
of  their  shares  without  any  formality  other  than  a 
notice  given  to  the  purser  or  other  proper  officer 
of  the  company. 

Judgment  for  the  respondents. 

Attorneys  for  the  appellant,  ChUds  and  BaUen 
for  Childs  and  Son,  Liskeard. 

Attorney  for  respondents,  J,  E,  Fox  for  Glub^ 
Liskeard. 

LNotx.— 37  &.  38  Yiot.  o.  54  seot.  3  now  enaots  that 
"ttom  and  after  the  oommencement  of  this  Act,  the  Poor 
Bate  Acts  shall  extend  to  the  following  hereditaments  in 
like  manner  as  if  they  were  mentioned  in  the  recited  Aot 
of  the  48rd  year  of  the  reign  of  Queen  Elizabeth,  that  is 
ti)  Bay  ....  to  mines  of  every  kind  not  mentioned 
in  the  recited  Act:"  Seot.  11  provides  that  "  this  Aot, 
for  the  purpose  of  enabling  any  hereditament  to  be  in- 
cluded in,  or  omitted  from,  or  valued  for  the  purposes  of 
a  valuation  Ust,  or  a  supplemental  or  provisional  valua- 
tion list,  which  will  oome  into  force  after  the  6th  day  of 
April,  1875,  shall  oome  into  operation  on  the  passing 
thereof  ;  but  save  as  aforesaid,  or  as  is  otherwise 
expressly  provided  by  this  Act,  shall  come  into  operation 
on  the  6th  day  of  April,  1875 ;  and  the  expression  "  oom- 
menoement  of  this  Act "  shall  in  this  Aot  be  oonstraed 
accordingly.] 

Thursday,  Nov,  12, 1874. 

The  Flumst£ad  Board  op  Works  v.  The  British 

Land  Company 

Bating — Owners  of  land — Public  roads — Metro' 
polis  Management  Acts  1856  and  1862  (18  ^  19 
Vict.  c.  120,  ss.  105,  250 ;  25  ^  2d  Vict,  c  102, 
s,  77). 

A  land  company,  the  owners  of  certain  lands,  having 
laid  them  out  for  building  purposes,  and  mads 
roads  and  ways  across  them  communicatmg  with 
certain  ancient  highways  outride  the  same  Xands, 
sold  nearly  the  whole  to  different  purchasers,  and 
conveyed  to  them  by  metes,  hounds,  a/nd  admeasure- 
ments set  forth  on  coloured  plans.  Each  lot  had 
a  frontage  upon  one  of  the  roads,  and  in  the  con- 
veyance  was  stated  to  be  situate  on  the  side  of, 
and  adjoining,  such  road,  but  neither  the  measure- 
ment nor  the  colouring  on  the  plan  on  the  con- 
veyance included  any  part  of  the   road.     The 
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roads  became  public  highways  so  far  as  the  com' 
pcmy  covld,  by  any  act  of  theirs,  dedicate  them  to 
the  use  of  the  public,  and  they  were  used  by  the 
public  for  oil  the  'purposes  of  a  way,  but  no  pro- 
ceedvngs  had  been  taken  under  the  Highway  Acts 
to  make  them  repairable  by  the  parish. 
The  land  company  being  assessed  under  sect.  77  of 
25  (J-  26  Vict.  c.  102,  by  the  board  of  works  of  fhe 
district,  who  had  paved  the  new  streets  formed  by 
the  hmises  built  on  the  plots  sold  by  the  company, 
in  respect  of  these  new  streets,  where  bounding  or 
abutting  on  the  sides  or  ends  of  the  streets,  and 
also  in  respect  of  two  ancient  highways  not  main- 
tained and  repaired  by  the  company  bounding 
their  estate. 
Held  {on  a  case  stated,  in  which  the  board  of  works 
were  plaintiffs  and  the  land  company  defendants), 
that  the  land  company  were  properly  assessed  in 
respect  of  these  streets  a^  owners  of  land  abutting 
on  them,  the  streets  being  **  land"  within    the 
meaning  of  sect.  77  of  25  ^  26  Vict.  c.  102,  and 
the  form  of  the  conveyances  from  the  company  to 
purchasers  of  building  plots  showing  that  it  was 
not  intended  to  pass  the  soil  in  the  streets. 
This  was  a  special  case   stated  by  order  of  Nisi 
Prins.    The  action  was  to  recover  from  the  defen- 
dants a  proportionate  amount  of  the  expenses  of 
paving  certain  streets  in  the  Plumstead  district. 

1.  The  plaintiffs  were,  and  are,  the  Board  of 
Works  for  the  Plumstead  distrioti,  appointed  and 
acting  under  the  provisions  of  the  Metropolis 
Local  Management  Acts,  1855  and  1862  (18  &  19 
Vict.  c.  120,  and  25  &  26  Vict,  o.  102.) 

2.  The  defendants  are  a  company  constituted 
and  formed  for  the  purpose  of  purchasing  land  and 
hereditaments  in  Great  Britain  and  Ireland,  and 
of  improving  the  same  by  draining  and  laying 
out,  and  making  thereon  roads  and  other  ways, 
and  parks,  gardens,  pleasure  grounds,  play- 
grounds, and  other  places  for  recreation,  or  pro- 
moting health  or  convenience,  and  of  erecting 
suitable  buildings  thereon,  and  of  selling  or  letting 
the  same,  either  before  or  after  the  erection  of 
buildings,  or  the  execution  of  works  thereon,  and 
for  all  other  purposes  incident  to  those  before- 
mentioned,  and  the  said  company  were  registered 
under  the  Joint  Stock  Companies  Act  1856. 

3.  In  or  about  the  year  1868,  the  defendants 
then  being  the  owners  of  certain  lands  situate  at 
Plumstead  and  within  the  district  of  the  plain- 
tiffs, laid  out  the  same  lands  for  building  pur- 
poses, and  made  roads  and  ways  upon  and  across 
the  same  communicating  with  certain  ancient 
highways  outside  the  same  lands,  and  also  laid  the 
sewers  in  such  roads.  The  defendants'  estate 
having  been  laid  out  in  the  manner  shown  on  the 
estate  plan,  nearly  the  whole  of  it  was  sold  in  lots 
to  different  purchasers,  and  conveved  to  them  by  . 
metes,  bounds,  and  admeasurements  set  forth  on 
coloured  plans.  Each  plot  had  a  frontage  upon 
one  of  the  roads,  and  in  the  conveyance  was 
stated  to  b^  situate  on  the  side  of  and  adjoining 
such  road,  but  neither  the  measiirements  nor  the 
colouring  on  the  plan  on  the  conveyance  included 
any  part  of  the  roads,  nor  is  there  in  the  convey- 
ance any  expression  indicating  any  intention  to 
convey  the  soil  of  the  road ;  but  the  defendants 
nevertheless  contend  that  the  soil  of  the  road  to 
the  centre  thereof  passed  by  the  conveyance  of 
each  lot. 

4.  The  roads  so    laid    out    by  the  defendants 
became  and  were  pubUc  highways,  so  far  as  the 


defendants  could  by  any  act  of  theirs  dedicate  the 
same  to  the  use  of  the  public ;  and  have,  ever 
since  they  were  made,  been  used  by  the  public  for 
all  the  purposes  of  a  wav,  but  no  proceedings  have 
ever  been  taken  under  the  provisions  of  the  High- 
way Acts  to  render  them  repairable  as  public  high- 
ways by  the  parish  of  Plumstead  or  any  other  pub- 
lic body.  In  exercise  of  their  respective  statutory 
powers,  the  plaintiffs  altered  some  of  the  sewers 
made  by  the  defendants  in  the  said  roads,  includ- 
ing the  new  streets  hereinafter  mentioned,  and 
sanctioned  the  construction  of  the  drains  from  the 
houses  and  lands  abutting  on  the  said  roads  and 
streets  into  the  said  sewers.  The  gas  and  water 
companies  laid  their  mains  and  pipes  in  the  said 
roads  and  streets  for  public  and  private  use,  and 
the  plaintiffs  have  set  up  and  used  pubUc  gas 
lamps  in  the  said  roads  and  streets  in  the  same 
manner  as  in  other  streets  within  their  district. 

5.  Certain  portions  of  the  said  roads  when  bailt 
upon,  and  before  the  apportionment  hereinafter 
mentioned  became  and  were  the  several  new 
streets  mentioned  in  the  declaration  and  partioa- 
lars  of  demand  in  this  action,  and  the  plaintiffs, 
finding  it  necessary  that  such  new  streets  should 
be  properly  paved  from  time  to  time,  uudertook 
and  performed  the  necessary  works,  and  also  from 
time  to  time  apportioned  the  costs,  charges,  and 
expenses  among  the  owners  of  the  houses  forming 
the  said  new  streets,  and  the  owners  of  lands  bound- 
ing and  abutting  on  the  said  new  streets,  and  in 
so  doing  assessed  the  defendants  in  respect  of  the 
said  new  streets  and  roads  where  abounding  or 
abutting  on  the  sides  or  ends  of  the  said  streets 
paved,  and  also  charged  the  defendants  in  respect 
of  two  ancient  highways,  not  maintained  and 
repaired  by  the  plaintiffs,  bounding  the  defendants* 
estate,  the  soil  of  which  (at  least,  to  the  centre  of 
the  ways)  is  assumed  to  have  been  conveyed  to  the 
defendants.  One  of  these  old  ways  abuts  upon  the 
east  side  of  Herbert-road,  near  to  the  north  end 
thereof,  and  was  charged  to  the  paving  thereof, 
and  the  other  is  called  Shrewsbury-lane,  and  abuts 
upon  the  south-east  end  of  Eel  in  ton-road,  and  was 
charged  to  the  paving  thereon 

6.  The  roads  charged  as  land  abutting  upon  the 
sides  of  the  streets  paved  are,  in  most  cases,  roads 
intersecting  such  streets;  for  example,  in  the 
apportionment  for  the  paving  of  Herbert-road,  the 
roads  called  Eipon-road,  Paget-road,  and  Whit- 
worth-road,  are  charged  in  respect  of  their 
abuttals  on  both  sides  of  Herbert-road 

7.  The  roads  charged  as  abutting  on  the  ends 
of  the  streets  paved,  are  for  the  most  part  roads 
leading  past  tne  end  of  such  streets  ;  for  instance, 
in  the  apportionment  for  the  pavino:  of  Llanover- 
road,  the  road  called  Eerbert-road,  and  Eglinton- 
road,  are  charged  for  their  respective  abuttals 
upon  Llanover-road. 

8.  But  in  one  case  some  of  the  roads  or  new  streets 
charged  as  abutting  upon  the  ends  of  the  street 
paveu  are  continuations  of  such  street.  One  of  the 
resolutions  was  for  the  simultaneous  paving  of  Fox 
Hill-terrace,  Edge  Hill-road  (which  extends  from 
Fox  Hill-road,  up  steps  shewn  on  the  plan,  to  Fox 
terrace,  and  Fox-lane,  and  which,  taken  together, 
run  out  of  Herbert-road,  at  the  north  end  therec^ 
and  return  into  Herbert-road  at  a  point  about 
fifty  yards  further  south.  In  Dec.  1871,  the  sur- 
veyor of  the  plaintiffs,  at  their  instance,  prepared 
a  plan  for  paving  those  three  streets,  and  estimated 
the  expense  of  such  paving  in  three  several  snma, 
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amoontiiig  in  the  whole  to  4292.  108.,  and  the 
pluntifFs,  by  a  resolution,  ordered  such  paving  to 
oe  done  according  to  snch  plan  and  estimate,  and 
apportioned  the  said  sum  of  4292.  IO9.  over  the 
whole  of  the  houses  and  lands  abutting  upon  the 
three  streets  so  ordered  to  be  paved,  and  appor- 
tionments were  made  upon  the  defendants  in 
respect  of  the  soil  of  Fox  Hill-terrace,  for  its 
abuttal  upon  Edee  Hill-road,  and  in  respect  of  the 
»il  of  Edge  Hill-road,  for  its  abuttal  upon  Pox 
HiJl-terrace,  and  the  like  was  done  with  Edge  Hill- 
road  and  Fox-lane. 

9.  The  defendants  contend  that  even  if  the  soil 
of  highways  is  liable  to  be  charged  for  the  paving 
of  new  streets  upon  which  those  hif^hways  abut, 
it  was  not  competent  for  the  plaintiffs,  under  the 
circumstances  stated,  to  charge  the  last-mentioned 
three  roads  for  their  reciprocal  abuttals  upon 
each  other ;  and  the  defendants  further  contend 
that  no  pnblio  road  is  liable  to  be  so  charged.    The 

aoestion  for  the  opinion  of  the  court  is  whether 
le  defendants  are  liable  for  all  or  any  of  the  said 
apportionments.  K  the  court  should  be  of  opinion 
that  the  defendants  are  liable  in  respect  of  all  the 
apportionments  so  made  by  the  plaintiffs,  then 
the  verdict  entered  for  the  plaintiffs  is  to  stand. 

If  the  court  should  be  of  opinion  that  the  de- 
fendants are  not  liable  to  the  apportionments  made 
in  respect  of  the  abuttals  of  the  two  ancient  wa^s 
mentioned  in  the  5th  paragraph,  then  the  verdict 
is  to  be  reduced  by  the  sum  of  172.  11«.  on  that 
account. 

If  the  court  should  be  of  opinion  that  the  de- 
fendants are  not  liable  in  respect  of  the  side 
abuttals  mentioned  in  the  sixth  paragraph,  then 
the  verdict  is  to  be  reduced  by  1921.  7«.  6d,  on  that 
account. 

If  the  court  should  be  of  opinion  that  the 
defendants  in  other  cases  are  not  liable  to  the 
apportionments  made  in  respect  of  such  of  the 
roads  as  abut  on  the  ends  of  the  streets  paved, 
mentioned  in  the  7th  paragraph,  then  the  verdict  is 
to  be  reduced  by  the  sum  of  852.  19a.  on  that 
account. 

If  the  court  should  be  of  opinion  that  the 
defendants  are  not  liable  to  the  apportionments 
made  for  the  reciprocal  abuttals  of  Fox  Hill- 
terrace.  Edge  Hill-road,  and  Fox- lane,  mentioned 
in  the  8th  paragraph,  then  the  verdict  is  to  be 
reduced  by  the  sum  of  202.  be.  on  that  account. 

If  the  court  should  be  of  opinion  that  the 
defendants  are  not  liable  to  any  of  the  apportion- 
ments made  by  the  plaintiffs  in  respect  of  the  said 
roads,  the  verdict  of  tlie  plaintiffs  is  to  be  set 
aside,  and  a  verdict  entered  for  the  defendants 
with  costs  of  suit. 

Barrow  (with  him  Morgan  Howard,  Q.C.),  for 
the  plaintiffs.— By  sect.  105  of  18  &  19  Vict.  c. 
120,  the  vestry  may  pave  any  new  street,  "  and 
the  owners  of  the  houses  forming  such  street 
shall  on  demand  pay  to  such  vestry  or  board  the 
amount  of  the  estimated  expenses  of  providing  and 
laying  such  pavement,  Ac,  the  "  owner  "  being 
defined  by  sect.  250  to  mean  '*  the  person  for  the 
time  being  receiving  the  rackrent  of  the  land  or 
premises  in  connection  with  which  the  said  word 
18  used,  whether  on  his  own  account  or  as  agent 
or  trustee  for  any  other  person,  or  who  would  so 
receive  the  same  if  such  lands  or  premises  were 
let  at  a  rack  rent."  This  is  enlarged  by  25  &  26 
Vict.  c.  102,  s.  77,  which  provides  that  "where 
any    vestry  or   district  board    shall,    under  the 


powers  given  by  the  105th  section  of  18  A 19  Vict, 
c.  120,  have  paved,  or  be  about  to  pave  any  new 
street,  the  owners  of  the  land  bounding  or  abut- 
ting on  such  street  shall  be  liable  to  contribute  to 
the  expenses,  or  estimated  expenses,  of  paving 
the  same,  as  well  as  the  owners  of  houses  therein, 
provided  that  it  shall  be  lawful  for  the  vestry  or 
district  board  to  charge  the  owners  of  land  in  a 
less  proportion  than  the  owners  of  house  property, 
should  they  deem  it  just  and  expedient  so  to  do ; 
and  an^  such  costs  or  expenses,  including  the  costs 
of  paving  at  the  points  of  intersection  of  streets, 
and  all  or  incidental  costs  and  charges  shall  be  ap- 
portioned by  the  vestry  or  board,  and  shall  be 
recoverable  either  before  the  work  shall  be 
commenced,  or  during  its  progress,  or  after  its 
completion ;  and  it  shall  be  lawful  for  the  vestry 
or  district  board  at  their  discretion  to  accept  pay- 
ment of  the  amount  apportioned  or  chargea  m 
respect  of  each  house  or  premises  by  instalments 
spread  over  a  period  not  exceeding  twenty-one 
years,  and  any  such  amount  shall  be  recoverable 
from  the  present  or  any  future  owner  of  the 
premises,  either  by  action  at  law  or  in  a  summary 
manner  before  a  justice  of  the  peace,  at  the  option 
of  the  vestry  or  board."  It  is  submitted,  first, 
that  these  roads  are  not  public  highways.  [Black- 
burn, J. — The  fourth  paragraph  of  the  case  ex- 
pressly states  that  **  the  roads  so  laid  out  by  the 
defendants  became  and  were  public  highways,  so 
far  as  the  defendants  could  by  any  act  of  theirs 
dedicate  the  same  to  the  use  of  the  public ;  and 
have,  ever  since  they  were  made,  been  used  by  the 
public  for  all  the  purposes  of  a  way,  but  no  pro- 
ceedings have  ever  been  taken  under  the  provisions 
of  the  Highway  Acts  to  render  them  repairable  as 
public  highways  by  the  parish  of  Plumstead  or  any 
other  public  body."  The  defendants  have  dedi- 
cated them  to  the  use  of  the  public,  though  the 
roads  have  not  thereby  become  repairable  by  the 
parish.]  In  the  next  place,  are  the  defendants 
the  *'  owners  "  of  the  roads  P  It  is  submitted  that 
they  are.  [Blackburn,  J. — Subject  to  what  the 
other  side  may  have  to  urge,  we  are  of  opinion  that 
they  are  owners.]  If  so  they  come  within  the  words 
of  sect.  77  of  26  &  26  Vict,  c  102,  as  *'  owners 
of  the  land  bounding  or  abutting  on  such 
street."  It  makes  no  difference  that  the  land 
is  not  at  the  side  of  the  street  but  at  the  end, 
extending  it ;  it  equally  **  bounds  and  abuts  " 
whether  at  the  end  or  the  side.  The  decision  in 
Lord  Nortlihrooh  v.  Pluiastead  Board  of  Works 
(L.  Eep.  7Q.  B.  183;  25  L.  T.  Eep.  N.  S.  461), 
shows  that  a  public  highway,  though  repairable 
by  the  parish,  may  be  a  **  new  street "  within  the 
meaning  of  the  Metropolis  Management  Acts,  and 
that  the  owners  of  land  bounding  or  abutting 
thereon,  are  liable  to  contribute  to  the  expense  of 
paving  it.  No  question  arises  in  this  case  as  to 
the  exact  amount  for  which  the  defendants  are 
liable. 

Prentice,  Q.C.  (with  him  0.  Shaw),  for  the  de- 
fendants.— In  the  first  place  it  is  submitted  that 
the  property  in  the  roads,  usque  ad  medium  filum, 
passed  oy  the  conveyances  to  the  purchasers  of 
the  adjoining  plots.  This  is  always  the  pre- 
sumption which  it  requires  clear  words  to  rebut. 
In  Lord  v.  The  Commissioners  for  the  City  of 
Sydney  (12  Moore  P.  C.  C.  473),  it  was  held  that  a 
grant  by  the  Crown  of  land  expressed  to  be 
bounded  on  the  south  by  a  particular  creek,  passed, 
nevertheless,  the  soil  of   the    creek,  ad  medium 
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fihun  aqum,  Coleridge,  J.,  said :  "  The  learned 
connsel  for  the  respondent's  contended  that, 
according  to  the  plain  and  literal  meaning  of  the 
words,  which  must  alone  be  looked  to,  that 
which  was  described  a.4  bounding  the  subject- 
matter  of  a  grant,  must  be  something  beyond  the 
limits  and  excluded  from  it.  But.  this  will  not  be 
found  to  be  a  test  which  can  be  practically  applied. 
Words  in  an  instrument  of  grant,  as  elsewhere, 
are  to  be  taken  in  the  sense  which  the  common 
usage  of  mankind  has  applied  to  them  in  reference 
to  the  context  in  which  they  are  found.  If  lands 
granted  were  described  as  bounded  by  a  house,  no 
one  could  suppose  the  house  was  included  in  the 

frant;  but  if  land  granted  were  described  as 
ounded  by  a  highway,  it  would  be  equally  absurd 
to  suppose  that  the  grantor  had  reserved  to  him- 
self the  right  to  the  soil  ad  mediwm  filum,  in  the 
far  greater  majority  of  cases  wholly  unprofitable. 
....  The  same  learned  author  who  has  already 
been  cited  (Kent  Com.  vol.  3,  p.  433),  and  who  may 
be  safely  relied  on  in  any  question  of  general 
principle,  lays  it  down  that  it  may  be  considered 
as  the  general  rule  that  a  grant  of  land  bounded 
upon  a  highway  or  river  carries  the  fee  on  the 
highway  or  the  river  to  the  centre  of  it,  pro- 
vided the  grantor  at  the  time  owned  to  the  centre, 
and  there  be  no  words  or  specific  description  to 
show  a  contrary  intention."  In  Berridge  v.  Ward 
(10  C.  B.,  N.  S.,  400),  it  was  also  laid  down  that 
where  a  piece  of  land  which  adjoins  a  highway  is 
conveyed  by  general  words,  the  presumption  of 
law  is  that  the  soil  of  the  highway  usque  ad  medium 
filum  passes  by  the  conveyance,  even  though  re- 
ference is  made  to  a  plan  annexed,  the  measure- 
ment and  colouring  of  which  would  exclude  it.  "  I 
am  of  opinion,"  said  Erie,  0.  J.,  "that  where  a  dose 
is  conveyed  with  a  description  by  measurement 
and  colour  on  a  plan  annexed  to  and  forming 
part  of  the  conveyance,  and  the  close  abuts  on 
a  highway,  and  there  is  nothing  to  exclude  it, 
the  presumption  of  law  is  that  the  soil  of 
the  highway  usqiie^  ad  medium  filum  passes 
by  the  conveyance."  ^  Williams,  J.,  added  :  "  In 
the  case  of  The  Marquis  of  Salishwry  v.  The  Great 
Northern  Railway  Company  (5  C.  B.,  N.  S.,  174), 
which  has  been  referred  to,  there  was  ehough  on 
7  he  i'aoe  of  the  conveyance,  which  was  set  out  in 
the  special  case,  to  show  that  a  moiety  of  the  ad- 
joining: highway  was  not  intended  to  pass.  That 
case  is,  therefore,  out  of  the  general  rule  which  I 
take  to  be  this — that  a  conveyance  of  a  piece  of 
land  to  which  belongs  a  moiety  of  an  aojoining 
highway,  passes  the  moiety  of  the  highway  by 
the  general  description  of  the  piece  of  land." 
Finally,  the  apportionment  in  the  present  Obse  as 
to  that  part  of  the  road,  which  was  ancient  high- 
way, is  clearly  excessive. 

Blackburu,  J. — I  think  we  need  not  trouble  Mr. 
Barro  w  to  reply.  It  seems  to  me  that  the  case,  clearly 
enough,  is  to  be  decided  in  favour  of  the  plaintiffs 
on  all  the  points.  In  the  first  place  it  is  said  that 
the  soil  in  the  roads  adjoining  tne  houses  was  con- 
veyed away  from  the  building  company,  who  were 
the  owners  of  the  land,  to  the  owners  of  the 
houses.  Now,  to  take  one  instance,  the  houses 
adjoining  Cantwell-road,  the  terms  of  the  convev- 
ance  which  has  been  handed  up  to  us  are :  "In' 
consideration  of  108i.  the  company  do  hereby 
grant  and  convey  unto  the  purchaser  and  his 
heirs  all  that  piece  of  land  situated  in  the  parish 
ut   Piumstead.  pn  the    north-west    side  of  and 


adjoining  a  road  there,  called  Cantwell-road,  and 
which  piece  of  land  is  part  of  an  estate  which  was 
ofiered  for  sale  by  public  auction  by  Mr.  Whitting- 
ham,  at  the  Town  Hall,  Woolwich,  in  twenty-nine 
lots,  according  to  certain  printed  particulars,  and 
a  lithographic  plan  published  therewith,  in  which 
particulars  ana  plan  the  said  piece  of  land  was 
distinguished  as  lot  368,  and    the    position  and 
extent  of  this  piece  of  land  are  indicated  by  the 
plan  hereon,  wnereon  the  site  of  it  is  coloured 
pink."    Now,  vrhen  we  look  at  the  plan  which  is 
attached  to  the  conveyance,  we  find  that  lots  369, 
368,  and  367,  which  are  adjoining  each  other,  are 
carefully  marked  out,  so  as  not  to  include  any  part 
of  the  road  at  all,  and  are  separated  from  it  by  a 
strong  line.    Mr.  Prentice  has  pointed  out  that 
in  the  cases  where  the  conveyance  was  of  a  plot 
of  land  adjoining  a  river  or  a  road,  the  presump- 
tion is  that  it  includes  all  usqv^  ad  medium  Mum, 
and  it  is  not  enough  to  rebut  that  prima  faeve  pre- 
sumption to  show  that  the  conveyance  designates 
it  as  adjoining  to  or  abutting  upon  the  river  or 
road,  even  where  the  acreage  is  mentioned.    Bat, 
on  the  other  hand,  it  is  said  to  be  enough,  and  has 
always  been  held  to  be  so,  to  show  anything  which 
manifests  the  intention  of  the  parties  that  do  part 
of  the  road  should  be  conveyed.   In  the  present  case 
I  havegreat  difficulty  in  seeing  how,  without  express 
words  denying  that  no  part  of  the  road  shooid 
be  conveyed,  tho  parties  could  have  expressed 
their  intention   more   plainly.    I  think  there  is 
enough  to  show  that  the  defendants  remained  the 
freeholders  of  the  land  which  they  have  dedicated  to 
the  public  as  roads,  and  which  the  public  have  a  right 
to  use.    Then  comes  the  question  does  that  prevent 
the  defendants  being  owners  of  land  within  the 
meaning  of  the  Act,  so  as  to  make  them  liable  to  have 
a  part  of  the  expenses  of  repairing  and  paving  the 
neighbouring  streets  apportioned  to  them,  and  as 
to  this  it  has  Deen  argued  that  as  the  owner  has  been 
defined  to  be  the  person  who  receives  the  rack 
rent,  he  must  be  the  owner  of  land  which  is  capable 
of  being  let.    But  I  think  that  is  not  so.    In  the 
case  of  JJord  Northbrook  v.  The  Piumstead  Board  of 
Works  (L.  Rep.  7  Q.B.  183 ;  26  L.  T.  Kep.  N.  S.  461), 
the  same  objection  was  taken,  and  was  decisively 
overruled.    Lord  Northbrook  had  laid  out  portions 
of  his  estate  for  building  houses,  very  much  as 
here ;  streets  also  being  laid  out.    But  he  had  not 
— as  is  very  common  with  building  owners — made 
these  streets  public  streets,  but  had  kept  them  to 
himself  (just  as  the  Duke  of   Bedfora  and  Mr. 
Lowndes,  and  other  freeholders  of  squares  in  London 
have  done),  and  put  np  placards,  &c.    But  he  had 
covenanted  with  the  persons  to  whom  he  had  sold 
the  hind  and  houses  adjoining  that  they  should 
have  the  right  to  use  the  roads  as  private  ways.  It 
was  argued  on  behalf  of  Lord  Northbrook  that 
he  was  not  liable  to  be  rated  in  respect  of  these 
roads ;  but  Cockburn,  C.J.,  said,  "  These  pieces  of 
land  forming  the  soil  of  the  road,  if  still  occupied  in 
the  ordinary  way,  would  be  liable  to  the  rate.  Why 
are  they  to  be  exempted  because  thev  are  con- 
verted into  roads  ?    Either  Lord  Northbrook  re- 
ceives direct  compensation  for  the  use  of  the  roads 
in  the  shape  of  payment,  or  has  the  advantage  of 
such  roads  for  the  occupiers  of  his  property,  which 
enhances  the  value  of  the  houses  which  he  lets. 
He  therefore  gets  compensation  for  the  loss  of 
this  land  as  regards  the  purposes  for  which  other- 
wise it  would  be  applicable  in  the  shape  of  rents 
that  he  gets  for  those  houses.    Lord  Northbrook 
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hae,  therefore,  the  yalnable  use  of  these  roads,  and 
this  is  DO  reason  why  he  should  not  contribnte  to 
the  expense  of  paving  the  street  upon  which  these 
roads  abut,  just  as  if  the  roads  were  land  used  for 

r cultural  or  other  purposes."  Then  I  refer  to 
same  thing,  and  allude  to  the  argument  in 
Bowdilch  V.  Wakefield  Board  of  Works  (L.  Eep. 
6Q.B.  567),  as  follows,  "  Bowditch  v.  Wakefield 
Board  of  Works  seems  to  be  in  point.  The  ques- 
tion there  was  whether  a  trustee  of  a  school  was 
liable  to  the  expenses  of  paving  the  street  along 
which  the  school  fronted.  It  was  argued  that  as 
he  was  a  bare  trusee,  and  could  not  let  the  school 
or  derive  any  benefit  from  it,  he  ought  not 
to  be  held  liable.  But  there  was  no  reason  for 
holding  that  a  building  used  as  a  school  should 
sot  be  rated.  The  trustee  was  owner  of  the 
land,  and  would  probably  get  back  the  ex* 
penses  from  those  for  whom  he  was  trustee.  I 
cannot  see  why,  in  the  present  case,  Lord  North- 
brook  is  not  the  owner  of  land  merely  because  he 
chooses  to  use  it  for  an  artificial  purpose."  I  sup- 
pose "  artificial  purpose  "  was  hardly  the  phrase  I 
used,  which  was  probably  "  limited  purpose,"  or 
"  peculiar  purpose."  In  the  present  case  the  roads 
haTe  been  dedicated  to  the  public,  instead  of  the 
owner  merely  binding  himself  by  coveuant  to  allow 
the  use  of  them  to  the  occupiers  of  the  houses ; 
bat  I  do  not  think  that  can  make  any  difference. 
When  settling  the  amount  which  the  defendants 
should  pay,  the  PI  urn  stead  Board  of  Works  ousht  to 
consider  the  actual  benefit  which  the  defenBants 
derive  from  these  roads,  and  if  they  find  that  the 
roads  are  valuable  to  the  defendants,  and  that  the 
paving  of  the  roads  would  be  very  advantageous 
to  them,  because,  in  consequence  of  the  street 
being  put  into  good  order  the  rest  of  the  building 
land  belonging  to  the  defendants  would  be  en- 
hanced in  value,  then  the  sum  apportioned  should 
be  greater ;  but  if  this  be  not  the  case  then  the 
snm  apportioned  should  be  smaller.  If  the  de- 
fendants had  disposed  of  all  their  interest  in  the 
adjoining  land,  then  the  keeping  of  these  roads  in 
repair  would  be  of  no  importance  to  them  ;  and  I 
am  a  little  struck  with  the  observation  that  as  to 
that  part  which  was  ancient  highway,  the  appor- 
tionment should  only  be  a  nominal  sum  ;  but  no 
qaestion  as  to  the  apportionment  is  reserved  to 
US.  The  only  question  we  have  to  determine  is 
whether  anytning  at  all  should  be  apportioned  in 
respect  of  the  roads  which  the  defendants  have 
dedicated  to  the  public,  but  we  have  no  power  to 
review  the  apportionment  or  to  determine  any 
question  as  to  how  it  was  made.  I  think  the 
plaintiffs  should  have  judgment  for  all  that  is  ap- 

Sortionable.  I  think  there  is  some  ground  for 
oubt  as  to  the  apportionment  upon  the  ancient 
highway,  but  as  to  the  rest  there  is  no  ground  for 
any  doubt. 

Abchibau),  J. — I  am  of  the  same  opinion.  I 
entirely  agree  as  to  the  first  point,  that  on  the 
construction  of  these  conveyances  they  were  not 
sufficient  to  pass  the  road.  If  this  were  decided 
in  favour  of  the  defendants,  it  would  decide  the 
case  in  their  favour.  I  agree  that  in  conveyances 
of  old  inclosures  or  farms  abutting  on  an  ancient 
highway,  the  property  in  the  road  usqi^e  ad  medium 
flum,  would  pass  by  the  conveyance ;  but  here,  I 
think,  there  is  sufficient  to  snow  that  there  was 
no  such  intention.  Another  point  is  whether  the 
defendants  were  owners  within  the  meaning  of 
&e  77th  section  of  25  &  26  Yict.  o.  102.    As  to 


this  we  have  first  to  be  guided  by  the  decision  in 
Lord  Northhrook  Y.The  Plimisiead  Board  of  Works 
{uhi  sup.\  which  decided  that  he  was  liable  to  be 
rated  as  the  owner  of  land  under  circumstances 
similar  to  those  of  the  present  case.  I  cannot  see 
any  difference  as  to  this  point  between  the  case  of 
a    public  and    a  private  way ;  in    each  case  the 

Sublic  have  an  easement  over  the  land.  Lord 
forthbrook  had  no  more  enjoyment  of  the  land 
than  if  it  had  been  a  public  way.  I  also  concur 
in  what  has  been  said  by  my  brother  Blackburn 
with  regard  to  the  ancient  highway.  The  ques- 
tion of  amount  is  not  for  us,  and  the  other  point 
not  being  reserved  for  us,  we  cannot  determine 
anything  about  it.  Judgment  for  the  plaintiffs. 

Attorneys  for  plaintiffs,  Newman,  Dale,  and 
Stretton. 

Attorneys  for  defendants,  B.  and  A.  Bvssell. 


Salwrday,  Jan,  16, 1875. 

Bbo  t;.  The  Justicss  op  Sussex. 

Insane  prisoner — Inquiry  concerning  settlement — 
Prison  contract — Justices  of  contracting  and  re- 
ceiving authority — 3  _&'  4  Vict.  c.  54 — 27  Sf  28 
Vict,  c.  29—28  fy  29  Yict.  c.  126. 
By  sect,  1  of  the  Insane  Prisoners*  Act  1840,  two 
justices  of  the  peace  of  the  county,  city,  borough, 
or  phice  where  an  insane  vrisoner  is  imp^Hsoned, 
may  inquire,  with  the  aia  of  two  physicians  or 
surgeons,  as  to  the  insanity  of  such  person.  By 
sect.  2  such  two  justices,  or  any  other  two  justices 
of  the  peace  of  the  county,  city,  borough,  or  place 
where  such  person  is  imprisoned,  modf  inquire  into 
and  ascertain  such  person's  legal  settlement  with 
the  object  of  ordering  payment  of  the  costs  of  his 
maintenance.  Sect,  1  of  tnis  Act  is  repealed  by  the 
Insane  Prisoners'  Act  Amendment  Act  1864,  and 
other  provisions  are  made  for  inquiry  into  a  pri- 
soner's insanity  by  visititig  or  other  justices  with 
physicians  or  surgeons,  and  in  certain  cases  by 
physicians  or  surgeons  only.  The  Prison  Act 
1865  provides  for  contracts  between  prison 
authorities  for  the  detention  of  prisoners ,  and 
enacts  (sect  57)  that  every  prison,  wheresoever 
situate,  shall  for  all  purposes  be  deemed  to  be 
within  the  limits  of  the  place  for  which  it  is  used 
as  a  prison ;  and  also  {sect,  ^ii)  thai  the  prison  of 
the  receiving  authority  shall  for  all  the  purposes 
of  and  incidental  to  the  commitment,  trial,  deten- 
tion, and  punishment  of  the  prisoners  of  the  con- 
tracting avlhority  or  any  of  such  purposes 
according  to  the  tenor  of  the  contract  be  deemed 
to  be  the  prison  of  the  contracting  authority. 
Held  (upon  demurrer  to  return  to  a  mandamus, 
directing  the  justices  of  a  county,  in  the  prison  of 
which  an  insane  prisoner  had  been  detained  under 
a  contract  with  a  borough,  to  ascertain  the  settle- 
ment under  sect,  2  of  the  said  Act  of  1840),  that 
there  is  nothing  in  the  said  two  later  Acts  of 
1864  and  1865  to  alter  the  duty  of  making  this 
inquiry  from  the  justices  of  the  county  in  which 
the  prisoner  was  actually  in  prison  to  the  justices 
of  the  borough  which  contracted  for  the  prisoner's 
detention  ;  and  that  any  expense  to  the  county  in 
consequence  should  be  provided  for  in  its  contract 
with  the  borough. 
This  was  a  demurrer  to  the  return  to  a  writ  of 
mandamus,  which  had  been  granted  on  the  prose- 
cution of  Her  Msgesty's  Secretary  of  State  for  the 
Home  Department.    The  writ  was  directed  to  the 
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visiting  justices  of  the  county  prison  of  Lewes,  in 
the  county  of  Sussex.    It  recited  that  by  warrant 
under  the  royal  siffu  manual,  bearing  date  the  23rd 
June  1861,  that  the  Broadmoor  Criminal  Lunatic 
Asylum,  in  the  county  of  Berks,  was  appointed  to 
be  an  asylum  for  criminal  lunatics,  under  23  &  24 
Vict.  c.  75;   that  by  a  charter  bf  incorp)oration, 
dated  Ist  April  1854,  the  powers  and  provisions  of 
5  A  6  Will.  4,  0.  76,  were  extended  to  the  inhabi- 
tants of  Brighton,  in  the  county  of  Sussex  afore* 
said,  and  by  letters  patent,  dated  16th  Dec.  1854, 
Her  Majesty  grantea  a  separate  Court  of  Quarter 
Sessions  to  the  borough  of  Brighton,  pursuant  to 
the  provisions  of  the  said  Act;  that  on  the  16th 
Jan.  1872,  at  the   Central   Criminal   Court,    one 
Christiana  Edmunds  was  found  guilty  of  murder 
committed  within  the  limits  of  the  said  borough 
of  Brighton,  and  was  sentenced  to  death;  that 
while  under  sentence  of  death  the  said  Christiana 
Edmunds  was  received  into  and  imprisoned  and 
maintained  in  the  said  county  prison  at  Lewes,  in 
the  said  county  of  Sussex,  bemg  a  prison  to  which 
visiting  justices  are  appointed,  under  a  contract 
entered    into    in    pursuance    of     sect.    31     of 
the    Prison    Act    1865  (28  &   29   Vict.   c.  128) 
between    William    Kirby    Johnson    Langridge, 
being  the  clerk  of  the  peace  of  the  county  of  Sussex 
for  and  on  behalf  of  the  justices  of  the  peace 
acting    in    and  for  the  eastern  division   of  the 
county  of  Sussex  in  quarter  sessions  assembled  of 
the  one  part,  and  the  mayor,  aldermen,  and  bur- 
gesses of  the  town  of  Brighton  aforesaid  by  their 
council  of  the  other  part :  that  while  so  confined 
and  imprisoned  in  such  prison  under  such  sentence 
as  aforesaid,  it  was  made  to  appear  to  the  Bight 
Honourable  Henry  Austin  Bruce,  then  Secretary 
of  State  for  the  Home  Department,  and  one  of  the 
principal  Secretaries  of  State,  that  there  was  good 
reason  to  believe  that  the  said  Christiana  Edmunds, 
then  in  confinement  under  such  sentence  as  afore- 
said, was  then  insane ;  and,  thereupon,  the  said 
Henry  Austin  Bruce,  under  and  in  pursuance  of 
the  provisions  of  27  &  28  Vict.  c.  29,  t- .  2,  did 
appoint  two  physicians  dulv  registered  as  such 
under  the  provisions  of  21  &  22  Vict.  c.  90,  to  in- 
quire into  the  insanity  of  the    said   Christiana 
Edmunds ;  that  upon  such  inquiry  the  said  Chris- 
tiana Edmunds  was  found  to  be  then  insane,  and 
the  fact  was  duly  certified  in  writing  bv  the  said 
physicians  to  the  said  Bight  Honouraole  Henry 
Austin  Bruce,  then  Secretary  of  State  as  aforesaid; 
that  on   receipt  of  the  said  certificate,  the  said 
Bight    Honourable  Henry    Austin    Bruce,    then 
Secretary  of  State  as  aforesaid,  in  pursuance  of 
the    statute    in   that  case    made  and  provided, 
directed,  by  warrant  under  his  hand,  that  the  said 
Christiana  Edmunds  should  be  removed,  and  the 
said  Christiana  Edmunds  has  accordingly  been 
removed  to  the  said  Broadmoor  Criminal  Lunatic 
Asylum,  and  has  thenceforward  been,  and  now  is, 
insane,  and  confined  and  maintained  as  insane 
therein  ;  that  the  said  Eight  Hon.  Henry  Austin 
Bruce,  being  such  Secretary  of  State  as  afore- 
said, no  one  of  the  principal  Secretaries  of  State 
having  otherwise  directed,  did  by  a  requisition 
dated  the  22nd  Feb.  1873,  require  the  said  justices 
or  any  two  of  them  to  inquire  into  and  ascertain, 
by  the  best  evidence  or  information  that  could  be 
obtained  under  the  .circumstances  of  the  personal 
legal  disability  of  the  said  Christiana  Edmunds, 
the  place  of    the  last  legal  settlement,  and  the 
pecuniary  circumstances  of  the  said  C.  Edmunds ; 


and  if  it  should  not  appear  that  she  was  possessed 
of  sufilcient  property  which  could  be  applied  to 
her  maintenance,  by  order  under  their  hands,  or  the 
hands  of  any  two  of  them,  to  direct  the  overseen 
of  the  parish  where  the  said  justices  or  any  two 
of  them  should  adjudge  the  said  C.  Edmunds  to 
be  lawfully  settled,  or  in  case  such  parish  should 
be  comprised  in  a  union  declared  by  the  Poor 
Law  Commissioners,  or  should  be  under  the  man- 
agement of  a  board  of  guardians  established  by 
the  Poor  Law  Commissioners,  then  the  guardians 
of  such  union,  or  of  such  parish,  as  the  case  might 
be,  to  pay  on  behalf  of  such  parish  in  the  case 
of  the  said  Christiana  Edmunds  so  removed  as 
aforesaid,  all  reasonable  charges  for  inq[uiring  into 
her  insanity  and  for  conveying  her  to  Broadmoor 
Criminal  Lunatic  Asylum  aforesaid,  and  to  pay 
such  weekly  sum  as  the  said  justices  or  any  two 
of  them,  or  any  two  justices,  should  by  writing 
under  their  hands  as  aforesaid,  or  from  time  to 
time,  direct  for  her  maintenance  in  the  asylum  in 
which  she  is  confined ;  and  if  the  place  of  settle- 
ment of  the  said  C.  Edmunds  could  not  be  asoei^ 
tained,  to  make  such  order  as  is  in  that  case  made 
and  provided  by  the  2nd  section  of  3  &  4  Vict, 
c.  54 ;  but  if  it  should  appear  upon  inquiry  that 
the  said  C.  Edmunds  was  possessed  of  property, 
to  make  such  further  or  other  order,   and  to 
take  all  such  lawful   steps  as  are  in  that  case 
directed     by    the    statute    in    that    case   made 
and  provided  ;    and  that  the  said  visiting  jus- 
tices   had    wholly     refused,     and     still     refuse 
to  comply  with  the  said    requisition,  and   had 
not,  nor  had  any  of  them  inquired,  nor  ascertained 
nor  directed   nor  adjudged  nor  made  order  as 
aforesaid,  nor  taken  any  such  steps  as  aforesaid,  con- 
trary to  the  statute  in  such  case  made  and  provided, 
and  in  contempt  of  Her  Maiesty  and  her  officers, 
and  to  the  great  damage  ana  grievance  of  the  said 
criminal  lunatic  asylum  and  the  superintendent 
thereof.    Therefore,  as  the  writ  proceeded  to  state. 
Her  Majesty  being  willin|^  that  due  and  speedy 
justice  should  be  done  m  this  behalf,  as  it  is 
reasonable,  commanded  the  said  visiting  justices 
of  the  county  of  Sussex,  firmly  enjoining  them 
that  immediately  afler  the  receipt  by  them  of  this 
writ  of  Tnandamus  they  should  without  delay  inquire 
into  and  ascertain  the  place  of  the  last  legal  settle- 
ment and  the  pecuniary  circumstances  uf  the  said 
Christiana  Edmunds,  and  make  all  such  orders 
and  ffive  all  such  directions  and  take  all  such 
lawful  steps  for  the  payment  of  all  reasonable 
charges  for  inquiring  into  her  insanity,  and  for 
conveying  her  to   Broadmoor  Criminal  Lunatio 
Asylum  aforesaid,  and  for  the  payment  of  all  such 
sums  for  her  maintenance  in  the  said  asylum  in 
which  she  is  confined,  as  is  provided  by  sect.  2  of 
3  &  4  Vict.  c.  54 ;  or  that  the  said  justices  signify 
to  Her  Maiesty  cause  to  the  contrary  thereof,  lest 
by  their  default  the  same  complaint  should  be 
repeated.    Dated  29th  Oct.  1873. 

The  following  was  the  answer  of  the  said  visiting 
justices  of  the  countv  prison  of  Lewes,  in  the 
county  of  Sussex,  ana  each  of  them  to  the  said 
writ : — 

We,  the  visiting  justices  of  the  county  prison 
of  Lewes,  in  the  county  of  Sussex,  to  whom  this 
writ  is  directed,  do  most  humbly  certify  and 
return  to  our  Sovereign  Lady  the  Queen,  at  the 
time  and  place  in  this  writ  mentioned.  That  the 
council  of  the  borough  of  Brighton  are  a  prison 
authority  within  the  meaning  of  the  Prison  Act 
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1865,  and  were  so  at  the  time  of  the  making  of 
the  contract  in  the  said  writ  and  in  this  return 
thereto  hereafter  mentioned.    The  jastices  of  the 
peace  iu  and  for  the  eastern  division  of  the  county 
of  Sussex  are  also  a  prison  authority  within  the 
meaning  of  the  said  Act,  and  were  so  at  the  time 
of  the  making  of  the  said  contract,  and  the  county 
1^1  at  Lewes  was  and  is  their  prison  within  the 
meaning  of  the  said  Act.     In  conformity  with 
secc.  31  of  the  said  Act,  the  said  council  of  the 
borough  of  Brighton,    on    the  16th  Oct.   1867, 
entered  into  a  contract  with  the  said  justices  for 
the  reoeival  and  maintenance  in  the  said  gaol  at 
Lewes  of  all  prisoners  maintainable  at  the  ex- 
pense of  the  borough  of  Brighton,  such  contract 
to    continue    in    force    for    the    term    of    fifty 
years  from   the  1st  Jan.  1868.    The   said   con- 
tract   is    the    contract    mentioned    in    the    said 
writ.    The  said  Christiana  Edmunds  in  the  said 
writ  mentioned,  was,  alter  the  making  of  the 
said  contract,  to  wit,  on    the    8th    Sept.  1871, 
committed  to  the  said  gaol  under  a  warrant  of 
the  deputy  stipendiary  magistrate  in  and  for  the 
borough  of  Brighton,  to  take  her  trial   upon  a 
charge  of  attempting  to    murder  Emily   &eard 
within  the  limits  of  the  boroueh  of  Brighton  at 
the  Sussex  Winter  Assizes,  held  on  the  21st  Dec. 
1871 ;  an  indictment  for  the  murder  of  Sydney 
Albert  Barker,  and  indictments  for  attempting  to 
murder  the  said  Emily  Beard,  and  two  other  in- 
dictments  for  attempts  to  murder  other  persons 
were  preferred  before  the  grand  jury,  and  true 
bills  thereupon  found.    All  the  offences  charged 
in  such  indictments  were  alleged  to  have  happened 
within  the  limits  of  the  borough  of  Brighton.    The 
said  0.  Edmunds  was  tried  at  the  Central  Criminal 
Court  upon  the  said  indictment  for  murder  com- 
mitted within  the  limits  of  the  borough  of  Brighton 
80  found  as  aforesaid,  and  was  found  guilty  and 
was  sentenced  to  death.    While  under  such  sen- 
tence of  death  the  said  C.  Edmunds  was  received 
into  and  imprisoned  and  maintained  in  the  said 
county  prison  at  Lewes  under  the  said  contract 
between  the  council  of  the  borough  of  Brighton 
aud  the  said  justices  of  the  said  eastern  division 
of  the  county  of  Sussex,  and  while  she  was  so  im- 
prisoned and  maintained  therein  pursuant  to  such 
contract  it  was  made  to  appear  to  the  Bight  Hon. 
Henry  Austin  Bruce,  Secretary  of  State  for  the 
Home  Department,  that    she    was   insane,    and 
having  been  so  found  upon  inquiry  by  two  phy- 
sidans  appointed  by  the  said  Secretary  of  State, 
she   was    by  warrant    under   the    hand    of  the 
said  Secretary  of  State,  directed  to  be  removed 
to   Broadmoor    Lunatic    Asylum,    and    was   so 
removed    accordingly,   as    in    the    said  writ    is 
mentioned.    Afterwards   the    said  requisition,  in 
the  said  writ    mentioned,  was  made   to  us  by 
the  said  Secretary  of  State,    requiring    us,    or 
any  two  of  us,  to  inquire  into  the  place  of  the 
last  legal  settlement  and  pecuniary  circumstances 
of  the  said  C.  Edmunds,  and  otherwibe  to  do  the 
acts  and  make  the  orders  in  the  said  requisition 
mentioned.    We  are  advised,  and  most  humbly 
submit,  that  at  the  time  when  the  said  Christiana 
Edmunds  was  so  removed  to  Broadmoor,  as  afore- 
said,  she  was    actually   imprisoned  .within    the 
ooonty  gaol  of  Lewes,  of  which  we  are  visiting 
justices,  yet  having  regard  to  the  provisions  of 
The  Prison  Act  1865,   sections   57  and   66,  and 
other  the  statutes  in  such  case  made  and  provided, 
she  was  constructively  and  in  contemplation  of 
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law  imprisoned  within  the  prison  of  the  council  of 
the  borough  of  Brighton,  and  not  within  the 
prison  of  the  said  Justices  of  the  Eastern  Division 
of  Sussex,  and  that  any  such  requisition  as  in  the 
said  writ  mentioned,  if  made  at  all,  should,  pur- 
suant  to  the  statutes  of  8  db  4  Yict.  c.  54 ;  23  ib  24 
Vict.  c.  75 ;  27  &  28  Vict.  c.  29 ;  aud  the  said  Prison 
Act  1865,  have  been  made  to  such  council,  or  to 
two  justices  in  and  for  such  borough,  and  could 
not  be,  and  was  not  lawfully  made  to  us,  and  we 
were  not  bound  to  comply  witu  the  said  requisi- 
tion. 

To  this  return  the  Home  Secretazr  demurred. 

The  following  were  the  points  oi  argument  on 
demurrer  on  behalf  of  the  prosecution: — Firet, 
that  the  said  Christiana  Edmunds  was  not  im- 
prisoned within  the  limits  of  the  council  of 
Brighton,  within  the  meaning  of  sect.  2  of  3  & 
4  ^^ot.  c.  54 ;  secondly,  that  the  57th  section  of  the 
Prison  Act  1865,  is  not  applicable  to  the  circum- 
stances mentioned  in  the  writ ;  thirdly,  that 
none  of  the  purposes  mentioned  in  the  writ  are 
purposes  of  or  incidental  to  the  commitment, 
trial,  detention,  or  punishment  of  the  said  Chris- 
tiana Edmunds  within  the  meaning  of  the  66th 
section  of  the  Prison  Act  1865  ;  fourthly,  that 
the  return  discloses  nothing  to  relieve  the  visiting 
justices  of  Lewes  gaol  from  compliance  with  the 
duty  imposed  on  tnem  by  sect.  2  of  3  &  4  Vict.  c. 
54. 

The  following  were  the  defendants'  points  of 
argument  on  the  demurrer: — First,  that  under 
sects.  4  and  5  of  the  Prison  Act  1865,  the  council 
of  the  borough  of  Brighton  were  a  "  prison  autho- 
rity" within  the  meaning  of  the  said  Act; 
secondly,  that  under  5  &  6  Yict.  o.  98,  s.  15,  the 
borough  of  Brighton  was  liable  at  law  to  maintain 
a  separate  prison  if  accommodation  were  not  pro- 
vided for  its  prisoners  in  the  prison  of  some 
other  jurisdiction,  and  therefore  the  said  borough 
had  a  separate  prison  jurisdiction  within  the 
meaning  of  sect.  9  of  the  said  Prison  Act  1865, 
and  was  bound  to  maintain  adequate. acoommoda- 
tion  for  its  prisoners  under  sect.  8  of  the  said 
Prison  Act  1865;  thirdly,  that  the  justices  of 
the  peace  for  the  eastern  division  of  the  county  of 
Sussex  are  also  a  prison  authority  within  the 
meaning  of  the  said  Act,  and  Lewes  gaol  is  their 
prison;  fourthly,  that  the  contract  between  the 
council  of  the  borough  of  Brighton  and  the  justices 
of  East  Sussex  set  out  in  the  writ  and  return  under 
which  Christiana  Edmunds  was  received  into 
Lewes  gaol,  is  a  contract  under  sect.  31  of  ihe 
said  Act ;  fifthly,  that  under  sect.  57  of  the  said 
Act,  Lewes  gaol  must  for  all  purposes  connected 
with  Brighton  prisoners  be  deemed  to  be  situate 
within  the  limits  of  the  borough  of  Brighton; 
sixthly,  that  under  sect.  66  of  the  said  Act,  Lewes 
Gaol  must  for  all  purposes  incidental  to  the  com- 
mitment, trial,  detention,  and  punishment  of 
Christiana  Edmunds  be  deemed  to  have  been  the 
prison  of  the  borough  of  Brighton;  seventhly, 
that,  therefore,  the  place  where  Christiana  Ed- 
munds was  imprisoned  within  the  meaning  of 
3  &  4  Vict.  c.  54,  B.  2,  must  be  deemed  to  have 
been  the  Borough  of  Brighton  aud  not  the  Eastern 
Division  of  the  county  of  Sussex,  and  the  requisi- 
tion of  the  Home  Secretary  ought  to  have  been 
made  to  the  justices  of  the  peace  for  the  borough 
of  Brighton,  and  not  to  the  visiting  justices  of 
Lewes  G-aol ;  eighthly,  that  the  construction  sug- 
gested in  the  preceding  paragraph  is  supported  by 
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the  fact  that  later  in  the  same  seotion  (3  &  4  Vict. 
G.  54,  8.  2)  it  is  enacted  that  when  the  place  of 
settlement  cannot  be  ascertained,  an  order  for 
maintenance  shall  be  made  npon  the  treasurer  of 
the  place  where  the  person  shall  haye  been  im- 
prisoned. This  must  in  fairness  mean  in  the  pre- 
sent case  the  borough  of  Brighton,  whereas,  the 
effect  of  reading  the  place  "  where  the  person  was 
imprisoned"  as  meaning  the  county  of  Sussex 
would  be  to  transfer  the  cost  of  maintenance  if  the 
settlement  cannot  be  ascertained  from  the  borough 
of  Brighton  do  the  county  of  Sussex.  It  would 
seem  to  follow  that  in  the  earlier  part  of  the 
section  the  place  of  imprisonment  must  be  inter- 
preted to  be  the  borough  of  Brighton. 

On  the  2nd  June  1873,  when  the  rule  for  the 
writ  of  mandamus  was  made  absolute:  Black- 
bum,  J.,  observed  in  his  judgment  that  by  the 
first  Act,  as  orignaJly  passed  in  1840,  the  justices 
who  were  to  incjuire  under  the  1st  and  2nd 
sections  must  be  justices  of  the  place  where  the 
prisoner  was  actually  physically  resident,  the 
object  and  reason  being  probably  that  they  and 
the  physicians  were  to  inspect  the  prisoner  in 
order  to  determine  whether  he  was  insane  or  not. 
With  respect  to  the  fiirther  inquiry  concerning 
the  settlement,  the  amount  to  be  paid  is  not  the 
expense  of  the  imprisonment  or  tne  punishment, 
but  that  of  ascertaining  whether  the  prisoner  is 
insane,  which  may  include  the  costs  of  witnesses, 
and  the  exi>ense  of  removal  to  the  lunatic  asylum, 
together  with  his  maintenance  there.  Then  the 
section  proceeds  to  say  that  if  the  settlement 
cannot  be  ascertained,  uie  expense  shall  fall  upon 
the  treasurer  of  the  county  where  such  person 
shall  have  been  imprisoned.  "  Now  as  to  all  that 
part  of  the  legislation,"  he  said,  "  it  seems  to  me 
clear  that  the  two  justices  who  were  to  do  all  this 
were  the  justices  in  the  place  in  which  he  was 
physically  detained."  ....  "Then  there  comes 
the  enactment  which  was  passed  for  the  purpose 
of  altering  this,  which  takes  away  the  authority  to 
any  two  justices  of  the  place  to  which  the  prison 
belongs,  and  in  case  of  sentence  of  death,  says  let 
it  be  without  the  justices  at  all ;  let  two  or  more 
physicians  certify,  and  the  Secretary  of  State  on 
the  receipt  of  such  certificate  shall  direct  what  is 
to  be  done  with  the  prisoner.  That  is  the  subse- 
quent enactment,  but  all  the  rest  of  the  earlier  Act 
is  to  remain  as  it  was  before.  The  duty  is  still  left  in 
the  two  justices  of  the  place  where  the  person  is  im- 
prisoned." The  learned  judge  expressed  his  opinion 
that  sect.  57  of  the  Prison  Act  1865  merely  re- 
lated to  county  prisons  built  within  the  bounaaries 
of  boroughs  or  cities,  or  counties  of  such  boroughs 
or  cities,  in  the  midst  of  the  counties  at  large ;  and 
not  to  prisons  detaining  the  prisoners  of  other 
jurisdictions  by  contract.  As  to  the  66th  section, 
he  thought  it  meant  to  say  that  Lewes  GwA 
should  be  Brighton  Gaol  for  all  purposes  con- 
nected with  and  incidental  to  the  trial,  commit- 
ment, detention,  and  punishment  of  prisoners  from 
Brighton,  and  also  for  the  purpose  of  determining 
who  should  pay  the  expenses  arising  out  of  that 
imprisonment,  but  not  for  the  purpose  of  inquir- 
ing concerning  the  insanity  and  tne  settlement. 
It  seemed  to  him  a  straining  of  words  to  say  that 
inquiring  into  the  settlement  before  ascertaining 
who  should  bear  the  expenses  could  be  considered 
as  incident  to  the  punishment,  commitment,  and 
detention  of  a  prisoner.  He  thought  the  justices 
of  Sussex  Graol,  or  of  the  district  to  wbich  the  gaol 


belonged,  were  the  parties  to  inquire  into  all  these 
things;  and  he  refused  altogether  to  concur  in 
the  defendant's  argument  that  the  consequence  dt 
an  inquiry  by  the  Sussex  jastices  must  be  that  the 
county  of  Sussex  would  have  to  support  the 
lunatic  in  the  event  of  no  settlement  being  found. 
Qnain,  J.,  agreed  that  the  writ  should  go,  bat 
stated  that  his  impression  was  that  this  second 
inquiry  was  incidental  to  the  imprisonment,  and 
that  it  should  be  determined  by  the  justioes  of 
Brighton.  He  considered  that  the  object  of  the 
Legislature  in  allowing  any  jurisdiction  to  send 
prisoners  elsewhere  than  to  a  prison  within  it, 
was  to  leave  the  liability  as  nearly  as  possible  in 
the  same  position  as  if  the  prison  were  built 
within  it. 

The  Solicitor'Genwal,  Sir  J.  Holker,  Q.C.  (with 
him  Bowen)t  argued  for  the  Crown  against  the 
validity  of  the  return. — Although  sect.  1  of  the 
Insane  Prisoners'  Act  1840,  is  repealed  by  the 
Insane  Prisoners'  Act  Amendment  Act  186^  the 
2nd  section  is  not  in  any  way  affected^by  subae- 
(juent  legislation.  By  the  repealed  section  "  two 
justices  of  the  peace  of  the  county,  city,  borough, 
or  place  where  such  person  is  imprisoned,"  are 
empowered  "  to  inquire  with  the  aid  of  two  phy- 
sicians or  surgeons,  as  to  the  insanity  of  such 
person."  The  2nd  section  commences  by  autho- 
rising "  such  two  justices  or  any  other  two  justioes 
of  the  peace  of  the  county,  city,  borough,  or  place 
where  such  person  is  imprisoned,  to  inquire  into 
and  ascertain,  by  the  best  evidence  or  information 
that  can  be  obtained  under  the  circumstances  of 
the  personal  legal  disability  of  such  insane  person, 
the  place  of  the  last  legal  settlement,  and  the 
pecuniary  circumstances  of  such  person."  The 
section  proceeds  to  authorise  the  proceedings 
directed  in  the  writ  of  mwadamus.  By  the  Prison 
Act  1865,  sect.  5  describes  the  prison  authorities. 
By  sect.  31,  "  Any  prison  authority  may  contract 
with  any  other  prison  authority  having  a  prison 
in  conformity  with  the  requisitions  of  this  Act 
that  the  latter  authority  is  to  receive  into  and 
maintain  in  its  prison  or  one  of  its  prisons  all 
prisoners  maintainable  at  the  expense  of  the 
former  authority,  or  any  particular  class  or  classes 
of  such  prisoners :  Provided,  that  no  such  contract 
shall  be  valid  unless  the  prison  of  the  latter 
authority  is  approved  by  one  of  Her  Majesty's 
principal  Secretaries  of  State  as  being  a  fit  prison 
to  receive  the  prisoners  contracted  to  be  received 
there."  By  sect.  32,  "A  contract  entered  into 
between  prison  authorities  for  the  reception  into, 
and  the  maintenance  in  the  prison  of  the  one 
authority  of  the  prisoners  maintainable  by  the 
other  authority,  may  include  the  costs  of  con- 
veying the  prisoners  to  prison,  and  all  other 
costs  incurred  in  respect  of  such  prisoners." 
By  sect.  57,  "  Every  prison,  wheresoever  situate, 
shall  for  all  purposes  be  deemed  to  be  within 
the  limits  oi  the  place  for  which  it  is  used 
as  a  prison."  And  by  sect.  66,  "  Where  a  prison 
authority,  in  this  section  called  the  contracting 
authority,  has  contracted  with  any  other  prison 
authority,  in  this  section  called  the  receiving 
authority,  that  the  receiving  authority  is  to  re- 
ceive into  and  maintain  in  its  prison  any  prisoners 
maintainable  at  the  expense  of  the  contracting 
authority,  the  prison  of  the  receiving  authority 
shall,  for  all  the  purposes  of  and  incidental  to  the 
commitment,  trial,  detention  and  punishment 
of   the  prisoners  of  the   contracting  authority* 
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or  any  of  snch  pnrposes,  according  to  the  tenor 
of  the  contract,  oe  deemed  to  he  the  prison 
of  the  contracting  authority,  except  that  the 
contracting  authority  shall  have  no  right  to 
interfere  in  the  management  of  the  prison  of  the 
reoeiTing  authority."  [Oockburn,  O.J. — ^Why  is 
the  writ  directed  to  the  visiting  justices  of  the 
prison  P  The  2nd  section  of  the  Act  of  1840  gives 
the  inquiry  to  aziy  two  justices  of  the  place  of 
imprisonment.  Cohen^  Q.C.  —  The  defendants 
make  no  objection  on  that  ground;  they  admit 
that  the  visiting  justices  are  justices  of  the  county 
of  Sussex.  The  only  point  they  desire  to  have 
decided  is  whether  the  mandamiu  ought  to  have 
been  directed  to  them  or  to  the  justices  of  the 
borough  of  Brighton.]  The  Home  Secretary  has 
acted  in  literal  accoi^dance  with  the  requisitions 
of  the  2nd  section  of  the  Act  of  1840,  and  it  is 
submitted  on  his  behalf  that  there  Lae  been  no 
legislation  since  then  tquching  upon  this  point. 

Cohen,  Q.C.  for  the  defendants. — Notwithstanding 
what  was  said  by  Blackburn,  J.  upon  the  argument 
of  the  rule,  I  submit  that  it  is  clear  the  expense  of 
maintenance,  if  the  lunatic's  settlement  cannot  be 
found,  must  fall  upon  the  treasurer  of  that  place, 
upon  the  justices  of  which  the  duty  to  make 
inquiry  is  imposed.  The  2nd  section  of  the  Act  of 
ISiO,  after  directing  "  such  two  justices  or  any 
other  two  justices  of  the  peace  of  the  county,  city, 
borough,  or  place  where  such  person  is  imprisoned" 
to  inquire  and  make  orders  upon  the  union  of  settle- 
ment, proceeds,  ''and  when  the  place  of  settlement 
cannot  be  ascertained,  such  oraer  shall  be  made 
upon  the  treasurer  of  the  county,  city,  borough,  or 
place  where  such  person  shall  have  been  impri- 
soned." The  interpretation  of  these  latter  words 
*  must  follow  that  of  the  same  words  in  the  earlier 
part  of  the  section.  This  being  so,  the  imposition 
of  the  duty  to  make  inquiry  upon  the  county 
justices  is  opposed  to  the  policy  of  the  Legislature, 
which  appears  throughout  the  whole  of  these  pro- 
visions for  maintaining  prisoners  by  contract  to 
avoid  any  alteration  of  the  then  existing  liability 
for  all  expense  to  which  either  prison  might  be 
put.  It  was  never  intended  that  Brighton  was  to 
escape  the  expense  of  this  lunatic's  maintenance 
merely  because  it  has  no  prison  within  its  borough, 
and  because  it  contracts  to  have  its  prisoners 
detained  in  the  county  gaol.  There  can  be  no 
ground  of  convenience  for  placing  this  inquiry 
upon  the  county  justices,  for  usually  it  must  take 
pboe  after  the  lunatic  has  been  removed  from  the 
prison  to  an  asylum  which  may  be  as  far  from  the 
receiving  as  from  the  contracting  authority.  This 
is  not  BO  with  respect  to  the  first  inquiry  concern- 
ing insanity ;  and  probably  for  that  reason,when  the 
provisions  for  contracting  were  made,  the  justices 
were  in  certain  cases  omitted  and  the  two  physicians 
were  left  to  conduct  that  inquiry  by  themselves. 
The  defendants  rely  upon  the  words  of  the  57th 
section  of  the  Prisons  Act  1865,  "  Every  prison, 
wheresoever  situate,  shall  for  all  purposes  be 
deemed  to  be  within  the  limits  of  the  place  for 
which  it  is  used  as  a  prison."  [Cockbubn,  G.  J. — 
Sorely  those  words  cannot  be  interpreted  to  con- 
template this  case.]  At  all  events  it  comes  within 
sect.  66^  ''the  prison  of  the  receiving  authority 
shally  for  all  the  purposes  of  and  incidental  to  the 
oommitment,  trial,  detention,  and  punishment  of 
the  prisoners  of  the  contracting  authority,  or  any 
of  such  purposes,  according  to  the  tenor  of  the 
oontracty  be  deemed  to  be  the  prison  of  the  con- 


tracting authority,  exoept  that  the  contracting 
authority  shall  have  no  right  to  interfere  in  the 
management  of  the  prison  of  the  receiving 
authority."  [Mellob,  J. — ^Why  should  not  the 
contract  between  the  authorities  provide  for  these 
expenses  of  maintenance  P  The  aolicUor-OenercU. 
— ^The  contract  in  this  case  contains  words  under 
sect.  32  wide  enough  to  cover  the  whole  of  these 
expenses ;  whether  they  fall,  therefore,  first  on  the 
county  or  the  borough,  they  must  be  paid  eventu- 
ally bv  the  borough.l  The  defendants  have  not 
considered  the  contents  of  the  contract,  but,  what- 
ever they  may  be,  they  cannot  affect  the  question 
whether  this  mcmdamus  should  be  directed  to  the 
county  or  borough  justices. 
The  Solicitor-Oeneral  was  not  heard  in  reply. 

CocKBTJRN,  C.J. — I  think  it  clear  that  this  mcm- 
damus is  rightly  directed  to  the  justices  of  the 
county  of  Sussex.  Under  3  &  4  Vict.  c.  54,  there 
could  be  no  question  of  this  kind,  for  every  juris- 
diction had  to  provide  its  own  prison,  and  the 
justices  of  that  jurisdiction  were  directed  to  make 
both  the  inquiries  required  concerning  insane 
criminals.  By  27  &  28  Yict.  c.  29,  the  first  section 
of  the  Act  of  1840  is  repealed,  and  other  pro- 
visions are  made  instead,  but  nothing  is  enacted 
in  any  way  altering  section  2.  The  only  question, 
therefore,  for  us  is  whether  sect.  66  of  the  Prisons 
Act  1865  (28  &  29  Yict.  c.  126)  meets  this  case. 
By  that  section  the  prison  in  which  prisoners  are 
detained  under  a  contract  shall  be  deemed  to  be 
the  prison  of  the  contracting  authority  for  "  all 
the  purposes  of,  and  inddentaf  to  the  commitment, 
trial,  detention,  and  punishment  of  the  prisoners 
of  the  contracting  authority."  The  inquiry  di- 
rected by  this  mancUtTnus  concerns  the  settlement 
of  a  lunatic  prisoner,  to  be  made  after  removal 
from  the  prison  at  which  her  detention  was  con- 
tracted for,  and  with  the  object  of  determining  her 
place  of  settlement.  I  do  not  think  this  proceed- 
ing comes  within  either  of  the  purposes  described 
in  that  section,  and  I  think  it  was  not  contem- 
plated bytheLe^slature  in  passing  that  enactment. 
At  first  I  imagined  that  it  was  a  casus  omisstu, 
and  that  hardship  might  fall  in  consequence  on  the 
receiving  authority ;  but  it  is  clear  that  the  parties  to 
such  contracts  as  these  may,  by  covenant,  remedy 
an^  hardshp  of  this  kind,  and  it  appears  that  in 
this  case  provision  has  been  made  m  the  contract 
for  any  expense  which  would  otherwise  fall  upon 
the  wrong  party.  There  is  no  necessity,  there- 
fore, to  strain  the  words  of  the  66th  section  here, 
even  if  we  should  assist  the  policy  of  the  Legis- 
lature by  doing  so.  The  prosecution  must  prevail, 
and  our  judgment  must  be  for  the  demurrer. 

Mellor,  J. — I  am  of  the  same  opinion.  When 
we  consider  that  every  separate  jurisdiction  must 
have  a  prison  within  it  or  contract  with  another 
for  the  reception  of  its  prisoners,  it  must  have 
been  the  intention  of  the  Legislature  to  free  the 
receiving  authority  from  all  expenses  incurred  in 
consequence  of  their  contract.  The  66th  section, 
however,  only  prescribes  the  powers  of  the  con- 
tracting authority  over  its  prisoners,  and  the 
parties  are  left  to  their  contract  to  make  provision 
tor  the  consequent  expenses.  There  is  nothing 
in  the  Prisons  Act  to  alter  the  2nd  section  of 
3  &  4  Yict.  c.  54,  and  our  judgment  must  there- 
fore be  against  the  defendants. 

QuAiH,  J. — ^I  am  of  the  same  opinion. 

JudgmeirU  far  prateewtion. 


SSi 
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Attorneys   for   the   proseontion,    Baven    and 
Bradley  for  the  Solicitor  to  the  Treoiwry. 
Attorney  for  the  defence,  H,  J,  Jone8,  Lewes. 


Saturday,  Jan.  16, 1875. 

Beg.  v.  Wallbh. 

Stopping  a   highway — Beservation — Footpaih — 
13  Oeo.  3,  c.  78—66  Geo.  3,  c.  68. 
By  13  Oeo,  3,  o.  78,  justices  were  empowered  to 
divert  and  stop  up  certain  highways,  and  to  sell 
the  part  stopped  up;  htU  by  sect,  17,  if  they  found 
U  necessa/ry,   the  old  highway  was  to   %e  sold 
subject  to  the  right  of  way  a/nd  passage  to  any 
lands,  house,  or  place,  according  to  the  ancient 
usage  in  that  respect. 
In  1827  orders  for  diverting",  stopping,  and  selling 
a  portion  of  a  highway  were  confirmed  at  quarter 
sessions,  containing  the  reservation  of  a  free 
passage  for  persons  on  foot  only  over  and  along 
the  land  ana^  soil  of  the  said  highway  to  and 
from  a  certain  public  footpath  comm/unicating 
therewith  ai  the  letter  E,,  as  delineated  on  an 
annexed  plan,  according  to  the  ambient  usage 
thereof: 
Held,  upon  appeal  by  the  landowner  against  a  con- 
viction for  obstructing  the  highway,  that  the  effect 
of  these  orders  was  to  render  another  public  foot' 
path  which  communicated  with  the  old  highway 
at  another  point,  and  was  not  marked  in  the 
annexed  plcm,  a  cul  de  sac ;  and  thai  the  appel- 
lant was  justified  in  closing  a  door  at  the  point  of 
communication. 
This  was  a  special  case  stated  by  the  Quarter 
Sessions  of  the  county  of  Gloucester,  upon  an 
appeal  by  John  Waller  against  a  conviction   by 
justices  at  petty  sessions  on  the  23rd  May  1872» 
"  for  that  the  said  John  Waller,  on  the  3rd  Jan. 
1872,  at  the  parish  of  Henbury,  unlawfully  and 
wilfully  did  obstruct  the  free  passage  of  a  certain 
highway  there,  to  wit,  a  highway  leading  from 
Futon  to  the  Charlton  and  Brentry  road,  by  closing 
and  fastening  a  door  across  the  same,  and  thereby 
preventing  one  William   Tillett,  a    surveyor   of 
highways,  from  passing  thereon."    The  defendant 
was  fined  la.,  and  ordered  to  pay  costs. 

Upon  the  appeal  against  tnis  conviction  being 

heard  at  Gloucester,  on  the  2nd  July  1872,  the 

quarber  sessions  afi&rmed  the  conviction,  subject  to 

the  following  case : 

The  appellant  is  the  owner  of  certain  lands  and 

g remises  in  the  parishes  of  Westbury  and  Hen- 
ury,  in  the  said  county,  and  also  occupies  the 
mansion  called  Pen  Park  Huuse,  with  the  farm 
premises  attached. 

Up  to  and  before  the  year  1827,  a  public  high- 
way and  carriage  road  ran  close  to  the  house  and 
farmyard,  as  shown  by  a  certain  plan  annexed. 
And  there  was  a  public  footpath  named  on  the  said 
plan  as  "  old  footpath  intended  to  remain,"  leading 
from  Upper  Pen  Park  and  the  village  of  Pilfcon, 
and  coming  into  the  said  carriage  road  to  a  point 
marked  £  on  the  plan,  and  thence  to  the  letter  G 
and  through  the  gateway  across  the  top  of  land  of 
the  appellant,  now  used  as  a  fold  yard. 

At  the  Gloucestershire  Trinity  Sessions  1827,  an 
order  was  made  (a  copy  of  which,  with  the  said 
plan  and  other  papers  were  made  part  of  the  case), 
of  which  the  following  is  material : 

It  ifl  ordered  by  this  oourt  that  the  order  for  diverting 
and  tnmiDg  a  certain  put  of  a  public  highway,  being  of 
the  IttDgthof  520  yards  orfbareaboate,  and  of  the  breadth 


of  soft,  or  thereabouts,  and  passiog  and  extending  through 
and  over  oertun  land,  the  property  of  George  Mngongn, 
Enquire,  sitoate  in  the  parish  of  Henbury,  in  this  oonufy, 
lying  between  the  turnpike  road  leading  from  the  dtj  of 
Bristol  to  the  passa^  across  the  Mver  Severn  and  tin 
tything  of  Charlton,  in  the  said  county,  and  partionkih 
delineated  on  a  certain  plan  to  the  said  order  annexao, 
and  thereon  denoted  as  lying  between  the  letters  A,  C, 
and  D  (reserving,  nevertheless,  a  free  passage  for  penoni 
on  foot  only,  over  and  along  the  land  and  soil  of  the  uid 
highway  to  and  from  a  certain  public  footpath,  oommimi. 
eating  therewith  at  the  letter  £,  as  delineated  on  the  isid 
plan,  according  to  the  ancient  usage  thereof),  to  a  oouss 
proposed  for  a  new  highway  in  lieu  thereof  tliroagh  othsr 
part  of  the  paid  land  of  the  said  Gtoorge  Bengougn  of  ths 
length  of  440  yards  or  thereabouts^  and  of  the  breadth  of 
90ft.,  also  particularly  delineated  in  the  said  plan  by  the 
colour  brown,  and  thereon  denoted  as  lying  between  the 
said  letters  A  and  D,  under  the  hands  and  seals  of 
(Gabriel  CK>ldneyand  Henry  Wenman  Newman,  Esquires, 
two  of  bis  Majesty's  justices  of  the  peace  of  and  for  this 
county,  be  confirmed  and  enrolled  amongst  the  records 
of  this  court. 

The  consent  of  the  landewner,  the  said  George 
Bengough,  described  the  reservation  in  the  same 
words  as  those  used  in  the  order  of  quarter  ses- 
sions, with  the  exception  that  the  consent  had, 
after  the  word  highway,  the  further  words,  "  so  to 
be  diverted  and  turned."  After  reciting  the  in- 
tention to  divert  the  said  highway,  the  owner 
stated  that  he  did,  "  iu  consideration  of  such  old 
highway  being  diverted  and  turned,  and  of  the 
soil  thereof  being  exchanged  to  and  vested  in  me 
(subject  to  the  said  right  of  footway  over  the  same), 
hereby  consent  in  writing,  under  my  hand  and  seal, 
to  the  making  and  continuing  a  new  highway  in 
lieu  thereof,  to  run  and  extend  from  the  said  letter 
A  through  and  over  my  said  land  unto  the  said 
letter  D,''  ,  .  .  "and  to  the  forming  and  com- 
pleting such  new  highway  at  my  expense.'* 

The  order  or  certificate  of  view  made  by  two 
justices,  on  the  12th  June  1827,  and  confirmed  by 
the  quarter  sessions,  contained  the  reservation 
exactly  in  the  same  words  as  those  of  the  land- 
owner's consent. 

The  same  two  justices  made  a  further  order  on 
the  13th  Oct.  1827,  describing  the  reservatioti  in 
the  same  words  as  their  previous  order,  and  certi- 
fying that  the  new  highway  was  in  good  condition 
and  fit  for  the  reception  of  the  pubUo;  it  then 
proceeded  as  follows : 

And  we  do  therefore  hereby  order  the  said  old  highway, 
being  of  the  length  of  520  yards  or  thereabouts,  as  de 
scribed  in  the  said  plan,  to  be  stopped  up  and  the  soil 
thereof  to  be  vested  in  the  said  G^rge  Bengough,  his 
heirs  and  assigns  (subject  to  the  said  right  of  footway 
over  the  same). 

This  second  order  of  justices  was  duly  reoeived 
and  enrolled  at  the  subsequent  oourt  of  quarter 
sessions. 

[The  plan  mentioned  showod  the  diverted  part 
of  the  old  highway  together  with  the  new  high- 
way ;  they  formed  a  nearly  right  angled  triangle ; 
the  side  formed  by  the  new  highwav  being  about 
440  yards  long,  and  the  other  two  sides  containing 
the  right  angle  being  about  520  yards.  The 
points  at  which  the  old  and  new  highways  joined 
were  marked  A  and  D  on  the  plan;  0  was  the 
point,  almost  exactly  at  the  right  angle,  where  the 
alleged  obstruction,  for  which  appellant  was  con- 
victed, had  taken  place.  The  houne  and  farm  pre- 
mises of  Pen  Park  extended  from  this  point  C 
towards  D,  on  the  side  of  the  old  highway  further 
from  the  new  highway,  and  was  marked  B  on  the 
plan.  The  reserved  footpath  communicated  with 
the  old  highway  at  the  point  E,  between  G  and  D, 
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much  nearer  the  former  than  the  latter,  and  along 
the  side  of  Pen  Park  House.  The  plan  contained  no 
mark  nor  notice  whatever  of  any  footpath  commu- 
nicating with  the  old  highway  at  the  point  G ;  but 
the  other  at  point  E  was  clearly  represented  as 
*'  old  footpath  intended  to  remain."] 

Many  years  ago,  but  subsequently  to  the  making 
of  the  aoove  order  of  sessions,  the  appellant  re- 
moyed  the  gate  shown  on  the  plan  at  the  point  G, 
and  built  a  wall  between  the  appellant's  premises, 
called  "  The  Fold,"  and  a  part  of  the  said  diverted 
highway,  and  placed  a  door  in  such  wall  near  the 
point  d,  which  door  was  occasionally  kept  looked, 
though  evidence  was  given  of  continued  user  of 
the  footpath  in  question  by  some  of  the  public. 

Upon  the  trial  of  the  appeal,  the  court  of  quarter 
sessions  holding  that  there  was  evidence  of  an 
ancient  foothpath  across  the  fold  to  the  point  G, 
from  thence  to  the  point  E,  confirmed  the  convic- 
tion with  costs  against  the  appellant,  subject  to 
the  opinion  of  the  Gourt  of  Queen's  Bench  as  to 
the  enect  of  the  order  of  Justices  confirmed  by  the 
Trinity  Quarter  Sessions,1827,  above  referred  to. 
If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  effect  of  the  said  order  was  to  stop  the 
footway  across  the  appellant's  land  to  the  point  G, 
and  thence  over  the  diverted  highway  to  the  point 
E,  rendering  the  footpaths  at  such  points  eids  de 
Macs,  then  the  conviction  was  to  be  quashed,  other- 
wise to  be  confirmed. 

Sawyer  and  Chwgh  showed  cause  against  the 
rule  to  q^Ash  the  orders  of  quarter  and  petty  ses- 
sions. The  sessions  have  found  as  a  fact,  which 
cannot  now  be  disputed,  that  there  was  before 
1827  an  old  footpath  over  the  appellant's  land, 
and  leadinff  into  that  part  of  the  highway  which 
was  then  diverted,  at  the  point   0.    No  public 

Skth  could  be  stopped  under  the  old  or  the  new 
ighwaj  Acts  without  proper  notice ;  it  devolves, 
therefore,  upon  the  appellant  to  show  that  notice 
was  publicly  given  of  his  intention  to  shut  up  this 
particular  footpath :  (Ueg.Y,  Ma/rquis  of  Downshire, 
4  A.  (fe  E.  698.)  The  omission  of  any  mention 
of  the  path  in  the  plan,  or  in  any  of  the  documents 
made  evidence  at  the  trial  of  the  appeal,  shows  of 
itself  that  no  such  notice  was  ever  siven. 

Lopes,  Q.C.,  T,  W.  Saunders,  and  James  Lewis, 
for  the  appellant,  contra, — ^We  make  no  claim  to 
stop  the  footpath  from  A,  through  E,  to 
FUton,  and  the  only  question  can  now  be  as 
to  the  effect  of  these  orders  made  in  1827 
upon  the  then  existing  pubHo  right  to  pass 
over  the  part  of  the  highway  which  was  then 
stopped  up  from  or  to  the  footpath  communicating 
wilii  it  at  G ;  that  is,  whether  by  these  orders  that 
footpath  over  the  fold  yard  was  made  2kCuX  de  sac. 
As  the  orders  were  made,  no  question  can  be  now 
xaised  as  to  the  sufficiency  of  the  notices ;  omnia 
fiis  prcesunMmtvr  acta  ;  more  especially  as  a  power 
qI  appeal  against  such  orders  existed  under  13 
Geo.  3,  0.  78,  and  was  confirmed  by  55  Geo.  3,  c. 
68.  Sect.  19  of  the  former  Act  of  1773,  concern- 
ing highways,  diverted  with  consent  of  their  owners, 
vas  repealed  by  the  latter  Act  of  1815,  but  by  the 
2nd  section  of  the  latter  Act  it  was  practically  re- 
ttuicted,  and  two  justices  were  empowered  by 
order  "  to  divert,  turn,  stop  up,  and  inclose,  sell 
ftad  dispose  of,  such  old  hiehway  or  bridleway,  and 
to  purqnase  the  ground  and  soil  for  such  new  high- 
way, bridleway,  or  footway,  by  such  ways  and 
means,  and  subject  to  such  exceptions  and  condi- 
tions in  all  respects  as  in  the  said  recited  Act 


mentioned  with  regard  to  highways  to  be  widened 
or  diverted."  This  reference  is  to  sect.  16  of  the 
Aot  of  1773,  by  which,  upon  order  of  justices  and 
payment  of  recompense  to  the  owners,  highways 
might  be  enlarged  or  diverted.  By  sect.  1/ : 
"  When  any  such  new  highways  shall  be  made  as 
aforesaid,  the  old  highway  shall  be  stopped  up,  and 
the  land  and  soil  thereof  shall  be  sold  by  the  said 
surveyor,  with  the  approbation  of  the  said  justices, 
to  some  person  or  persons  whose  lands  adjoin 
thereto,  if  he,  she,  or  they  shall  be  willing  to  pur- 
chase the  same ;  if  not,  to  some  other  person  or 
persons,  for  the  full  value  thereof;  but  if  such  old 
road  shall  lead  to  any  lands,  house,  or  place  which 
cannot,  in  the  opinion  of  such  justices  respectively, 
be  accommodated  with  a  convenient  way  and  pas- 
sage from  such  new  highway,  which  they  are 
hereby  authorised  to  order  and  lay  out,  if  the^  find 
it  necessary,  then  and  in  such  case  the  said  old 
highway  sliall  only  be  sold  subject  to  the  right  of 
way  and  passage  to  such  lands,  house,  or  place 
respectively,  according  to  the  ancient  usage  in 
that  respect."  The  several  orders  made  by  the 
justices,  and  confirmed  and  enrolled  at  quarter 
sessions,  are  drawn  in  the  words  of  the  schedules 
to  the  Act  of  1773,  the  reservation  of  the  footway 
being  expressed  as  in  schedule  18.  The  words  in 
that  schedule  are  put  in  a  parenthesis :  ("  fleserv- 
ing,  nevertheless,  to  ,  a  free  passage  for 

{)ersons,  horses,  cattle,  and  carnages,  througn  the 
and  and  soil  of  the  said  old  highway  to  and  from 
the  (land,  &o,)  belonging  to  him,  called  , 

according  to  his  ancient  usage  thereof.")  By  the 
side  of  this  schedule  is  a  marginal  note :  "  This  to 
be  inserted  where  necessary,  and  to  be  variod  as 
the  circumstances  of  the  case  may  require."  In 
Bex  V.  Winter  (8  B.  &  G.  785),  the  court  expressed 
some  doubt  whether  justices  coald  reserve  a  public 
footway  over  a  stopped  carriage  way ;  but  all  the 
authorities  agree  tnat  when  the  orders  were  con- 
firmed on  apptel,  the  soil  of  the  stopped  highway 
became  the  fee  simple  of  the  person  purchasing  it, 
subject  only  to  the  reservation  appearing  on  the 
face  of  the  orders,  (hoyn  v.  Hardwicke  (1  H.  &  N. 
49)  is  an  authority  very  nearly  in  point ;  there  an 
Inclosure  Act  empowered  commissioners,  with  the 
concurrence  of  two  justices,  to  stop  up,  divert,  or 
turn,  and  direct  to  be  discontinued,  any  public 
road  or  fpotpath  through  any  part  or  parts  of  the 
lands  and  grounds  in  the  parish  of  T.,  which  to  the 
commissioners  should  appear  useless,  subject  to  an 
appeal  to  quarter  sessions.  The  commissioners 
and  two  justices  made  an  order  stopping  up  a  public 
footpath  in  the  parish  of  T.,  which  was  continued 
as  a  footpath  into  the  parish  of  S.,  whereby  the 
part  in  tne  latter  parish  became  useless  as  a  public 
way.  It  was  held  that  the  commissioners  had 
power  to  stop  up  the  part  of  the  footpath  in  the 
parish  of  T.,  and  that  if  any  injury  was  thereby 
done,  the  remedy  was  by  appeal.  Although  this 
was  a  decision  upon  an  Inclosure  Act,  Alderson,  B., 
in  bis  judgment,  expressly  alludes  to  this  Act  of 
1815,  and  observes  upon  the  similarity  of  its  pro- 
visions. [Lush,  J. — That  case  would  be  exactly  in 
p)oint  if  there  were  no  reservation  at  all  in  this 
order  of  1827.]  The  reservation  is  "  for  persons 
on  foot  only,  over  and  along  the  land  and  soil  of 
the  said  highway  to,  &c.,  from"  this  particular 
public  footpath.  It  was  held  in  Senhouse  v.  Ohris- 
iian  (1  T.  It.  560),  that  under  a  grsnt  of  a  way 
from  A  to  B,  in,  through,  and  along  a  particular 
way,  the  grantee  is  not  ja&tiQed  in  making  a  trans- 
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Terse  road  across  the  same.  [Quain,  J. — ^How  do 
Toa  interpret  "  according  to  the  ancient  usage  P" 
'me  case  finds  that  the  path  used  to  be  from  C  to 
£.  MsLLOB,  J. — The  ancient  usage  of  the  path 
from  A  to  E  is  satisfied,  although  the  right  of 
passins  from  the  footpath  over  the  foldyard  into 
the  old  highway  is  stopped.]  The  effect  of  the 
orders  was  to  render  the  path  over  the  foldyard, 
if  it  existed  at  all,  a  oul  cZe  boc  at  0. 

Mbllos  J. — I  think  on  the  whole  the  ml6  to 
quash  the  conviction  and  order  of  quarter  ses- 
sions must  be  absolute.    The  reservation  clearly 
does    not  relate    to    any   path   communicating 
with    the   diverted   highway   at   the   point    G; 
and   it    is    certain    that    if  that   part    of    the 
highway  had  been  stopped  altogether  without  any 
reservation,  then  the  path  over  the  foldyard  would 
have  become  %cndds  sac  at  0.   We  must  consider, 
therefore,  what  is  the  effect  of  this  reservation 
upon  the  public  right  to  pass  from  the  old  road 
into  a  p|ath  not  mentionea  in  it ;  the  words  are 
"  Beserving,  nevertheless,  a  free  passage  for  persons 
on  foot  only  over  and  along  the  land  ana  soil  of 
the  said  highway  to  and  from  a  certain  public  foot- 
path communicating  therewith  at  the  letter  E,  as 
delineated   ou  the    said  plan,  according  to  the 
ancient    usage   thereof."      These    words    clearly 
negative  any  intention  to  allow  foot  passengers  to 
wander  over  the  old  carriage  way  or  to  pass  from 
it  at  any  other  point  than  that  mentioned :  and 
their  effect  most  be  the  same  as  if  they  were  con- 
tained in  an  original  grant  of  the  right  of  footway. 
I  think  since  1827  the  public  have  only  had  the 
right  to  use  this  old  road  when  passing  between 
the  points  A  and  E.    This  being  the  true  con- 
struction of  the  order,  the  conviction  was  wrong, 
and  the  Quarter  Sessions  were  wrong  in  affirm- 
ing it. 

Li7SH,  J. — I  am  of  the  same  opinion.  It  is  clear 
that  if  the  whole  road  bad  been  stopped  up 
without  reservation,  which  the  Justices  had  power 
to  do,  the  path  would  become  a  cul  de  8<ic  at  C. 
I  think  it  was  equally  competent  to  the  Justices 
to  stop  up  one  footpath,  and  at  the  same  time 
reserve  another.  They  have  reserved  a  footway 
only  to  E,  therefore  there  can  be  no  public  right 
to  enter  upon  or  leave  this  old  road  at  0. 

Quain  J. — I  am  of  the  same  opinion.  The  con- 
tinuation of  the  public  path  communicating  with 
the  old  road  at  0.  is  inconsistent  with  the  express 
terms  of  reservation  in  the  order  of  Quarter 
Sessions,  which  might  have  been  appealed  against. 

Judgment  for  appellant. 

Attorneys  for  appellant,  Meredith  and  Co.,  for 
J,  Dix,  Bristol. 

Attorneys  for  respondent,  Laicham  and  Montagu, 
Bristol. 


Tuesday,  Jan.  19, 1875. 

GOMUISSIONEBS  OF  WaLTON  V.  WaLFORD. 

Jjoeal  rates — Exemption — Limit — 35   ^    36    Vict. 

c.  79,  s.  43. 

By  a  local  Act  of  1841  commissioners  were  em" 
powered  to  make  rates  upon  owners  and  occupiers 
of  houses  and  lands  a,ccording  to  their  a/nniML 
value ;  hut  no  person  was  to  he  rated  on  account 
of  any  arable  meadow  or  pasture  la/nd  exceeding 
two  acres,  or  farm  houses  and  huHdings  used 
exclusively  for  farming  purposes. 

These   commissioners,    having    heeome  an  urban 


sanitary  authority,  levied  a  rate  under  the  PiMe 
Health  Act  1872,  sect.  16;  the  defendatU,  being 
rated  on  account  of  land  and  farm  buildmgt 
exempt  under  the  said  local  Act,  refused  to  pay. 
By  sect.  43  of  tJte  said  Act  of  1872,    any  limit 
imposed  on  or  in  respect  of  any  rate  by  any  local 
Act  of  Parliament  shall  not  apply  to  any  rate 
under  thai  Act. 
Held,  in  an  action  hy  the  commissioners  to  recover 
this  rate  from  the  defendant,  that  the  defendant s 
exemption  under  the  local  Act  was  not  a  Umii 
imposed  on  or  in  respect  of  a  rate  (u   eontemr 
plated  hy  the  Act  of  1872. 
This  was  an  action  brought  by  the  above  named 
plaintiffs,  who  are   the   Commissioners    for  im- 
proving the  town  and  parish  of  Walton  in  the 
County  of  Essex,  to  recover  from  the  defendant 
the  sum  of  32£.  17«.,  being  the  amount  at  which 
he  was  rated  in  the  rate  hereinafter  mentioned, 
and  b^  consent  of  the  parties  and  by  order  the 
following  case  was  stated  for  the  opmion  of  the 
court,  without  pleadins^:    By  an  Act  of  Parlia- 
ment, 4  &  5    Vict.,  c.   Ixx.,  which   received  the 
Boyal  Assent  on  2l6t  June  184'1,  being  an  Act  to 
authorize  and  provide  for  certain  improvements  in 
the  parish  of  Walton-le-Soken  otherwise  Walton- 
on-the-Naze,  in  the  county  of  Essex,  and  which 
Act  may  be  referred  to  and  is  to  be  taken  as  part 
of  this  case,  it  was  enacted  that  the  vicar  and 
curai  es  of  the  said  town  of  Walton,  the  incumbent 
of  the  parish  of  the  Holy  Trinity  at  Colchester, 
the  lord  of  the  manor  at  Walton  aforesaid,  and  the 
churchwardens,  overseers  of  the  poor,  surveyors  of 
the  highways  of  the  said  town  for  the  time  being, 
all  respectively,  together    with    certain  persons 
therein  named,  and  every  person  who  should  be 
assessed  to  the  improvement  rate  hereinafter  men- 
tioned, at  the  yearly  rent  of  502.  and  upwards, 
whether  assessed  as  lessee,  owner,  or  occupier,  and 
who  shoul'd  have  paid  all  arrears  of  the  rate  which 
should  have  been  theretofore  made  upon  him,  and 
upon  such  premises,  should  be  and  thoy  were 
thereby  appointed  commissioners  for  putting  the 
said    Act    into    execution.     The    Act  contained 
powers  as  to  sea  defences,  sewers,  drains,  streets, 
causeways,  and  nuisances,  and  other  general  pro- 
visions not  necessary  to  be  here  referred  to. 
Section  230  of  the  said  Act  is  as  follows : — 

And  in  order  to  raise  money  to  pay  the  interest  of  the 
money  to  be  borrowed  and  other  expenaee,  and  onikj 
for  oarcying  the  several  pnrpoeea  of  the  Act  into  exeeiip 
tion,  be  it  enacted  that  it  ahall  be  lawful  for  the  com- 
miBBioners  at  their  first  meeting  or  any  adjoummeot 
thereof,  and  also  twice  in  every  year  to  be  oomvpted 
from  the  Slat  Deo.  now  laat  past,  and  in  every  no- 
oeeding  year,  or  when  and  as  often  as  they  shaU  think  it 
desirable  or  necessary,  to  make  one  or  more  equal  assess- 
ments or  rates,  to  be  signed  by  the  oommiBsioners  or  any 
three  of  them,  assembled  at  any  general,  special,  or 
adjonmed  meeting,  upon  the  several  owners,  proprieters, 
lessees  and  occupiers  of  all  houses,  milk,  shops,  ware- 
houses, ooaohhouses,  stables,  cellars,  buildings,  gardens, 
Ittads,  tenements,  hereditaments,  and  premises  what- 
soever within  the  limits  of  this  Act,  according  to  the 
annual  value  of  the  same,  so  as  suou  rates  or  aseesa- 
ments  do  not  exceed  in  any  one  year  to  be  oomputed  as 
aforesaid  the  sum  of  two  shillings  and  sixpence  in  the 
pound  on  such  annual  value,  except  as  herein  provided ; 
and  unless  it  shall  be  otherwise  ordered  by  the  oom- 
missioners,  such  rates  shall  be  made  at  the  quarterly 
meetings  in  the  months  of  IkEay  and  August  in  ever/ 
year. 

By  section  234 : — 

No  person  shall  be  rated  in  pursuance  of  this  Act  an  ae- 
ooont  of  any  arable  meadow^  or  pasture  land  exceeding  two 
aorea,  exoepting  as  is  specnaUy  provided  for  in  tibia  Arti 
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or  of  aaj  tithes  or  oomposition  in  lien  of  tithes  within 
the  limits  of  this  Act,  or  the  farmhouses  end  buildings 
used  ezdusiTeiy  for  farming  purposes. 

Bjr  section  278 : — 

Tms  Act  shall  be  applicable  to  and  be  put  in  f oroe 
for  the  improTement  of  the  town  and  all  other  parts  of 
the  Bsid  parish  of  Walton. 

WaltoQ-on-the-Naze  is  a  parish  on  the  east  coast, 
containing  about  2380  statute  acres.  During  the 
last  fifty  years  it  has  been  enlarged  and  altered 
from  an  agricultural  parish,  with  a  tew  farm  houses 
and  cottages,  to  a  watering-place,  consisting  of 
small  houses  and  a  few  streets,  to  which,  in  the 
season,  visitors  resort,  but  which  is  in  the  winter 
deserted,  and  the  ordinary  population  of  the  parish 
is  about  1200.  A  small  portion  only  of  the  2386 
acres  aforesaid  is  occcupied  by  the  town,  and  the 
value  of  the  neighbouring  land  has  not  been  in- 
creased by  its  proximity  to  the  town,  the  season 
being  a  short  one,  and  the  class  of  visitors  one  by 
whom  little  money  is  brought  into  the  place. 

For  a  long  time  the  said  Act  continued  to  be 
practically  unused ;  but  in  or  about  the  year  1868 
the  commissioners  appointed  a  clerk,  and  have 
borrowed  moneys  under  the  Act,  and  in  order  to 
pay  the  interest  thereon,  and  to  defray  the  ex- 
penses they  were  put  to,  have  levied  assessments 
and  rates  in  the  manner  by  the  said  Act  authorized. 
Bat  no  rate  made  down  to  the  passing  of  the 
Public  Health  Act  1872  has  exceeded  one  shilling 
and  sixpence  in  the  pound. 

Down  to  the  passing  of  the  Public  Health  Act 
1872  (35  &  36  Vict.  c.  79),  the  Local  Government 
Acts  had  never,  nor  have  they  since,  been  adopted 
by  the  commissioners,  and  no  part  of  the  district 
under  the  Local  Act  had  or  has  any  part  of  its  area 
situated  within  a  borough  or  Local  Government 
District.  It  is  contended  on  behalf  of  the  plain- 
tiff that  by  the  said  Public  Health  Act  1872,  the 
town  and  parish  of  Walton-on-the-Naze  was  con- 
stituted an  urban  sanitary  district,  and  that  the 
commissioners  became,  and  were  constituted,  and 
are  the  urban  sanitary  authority ;  and  the  court, 
acting  on  this  assumption,  held  a  meeting  pro- 
fessedly as  such  authority  in  accordance  with 
sect.  6  of  this  Act  upon  4th  Sept  1874. 

Since  the  last  mentioned  dale  the  said  commis- 
sioners have  appointed  a  medical  officer  of  health, 
and  an  inspector  of  nuisances,  and  claimed  to  act 
as  and  to  be  an  urban  sanitary  authority. 

By  sect .  7  of  the  Public  Health  Act  1872,  it  was 
enacted  as  follows : — 

Subjeot  to  the  provisions  of  this  Act  the  Looal  Govem- 
ment  Aote  shall  be  deemed  to  be  in  force  within  the 
district  of  every  urban  sanitary  authority,  and  from  and 
ifter  the  first  meeting  of  an  urban  sanitary  authority  in 
pursuance  of  this  Act,  there  shall  be  transferred  and  at- 
tach to  an  urban  sanitarv  authority,  to  the  exclusion  of 
any  other  authority  which  may  have  previouely  exercised 
or  been  subject  to  the  same,  all  powers,  rights,  duties, 
e^Moities,  liabilitieB  and  obligations  within  such  district 
exercisable  or  attaching  by,  and  to  a  Local  Board  under  the 
Local  Government  Acts,  and  by  and  to  the  sewer  an. 
ihority,  under  the  sewage  Utilization  Act,  and  by  and  to 
the  nuisance  authority,  under  the  Nuisances'  Bemoval 
Acts,  and  by  and  to  the  local  authority  under  the  Com- 
SMin  Lodging  Houses'  Act,  the  Artizans  and  Labourers' 
Bwellings  Act,  and  the  Bakehouse  Begnlation  Act,  or  by 
and  to  any  of  the  said  authorities  under  any  of  such  Acts, 
or  any  Acts  amending  such  Acts. 

By  sect.  16  it  is  enacted  as  follows  : — 

All  expenses  incurred  or  payable  by  an  urban  sanitary 
authority  under  the  Sanitary  Acta,  shall,  if  the  liooal 
Oovemment  Acts,  or  the  provisions  of  those  Acts  with 
nspect  to  rating,  were  at  or  immediately  before  the 
of  this  Act,  in  force  throughout  the  district  of 


suoh  authority,  or  within  a  looal  government  district 
wholly  within  such  district,  be  defrayed  in  manner  pro- 
vided by  those  Acts ;  and  if  the  LooaJ  (jk>vemment  Acta 
were  not  so  in  force  at  or  immediately  before  the  passing 
of  this  Act,  be  defrayed  as  follows :  that  is  to  say, 

(1)  In  the  case  of  the  council  of  a  borough,  out  of 

the  borough  fund  or  borough  rate. 

(2)  In  the  case  of  improvement  oommissionerSj  out  of 

any  rate  in  the  nature  of  a  general  district  rate 
leviable  bv  them  as  such  commissioners  through- 
out the  whole  of  their  district. 
Provided  that  where  an  urban  sanitary  authorilnr  had, 
before  ^e  passing  of  this  Act,  power  to  levy  within  its 
district  a  rate  or  rates  for  paving,  sewering  or  other 
sanitu7  purposes,|all  expenses  incurred  by  suchauthoril^ 
in  the  performance  of    its  duties  under  the  Sanitary 
Acts  shall  be  defrayed  out  of  such  rate  or  rates,  except 
where  at  the  time  of  the  passing  of  this  Act  any  suoh 
expenses  were  oharffsable  upon  the  borough  fund  or 
borough  rate,  in  whi<ui  case  suoh  expenses  shall  oontinue 
so  churgeable. 

Sect.  25  is  as  follows : — 

After  the  passing  of  this  Act,  the  Looal  Government 
Acts  shall  not,  nor  shall  an^  provision  thereof,  be 
adopted  in  or  by  any  plaoe  without  the  consent  of  the 
Local  Government  Board. 

By  sect.  33  it  is  enacted  as  follows  : — 
The  Local  Government  Board  may  on  the  application  of 
the  sanitary  authority  of  any  district,  by  provisional 
order,  wholly  or  partially  repeal,  alter  or  amend,  any 
local  Acts,  other  than  Acts  for  the  conservancy^ 
rivers  in  force  in  suoh  district,  and  not  oonfernng 
powers  or  privileges  upon  corporations,  companies, 
undertakers,  or  individuals  for  their  own  pecuniary 
benefit,  which  relate  to  the  same  subject  matters  as  the 
Sanitary  Acts. 

By  sect.  43  of  the  same  Act,  it  is  enacted  that — 

Any  limit  imposed  on  or  in  respect  of  any  rate  by  any 
Local  Act  of  Parliament,  shall  not  apply  to  any  rate 
required  to  be  levied  for  the  purpose  of  def rayin^^  any 
expenses  incurred  by  a  sanitary  authority  for  sanitary 
purposes. 

And  by  sect.  59  of  the  same  Act,  it  is  enacted 
that- 
All  powers  given  by  this  Act  shall  be  deemed  to  be  in 
addition  to,  and  not  in  derogation  of,  any  other  powers 
conferred  by  Act  of  Parliament,  law  or  custom,  and  such 
other  powers  may  be  exercised  in  the  same  manner  as  if 
this  Act  had  not  passed. 

At  a  special  meeting  of  tlie  improvement  com- 
missioners, duly  held  on  the  9th  Sept.  1873,  the 
plaintiffs  alleging  to  act  as  the  urban  sanitary 
authority,  purposed  to  levy  a  rate  of  one  shilling 
and  sixpence  in  the  pound,  upon  all  messuages, 
lands,  tenements,  and  hereditaiments,  in  and 
throughout  the  town,  and  all  other  parts  of  the 
parish  of  Walton  aforesaid,  for  the  purpose  of 
defraying  the  expenses  specified  in  a  certain  esti- 
mate, the  details  of  which  are  not  material  to  the 
point  discussed  on  the  argument  of  the  case. 

In  making  the  assessment  for  this  rate  the 
plaintiffs  assessed  all  rateable  property  within  their 
umits  at  an  equal  rate  according  to  the  last  aseea- 
ment  for  the  relief  of  the  poor  within  their  limits, 
and  did  not  restrict  the  rating  of  the  arable, 
meadow,  or  pasture  land,  held  by  any  one  occupier 
to  a  quantity  not  exceeding  two  acres.  They  also 
included  farm  houses  and  buildings  used  exclu- 
sively for  farming  purposes. 

In  the  said  rate  or  assessment  the  defendant  was 
rated  in  the  sum  of  32L  lis,  on  account  of  arable, 
meadow,  and  pasture  land  exceeding  two  acres,  not 
being  land  falling  within  the  exception  referred  to 
in  sect.  234  of  4  &  5  Vict.  o.  Ixx,  as  specially  pro- 
vided for  in  the  said  Act ;  and  on  account  of  fa.rm 
houses  and  buildings  used  exclusively  for  farming 
purposes ;  and  it  is  to  recover  this  sum  that  the 
present  action  is  brought. 
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The  defendant  oontends  that  under  the  above 
circnmstances  he  is  not  liable  to  be  assessed  or 
rated  as  aforesaid,  to  or  in  the  said  rate,  on  account 
of  his  arable,  meadow,  or  pasture  land,  exceeding 
two  acres,  and  not  falling  within  the  exception 
aforesaid ;  nor  on  account  of  his  farm  houses  and 
buildings  used  exclusively  for  farming  purposes. 
The  plaintiffs  insist  that  the  defendant  is  Uable  to 
be  rated  and  assessed  to  the  said  rate,  irrespective 
of  any  limit  imposed  by  the  said  Walton  Improve- 
ment Act. 

The  question  for  the  opinion  of  the  court  is 
whether  the  defendant  is  liable  to  be  rated  to  the 
said  rate  in  the  manner  hereinbefore  set  forth.  If 
the  court  shall  be  of  opinion  that  the  defendant  is 
liable  to  be  rated  to  the  said  rate  in  manner  herein- 
before set  forth,  then  judgment  shall  be  entered  up 
for  the  plaintiff  for  37^  17«.,  without  cost  of  suit. 
If  the  court  shall  be  of  opipion  that  the  defendant 
is  not  liable,  then  judgment  without  costs  of  suit 
shall  be  entered  up  for  the  defendant ;  the  parties 
to  this  special  case  having  agreed  that  eacn  shall 
bear  his  own  costs. 

Broiim,  Q.O.  (with  him  Philbrich,  Q.O.)  argued 
for  the  plaintiffs. — In  the  local  Act  relating  to  this 
case  there  is  a  limit  as  to  the  amount  of  the  rate 
to  be  imposed,  and  a  limit  as  to  the  acreage  of  the 
property  to  be  assessed.  By  sect.  43  of  the  Pub- 
lic Health  Act,  1872,  both  these  limits  are  abolished, 
and  there  is  now  nothing  to  prevent  the  plaintiff 
from  enforcing  this  rate.  [Blackbubn,  J. — Sect. 
234  of  the  Local  Act  exempts  all  arable,  meadow, 
or  pasture  land  exceeding  two  acres  fix)m  being 
rated  at  all.]  No,  it  seems  to  have  been  the  cus- 
tom to  rate  such  land  as  if  it  were  only  two  acres. 
[Lush,  J. — That  cannot  be  the  meaning  of  the  sec- 
tion, for  farmhouses  and  buildings  are  exempted 
also.]  The  plaintiffs*  contention  is  in  furtherance 
of  the  objects  of  Sanitary  Acts,  and  if  not  adopted, 
the  result  will  be  to  increase  the  burden  upon 
urban  residents. 

Bowen  for  the  defendant. — Sect.  234  of  the  local 
Act  creates  an  exemption,  and  that  word  has  a 
meaning  perfectly  distinct  irom  the  word  limit. 
The  Legislature  has  carefully  observed  the  dis- 
tinction in  several  statutes ;  e.  27.  in  11  &  12 
Yict.  c.  63,  s.  88,  where  the  proviso  continues 
previous  exemptions ;  similarly  in  21  &  22  Yict. 
c.  98,  SB.  56  and  77.  [Lush,  J. — In  this  very  Act 
provision  is  made  by  sect.  18  for  exemptions  in 
rural  sanitary  districts.]  The  plaintiffs'  rating 
powers  spring  entirely  from  sect.  16  of  the  Public 
Health  Act,  1872,  and  its  amendment  in  37  &  38 
Yict.  c.  89,  s.  8,  unless  sect.  43  helps  them.  By 
the  latter  section,  any  limit  imposed  on  or  in  re- 
spect of  any  rate  by  any  local  Act  of  Parliament, 
snail  not  apply  to  any  rate  required  under  this 
Act.  The  word  exemption  cannot  there  be  read 
instead  of  limit.  The  language  would  be  inartistic 
and  inappropriate  if  provision  were  made  concern- 
ing an  exemption  imposed  on  or  in  respect  of  a 
rate.  Moreover,  if  this  section  applies  at  all  to 
sect.  234  of  the  local  Act,  it  should  apply  to  the 
whole  of  it,  and  it  is  impossible  to  say  that  the 
exemption  of  farm  buildings  is  a  limit  to  a  rate. 
Brovm  in  reply. 

Blackburn,  J. — As  far  as  it  is  possible  to  get 
any  definite  idea  of  these  Public  Health  Acts,  I 
entertain  no  doubt  that  the  defendant  is  entitled  to 
our  judgment.  The  16th  section  of  the  Act  of 
1872  provides  that  all  expenses  incurred  or  payable 
by  an  urban  sanitary  authority  under  the  Sanitary 


Acts,  shall,  if  the  Local  Government  Acts  were 
not  in  force,  be  defrayed,  in  the  case  of  improve- 
ment commissioners,  out  of  any  rate  in  the  nature 
of  a  general  district  rate  leviable  by  them  as  sach 
commissioners  throughout  the  whole  of  their  dis- 
trict. Then  comes  a  proviso,  which,  as  interpreted 
by  sect.  6  of  the  Act  of  1874,  seems  to  have  no  re- 
lation to  the  present  case.  Bv  a  rate  made  by  the 
plaintiffs  under  this  section,  they  have  relied  upon 
the. application  of  sect.  43  in  order  to  impose  upon 
tha  defendant  a  liability  to  which  he  was  not  be- 
fore subject.  By  that  section  "  any  limit  imposed 
on  or  in  respect  of  any  rate  by  any  local  Act  of 
Parliament,  shall  not  apply  to  any  rate  required  to 
be  levied  **  under  this  Act.  By  the  Local  Act  of 
1841,  sect.  230  empowers  the  commissioners  to 
"  make  rates  upon  tne  several  owners,  proprietors, 
lessees,  and  occupiers  of  all  houses,  mills,  shops, 
warehouses,  coacn-houses,  stables,  cellars,  build- 
ings, gardens,  lands,  tenements,  hereditaments,  and 
premises  whatsoever,  within  the  limits  of  this  Act, 
according  to  the  annual  value  of  the  same,  so  as 
such  rates  or  assessments  do  not  exceed  in  any  one 
year  to  be  computed  as  aforesaid  the  sum  of  two  shil- 
lings and  sixpence  in  the  pound  on  such  annual 
value,  except  as  herein  provided."  That  section,  no 
doubt  imposes  a  limit  of  two  and  sixpence  in  the 

?ound,  which  is  abolished  by  sect.  43  of  the  Act  of 
872.  Sect.  234  provides  that  "  No  person  shall 
be  rated  in  pursuance  of  this  Act  on  account  of 
any  arable,  meadow,  or  pasture  land  exceeding  two 
acres,  excepting  as  is  specially  provided  for  in  this 
Act,'*  ...  "or  the  farm  houses  and  buildings 
used  exclusively  for  farming  purposes."  Now,  I 
think  this  is  not  so  much  a  limit  to  the  size  ofland 
to  be  rated,  or  even  an  exemption  of  any  assess- 
ment above  two  acres,  as  a  provision  that  the  rating 
powers  given  in  the  Act  shall  not  apply  at  all  either 
to  land  above  the  extent  mentioned,  or  to  any  farm 
buildings.  The  Legislature  must  use  clear  lan- 
guage to  destroy  the  benefits  thus  granted  to 
owners  of  agricultural  property.  There  are  no 
words  whatever  in  this  Act  of  1872  which  can  be 
construed  to  impose  fresh  taxes  upon  lands  and  farms 
which  have  been  previously  entirely  exempted.  Oar 
jud(;ment  is  therefore  for  the  defendant. 

Mellob,  J. — I  am  of  the  same  opinion.  The 
burden  lies  upon  the  plaintiffs  to  show  that  the 
rates  are  imposed  upon  different  people  under  the 
Act  of  1872,  from  those  who  were  oefore  liable ; 
and  the  words  of  that  Act  do  not  support  that 
contention. 

Lush,  J. — I  am  of  the  same  opinion.  The  Ian* 
guaffe  which  could  put  an  end  to  this  exemptioo, 
ought  to  be  unambiguous  and  decided.  I  do  not 
think  the  43rd  section  applies  to  this  case  at  alL 

Judgment  for  the  defendaad. 

Attorney  for  plaintiff,  /.  Af .  Morris,  for  FhiXbfiA 
and  MydcUeton,  Harwich. 
Attorneys  for  defendant,  Woodrooffe  and  PUukitL 


Saturday,  Jan,  23, 1875. 

Beg  v.  Bubkbt. 

Obstruction  of  highwa/y —  Out  de  sac — Puhlio  utSUtf* 
A  public  footpath  was  rendered  a  cut  de  sac  hif 
buildings  authorised  by  Act  of  Pariiameni;  iM 
defendant  obstructed  the  path  at  a  place  bekoesn 
which  and  the  end  of  the  cul  de  sac  (here  was  no 
opening  or  thoroughfare.  Upon  an  indictment 
for  thu  obstruction,  the  jury  found  the  defendant 
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gutUy ;  hut  they  also  fownd  thai  this  part  of  the 
wdh,  which  the  defendcmVn  obstruction  stopped, 
had  ceased  to  he  of  any  puhUc  utility, 
EtUd  upon  a  special  case  reserved  }^  the  judge  at 
ihe  trial,  thai  a  public  path  was  stiU  a  hijhway, 
dUhough    it    held  become    a  cul  de    sue;    and 
that  the  measure  of  public  inconvenience  caused 
by  the  obstruction  of  such  a  highwa/y  could  be 
considered  only  with  regard  to  thk^ famishment  of 
the  person  causing  it. 
This  was  an  indictment  for  misdemeanonr  in  ob- 
structing a  public  highway.  The  jarv  found  a  ver- 
dict of  guilty,  but  that  the  public  highway  in  ques- 
tion was  not  of  public  utility.  Thereupon  under  the 
direction  of  the  Lord  Chief  Justice  and  by  con- 
sent of  the  parties,  the  following  case  has  been 
stated  hj  the  parties  for  the  purpose  of  obtaining 
the  opinion  of  the  court  on  points  of  law  raised  at 
the  trial  on  behalf  of  the  defendant ;  either  party  to 
he  at  liberty  to  turn  the  decision  of  the  court  on 
this  special  case  into  a  special  verdict. 

1.  The  prosecutor  of  this  indictment  is  one 
William  Escott,  who  occupies  as  tenant  a  certain 

Sublic  house  called  the  King's   Arms,  which  is 
uilt  upon  a  certain  river  wall  called  the  Marsh 
WaU. 

2.  The  defendant,  George  Burney,  is  a  tank 
manufacturer,  who  also  occupies  premises  for  the 
parpose  of  his  business  on  the  said  Marsh  ^all. 
The  premises  of  the  defendant  are  on  the  south  of, 
and  near  to,  the  premises  of  the  prosecutor. 

3.  The  said  Marsh  Wall  is  an  immemorial  wall 
or  embankment  of  earth  erected  along  a  portion  of 
the  shore  of  the  Isle  of  Dogs,  in  the  parish  of  All 
Saints,  Poplar,  in  the  county  of  Middlesex,  as  a 
defence  against  the  Thames,  which  at  this  part 
runs  nearly  from  north  to  south.  This  Marsh 
Wall  originaUy  extended  round  the  whole  of  the 
Isle  of  Dogs.  It  is  stated  on  behalf  of  the  prosecu- 
tion, but  not  admitted  by  the  defendant,  that  the 
soD  of  the  Marsh  Wall  is  vested  in  the  Poplar 
District  Board  of  Works  by  virtue  of  18  &  19  Vict, 
c  120. 

4.  From  time  immemorial  there  has  been,  and 
at  the  time  of  the  passing  of  the  Act  of  Parlia- 
ment, 27  &  28  Vict.  c.  cclv.,  entitled  the  Millwall 
Canal  Wharfs  and  Graving  Dock  Act  1864,  there 
was  a  public  footway  over  a  portion  of  the  said 
Marsh  Wall,  running  close  by  the  river. 

[A  plan  of  the  locality  was  annexed  to  and  made 
part  of  the  special  case,  from  which  it  appeared 
that  nearly  parallel  to  this  public  footway,  and 
about  a  hundred  yards  from  the  river  is  a  public 
highway,  called  the  Westferry-road.  From  this 
road  to  the  said  footway  and  the  river  there  are 
several  communications  by  public  lanes  and 
streets,  but  between  a  street  named  Union-street, 
on  the  north,  and  another  street  named  Gaverick- 
street,  on  the  south,  both  of  which  streets  run 
nearly  east  and  west  between  Westferry-road  and 
the  said  footway,  there  is  no  public  communica- 
tion from  Westferry-road  to  this  footway.  On 
the  portion  of  the  footway  between  these  two 
streets  and  on  the  opposite  side  from  the  river 
are  situated  first  towards  the  north  the  premises 
of  &e  prosecutor,  marked  S  on  the  plan,  with 
pablic  steps  to  the  river  just  opposite.  Next  to 
the  bouth  are  situated  the  defendant's  premises, 
Uien  Messrs.  Fennier's,  and  then  the  premises  of 
the  Millwall  Dock  Gompanv,  the  boundary  of 
which  last  premises  is  ouilt  right  across  the 
footway,  ana  by  the  authority  of   their  Act  of 
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Parliament  has  rendered  the  footway  at  this  spot, 
whioh  is  marked  C  on  the  plan,  a  cul  de  sac. 
The  southern  boundary  of  the  Millwall  Docks  has 
also  rendered  the  portion  of  the  footway  between 
it  and  Gaverick-street  another  cul  de  sac.  The 
obstruction  for  which  the  defendant  was  indicted 
is  situated  at  a  point  marked  0  O  in  the  plan, 
and  crosses  the  said  footway  at  the  spot  separating 
the  premises  of  the  prosecutor  from  those  of  the 
defendant.] 

5.  The  defendant  at  the  time  of  the  passing  of 
the  said  Millwall  Canal  Wharfs  and  Graving  Dock 
Act  1864,  occupied,  and  from  thence  hitherto  has 
occupied,  and  still  occupies  his  said  premises  for 
the  purpose  of  his  said  business,  and  the  old 
public  footway  traversed  the  said  premises  as 
shown  on  the  plan. 

6.  Soon  after  the  passing  of  the  said  Millwall 
Canal  Wharfs  and  Graving  Dock  Act  1864,  and 
under  the  powers  therein  contained  the  Millwall 
Docks  were  constiiioted,  and  the  said  public  foot- 
way was  lawfully  stopped  up  by  a  wooden  fence 
at  the  spot  marked  C  on  the  said  plan.  To  the 
southward  of  the  spot  marked  0  for  a  distance  of 
about  113  yards  on  the  plan,  the  said  public  foot- 
way was  also  lawfully  stopped  up  by  the  Millwall 
Dock  Company's  works,  and  a  portion  of  the 
Marsh  Wall  actually  cut  through  by  the  dock 
entrance  as  shown  in  the  plan.  A  copy  of  the 
Millwall  Canal  Wharfs  and  Graving  Docks  Act 
1864,  formed  part  of  this  case,  but  the  only 
material  section  is  the  24th,  which  authorised  the 
stopping  up  and  discontinuing  of  any  footways 
upon  or  over  any  lands  acquired  by  the  company. 

7.  Since  the  erection  of  the  fence  at  C,  under 
the  circumstances  aforesaid,  the  said  public  foot- 
way has  not  led,  nor  does  it  now  lead  to  any  public 
place  south  of  the  defendant's  premises,  in  fact  it 
forms  a  cul  de  sac,  from  the  King's  Arms  landing- 
stairs.  The  nearest  public  highway  leading  from 
the  Westferry-road  to  the  said  public  footway  to 
the  north  of  the  spot  marked  C  is  Union-road 
shown  on  the  plan.  The  distance  from  C  to  S,  is 
136  yards,  and  from  C  to  TJnion-road,  291  yards. 

8.  Since  the  said  public  footway  has  been  so 
stopped  up  by  the  fence  at  C,  that  part  of  the 
saia  public  footway  which  traversed  the  defen- 
dant's premises,  has  ceased  to  be,  and  is  not  at 
the  present  time  of  any  public  utility. 

9.  After  the  said  public  footway  was  so  stopped 
up  as  aforesaid  by  tne  fence  at  C,  and  within  the 
times  mentioned  in  the  said  indictment,  the  defen- 
dant placed  an  obstruction  at  the  spot  marked 
0  O  on  the  plain. 

10.  Messrs.  Fenner,  who  occupy  premises  to  the 
south  of  the  defendant's  as  shown  on  the  plan,  had 
also,  at  the  time  when  the  indictment  was  pre- 
ferred against  the  defendant,  placed  another  ob- 
struction at  the  point  marked  N  N  on  the  plan. 
Messrs.  Fenner  were  also  indicted,  but  the  trial 
has  been  postponed  until  afi>er  the  argument  of  this 
case. 

11.  A  copy  of  the  indictment  against  the  defen- 
dant accompanies,  and  is  to  form  part  of  this 
case. 

12.  It  was  contended  at  the  trial  on  behalf  of 
the  defendant  that,  as  the  said  public  footway 
had  under  the  provisions  of  the  Millwall  Canal 
Wharfs  and  Graving  Docks  Act,  1864,  been  law- 
fully stopped  up  by  the  Millwall  Dock  Company  at 
the  point  marked  C,  and  thereby  the  terminus  to 
whioh  it  originally  led  to  the  south  could  not  be 
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approached  by  means  of  the  said  footway,  and  as  I 
those  parts  of  it  which  traversed  the  premises  of 
the  defendant,  and  of  Messrs.  Fenner  had  ceased 
to  be  of  public  utility ;  the  said  public  footway  had 
at  the  time  of  the  obstruction,  ceased  to  be  an  ex- 
isting public  footway  at  the  spot  0  O,  where  the 
obstruction  was  placed,  and  that  the  indictment  for 
such  obstruction  could  not  be  supported  against 
the  defendant. 

13.  It  was  contended  on  behalf  of  the  prosecu- 
tion that  the  said  public  footway  had  never  ceased 
to  be  a  public  footway  at  the  spot  O  0  where  the 
obstruction  was  placed,  and  that  its  being  stopped 
up  by  the  Dock  Gompaoy  at  one  place,  under  the 
powers  of  an  Act  of  Parliament,  did  not  justify 
the  defendant  in  obstructing  it  at  another  place 
without  legal  sanction. 

The  question  for  the  opinion  of  the  court  is, 
whether  haying  regard  to  the  verdict,  and  the 
facts  stated  herein,  the  indictment  against  the 
defendant  can  be  supported.  If  the  court  shall 
answer  this  question  in  the  affirmative,  the  verdict 
of  guilty  is  to  stand. 

n  the  court  shall  answer  this  question  in  the 
negative,  the  verdict  of  guilty  shall  be  vacatied, 
and  a  verdict  of  not  guilty  entered. 

Huddleston,  Q.C.  (with  him  Poland)  argued  for 
the  prosecution. — There  are  many  dida  of  judges 
to  the .  effect,  even  if  it  has  not  been  distinctly 
held,    that    a   road    continues   a  highway,  even 
although  it  be  made  a  ct^  de  sog.    In  a  case  men- 
tioned in  a  note  to  Da/niel  v.  North  (11  East,  375), 
Lord  Kenyon  is  reported  to  have  said  with  reference 
to  this  point,  "  as  to  this  not  being  a  thoroughfare, 
that  can  make  no  difference."    It  was  held  in 
Yoimg  V.  Outhhertson  (1  Macq.  455),  that  "  the 
terminus  of  a  public  way  may  be  sufficient,  although 
it  has  not  in  the  ordinary  sense  an  exit.   It  may  be 
A  cul  de  aac"    During  the  argument  of  Bex  v. 
Ma/rqtMi  ofDownshire  (4  A.  &  E.  698),  Patteson,  J., 
remarked  at  p.  713,  *'  It  has  been  held  that,  where 
there  never  was  a  right  of  thoroughfare,  a  jury 
might  find  that  no  public  way  existed ;  but  it  has 
never  been  settled  that,  where  there  had  been  a 
public  right  of  passing  through,  the  right  of  way 
was  abolished  by  stopping  one  end  of  the  passage." 
The  point  was  considered  in  a  case  argued  in  this 
court  last  week.  Beg,  v.  WaUer  (31  L.  T.  Bep.  N.  S. 
777),  and  decided  upon  the  authority  of  Owyn  v. 
Hardwicke  (1  H.  h  N.  49) ;  in  the  latter  case  the 
conclusion  involved  this  point :  Alderson,  B.,  said, 
"  If  there  be  no  absurdity  in  construing  the  words 
of  this  Act  literally,  why  should  we  not  do  so,  and 
say  that  the  part  of  the  footpath  which  is  not 
stopped  up  will  remain  a  public  footway,  and  the 
other  part  will  be  no  longer  a  footway  but  inclosed 
land."   In  Bat&mom  v.  Bluck  (18  (J.  fi.  870),  it  was 
held  that  a  public  highway  may  in  law  exist  over 
a  place  which  is  not  a  thoroughfare.    Whether  in 
fact  it  does  exist  or  not  is  a  question  for  the  jury. 
Here  the  jury  by  their  venlict  have  found  this 
obstruction  to  have  been  placed  on  a  highway. 
[Blackbu&n,  J. — Subject  to  the  statements  in  the 
special  case,  and  the  question  whether,  if  other- 
wise a  hi^hwa;^,  the  want  of  any  public  utility 
prevents  its  being  so.]    The  special  case,  as  well 
as  the  verdict,  finds  this  place  to  be  a  highway. 
[Blackbu&n,  J. — Your  argument  must  be  that  the 

?arish  is  bound  to  repair  this  useless  cul  de  sac.'] 
*he  defendant's  proper  course  is  to  apply  under 
the  Highway  Act  for  an  order  of  sessions  to  stop 
it  up,  and  if  opposed  a  jury  may  then  decide  the 


question  of  public  advantage.  In  Dawes  v. 
Hawkms  (29  L.  J.  343,  0.  P.),  Bvles,  J.,^  said,  rt 
p.  347,  "  It  is  also  an  established  maxim,  once  a 
highway  always  a  highway." 

Wathin  Williams,  Q.  0.  (with  him  TrevelycM), 
for  the  defence. — In  the  first  place  my  contention 
is  that  in  consequence  of  the  Mill  wall  Act,  the 
place  of  this  obstruction  is  not  anj  longer  a  high- 
way ;  and  in  the  next  place,  even  if  it  be  strictly  a 
highway,  the  finding  of  the  jury  that  this  ctdTda 
sac  has  no  public  utility,  renders  the  obstruction 
no  public  nuisance,  and  therefore  the  indictment 
will   not  lie.    To  be  a  public  way  a  path  must 
lead  to  a  public  place ;  tnis  was  held  to  be  the  law 
of  England  as  well  as  of  Scotland  by  Cranwortb, 
L.  C,  in  the  case  cited  of  Youm  v.  Cuthberlsont 
and  also  in  the  case  immediately  preceding  it: 
(Campbell  v.  Lang,  1  Macq.  451.)  Lord  Oranworth 
said,  at  p.  453,  "I  believe  the  appellant  is  quite 
right  in  saying  generally  that  a  public  rignt  of 
way  means  a  right  to  the  public  of  passing  from 
one  public  place  to  another  public  place."     [Lush, 
J. — Bussellon  Grimes,  at  p.  466,  citos  Beg.  v.  Hawh- 
hurstilL.  T.  Ben.  N.  S.  268),  where  it  was  not  doubted 
that  there  mieht  be  a  highwav  which  was  not  a 
thoroughfare.  Blackburn,  J. — And  there  are  cases 
in  which  it  has  been  held  that  owners  of  adjacent 
lands  may  open  communication  with  the  highwajr; 
there    is    nothing,    therefore,    to    prevent  this 
becoming   again    a   thoroughfare.]      As    to  my 
second  point,  the  effect  of  the  jury's  finding  was 
that  the  public  suffer  no  injury  by  this  obstruction. 
[Blackbuen,  J. — ^To  interfere  with  a  public  right 
is  a  public  injurv.]    In  8vr  Boland  Hayvoasris 
case  (Gro.  Eliz.  1&),  an  indictment  for  stopping  a 
highway    was    discharged    because    injury   was 
alleged  only  to  divers  not  to  all  of  the  Queen's 
liege  people ;  that  decision  involves  the  neceasitj 
that  there  must  be  inconvenience  to  somebody. 
A  proceeding  by  indictment  was  never  intended 
to  interfere  with  a  barren  right.    [Blackbukk,  J. 
— What  authority  have  you  for  tlmt.     Lush,  J.— 
Beg,  V.  The  United  Ki/ngdom  Electric  Telegrofk 
Oompa/ny  (Lvmited),  mentioned  in  a  note  (2  B.  &  S. 
647),  is  an  authority  against  you.]    This  case  goes 
further    than    that.     It  could  not  be  said  that 
telegraph  posts  are  of  no  public  utility. 

Blackburn,  J. — ^We  need  not  hear  a  reply. 
The  question  is  whether  the  legal  abolition  of  a 
thoroughfare  has  the  effect  of  rendering  that  part 
of  it,  beyond  what  is  actually  stopped,  no  longisr  a 
highway  when  it  is  useless  for  the  public.  There 
are  dicta  of  Patteson,  J.,  and  other  judges,  that  a 
cuL  de  sac  may  be  a  highway,  and  there  is  authority 
that  new  openings  may  be  made  into  a  highway 
from  the  adjoining  lands.  Although  this  piece  tf 
unused  road  may  be  of  little  value,  its  obstrnctioD 
cannot  be  absolutely  no  possible  injury  to  any 
member  of  the  pubuc.  The  finding  of  the  jury 
that  the  road  is  of  no  public  utility  should  be  an 
important  consideration  in  deciding^  upon  the 
punishment  of  the  defendant,  but  it  is  not  suffi- 
cient to  justify  him  in  depriving  the  public  of  a 
right.  (5ur  judgment  must  be  for  the  proao- 
cution. 

Lush,  J. — I  am  of  the  same  opinion.  There  is  a 
public  right  over  all  or  any  part  of  a  public  high- 
way ;  and  when  a  highway  is  stopped  by  seasionB 
order  or  by  Act  of  Parliament,  the  public  are  not 
deprived  of  any  more  of  their  right  ihan  the  order 
or  statute  expresses.    The  measure  of  inoonvem* 
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flooe  oaosed  by  an  obfitmction  oan  be  considered 
on^  as  to  the  punishment  of  the  person  causing  it. 

Judgment  for  ^oeeouHon. 

AftftomeyB  lor  prosecution,  Oe^HaUy,  Bon,  and 
Wdrton, 

Attorneys  for  defence,  WeetaU,  Boherts,  and 
Baidow. 


Friday,  Nov.  20,  1874. 

The  Lovdon  and  Noeth-Wbstbkm  Bailwat 

gokpant  v.  buckmaster  and  othebs. 

BaHng — Licence  to  use  stables — Demise — Exclusive 

oceupaHon — Form  of  action — Bephmn, 
A  railway  com^amy  granted  to  ooalowners  the  use 
of  certain  stables  (sitwUe  within  the  prevMses  of 
the  railway   station,    and    a/pproachable    only 
ikrotj^h  the  gjttes  between  the  station  and   the 
public  roads),  under  agreements  containing  the 
following  terms :  "  In  consideration  of  the  London 
and  North-Westem  Ra/Hway  Company  permitting 
us  to  occupy  and  use  a  stable  for  the  accommodok- 
^  offou/r  horses  at  or  near  the  0.  station  of  the 
said  company,  we  do  hereby  undertake  and  agree 
that  we  will  pay  the  said  railway  company  the 
dear  monthiy  rent  or  sum  of  12.  5«.  ufithout  any 
deduction,  ^c.    And  we  undertake  and  agree,  so 
long  as  we  shaU  occupy  or  use  the  said  stable,  to 
observe,  perform,  and  be  bound  by  the  bye-laws, 
rules,  and  regyXaiions  which  shaU  jor  the  tvme 
being  be  issued  or  prescribed  by  the  said  raHway 
company  for  the  government   and  use    of  thevr 
railway    station,     premises    and    conveniences. 
And  weftuiher  undertake  and  agree  to  give  and 
ddiver  up  possession  of  the  said  stable  at  the  ex- 
piration of  one  month  after  a  notice  in  writing 
for  that  purpose,"  ^c.     The  railway  company  did 
not,  in  faxi,  exercuse  any  control  over  or  use  any 
of  the  Hables  during  the  currency  of  these  agree" 
ments;  and  none  of  the  bye-laws,  rules,  or  regw 
lotions  of  the  company  nod  reference  to  them. 
The  raiwfay  company,  having  been  rated  to  the 
poor  in  respect  of  these  stables,  and  a  distress 
warrant  issued  under  which  a  levy  was  made, 
brought  an  action  of  replevin  to  test  the  validity 
of  the  rate. 
Hdd,  that  the  railway  company,  and  not  the  coal- 
owners,  were  occupiers  of  the  stable,  the  agree- 
ment, under  tike  circumstances   of  the  case,  not 
amounting  to  a  demise,  but  only  to  a  permission 
to  use  the  stable,  the  control  over  which  was  re- 
tained by  ike  raiUoay  company. 
Where  part  of  tiis  property  assessed  is  not  occupied 
by  ihe  person  reded,  the  point  can  be  raised  by 
replevin,     (Semble.J 
This  was  an  action  of  replevin  commenced  by  the 
plaintiffis  against  the  defendants  by  a  plaint  m  the 
County  Court  of  Middlesex,  holden  at  Blooms- 
Irazy,  and  removed  by  the  defendants  by  certiorari 
into  the  Court  of  Queen's  Bench. 

The  plaintiffs  duly  declared  in  replevin,  and 
ihereupon,  by  consent  of  the  parties  and  by  order 
of  MeUor,  J.,  the  following  case  was  stated  for  the 
opinion  of  the  court. 

Case. 
1.  The  plaintifis  are  the  London  and  North- 
western iUulway  Company,  and  under  the  pro- 
visions of  divers  Acts  of  Parliament,  have 
acquired  and  are  the  owners  of  certain  lands  near 
Clapham  Junction  Station,  in  the  parish  of  St. 
Ma^,  Battersea. 


2.  The  defendants  were  and  acted  in  the  distress, 
the  subject  of  the  replevin,  as  churchwardens  and 
overseers  of  the  said  parish.  The  distress  warrant 
was  in  the  usual  form,  and  the  levy  must  be  taken 
to  have  been  made  for  the  aggregate  of  the 
amounts  of  the  respective  rates  therein  mentioned 
together  with  Ss.  8i,  the  costs  of  the  summons  by 
warrant. 

8.  In  the  rate  book  for  the  said  parish  is  an 
assessment  for  the  relief  of  the  poor,  made  the 
28th  May,  1870,  in  which  the  London  and 
North-Western  Bailway  Company  were  inserted 
as  occupiers  and  owners  of  twelve  lines  of  rails, 
nine  turntables,  stable  and  cottage,  the  gross 
estimated  rental  being  250Z.,  the  rateable  value 
200L,  the  poor  rate  being  131.  6s.  Sd.,  sewers  rate 
3Z.  6s.  Sd,,  lighting  rate  21. 10s.,  and  general  rate 
lOZ. 

7.  The  strips  of  land  at  the  sides  of  the  twelve 
lines  of  rail  last,  mentioned  are  also  owned  by  the 
plaintiffs,  and  are  used  for  the  purposes  and  in 
the  manner  hereinafter  described. 

8.  The  stable  mentioned  in  the  rate  book  is  the 
inroperty  of  the  plaintiffs,  and  is  by  their  permis- 
sion used  by  coatowners  under  a^preements  identical 
in  form,  of  one  of  which  the  following  is  a  var* 
batim  copy : — 

We,  the  Clay  Cross  Company,  of  12,  Barwood-plaoe, 
Edffeware-road,  London^  in  oonsideration  of  the  London 
and  North- Western  Bailway  Company  permitting  ns  to 
oooupy  and  use  a  stable  for  the  aooommodation  of  fonr 
horses  at  or  near  the  Clapham  Station  of  the  said  oompany. 
do  hereby  undertake  and  agree  that  we  will  i>ay  the  said 
London  and  North- Western  Bailway  Company  the  clear 
monthly  rent  or  sum  of  11.  6s.,  without  any  dednction 
whatsoever  (property  tax  only  exoepted) ,  the  first  payment 
to  be  made  on  the  let  March  next.  And  we  undertake  and 
agree,  so  long  as  we  shall  ooonpv  or  use  the  said  stable, 
to  observe,  perform  and  be  bonnd  by  the  bye-laws,  roles, 
and  regulations  which  shall  for  the  time  being  be  issned 
or  prescribed  by  the  said  London  and  Nortii- Western 
Bailway  Company  for  the  government  and  nse  of  their 
railway  stations,  premises,  and  oonveniences.  And  we 
f  nrther  undertake  and  agree  to  quit  and  deliver  up  pos- 
session of  the  said  stable  at  the  expiration  of  one  month 
after  a  notice  in  writing  for  that  purpose^  signed  b^r  any 
agent  of  the  said  London  and  North- Western  Bulway 
Company  to  be  given  at  any  time,  shall  be  serred  on  us 
our  execntors  or  adminisbators,  either  personally  or 
by  being  affixed  to  any  oonspiouoos  part  of  the  aforesaid 
stables,  provided  that  in  snoh  case  a  proportionate  part 
only  of  the  rent  for  the  then  cnrrent  month  hereby 
reserved,  shall  be  i>aid  to  the  said  London  and  North- 
western Bailway  Company.    As  witness,  Ac. 

The  company  have  not  in  point  of  fact  exercised 
any  control  over  or  used  any  of  the  stables  during 
the  currency  of  these  agreements. 

9.  The  offices  are  alno  the  property  of  the  plain- 
tiffs. These  offices  are,  and  were  at  the  time  at 
which  the  rate  was  made,  used  by  different  coal 
owners,  by  the  permission  of  the  plaintiffs,  under 
agreements  identical  in  form  of  one  of  which  the 
following  is  a  copy  : 

We,  the  Clay  Cross  Company,  of  12,  Burwood-plaoe, 
Edgware-roEKl,  London,  in  oonsideratioa  of  the  London 
and  North.  Western  Bailway  Company  permitting  ns  to 
ooonpy  and  nse  the  office  for  onr  accommodation,  at  or 
near  the  Clapham  Station  of  the  said  company,  do  hereby 
undertake  and  agree  that  we  will  pay  the  said  London  and 
North- Western  Bailway  Company,  the  clear  monthly  rent 
or  sum  of  16s.  8d.,  without  any  dednction  whatever  (pro- 
perty tax  only  excepted),  the  first  payment  to  be  made 
on  the  1st  Nov.  next.  And  we  nnderteke  and  agree,  so 
long  as  we  shall  oconpy  or  use  the  said  office,  to  observe, 

Siziorm,  and  be  bound  by,  the  bye-laws,  rules  and  regu- 
tions  which  shall  for  the  time  being  be  issued  or  pre- 
scribed by  the  said  London  and  North-Wetstern  Railway 
Company  for  the  government  and  use  of  their  railway 
stations,  wharves,  offices,  premises,  and  ounvenienoes. 
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and  we  farther  undertake  and  asrree  to  quit  and  deliver 
np  posMSsion  of  the  aaid  office  at  the  expiration  of  one 
month  after  a  notice  in  writing  for  that  pnrpoae,  signed 
by  any  agent  of  the  aaid  London  and  North- Western 
Kailway  (^mpany,  to  be  given  at  any  time,  shall  be  served 
on  VB,  oar  exeontors  or  administrators,  either  personally 
or  by  being  left  at  the  said  office,  or  being  affixed  to  any 
oonspionons  part  thereof.  Provided  that  in  such  case, 
a  proportionate  park  only  of  the  rent  for  the  then 
onrrent  month  hereby  reserved,  shall  be  paid  to  the  said 
London  and  North- Western  Bailway  Company.  As 
witness,  Sbo» 

These  coalowners  and  not  the  plaintiffs  are 
rated  in  respect  of  the  occupation  of  these  offices. 
There  is  a  bank  and  fence  between  these  offices 
and  the  rest  of  the  property  of  the  plaintiffs,  and 
the  doors  of  the  offices  open  on  to  Falcon-lane. 
Access  to  the  rest  of  the  property  is  obtained  by 
a  gateway  at  the  point  at  which  the  plaintiffs'  ap- 
procush  road  joins  Falcon-lane,  and  there  is  another 
gate  giving  access  to  Lavender  Hill  from  the 
approach  road,  near  the  cottage. 

10.  The  "  cottage  "  mentioned  in  the  rate  book 
is  sitoated  at  the  point  where  the  approach  road 
falls  into  Lavender  Hill.  This  is  inhabited  by 
one  of  the  company's  servants,  and  it  is  admitted 
that  the  company  are  rateable  for  this.  The  nrinal 
is  used  by  all  persons  having  business  on  the 
premises.  The  tool  house  is  also  Hsed  by  the 
persons  using  the  stable,  and  occasionally  by  other 
persons,  and  by  the  servants  of  the  plaintiffs  for 
the  purpose  of  depositing  tools,  &c, 

11.  The  twelve  lines  of  rails  or  siding  (ex- 
cept the  three  lines  immediately  adjacent  to 
the  north  of  the  strip  marked,  "  for  goods 
traffic,"  which  are  partly  used  by  the  company  for 
their  own  traffic),  were  and  are,  except  in  the 
special  cases  referred  to  in  the  next  paragraph, 
used  exclusively  for  the  reception  of  trucKs  be- 
longing, not  to  the  plaintiffs,  but  to  various  coal« 
owners  and  merchants,  and  to  a  stone  merchant. 
In  these  trucks  are  brought  coals  from  collieries 
connected  with  the  plaintiffs'  system  of  railways 
over  such  railways,  and  the  main  line  of  the  West 
London  Extension  Bail  way,  with  which  line  the 
said  twelve  lines  of  railway  are  connected  by  a 
junction  to  the  west.  There  is  no  junction  to  the 
east,  but  the  siding  coloured  yellow  is  continued 
to  a  point  more  to  the  east  than  the  limits  of  the 
land  shown  on  the  plan,  where  it  is  terminated  by 
stop  buffers.  In  others  of  the  trucks  stone  is 
brought  for  the  stone  merchant  in  a  similar 
manner. 

12.  As  to  certain  spaces  pitched  with  ordinary 
paving  stones,  there  was  not,  nor  is  there  any 
agreement  in  writinc:  regulating  their  use,  but  the 
practice  as  to  their  use  was  and  is  as  follows  : — 
Part  had,  before  the  rate  in  question,  and  has  sinoe, 
been  used  by  the  plaintiffs  as  a  platform  or  landing 
place  and  places  of  deposit  for  general  goods,  such 
as  stone,  ^c,  brought  by  the  plaintiffs  over  their 
lines,  and  over  the  West  London  Extension  Bail- 
way,  as  public  carriers,  in  their  own  trucks.  The 
extent  of  the  platform  or  pitched  space  so  used  by 
the  plaintiffs  varied  according  as  the  space  was 
not  used  by  the  coal  merchants  and  coal  owners  or 
by  the  stone  merchants,  as  hereinafter  mentioned. 
The  plaintiffs'  trucks,  used  by  them  as  carriers, 
were  brought  alongside  so  much  of  the  pitched 
spaces  as  might  be  in  use  by  them  for  the  purpose 
and  there  unloaded.  All  the  rest  of  these  spaces 
were  in  use  by  the  coal  merchants  and  owners  and 
a  stone  merchant.    The  stone  merchant  used  as  an 


office  a  small  wooden  hut.  Both  he  and  the  coal« 
owners  and  merchants,  by  permission  of  the 
plaintiffs,  used  the  residue  of  the  pitched  spaces, 
except  the  portion  used  by  the  plaintiffs  for 
their  own  purposes,  as  aforesaid,  tor  the  piu*- 
pose  of  storing  and  stacking  the  coal  and 
stone  which  had  been  brought  down  to  them 
in  trucks  as  above  mentioned.  The  spaoee 
used  by  each  were  marked  out  by  wooden 
stakes  driven  into  the  ground,  and  when 
they  respectively  first  began  to  use  them  the 
space  thus  marked  out  was  pointed  out  to  them 
respectively,  and  thev  respectively  continued, 
exclusively  of  each  other,  to  use  the  space  so 
pointed  out  without  interruption  for  the  stacking 
and  storage  of  their  coal  and  stone.  When  more 
space  was  required  by  any  coal  merchant  or  owner, 
and  was  not  m  use  by  any  other,  the  stakes  were 
removed  and  a  larger  space  allotted.  The  coal 
merchants  and  owners  to  whom  these  spaces  were 
allotted  also  used  as  offices  the  offices  hereinafter 
referred  to,  and  the  numbers  on  the  spaces  are 
intended  to  correspond  with  the  numbers  of  the 
offices  used  by  the  coalowners  or  merchants  to 
whom  at  one  time  these  particular  spaces  were 
allotted.  But  the  spaces  so  numbered  were  not 
always  necessarily  allotted  to  the  offices,  or  to  the 
persons  using  offices  with  corresponding  numbers. 
The  spaces  between,  however  (except  the  space 
allotted  to  the  stone  merchant),  were  pointed  oat 
and  allotted  to,  and  exclusively  used  by,  coalowners 
and  merchants  who  were  at  the  time  in  occupation 
of  the  offices. 

13.  The  mode  in  which  the  sets  of  rails  irere 
used  was  as  follows :  As  has  been  said,  three  sets 
were  used  for  the  general  traffic  by  the  plaintiffs, 
and  they  were  necessarily  used  in  bringing  the 
trucks  through  the  junctions  on  to  the  twelve 
lines  of  rails.  The  line  of  rails  south  of  the 
pitched  space  usedbv  the  plaintiffs  as  common 
carriers  as  a  place  of  aep>osit  for  goods  brought  by 
them,  was  also  used  by  them,  so  far  as  was  neces- 
sary for  the  purpose  of  bringing  up  their  trucks 
in  which  these  goods  were  brought,  and  for  dis- 
charging them,  and  these  trucks  remained  on  this 
line  of  rails  until  they  were  discharged.  To  the 
other  pitched  spaces  the  plaintiffs  hauled  the 
trucks  of  the  various  coalowners  or  merohanta, 
and  of  the  stone  merchant  to  whom  these  spaces 
had  been  allotted,  and  these  trucks  respectively 
were  left  for  the  purpose  of  being  discharged,  and 
until  the^  were  discharg:ed,  upon  the  line  of  railB 
f?hich  might  be  alon^ide  of  the  pitched  space 
which  had  been  allotted  to  the  coalowner  or  mer- 
chant, or  to  the  stone  merchant  to  whom  the  par- 
ticular truck  loads  of  coal  or  stone  belonged,  and 
there  thev  remained  unless  it  was  necessary  to 
remove  them  in  order  to  bring  up  alongside  the 
other  pitched  spaces  the  trucks  belonging  to 
others  of  the  coal  merchants  or  owners,  as,  for 
instance,  if  there  were  trucks  of  coal  standing  in 
the  line  of  rails,  alongside  No.  2,  it  might 
be  necessary  to  remove  them  in  order  to  per- 
mit of  trucks  being  brought  alongside  No.  1. 
When  the  trucks  had  been  discharged  on  to  the 
pitched  spaces,  they  were  by  men  in  the  employ  of 
the  coalowners  or  merchants  brought  down  to 
the  turntables,  and  moved  on  to  the  middle  lines, 
and  made  up  by  them  into  trains  of  empty  tracks, 
and  were  taken  away  by  the  plaintiffs  engines 
which  had  brought  down  the  full  trucks  as  above- 
mentioned.      The  middle  lines  of  railway  wen 
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thus  used  for  the  standing  of  empty  tracks  until 
they  were  taken  away. 

14  After  the  coals  were  stacked  on  the  pitched 
gpaces  allotted  to  the  coal  owners  or  merchants  to 
whom  the  coals  respectively  belonged,  they  re- 
Buuiied  there  until  ihey  were  sold,  or  until  the 
owners  of  them  thought  fit  to  remove  them.  The 
outs,  &c,  by  which  they  were  removed  entered 
by  the  approach  road.  A  machine  for  weighing 
and  an  olfice  for  the  weigher,  who  was  in  the 
plftintifEs'  employ,  stood  about  the  middle  of  the 
approach  road. 

15.  No  payment  of  other  than  the  office  rent 
and  the  office  rates  or  tolls  were  paid  to  the  plain- 
tiffs by  the  coal  owners  or  merchants,  or  by 
the  stone  merchant  who  enjoyed  the  use  of 
the  pitched  spaces  and  lines  of  rails  as  herein- 
after described.  The  difference  in  haulage  rate 
between  London  and  Chelsea  and  haulage  to 
the  depot  at  Glapham  Junction  is  Is.  per  ton  on 
coal  for  collieries  on  the  London  and  North-Western 
Bailway  system,  and  1$.  8(2.  per  ton  on  coals  from 
collieries  on  other  lines  of  railway.  Clapham 
Junction  is  distant  rather  less  than  two  miles 
from  Chelsea.  By  the  West  London  Extension 
Bailway  Act  the  companies  using  it  are  authorised 
to  charge  Is.  per  ton  for  all  coal  or  stone  passmg 
on  to  or  over  that  line.  These  haulage  rates  or 
toils  paid  to  the  plaintiffs  for  the  haulage  of  the 
coais  or  stone  brought  to  the  land  in  question  by 
the  plaintiffs  (including  the  Is.  or  Is.  M.  per  ton 
above  mentioned,  have  always  entered  into  the 
rateable  value  of  the  railways  of  the  plaintiffs  and 
of  the  West  London  Extension  Bailway  Company 
in  the  varions  parishes  through  which  these  rail- 
ways pass,  and  the  coaJs  or  stone  were  hauled,  the 
haulage  rates  or  tolls  being  apportioned  in  the 
usual  manner,  according  to  the  proportion  of  the 
distances  lying  in  those  parishes  respectively  to 
the  whole  distance  for  which  the  haulage  rates  or 
tolls  were  paid. 

16.  The  plaintiffs  had  due  notice  of  the  said  rate 
pursuant  to  27  &  28  Yict.  c.  39,  s.  5. 

17.  The  plaintiffs  objected  before  the  assessment 
committee  to  the  valuation  list.  The  objections 
were  overruled,  and  the  assessment  confirmed. 

18.  After  such  confirmation  the  plaintiffs  were 
summoned  before  the  magistrates  to  show  cause 
why  a  distress  warrant  should  not  issue.  They 
contended  before  the  magistrates  that  they  were 
not  liable  to  pay  the  rate,  because  (1)  They  were 
not  the  occupiers;  (2)  The  several  coalowners 
who  rented  the  offices  ought  to  have  been  rated  in 
respect  of  the  matters  aforesaid. 

19.  The  magistrates  decided  that  they  had  no 
jurisdiction  to  interfere  with  the  rate  unappealed 
against,  and  therefore  the  distress  warrant  issued, 
and  a  levy  was  made  under  such  warrant,  in 
respect  of  which  this  action  of  replevin  was 
brought. 

20.  None  of  the  bye  laws,  rules,  and  regulations 
mentioned  in  the  agreement  above  set  out  are 
material  to  this  case. 

Unless  the  above  mentioned  facts,  or  any  of  them 
establish  an  occupation,  the  plaintiffs  are  not 
occupiers.  The  company  contend  that  the  levy 
was  wrongly  made  for  the  following  amongst 
other  reasons. 

1.  That  the  rate  is  bad,  as  none  of  the  property 
is  in  their  occupation  so  as  to  render  them  liable 
to  be  rated. 

2.  That  the  rate  is  bad  as  including  property   i 


not  in  any  sense  in  their  occupation,  6,g.,  the 
stables. 

The  defendants  contend  that 'the  rate  is  good, 
and  the  distress  rightly  levied. 

If  the  court  shall  be  of  opinion  that  the  distress 
was  wrongly  levied,  then  the  judgment  of  the 
court  is  to  be  entered  for  the  plaintiffs,  with  costs, 
including  their  costs  in  the  County  Court. 

If  the  court  should  be  of  opinion  that  the  dis* 
tress  was  lawful,  then  judgment  is  to  be  entered 
for  the  defendants  with  the  like  costs. 

The  following  were  the  points  marked  for  argu- 
ment: 

For  the  plaintiffs,  that  the  rate  was  illegal,  and 
the  distress  wrongful  on  the  ground  that  they 
were  not  liable  to  be  rated  as  occupiers  of  the 
premises,  and  that  part  of  the  premises,  viz.,  the 
stables,  were  in  the  actual  occupation  of  other 
persons  liable  to  be  rated  in  respect  of  such  occu- 
pation. 

For  defendants :  First,  that  the  rate  upon  which 
the  distress  was  founded  was  a  valid  rate;  secondly, 
that  the  occupation  by  the  plaintiffs  of  the 
premises  included  in  the  rate  is  such  as  to  render 
them  liable  to  be  rated  in  respect  thereof;  thirdly, 
that  the  occupation  by  the  plaintiffs  of  the 
premises  mentioned  in  the  rate  is  beneficial  and 
exclusive;  fourthly,  that  the  plaintiffs  have  not 
parted  with  the  exclusive  control,  possession,  and 
management  of  the  premises  mentioned  in  the 
rate  or  any  of  them ;  fifthly,  that  the  use  by  the 
coalowners  and  merchants  and  the  stone  merchant 
of  the  lines  of  rails  and  turntables  mentioned  in 
the  rate  is  not  a  rateable  occupation ;  sixthly,  that 
the  use  by  the  coalowners  and  merchants  and  the 
stone  merchant  of  the  lines  of  rails  and  turn- 
tables mentioned  in  the  rate  is  on  sufferance  only ; 
seventhly,  that  the  use  by  the  coalowners  and 
merchants  and  the  stone  merchant  of  the  lines  of 
rails  and  turntables  mentioned  in  the  rate  is  not 
exclusive ;  eighthly,  that  the  use  by  the  coalowners 
of  the  stables  mentioned  in  the  rate  under  the  agree- 
ments made  between  them  and  the  plaintiffs  is  not  a 
rateable  occupation ;  ninthly,  that  the  agreement 
made  between  the  coalowners  and  the  plaintiffs, 
under  which  the  coalowners  use  the  stables,  do  not 
constitute  such  a  tenancy  as  to  make  the  coalowners 
liable  to  be  rated;  tenthly,  that  the  use  by  the 
coalowners  of  the  stable  mentioned  in  the  rate 
under  the  agreements  made  between  them  and  the 
plaintiffs  is  on  sufferance  only  ;  eleventhly,  that 
the  use  by  the  coalowners  of  the  stables  men- 
tioned in  the  rate  under  the  agreements  made 
between  them  and  the  plaint  ffs  is  not  exclusive; 
twelfthly,  that  the  validity  of  the  rate  in  ques- 
tion not  having  been  appealed  against  cannot  be 
disputed  in  this  action. 

Littler t  Q.C.  (with  him  Gfrowe/ior),  for  the  plain- 
tiffs.— The  question  to  be  determined  is  wnether 
the  London  and  North-Westem  Railway  Company 
are  the  occupiers  of  the  whole  of  the  property 
which  is  the  subject  matter  of  the  rate.  [Blagk- 
BU&N,  J. — I  thought  that  if  a  person  was  rated  in 
respect  of  a  greater  quantity  than  the  proper 
amount,  this  could  only  be  questioned  on  appeal, 
and  that  in  such  a  case  replevin  would  not  lie.]  It 
is  submitted  that  where  the  whole  of  the  subject 
matter  of  the  rate  is  not  in  the  occupation  of  the 
person  rated,  the  question  of  his  liability  can  be 
raised  in  the  present  form.  In  the  O^wernor,  ^c, 
of  Bristol  V.  Wait  and  others  (1  Ad.  &  El.  264),  it 
was  decided  that  if  a  party  is  assessed  to  the  poor 
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rate  for  premises  which  he  occapies  and  other  dis- 
trict premises  which  he  does  not  occupy,  and  his 
gpods  are  distrained  for  the  several  rates  jointly, 
he  is  not  confined  to  the  remedy  hy  appeal,  hut 
may  bring  an  action.  Lord  Denman,  G.  J.,  in  his 
judgment  said,  "The  defendants  argued  in  the 
first  place  that  this  court  could  not  inquire  whe- 
ther a  rate  was  properly  imposed,  the  court  of 
Quarter  sessions  naving  exclusive  jurisdiction  to 
etermine  that  question.  In  support  of  this  pro- 
position the  case  of  Ma/rehaU  v.  Pitmcm  (9  Bmg. 
595),  was  cited,  but  we  think  it  proves  no  such 
thine:.  ...  In  the  present  case  a  rate  has  been 
imposed  on  the  plaintiffs  in  respect  of  land  which 
they  did  not  occupy — a  rate  wnioh  the  overseers 
had.  no  power  to  make,  nor  the  magistrates  to  en- 
force. It  is  like  a  rate  on  land  situate  in  a  dif- 
ferent parish  which,  according  to  Holt,  C.J.,  in 
Qroenvelt  v.  Swrwell  (1  Ld.  Bay.  471),  is  an  illegal 
tax,  which  the  justices  have  no  right  to  confirm." 
In  a  later  part  of  the  judgment  Lord  Denman, 
C.  J.,  says,  **  But  it  was  argued  that  the  distress 
was  le^,  inasmuch  as  a  part  of  the  premises 
assessed  was  liable  to  the  rate,  and  that, 
by  including  more,  the  distress  might  indeed 
be  excessive,  so  as  to  found  an  action  on  the 
case,  but  was  not  altogether  void,  so  as  to  make 
the  seizure  illegal.  Numerous  authorities  were 
quoted  to  show  that  a  distress  may  be  justified 
though  the  distrainer  profess  to  act  under  an 
illegal  warrant,  provided  he  were  at  the  time 
armed  with  a  lawful  one.  This  doctrine  was  much 
discussed  in  the  late  cape  of  Iaacob  v.  Nockells 
(4  Bing.  729 ;  10  Bing.  157),  which  was  cited  as  an 
authority  here,  but  seems  to  the  court  inapplic- 
able to  this  case.  The  proposition  is,  however, 
established  beyond  question  that  an  officer  is  not 
confined  in  court  to  the  authority  which  alone  he 
may  have  produced  when  he  acted:  he  may 
certainly  resort  to  an  authority  which  he  possessed 
that  justified  his  proceeding.  .  .  .  Here  the 
action  is  replevin ;  three  out  of  the  four  causes  of 
taking  were  justifiable ;  there  were  four  separate 
warrants ;  each  cause  of  taking  was  distinct ;  and 
the  avowries  being  separate  for  each  cause  of  dis- 
tress, the  plaintms  cannot,  by  averring  that  all 
were  acted  on  at  the  same  time  and  that  one  was 
bad,  invalidate  those  that  were  good."  Though 
the  court  on  this  ground  gave  judgment  for  the 
defendants,  the  right  to  raise  the  question  by 
action  of  replevin  is  afiirmed.  MUwa/rd  v.  Cafin 
(2  W.  BI.  1330)  is  an  authority  to  the  same  efiect 
when  carefully  examined.  In  Gharleton  v.  Alway 
(11  A.  &  El.  993),  where  the  plaintiff,  the  owner 
and  occupier  of  the  vicarial  tithes  and  also  occupier 
of  the  rectorial  tithes,  which  belonged  to  another 
person,  and  on  which  the  land  tax  had  been 
redeemed,  was  assessed  to  the  land  tax  in  a  gross 
sum  for  the  vicarial  and  rectorial  tithes,  but 
refused  to  pay  the  sum  at  which  the  rectorial 
tithes  had  been  redeemed,  paying  the  residue  of 
the  assessment.  The  collector  having  distrained 
on  him  for  the  amount  withheld,  it  was  held  that 
trespass  lay  for  the  distress,  and  that  the  plaintifi* 
was  not  bound  to  appeal.  "  The  only  question," 
said  Lord  Denman,  G.J.,  "  is  whether  the  plaintiff 
ought  to  have  appealed  to  the  commissioners. 
We  think  that  he  was  not  bound  to  do  so.  Being 
assessed  in  respect  of  that  which  was  not  subject 
to  the  land  tax  lie  had  as  much  right  to  treat  the 
assessment  as  a  nullity  as  if  it  had  been  in  respect 
of  property  not  in  his  occupation."  See  also  Oeorge 


y.  (7^m&er«(llM.&W.149),whereitwafl  held  that 
replevin  may  be  brought  to  recover  goods  seised 
in  execution  or  under  a  distress  warrant  issued  hj 
a  justice  of  the  peace  in  a  case  where  he  has  no 
jurisdiction.  In  the  Rhmmey  Badlway  Oomipami 
V.  Price  (18  L.  T.  Bep.  N.  S.  394),  Shee,  J.,  held 
in  the  Bail  Court  that  replevin  would  lie  for  eoods 
improperly  taken  for  poor  rates,  even  thou^  an 
appeal  against  the  poor  rate  has  been  disallowed 
by  a  court  of  quarter  sessions.  The  contrary  con- 
tention was,  in  the  opinion  of  the  learned  judge, 
completely  disposed  of  by  the  case  of  Pearton  v. 
Boherts  (Willes  672  n) ;  MUward  v.  Coffin  {M 
sup,),  8ahou/min  v.  Mar§haU  (3  B.  &  Aid.  440); 
MwrahaU  v.  Pitman  (9  Bing.  595),  Ghvemors  of 
Bristol  V.  Wait  (ubi  swp.),  and  8eU)v  v.  Bardont 
(3  B.  &  Ad.  2).  [Blackbubn,  J. — Subject  to  what 
the  other  side  may  have  to  say,  the  authorities 
appear  sufficient  to  show  that  we  must  go  into  the 
question.]  It  is  submitted,  then,  there  was  such 
a  letting  by  the  plaintiffs  to  the  ooalowners  of 
the  stables  as  gave  exclusive  occupation  of  them 
to  the  ooalowners.  There  is  a  regular  demise  at 
a  monthly  rent  of  1 L  bs. ;  and  there  is,  on  the  part 
of  the  tenants,  an  undertakinff  "  to  quit  and 
deliver  up  possession  of  the  said  stable  at  the  ex- 
piration of  one  month  after  a  notice  in  writing  for 
that  purpose."  The  agreement  does,  no  doubt, 
reserve  to  the  railway  company  power  to  make 
bye-laws,  rules,  and  regulations  for  the  use  and 
government  of  their  railway  stations,  premises, 
and  conveniences,  and  contains  an  undertaking 
on  the  part  of  the  ooalowners  to  observe  and  be 
bound  by  such  bye-laws,  &c. ;  but  this  does  not 
afiect  the  question  of  exclusive  occupation,  for  it 
is  found  in  the  case  that  the  railway  company 
have  not  in  point  of  fact  exercised  any  control 
over  or  used  any  of  the  stables  during  the  cur- 
rency of  these  agreements.  In  the  case  of  AUm 
V.  IJwerpool  Union  (30  L.  T.  Bep.  N.  S.  93 ;  L.  Bep. 
9  Q.  B.  180),  which  will  be  relied  on  by  the  other 
side,  the  facts  were  that  the  appellants  had  appro- 
priated to  them  certain  docks,  quays,  and  sheds, 
and  the  Mersey  Docks  Board  fixed  a  charge  per 
square  yard  per  annum  for  the  use  of  the  shed 
space,  such  charge  to  commence  from  the  date  of 
occupation,  this  being  a  provisional  agreement 
and  made  during  the  pleasure  of  the  board ;  and 
when  these  appropriatcKl  premises  were  not  actually 
in  use  by  the  appellants,  they  were,  by  direction 
of  the  board  without  appellants'  consent,  used  by 
other  vessels  and  their  owners.  The  board's 
servants  had  also  access  to  all  the  premises. 
The  ground  within  the  dock  property  which  had 
been  used  by  one  of  the  appellants  as  a 
coal  depot  had  been  allotted  to  him  for  that 
purpose  only  and  upon  sufferance,  he  being  boand 
to  give  it  up  at  a  week's  notice,  payment  to  be 
made  for  the  use  thereof  at  one  penny  per  square 
yard  per  week.  There  is  obviously  a  wide  distin(^ 
tion  between  the  terms  of  the  agreements  in  that 
case  and  those  of  the  agreements  under  which  tha 
ooalowners  occupy  the  stables  in  the  present 
case.  Blackburn,  J.  referred  to  the  Mersey  Docks 
Act  Consolidation  Act  1858,  sect.  64  of  which 
enables  the  bpard  to  "  set  apart  and  appropriate  " 
any  particular  portion  of  any  dock,  J^c,  for  the 
exclusive  use  and  accommodation  of  any  indi- 
vidual or  company,  and  sect.  82  of  which  autho- 
rises the  board  to  let  any  sheds  or  portions  of 
quays  they  may  think  fit  to  appropriate,  as  special 
berths  for  ships,  for  such  periods,  and  at  and  on 
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such  rents,  terms,  and  conditions  as  they  might 
deem  expedient.     But  Blackbam,  J.  points  oat 
that "  by  the  following  section,  daring  the  time  of 
the  appropriation  of  any  dock  for  this  purpose,  no 
portion  of  the  oargo  of  any  vessel  lyine  therein 
shall,  without  the  consent  of  the  board,  be  loaded 
or  discharged  into  or  from  such  vessel  except  by 
persons  employed  by  the  board.  This  provision,  per- 
haps, renders  the  occupation  of  persons  renting  these 
docks  and  sheds  more  like  that  of  lodgers  than  any 
other,  and  puts  the  Mersey  Dock  Board  somewhat 
in  the  position  of  a  lodginghouse  keeper.    At  all 
events,  what  took  place  in  these  cases  was  not  so 
mach  a  letting  under  sect.  82,  as  the  grant  of  per- 
mission to  use  the  premises  under  sect  64."    Fur- 
thermore his  Lordship  pointed  out  that,  although 
the  word  *'  occupation     occurred  in  the  letters 
constituting  the  contract,  "  it  must  be  borne  in 
mind  that  by  the  Act  of  1861  the  board  have  power 
to  impose  a  penal  rent  upon  goods  which  have 
Iain  beyond  a    certain  time,    even  upon  these 
appropriated  quay  spaces,  even  if  the  goods  belong 
to  the  persons  to  whom  the  spaces  ard  appro- 
priated.   It  would  be  impossible  for  the  boara  to 
do  this  if  they  had  partea  with  the  occupation ;  it 
would  be  inconsistent  with  exclusive  possession 
by  the  appellants,  and  a  contradiction  m  terms," 
and  again  :  "  The  appellants  have  no  further  right 
to  shut  out  the  board  than  a  lodger  with  a  key  to 
his  bedroom,  or  a  locked  cupboard  would  biave 
against  his  landlord."  It  is  clear  that  the  decision 
in  that  case  is  not  applicable  to  the  circumstances 
of  the  present. 

Thesiger,  Q.O.  (with  him  A.  Glen),  for  the 
defendants. — ^The  defendants  do  not  intend  to  insist 
on  the  point  that  the  question  cannot  be  raised  by 
replevin.  But  it  is  insisted  that  sufficient  appears 
on  the  face  of  the  agreement  between  the  London 
and  North-Westem  Railway  Company  and  the 
coalowners  te  show  that  it  was  not  the  intention 
oi  the  parties  that  a  tenancv  should  be  created, 
but  that  only  a  licence  should  be  given  to  use  the 
stables  for  the  accommodation  of  four  horses. 
There  are  in  the  agreement  no  words  of  demise,  but 
only  a  "  permitting  to  cccupy  and  use  a  stable  for 
the  aooommodation  of  four  norses  at  or  near  the 
Gkpham  Station."  The  idea  of  a  demise  is  further 
negSMiived  by  the  undertaking  **  so  long  as  we  shall 
occupy  or  use  the  said  stable,  to  observe,  perform, 
and  be  bound  by  the  bye-laws,  rules,  and  regula- 
tions which  shall  for  the  time  being  be  issued  or 
prescribed  by  the  said  railway  company  for  the 
government  and  usn  of  their  railway  stations, 
premises,  and  conveniences;"  and,  as  respects 
this,  it  is  immaterial  that  in  point  of  fact 
the  railway  company  exercised  no  control 
over  or  used  any  of  the  stables  during 
the  currency  of  these  agreements.  In  Wat- 
kins  V.  The  Overseers  of  Milton-next'Oraves- 
end  (L.  Rep.  3  Q.  B.  350;  18  L.  T.  Rep. 
W.  8.  601),  a  document  granting  to  W.  "  liberty 
and  licence  to  fasten,  and  thenceforth  keep 
fiwtened,  his  coal  hulk  to  the  .moorings  placed  by 
the  conservators  in  the  river,  until  either  party 
shall  have  given  to  the  other  one  calendar  month's 
DOtioe  in  writing ;  in  consideration  thereof  W. 
agrees  to  pay  towards  the  expenses  of  placing  and 
maintaining  and  repairing  the  moorings  the  annual 
sum  of  30{.,"  was  held  by  this  court  not  to  be  a 
demise,  but  only  to  grant  to  W.  a  licence  to  use 
the  moorings ;  and  W .  was  therefore  held  not  to 
be  the  occupier,  and  not  liable  to  be  rated.    Black- 


bum,  X,  said,  "I  think  the  exclusive  right  to 
moor  the  bar^e,  which  is  given  from  month  to 
month,  though  there  would  be  a  breach  of  the 
contract,  and  an  action  would  lie  if  another  barge 
were  moored  there,  does  not  give  such  an  occupa- 
tion as  would  render  the  appellant  liable  to  be 
rated.  By  this  agreement  the  conservators  bind 
themselves  to  let  the  appellant,  and  him  only,  use 
the  moorings  until  they  nave  given  him  a  month's 
notice,  and  it  is  not  a  demise.  The  conclusion 
at  which  I  have  arrived  is  that  the  appellant 
is  not  the  occupier,  but  is  merely  a  person  having 
a  licence  to  use  the  moorings."  [Blackburn,  J. — 
In  the  present  agreement  we  find  the  words 
"  occupy  and  "  quit  and  deliver  up  possession," 
which,  prvmdfade,  look  like  a  demise.]  The  sub- 
stance, not  the  words,  of  the  agreement  must  be 
looked  at.  In  Smith  v.  St.  Michael,  Gamhridge 
(3  El.  &  El.  383;  3  L.  T.  Rep.  N.  S.  687),  A  let 
to  the  Inland  Revenue  Department,  for  their  offices, 
five  rooms  of  a  house  in  his  occupation,  it  being 
stipulated  that  the  rent  was  to  be  902.  per  annum, 
this  sum  to  include  all  expenses,  namely,  rent, 
rates,  taxes,  gas,  wood,  coals;  also  providimr  a 
trustworthy  person  to  reside  on  the  premises  to 
keep  clean,  light  fires,  and  attend  to  the  same, 
A.  mmself  occupying  the  shop  as  distributor  of 
stamps  for  the  district.  In  their  judgment  the 
court  say :  "  We  think  we  must  look  not  so  much 
to  the  words  as  to  the  substance  of  the  agreement, 
and  taking  the  whole  together  we  think  it  must  be 
construed,  not  as  a  demise  of  the  five  rooms,  but 
as  an  agreement  by  which  the  appellant  came  into 
the  possession  of  those  rooms  and  keeping  a  ser- 
vant there  himself;  and  certainly  the  exclusive 
enjoyment  of  the  rooms  was  to  be  given  in  the 
same  way  as  the  guest  at  an  inn,  or  a  lodger  in  a 
house  has  a  separate  apartment,  or  the  master  of  a 
ship  has  a  separate  cabin,  in  which  case  the  posses- 
sion remains  in  the  innkeeper,  the  lodging-house 
keeper,  and  the  shipowner.  We  think  that  the 
appellant  was  the  occupier  of  the  whole  of  the 
rated  property."  The  case  is  much  stronger  here, 
where  the  railway  company  reserves  to  iteelf 
power  to  make  what  bye-laws  it  pleases  for  the 
regulation  of  the  stables.  Suppose  they  chose  to 
make  a  bye-law  that  the  servants  of  the  company 
should  go  in  daily  and  clean  out  the  stables,  could 
they  not  do  so  ?  In  Reg,  St.  Mary  Abbot's, 
Kensvngtor^  (12  A.  &  El.  o24i),  the  company  had 
power  to  sell  in  perpetuity  or  for  a  term,  the  ex- 
clusive right  of  burial  in  the  cemetery,  subject  to 
their  rules  and  regulations,  and  to  payment  of 
burial  fees  to  them ;  but  they  were  bound  to  keep 
the  building,  external  walls,  and  every  part  of  the 
cemetery  in  repair.  Though  they  had  in  fact  sold 
in  perpetuity  the  exclusive  right  of  burial  in  the 
vaults,  catacombs,  &c.,  made  by  them,  had  ceased 
to  exercise  any  act  of  ownership  over  them 
after  the  sale,  and  had  delivered  the  keys 
to  the  purchasers,  it  was  nevertheless  held 
that  the  Cemetery  Company  were  liable  to  be  rated 
to  the  relief  of  the  poor  as  occupiers  of  the  whole 
cemetery.  "No  doubt,"  said  Williams,  J.,  "the 
company  are  in  the  occupation  of  the  whole  ceme- 
tery. They  have  the  regulation  and  rei)air  of  it, 
and  the  general  superintendence  over  it.  They 
have  the  control  of  the  external  entrance.  ...  It 
is  a  fallacy  to  treat  the  conveyance  here  as  a  sale 
of  the  land.  The  company  have  no  power  to  sell 
any  but  the  surplus  land  not  used  for  the  ceme- 
tery.    By  the  grant    they  only  part  with   the 
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ezclnsive  right  of  sepulture."  [Blackburn,  J. — 
We  followed  tbat  case  in  the  recent  case  of  Beg,  v. 
Ths  Ahney  Park  Cemetery  Company  (L.  Bep.  8 
Q.  B.  516;  29  L.  T.  Rep.  ST.  S.  174.)  Aechibald, 
J. — And  as  to  the  making  of  bye-laws,  section  124 
of  the  Companies  Clauses  Act  (S  &  9  Vict.  c.  16) 
enacts  that  "it  shall  be  lawful  for  the  company 
from  time  to  time  to  make  such  bye-laws  as  they 
think  fit,  for  the  purpose  of  regulating  the  conduct 
of  the  officers  ana  servants  of  the  company, 
and  for  providing  for  the  due  management  of  the 
affairs  of  the  company  in  all  respects  whatever, 
and  from  time  to  time  to  alter  or  repeal  any  such 
bye-laws  and  make  others,  provided  such  bye-laws 
be  not  repugnaut  to  the  laws  of  that  part  of  the 
United  Kingdom  where  the  same  are  to  have 
effect,"  &c.]  As  has  been  stated  already,  the  de- 
fendants will  not  dispute  that  replevin  will  lie 
nnder  the  circumstances. 

LUtler,Q,.G,  was  heard  in  reply  as  to  the  stables. — 
The  power  of  the  railway  company  as  to  the  making 
of  bye-laws  does  nob  disprove  the  fact  of  a  demise ; 
for  a  landlord  in  creating  a  tenancy,  might  reserve 
to  himself  similar  powers,  and  no  bye-law  made  by 
the  company  could  derogate  from  their  grant 
under  the  agreement.  As  to  the  cases  cited,  in 
each  of  them  there  was  only  some  one  expression 
seemingly  inconsistent  with  a  non-letting,  whilst 
here  are  several  such. 

Blackburn,  J. — In  this  case  I  do  not  think  it 
necessary  that  we  should  take  time  to  consider 
our  judgment.  I  am  of  opinion  that,  on  the  case 
as  stated,  we  must  find  that  the  rate  imposed  on 
the  London  and  North- Western  Railway  Company 
was  right,  because  they  were  the  occupiers  of  the 
whole  of  the  premises  which  are  the  matter  in 
dispute.  The  general  rule  of  law  is  that  the  occu- 
pier of  any  property  is  the  person  who  hto  the 
sole  and  exclusive  possession  of  it,  and  that  he  is 
the  person  who  is  to  be  rated  in  respect  of  it. 
But  when  the  owner  of  property  demises  it  to  any 
other  person,  giving  him  the  exclusive  possession 
and  occupation,  so  as  to  make  him  the  tenant  of 
it,  it  is  the  tenant  who  should  be  rated  and  not  the 
liuidlord.  In  this  particular  case,  however,  I  think 
that  what  wan  done  did  not  amount  to  a  demise  of 
any  portion  of  this  property,  but  merely  to  a  giving 
a  licence  to  have  toe  easement  and  use  of  it,  analo- 
gous to  the  case  of  a  lodger.  The  more  important 
part  of  the  things  referred  to,  consists  of  lines  of 
rails  and  portions  of  property  adjoining,  which  are 
part  of  the  company's  premises,  and  it  appears 
that  the  railway  company  have  been  in  the 
habit  of  letting  them  out  to  coalowners  and 
stone  merchants  for  the  purpose  of  storing 
their  coals  and  stone  on  particular  spots  there. 
There  is  no  ground  for  saying  that  these  spots 
are  irrevocably  appropriated  to  those  particu- 
lar persons.  In  fact  it  appears  that  when  one 
spot  is  not  occupied  by  a  particular  person,  and  his 
coals  or  goods  are  not  tnere,  the  company's  ser- 
vants move  the  boundaries  and  allow  somebody 
else  to  occupy  the  spot.  There  is  no  pretence, 
therefore,  for  saying  that  there  is  here  anything 
more  than  an  easement,  and  on  that  part  of  the 
case  the  plaintiffs  must  fail.  But  it  is  said  to  be 
enough  to  vitiate  the  whole  rate  if  any  portion  of 
the  premises  is  shown  not  to  be  in  the  occupation 
of  tne  persons  rated,  and,  consequently,  that  the 
fact  of  the  stables  not  being  in  the  occupation  of 
the  railway  company  is  enough  to  vitiate  the 
entire  rate.     If  that  is  the  um,  practically  it 


becomes    important  because  it  will  become  ne- 
cessary,   wherever    there    is    any    dispute    as 
to    any    portion,    to    make    separate    rates   for 
every  portion,  which  will  be  very  inconvenient. 
But  until  the  Legislature  or  a   Superior  Court 
thinks  otherwise,  we  must  take  it  that  that  wiU 
be  so.    But  then  comes  the  question,  which  is  the 
one  we  have  to  consider,  whether  or  no  the  stable 
m  question  are  shown  to  be  in  the  occupation  of 
the  Clay  Cross  Company,  so  that  the  Clay  Cross 
Company  are  to  be  rated  P    That  depends  entirely 
on  this :  if  the  London  and  North- Western  Bui- 
way  Company,  who  are  ihe  owners  and  occupiers 
of  the  station,  have  a  place  there,  inside  which, 
and  as  a  portion  of  which,  station  there  was  this 
stable;  if  they  have  entered  into  an  agreement 
with  the  Clay  Cross  Company  that  the  Clay  Cross 
Company  shall  enter  into  and  be  exclusively  pos- 
sessed of  this  stable  and  shall  so  continue  until 
after  the  expiration  of  one  months'  notice ;  and  if 
the  Clay  Cross  Company  have  acted  on  that  agree- 
ment, and  under  it  have  entered  into  and  taken 
possession  of  the  stable,  then  the  Clay  Cross  Com- 
pany are  the  occupiers.    But  if  the  intention  of  the 
parties  appearing  on  the  agreement  was  this,  that 
the  Cla^  Cross  Company  should  have  the  sole  right 
of  putting  their  horses  in  the  stable,  the  railway 
company,  nevertheless,  retaining  control  of  the 
stable,  as  part  of  their  station,  then  the  railway 
company  would  be  rateable  as  the  occupiers.   Now, 
when  we  come  to  consider  the  words  of  the  agree- 
ment, we  find  them,  "  We,  the  Clay  Cross  Com- 
pany, in  consideration  of  the  London  and  North- 
Western    Bailway    Company    permitting   us   to 
occupy  and  use  a  stable" — the  word  "occupy" 
looks  rather  like  the  occupation  of  a  tenant,  the 
word  "use"  looking  more  like  an  easement — "for 
the  accommodation  of  four  horses,  at  or  near  the 
Clapham  station  of  the  said  company,  do  hereby 
undertake  and  agree  that  we  will  pay  the  said 
railway  company  the  clear  monthly  rent  o^  sum  of 
IL  59.,  the  nrst  payment  to  be  made  on  the  1st 
March  next."    The  word  "  rent "  used  here  would 
not  necessarily  make  the  Clay  Cross  Company 
other  than  a  kind  of  lodger.    Then  the  agreement 
goes  on :  "  and  we  undertake  and  agree,  so  long  as 
we  shall  occupy  or  use  the  said  stable,  to  observe, 
perform,  and  be  bound  by  the  bye-laws,  rules,  and 
regulations  which  shall  for  the  time  being  be 
issued  or  prescribed  by  the  said  railway  com- 
pany   for    the    government   and    use    of   their 
railway  stations,    premises,    and    conveniences." 
It    is    on    that    clause    of   the   agreement   that 
I    found    my   judgment    that    the    Clay  Cross 
Company  were  but  lodgers  in  this  stable.    The 
agreement  goes  on :  "  And  we  further  undertake 
and  agree  to  quit  and  deUver  up  possession  of  the 
said  stable  at  the  expiration  of  one  month  aftw  a 
notice  in  writing."    That  would  no  doubt  tend  to 
show  that  the  Clay  Cross  Company  were  the 
tenants  and  occupiers,  and  should,  therefore,  be 
rated ;  but  the  former  clause  as  to  observance  of 
the  bye-laws,  &o.,  which  the  railway  company 
might  make  from  time  to  time,  leads  me  to  a  con- 
trary   conclusion.     Before   that   agreement  was 
entered  into,  it  is  auite  clear  that  this  stable, 
which   was  inside  tne  walls  of   the  company's 
premises,  and  could  only  be  got   at    by   going 
through  the  gates  of  the  company,  was  a  portion 
of  the  premises  of  the  station.    It  was  important 
to  the  railway  company  that  they  should  not  grant 
a  lease  of  this  stable  to  anyone,  and  so  create  a 
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tenancy  of  it,  bat  that  they  should  grant  only  a 
lioenfie  to  use  it,  retaining  themselves  the  control 
and  management  of  it ;  like  the  case  of  a  theatre, 
where  the  owner  of  the  theatre  gives  for  a 
term  the  sole  nse  of  a  stall  or  a  box,  but 
the  sole  occupation  is  nevertheless  retained 
by  the  owner  of  the  theatre.  When  we  consider 
tut  it  was  very  desirable  and  important  for  the 
railway  company  to. retain  the  control  and  man- 
agement of  this  stable ;  and  when  we  find  that 
&j  stipulate  in  the  agreement  that  the  Clay  Gross 
company  "  shall  be  subject  to  the  bye-laws,  rules, 
uid  regulations  made  for  the  government  and  use 
of  the  railway  stations,  premises,  and  conve- 
niences," it  amounts  to  a  declaration  that  the 
stable,  though  used  by  the  Clay  Cross  company, 
should  nevertheless  remain  part  of  the  railway 
station,  and  subject  to  their  control,  and  conse- 
quently the  railway  company  are  the  occupiers 
uid  the  proper  persons  to  be  rated.  Taking  that 
view  of  tne  case  I  think  that  our  judgment  should 
be  i^nendly  for  the  defendants. 

QuAiN,  J. — I  am  of  the  same  opinion,  though  I 
have  come  to  this  conclusion  after  some  hesita- 
tion. I  think,  however,  that  the  whole  substance 
of  the  arrangement  made  between  the  parties 
leads  to  that  conclusion.  Before  that  arrangement 
was  come  to,  it  is  clear  that  these  stables  were 
part  of  the  railway  premises  at  that  particular  place 
at  Clapham  Junction.  They  are  within  the  cur- 
tilage which,  as  a  whole,  was  in  the  possession 
and  occupation  of  the  railway  company.  They 
can  only  be  approached  by  the  roads  over  which 
the  railway  company  undoubtedly  have  exclusive 
control ;  they  are  entered  by  gates  at  the  end  of 
these  approaches,  which,  I  think  we  may  fairly 
infer,  are  under  the  control  of  the  railway  com- 
pany. Therefore  the  railway  company  seems  to 
me  to  be  in  possession  and  occupation  of  the  whole 
of  these  premises,  very  much  like  the  case  of  the 
cemeteries,  which  were  held  to  be  in  the  exclusive 
occupation  of  the  cemetery  companies.  When  we 
look  at  the  agreement  itself,  we  find,  no  doubt, 
some  ambiguous  expressions  which  may  be  con- 
strued either  way ;  but  when  we  look  at  the  con- 
venience of  the  thing,  and  the  situation  of  the 
premises,  and  the  general  oontrol  evidently  exer- 
daed  and  intended  to  be  exercised  over  these 
stables  by  the  railway  company  under  their  bye- 
laws,  I  come  to  the  conclusion  that  on  the  whole 
the  stables  are  not  in  the  occupation  of  the  Clay- 
croes  Company,  in  the  strict  sense  of  the  word 
oocapation,  but  in  that  of  the  railway  company, 
who  are  therefore  the  proper  persons  to  be 
rated.  Looldng  at  the  words  themselves  of 
the  agreement,  it  is  singular  that  it  does 
not  grant  permission  to  use  and  occupy 
any  particular  stable  at  all  upon  the  pre- 
mises, and  I  am  very  much  inclined  to  think 
that  all  that  was  intended  to  be  given  to 
the  Clay  Cross  Company  was  stable  room  for  four, 
horses,  the  words  being,  "  the  company  permitting 
us  to  use  a  stable  " — ^not  stable  No.  4  or  No.  5,  or 
any  particular  stable — "  for  the  accommodation  of 
four  horses  at  or  near  the  Clapham  Station."  I 
do  not  think  that  this  construction  of  the  agree- 
ment is  contradicted  by  the  other  part  of  it  as  to , 
delivering  up  possession  at  the  expiration  of  a 
month's  notice  m  writing.  No  particular  stable  is 
mentioned,  and  it  appears  that  there  are  several  on 
the  premises,  all  the  coal  owners  seeming  to  have 
similar  accommodation ;  and  as  I  read  the  agree- 
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ment  all  that  it  really  means  is  that  until  it  has 
been  terminated  by  a  month's  notice  in  writing  the 
railway  company  shall  provide  for  the  use  and 
accommodation  of  the  coalowners,  stable  accom- 
modation for  four  horses.  On  the  whole  I  have 
come  to  the  conclusion  which  I  have  already  stated, 
though  with  some  hesitation,  chiefly  caused  by  the 
finding  in  the  case  that  the  railway  company 
"  have  not  in  point  of  fact  exercised  any  control 
over  or  used  any  of  the  stables  during  the 
currency  of  these  agreements."  That  statement 
is  no  doubt  a  very  strong  one,  and  is  calculated  to 
convey  the  idea  of  an  exclusive  occupation  by  the 
railway  company ;  but,  taking  the  whole  of  the 
circumstances  into  consideration,  looking  at  the 
character  of  the  premises  and  the|  way  in  which 
they  were  used,  and  looking  at  the  manifest  con- 
venience there  is  that  the  company  should  have 
entire  control  over  their  premises,  I  consider  it 
safer  and  more  convenient,  where  the  terms  of  the 
agreement  are  ambiguous,  to  construe  them  as 
amounting  to  a  licence  to  use  and  not  to  a  demise 
of  the  stables. 

Abchibald,  J. — As  to  the  first  point,  whether 
the  validity  of  the  rate  can  be  disputed  in  this  form 
of  action,  I  think,  when  the  cases  are  carefiilly  con- 
sidered, it  appears  that  where  there  is  one  entire 
rate,  and  part  of  the  property  rated  is  not  in  the 
occupation  of  the  persons  rated,  that  does  justify 
the  raising  of  the  question  in  this  form  by  action 
of  replevin,  the  question,  that  is,  whether  the 
matter  has  been  coram  non  jvdice.    As  to  all  the 

E remises  except  the  stables,  I  agree  with  all  that 
as  been  said  oy  my  brother  Blackburn,  and  I  do 
not  think  it  necessary  to  add  anything  to  what 
he  said.  The  important  question  is  as  to  the  stables 
whether  the  railway  company  are  liable  to  be 
rated  in  respect  of  them  or  not.  That  depends 
upon  the  intention  of  the  parties  appearing  on  this 
agreement,  which  ^ives  the  use  and  occupation  of 
the  stables.  Looking  at  the  various  provisions,  I 
have  come  to  the  conclusion  that  all  that  was  given, 
or  that  was  intended  to  be  given,  was  a  mere  ease- 
ment. Before  this  agreement  the  stables  were 
part  of  the  premises  of  the  railway  station,  and 
situated  within  the  curtilage ;  and  when  we  find 
that  the  persons  to  whom  the  use  of  the  stables  is 
allowed  are  to  be  bound  by  the  bye-laws,  rules,  and 
regulations  which  shall  from  time  to  time  be  issued 
or  prescribed  by  the  railway  companv,  I  draw 
from  that  the  inference  that  the  staoles  were 
not  intended  by  this  agreement  to  be  placed 
beyond  the  control  of  the  company,  but  that 
they  were  to  remain  part  of  the  property  occu- 
pied by  the  company.  As  the  railway  company 
might  make  bye-laws  in  the  fullest  manner  under 
the  Companies'  Clauses  Act,  to  regulate  their 
affairs,  before  this  agreement  was  entered  into, 
from  their  inserting  this  clause  as  to  bye-laws  in 
their  agreement  I  draw  the  inference  that  it  was 
not  their  intention  to  part  with  their  control  over 
these  stables,  and  that  they  still  remain  liable  to 
be  rated  as  the  exclusive  occupiers  of  the  pre- 
mises. I  agree,  therefore,  with  the  other  members 
of  the  court  that  there  should  be  judgment  for  the 
defendants. 

Judgment  for  the  defendant  a. 

Attorney  for  plaintiffs,  B.  F.  Boherts, 

Attorney  for  defendants,  /.  C.  F.  Warrington 
Rogers, 
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WednescUeyt  Jem.  20, 1875. 

The  Local  Boabd  of  Health  of  Abebda&e  (apps.) 

V.  Hammett  (reap.) 

Votmg  paper — FabriccUmg  —  Men8  rea  —  Local 
Qovemmmt  Ad  lB58  (21  ^  22  Vict.  c.  98),  sect. 
18,  eub'Sect.  5. 

Respondent  called  ait  the  hotue  of  a  voter  to  canvaes 
infanowr  of  one  of  the  candiaaiea  at  an  election 
for  members  of  a  local  hoard  of  health.  The  voter 
vjos  absent,  bid  his  wife,  being  authorised  by  her 
husband  to  a/st  for  him  i/n  the  matter,  placed  her 
marh  on  the  voting  paper,  to  which  respondent 
added  his  signature  as  aitesting  toitness.  ^espon- 
dent  also,  bond  Jide  believing  in  the  authority  of 
the  wife  to  act  for  her  husband,  and  in  the  prO' 
priety  of  what  he  was  doing,  affixed  in  the  margin 
the  MMoand's  initials  to  the  name  of  the  candiaaie 
for  whom  he  was  canvassing. 
Held,  that  respondent  was  not,  under  the  dreum- 
stances,  guilty  of  ["fabricating  in  whole  or  in 
part "  a  voting  paper,  unihin  sect.  13,  suh'sect.  5, 
of  the  Local  Government  Act  1858  (21  ^  22  Vict. 
c.  98). 
Case  stated  under  20  &  21  Yict.  c.  43,  for  the  opi- 
nion of  the  court  upon  a  question  of  law. 

At  a  potty  sessions  held  at  Aberdare,  in  the 
oounty  of  GlamorKan,  on  the  21st  Oct.  1873,  an 
information  of  the  Local  Board  of  Health  of  Aber- 
dare was  heard  against  one  John  Hammett,  under 
the  21  &  22  Yict.  o.  98,  s.  13,  sub-sect.  5,  "for 
that  he,  the  said  John  Hammett,  did  fabricate  a 
certain  Toting  paper."  ^ 

From  the  evidence  it  appeared  that  an  election 
took  place  in  August  last  for  a  member  to  serve  on 
the  board  of  health. 

That  there  were  two  candidates,  a  Dr.  Price  and 
Mr.  Howell  Williams. 

That  Edward  Richards  was  a  voter  duly  qualified 
to  vote  at  that  election. 

That  Henry  Davies  was  duly  app>ointed  by  the 
said  board  of  health  to  deliver  the  votinc  papers 
on  the  22nd  Au^.  to  those  persons  entitled  to  vote 
at  the  said  election,  and  to  collect  them  on  the  day 
of  election,  the  26th  Aug.  following. 

That  on  the  22nd  Aug.  a  voting  paper  was  left 
by  the  said  collector  at  the  house  of  the  said 
ifdward  Bichards,  of  which  fact  the  said  Edward 
Bichards  was  aware. 

That  on  the  following  day,  the  23rd  Aug.,  the 
respondent,  John  Hammett,  with  Howel  Wifliams, 
one  of  the  candidates,  called  at  the  house  of  the 
said  Edward  Bichards  to  canvass  him  for  his  vote 
on  behalf  of  Mr.  Howel  Williams. 

That  Edward  Bichards  was  not  at  home,  .but  his 
wife  was,  and  upon  being  asked  for  her  husband's 
vote  in  favour  of  Williams  she  consented  to  give 
it,  and  made  her  mark  at  the  bottom  of  the  voting 
paper,  the  said  respondent  at  the  same  time  wit- 
nessing the  mark  of  the  said  wife  and  affixing  the 
initials  of  the  said  Edward  Bichards  to  the  name 
of  the  said  Howel  Williams  in  the  margin. 

That  the  said  Edward  Bichards  was  aware  that 
his  wife  had  so  signed  the  paper,  as  he  swore  upon 
the  hearing  of  the  information,  "I  leave  such 
matters  to  ner,  and  I  did  so  this  time,  as  I  have 
done  many  times  before,  because  I  think  she  is 
wise  and  capable  enough  to  do  it." 

That  the  respondent  affixed  his  signature  as 
witness  to  the  mark  of  the  wife,  describing  it  as 
the  mark  of  the  voter,  and  the  initials  of  Edward 
Bichards  in  the  margin,  bond  fide  believing  that 


she  was  entitled  to  sign  on  behalf  of  her  husband, 
and  that  he,  in  doing  as  he  did,  was  in  no  way 
acting  contrary  to  the  Act,  and  left  the  voting 
paper  open  for  the  husband's  inspection. 

That  on  the  day  of  the  election,  the  26th  Aug., 
the  collector  called  at  the  house  of  the  said  Edward 
Bichards  for  the  voting  paper,  but  was  told 
it  had  been  mislaid,  and  no  voting  paper  was 
either  tendered  or  sent  in  on  behalf  of  Eidward 
Bichards. 

That  on  the  27th  Aug.,  the  day  for  countiD|g  up 
the  votes,  and  when  under  the  before-mentioned 
circumstances  no  additional  voting  papers  coold 
have  been  either  tendered  or  received,  a  relation  d 
one  of  the  candidates  induced  the  said  Edward 
Bichards  to  go  down  with  the  voting  paper,  which 
had  been  found,  to  the  office  of  the  board  of  health, 
where  it  was  produced  before  the  chairman  who 
was  casting  up  the  votes,  and  at  the  instigation  of 
Mr.  Thomas,  who  was  appointed  to  assist  the 
chairman  in  the  conduct  of  the  election,  the  words 
in  red  ink  were  written  across  the  voting  paper, 
and  signed  by  the  said  Edward  Bichards,  and 
witnessed  by  the  said  Mr.  Thomas.  Those  words 
were:  "I,  Edward  Bichards,  hereby  certify  that 
this  paper  was  filled  up  and  my  vote  recorded  for 
Howell  Williams  without  my  knowledge  or  aanc- 
tion.     (Signed)    Edward  Bichards." 

That  in  recording  the  votes  given  at  the  said 
election,  the  voting  paper  of  Edward  Bichards  was 
not  received  or  admitted  by  the  chairman,  as  the 
same  remained  uncollected  "  through  no  fault  of 
the  chairman  or  the  person  appointed  to  receive 
the  same:"  (11  <fe  12  Yict.  c.  63,  s.  26.) 

That  at  the  hearing  of  the  said  information  the 
said  Edward  Bichards  swore  that,  although  the 
words  were  read  to  him,  and  signed  by  him,  the 
words  were  not  his,  and  did  not  convey  his  real 
meaning. 

The  justices  were  of  opinion  that  at  the  time  the 
respondent  so  signed  and  attested  the  said  voting 
paper,  he  bond  fide  believed  that  the  wife  had  the 
authority  of  her  husband  (the  said^  Edwaid 
Bichards)  to  sign  his  name  (which  in  point  of  fact 
she  had),  and  that  the  respondent  had  no  criminal 
or  unlawful  intention  in  witnessing  her  signature, 
and  therefore  dismissed  the  summons. 

The  following  question  is  submitted  for  the  con- 
sideration of  this  honourable  court:  Whether, 
under  the  circumstances  above  stated,  the  justices 
were  bound  to  find  the  said  John  Hammett  guilty 
of  fabricating  the  said  voting  paper. 

Given  under  our  hands  the  24tn  Feb.  1874. 

(Signed)  A.  Db  Btttzbn. 

D.  E.  WlLUAMS. 

Pritchard,  for  the  appellants. — Sect.  13,  sub-seot. 
5,  of  the  Local  Government  Act  1858  (21  &  22 
Yict.  c.  98),  enacts  that,  "  If  any  person  fabricates, 
in  whole  or  in  part^  alters,  de&oes,  destroys,  ab- 
stracts or  pnrloms  any  voting  paper,  or  personates 
any  person  entitled  to  vote  in  pursuanoe  of  ihe 
Public  Health  Act  1848,  or  this  Act,  or  fals«iy 
assumes  to  act  in  the  name  or  on  the  behalf  of  anj 
person  so  entitled  to  vote,  or  interrupts  the  distri- 
bution of  any  voting  papers,  or  distributes  the 
same  under  a  fadse  pretence  of  being  lawfblly  aa- 
thorised  so  to  do,  he  shall  for  every  such  offenoe  be 
liable,  on  conviction  before  two  justices,  to  be  un- 
prisoned  in  the  common  gaol  or  house  of  oorrectioii 
for  any  period  not  exce^ing  three  months,  with 
or  witnout  hard  labour."  It  is  submitted  that,  on 
the  undisputed  fiMsts  of  the  case,  the  respondent 
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was  guilty  of  "  fabrioating,  in  whole  or  in  part/'  a 
TOting  paper,  within  the  meaning  of  this  enact- 
ment, when  he  attested  the  mark  of  the  wife  as  the 
Bi^nAtnre  of  the  hnsband,  and  pnt  the  husband's 
initials  in  the  marf^  [Lush,  J. — ^Is  not  the  word 
**  fiibrieate  "  used  m  a  bail  sense,  meaning  forgery  P 
tnd  to  constitute  a  criminal  offence  must  there  not 
be  a  mena  roajwhich  is  distinctly  negatived  here  P] 
It  is  submitted  that  that  is  not  necessary  here.  In 
Beg.  T.  Hartshorn  and  others  (6  Cox  urim.  Gas. 
395),  the  defenduits  had  gone  to  the  houses  of 
Toters  who  were  marksmen,  to  assist  in  filling  up 
the  Totinfi^  papers,  and  having  obtained  the  express 
or  implied  consent  of  voters,  or  members  of  their 
fiunilies,  filled  up  the  papers  with  the  proper  names 
and  marks  of  the  voters,  and  put  their  own  names 
SB  attesting  witnesses,  without  obtaining  the  actual 
signatures  or  marks  of  the  parties  themselves. 
Grompton,  J.,  said:  *'This  does  not  amount  to 
forgery,  although  it  is  undoubtedly  an  irregular 
pnSeeding.  ...  It  is  possible  that  the  irregularity 
committed  may  be  indictable,  as  it  is  clear  the 
statute  intended  that  the  voter  should  aflix  his 
nuirk  firoprid  manu,  but  the  attestation  in  the 
mode  adopted  in  this  case  is  not  forgery.  There 
is  no  &\ae  statement  implied,  and  the  offence  of 
the  crime  of  forgery  is  making  a  false  entry  or 
sij^ture,  knoii  ing  it  to  be  without  authority,  and 
with  intent  to  defraud.  As  I  have  already  stated, 
I  am  not  at  all  sure  that  some  proceediufl:  might 
not  have  boon  framed  to  meet  this  case,  but  it  is 
certainly  not  forgery."  After  this  decision  came 
the  Act  of  1858  (sect.  13,  sub-sect.  5),  meeting,  it  is 
submitted,  this  very  case,  and  making  a  new  offence. 
[Ltoh,  J. —  Giving  rather  a  summary  remedy. 
Mkllob,  J. — By  the  word  "  fabricate,"  the  Legis- 
kture  must  have  intended  an  act  done  mold  fide.'] 
Where  the  doing  of  a  thing  is  forbidden  by  statute, 
it  is  not  necessary  to  show  a  guilty  mind  in  order 
to  prove  the  offence.  In  i^oulger  v.  Steadman 
(26  L.  T.  Bep.  N.  S.  396 ;  L.  Bep.  8  Q.  B. 
65),  a  railway  company  having  allowed  cabs 
to  stand  on  a  thoroughfare  belonging  to  the 
company,  on  payment  of  a  weekly  sum  by  the 
drivers,  a  particular  cab  driver,  not  being  one 
of  those  who  p^id,  stood  his  cab  in  the  thoroagh- 
iare,  and  refused  to  leave  when  requested  on  behalf 
of  the  company  so  to  do,  and  this  court  held  that 
he  was  a  wilful  trespasser,  within  S  &4  Vict.  c.  97, 
8. 16.  «  We  think,^'  said  Blackburn,  J.,  "  that  if 
a  man  does  intentionally  and  purposely  stay  on  the 
railway  premises  after  being  requested  to  leave,  he 
commits  a  wilful  trespass,  within  sect.  16  of  3  &  4 
Vict.  c.  97,  iJthough  ne  fancies  that  he  is  entitled 
to  remain  upon  the  premises  because  other  drivers 
are  allowed  to  put  their  cabs  upon  the  stand,  pur- 
snant  to  certain  terms.  If  there  had  been  a  bond 
fide  claim  of  a  right,  which  upon  the  evidence  ad- 
dooed  could  exist  at  law,  the  alderman  would  have 
been  bound  to  hold  his  hand ;  but  here  the  defence 
onlv  amounted  to  this,  that  the  respondent  believed 
he  had  a  right  to  stand  his  cab  upon  ground  which 
was  thepremises  of  the  company,  without  their 
leave.  This  does  not  prevent  toe  respondent  from 
being  a  wilful  trespasser." 

B,  V,  WiUiamsy  for  the  respondent,  was  not  called 
upon. 

Mbllob,  J. — ^I  am  clearly  of  opinion  that  the 
niagistrafes  were  tight  in  the  view  they  took  of 
this  case.  It  is  sousht  to  make  a  man  a  criminal 
tor  doing  an  act  without  sufficient  authority,  whilst 
it  is  found  that  he  believed  he  had  authority  to  do  . 


what  he  did.  The  ma^trates,  in  fact,  find  that 
he  had  no  guilty  intention  of  any  kind.  The  wife 
of  the  voter  had  actual  authority  to  sign  the  voting 
paper  for  him,  and  thought  that  she  was  acting 
according  to  law  in  what  she  did.  It  is  said,  how- 
ever, that  in  attesting  the  wife's  signature  and 
Sutting  the  voter's  initials  in  the  marsin,  the 
efendant  "  did  fabricate  a  voting  paper,'^  within 
the  meaning  of  the  Act.  But  when  we  come  to 
consider  what  the  Legislature  intended  to  consti- 
tute an  offence  under  the  Act,  it  is  clear  that  what 
was  in  their  contemplation  was  the  case  of  a  man 
doing  what  he  knows  is  not  right.  The  magis- 
trates have  found  the  contrary  of  that  here,  and 
their  finding  on  the  fact  is  binding  on  us.  If  the 
facts  of  the  case  are  stated  correctly,  the  respon- 
dent was  guilty  of  no  ofience  within  the  meaning 
of  this  Act  of  Parliament,  for  I  think  he  did  not 
fabricate,  in  whole  or  in  purt,  a  voting  paper  within 
the  meaning  of  the  Act.  The  section  of  the  Act  is 
this :  "  If  any  person  fabricates,  in  whole  or  in  part, 
alters,  defaces,  destroys,  abstracts,  or  purloins  any 
voting  paper,  or  personates  any  person  entitled  to 
vote  m  pursuance  of  the  Public  Health  Act  1848, 
or  this  Act,  or  falsely  assumes  to  act  in  the  name 
or  on  the  behalf  of  any  person  so  entitled  to  vote, 
&c.,  he  shall  for  every  such  offence  be  liable,  on 
conviction  before  two  justices,  to  be  imprisoned,  &c." 
All  the  words  used  there  import  a  criminal  inten- 
tion, a  mens  rea,  and  without  a  mens  rea  you  cannot 
make  out  that  there  is  an  offence  under  the  statute. 
The  magistrates  were  therefore  quite  right  in  their 
decision. 

Lusn,  J. — ^I  am  of  the  same  opinion.  We  are  not 
called  on  to  determine  whether  this  was  such  a 
vote  as  ought  under  the  circumstances  to  have 
been  received,  but  whether  the  respondent  was 
guilty  of  fabricating  the  voting  paper ;  and  I  am 
clearly  of  opinion  that  fabricating  imports  the 
knowmgly  doing  a  wrongful  act,  and  that  the  re- 
spondent was  not  guilty  of  that  act  here. 

QuAiN,  J. — I  am  of  the  same  opinion.  I  think 
that  fabricating  means  something  false  and  fraudu- 
lent, and  that,  unless  the  facts  show  that  the  person 
knew  that  he  was  doing  wrong,  there  is  no  offence 
within  the  Act  of  Parliament. 

Judgment  for  the  respondent. 

Attomevs  for  appellants,  Bickards  and  Walker, 
for  Gery,  Aberdare. 

Attorneys  for  respondent,  Pwhis  and  Perry,  for 
Phillips,  Aberdare. 


Saturday,  Jan.  23, 1875. 
Beg.  v.  Fishsb. 

Metropolitan  magistrates — Jurisdiction — Having  or 
conveying  suspected  property — Arrest  in  a  house 
—2^3  Vict,  chapters  47  ^  71.       • 

The  defendant  was  seen  vn  a  metropolitan  street  to 
stealthily  produce  an  empty  hag  from  under  his 
jacket,  plars  U  under  the  legs  of  the  coachman  of  a 
hrougliam,  and  with  his  assistnnce  take  instead  a 
bag  full  of  oats,  which  he  carried  of  on  his 
ehoulder.  The  coachman  immediately  drove 
rapidly  6f.  A  police  constable  was  told  of  what 
haul  occurred,  a/ad  his  aUention  was  called  to  the 
defendant  and  his  burden.  He  followed,  biU  came 
up  only  after  the  defendant  held  entered  his  own 
houee,  when  the  constable  arrested  hi/n. 

Held,  that  the  conviction  of  the  defendant  by  a 
magistraie  under  tlie  MetropoUUm  Police  Courts 


840 


MAGISTRATES'  OASES. 


Q.B.1 


Bsa.  V.  FisHEK. 


[Q.B. 


Ad,  1880,  8,  24,  for  having  i/n  hia  'possession  these 

ocUs  which  were  then  a/nd  there  suspected  of  being 

unUvuffuUy  obtained,  was  under  the  droumstances 

right. 
On  an  appeal  made  by  the  defendant,  Edward 
FiBber,  under  2  &  3  Yict.  c.  71,  s.  50,  against 
a  oonyiction  for  misdemeanour  by  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis, 
dated  the  27th  Nov.  1872,  which  came  on  to  be 
beard  by  the  Greneral  Quarter  Sessions  of  the 
Peace  holden  in  and  for  the  coun^  of  Middlesex 
on  the  25th  Jan.  1873,  the  court  amrmed  the  said 
conviction  subject  to  the  opinion  of  the  Queen's 
Bench  on  the  allowing  case : 

The  conviction  took  place  under  the  Police  Act, 
2  A  8  Yict.  c.  71,  s.  24,  for  having  on  the  20th 
day  of  Nov.  1872,  at  the  parish  of  St.  Qeorge, 
Hanover-sq[uare,  in  the  county  of  Middlesex,  in 
his  possession  thirty  pounds  weight  of  oats,  which 
oats  were  then  and  there  suspected  of  being  un- 
lawfully obtained,  and  the  said  Edward  Msher 
not  giving  a  satisfactory  account  how  he  came  by 
the  said  oats,  the  said  magistrate,  pursuant  to  the 
said  statute  in  such  case  made  and  provided, 
deemed  the  said  Edward  Fisher  euilty  of  a  mis- 
demeanor, and  adjudged  him  for  tne  said  offence 
imprisoned  in  the  House  of  Correction  at  Gold 
Bath  Fields  in  the  said  county  and  district,  and 
there  kept  to  hard  labour  for  the  space  of  thirty- 
two  days. 

On  the  morning  of  the  20th  Nov.  1872,  a 
brougham  was  driven  into  Ohurton-street,  Pimlioo, 
in  the  metropolitan  police  district,  and  there  drew 
up.  The  said  Edward  Fisher  went  up  to  it,  un- 
buttoned his  jacket,  and  produced  an  empty  bag, 
which  he  placed  u^der  the  \em  bf  the  coaonman, 
who  was  sitting  on  the  box  of  the  said  brougham, 
and  had  raised  the  leather  apron  in  front  of  him  to 
facilitate  the  act  of  Fisher.  He  then  walked  to 
the  end  of  the  street,  looked  up  and  down,  and 
returned  to  the  said  brougham  and  took  from 
under  the  said  coachman's  Tegs  a  bag  full  of  oats, 
weighing  301b.  He  took  the  bag  of  oats  on  his 
shoulder,  and  went  off  as  quickly  as  he  could.  The 
coachman  then  drove  the  brougham  away  at  a  very 
rapid  pace. 

The  attention  of  Henry  Whittingham,  a  police 
constable  of  the  Metropolitan  Police,  was  called  to 
the  fact  by  a  person  who  had  seen  what  took  place 
between  Fisher  and  the  coachman  At  that  time 
Fisher  was  carrying  the  bag  along  a  street  l^iding 
out  of  Churton-street.  The  constable  was  about 
150  yards  away  from  him,  and  having  followed 
him  for  aboat  200  yards,  and  reduced  the  distance 
between  them  to  a  dozen  yards,  he  saw  him  enter 
his  (Fisher's)  own  shop,  which  was  a  grocer's  shop, 
with  dwelling  house,  in  which  Fisher  lived.  The 
police  constable  followed  to  the  door  of  the  said 
shop  of  the  said  Edward  Fisher  who  came  forward ; 
the  constable  asked  him  whether  a  man  had  en- 
tered with  a  parcel  P  Fisher  at  once  replied, 
J*  Yes,  I'm  the  man;  that's  all  right,  sir,  I  received 
it  from  a  coachman;"  and  he  further  said,  in  an- 
swer to  the  constable,  "  that  he  didn't  know  the 
coachman's  name." 

The  constable  took  possession  of  the  bag  which 
Fisher,  before  the  constable  entered,  had  put  down 
in  a  comer  at  the  back  of  the  said  shop.  The  con- 
stable then  took  Fisher  into  custody. 

Fisher  was  subsequently  brought  before  the  said 
magistrate,  and  was  charged  under  the  said  24th 
settion  with  having  in  his  possession  the  said  oats, 


which  were   reasonably  suspected  of  being  un- 
lawfully obtained. 

The  foregoing  facts  were  proved  before  the 
magistrate,  and  Fisher  was  then  called  upon  to 
give  an  account  of  how  he  came  bv  the  said  oats, 
and  he  thereupon  said,  "  I  received  them  from  a 
friend  of  mine ;  I  don't  know  his  name ;  he  says, 
I  have  a  bit  of  corn  if  you  like  it ;  he  says,  you 
can  give  me  a  little  tea  or  coffee  for  it.  I've  given 
him  things  before  for  com,  and  lent  him  a  little 
money." 

The  magistrate  deemed  this  to  be  an  unsatis- 
factory account  and  committed  Fisher,  and  ordered 
him  to  be  imprisoned  and  kept  to  hard  labour  for 
82  days. 

On  the  hearing  of  the  appeal  at  the  sessions, 
the  same  facts  were  proved. 

It  was  contended  on  behalf  of  Fisher  that  the 
magistrate  had  no  jurisdiction  to  commit  him 
under  sect.  24  of  2  &6  Yict.  c.  71,  because  he  was 
arrested  with  the  oats  in  his  possession  in  his  own 
house,  and  was  not  arrested  under  2  &  3  Yict.  o. 
47,  8.  66.  It  was  als6  contended  that  as  the  mode 
in  which  the  oats  came  into  his  possession  was 
known  and  proved,  he  could  not  be  convicted 
under  sect.  24,  and  that  such  section  did  not  apply 
to  a  case  like  the  present,  where  the  oats  were 
actually  stolen ;  and  that  the  magistrate  ought  not 
to  have  summarily  convicted  Fisner,  but  have  sent 
him  to  the  sessions  to  be  tried  by  a  jury. 

The  magistrate  and  Court  of  General  Quarter 
Sessions  were  of  opinion  that  the  case  was  within 
the  provisions  of  the  Act,  and  confirmed  the  oon- 
viction  with  costs. 

The  question  for  the  opinion  of  this  court  is, 
whether  the  Court  of  Quarter  Sessions  wras  right 
in  law  in  affirming  the  said  conviction.  If  the 
court  shall  answer  this  question  in  the  affirmative, 
the  order  of  the  sessions  is  to  be  affirmed  with 
costs ;  if  in  the  negative,  such  order  and  oonviotion 
are  to  be  quashed. 

T'ickeU  argued  in  support  of  the  conviction. — ^The 
section  upon  which  the  magistrate  acted  is  2  A  3 
Yict.  c.  71,  8.  24 :  "  Thaii  every  person  who  shall 
be  brought  before  any  of  the  said  magistrates, 
chained  with  having  in  his  possession,  or  convey- 
ing in  any  manner  anything  which  may  be  reason- 
ably suspected  of  being  stolen  or  unlawfully  ob- 
tained, and  who  shall  not  give  an  account  to  the 
satisfaction  of  such  magistrate  how  he  came  by 
the  same,  shall  be  deemed  guilty  of  a  misde- 
meanor." By  Hadley  v.  Parks  (14  L.  T.  Bep. 
N.  S.  325;  L.  Bep.  1  Q.  B.  444),  the  case 
upon  which  the  defendant's  objection  was  based, 
it  was  held  that  this  section  was  supplemental 
only  to  sect.  66  of  2  A  3  Yict.  c.  47,  "That 
any  person  found  committing  any  offence  punish- 
able either  upon  indictment  or  as  a  misdemeanor, 
upon  summary  conviction,  by  virtue  of  this  Act^ 
may  be  taken  into  custody  without  a  warrant  by 
any  constable,  or  may  be  apprehended  by  the  owner 
of  the  property  on  or  with  respect  to  which  the 
offence  shall  be  committed,  or  by  his  servant*  or  by 
any  person  authorised  by  him,  and  may  be  detained 
until  he  can  be  delivered  into  the  custody  of  a 
constable  to  be  dealt  with  according  to  law ;  and 
every  such  constable  may  also  stop,  search,  and 
detain  any  vessel,  boat,  cart,  or  carriage,  in  or  upon 
which  there  shall  be  reason  to  suspect  that  any- 
thing stolen  or  unlawfully  obtained  may  be  found, 
and  also  any  person  who  may  be  reasonably  sus- 
pected of  having  or  conveying  in  any  manner  any- 
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thing  stolen  or  nnlawfally  obtained ;  and  any  per- 
son to  whom  any  property  shall  be  offered  to  be 
sold,  pawned,  or  deHyered,  if  he  shall  have  reason- 
able cause  to  suspect  that  any  such  offenoe  has 
been  committed  with  respeot  to  such  property,  or 
that  the  same  or  any  part  thereof  has  been  stolen 
or  otherwise  nnlawfally  obtained,  is  hereby  an- 
thorised,  and,  if  in  his  power,  is  reqoired  to  appre- 
hend and  detain,  and  as  soon  as  may  be  to  deliver 
snch  offender  into  the  onstody  of  a  constable, 
together  with  each  Droperty,  to  be  dealt  with  ao- 
oording  to  law."  Hctdley  v.  Pcurks  also  decided  that 
those  two  sections  apply  only  to  possession  in  the 
streets,  and  not  to  possession  in  a  house ;  but  in 
that  case  the  defenoUuits  were  never  seen  to  be 
in  possession  of  the  suspected  goods  in  the  street 
at  all,  as  the  defendant  here  was  seen,  but  in  a 
hoDse  only.  This  defendant  was  reasonably  sas- 
pected  of  conveying  goods  unlawfully  obtained  in 
the  very  words  of  both  the  sections,  and  therefore 
the  authority  does  not  apply.  [Stopped  by  the 
Court.] 

Fpland  (with  him  Mead)  for  the  defendant. — 
A  Gonatable  has  no  authority  under  these  two 
sections  to  enter  a  house  and  arrest  a  man  there 
on  suspicion  of  unlawful  possession ;  and  if  he 
exceeds    his    authority  by  doing   so,  Hadley  v. 
Pcurks  decides  that  the  magistrate  has  no  jurisdic- 
tion.   The  25th  section  of  the  2  <&  3  Yict,  c.  71, 
is  that  which  applies  to  the  circumstances  of  this 
case,  ^  That  if  mformation  shall  be  ffiren  on  oath 
to  any  of  the   said   magistrates    that    there  is 
reasonable  cause  for   suspecting    that    anything 
scolen    or    unlawfully  obtained    is    concealed  or 
lodged  in  any  dwelling-house  or  any  other  place, 
it  shall  be  lawful  for  such  magistrate,  by  special 
warrant  under  his  hand  directed  to  any  constiable, 
to  cause  every  such  dwelling-house  or  other  place 
to  be  entered  and  searched  at  any  time  of  the  day, 
or  by  night  if  power  for  that  purpose  be  eiven  by 
snch  warrant ;  and  the  said  magistrate,  if  it  shall 
^pear  to    him    necessary,  may  empower    such 
constable  with  such  assistance  as  may  be  found 
necessary,  such  constable  having  previously  made 
known  such  his  authority,  to  use  force  for  the 
effecting  of  such  entry,  whether  by  bursting  open 
doors  or  otherwise,  and  if  upon  search  thereupon 
made  any  such  thing  shall  be    found,  then    to 
convey  the  same  before  a  magistrate,  or  to  guard 
the  same  on  the  spot  until  the  offenders  ai*e  taken 
before  a  magistrate  or  otherwise  dispose  thereof 
in  some  place  of  safety,  and  moreover  to  take  into 
custody  and   carry   before   the    said  magistrate 
every  x)erson  found  in  such  house  or  place  who 
shall  appear  to  have  been  privy  to  the  deposit  of 
any  such  thing,  knowing  or  having  reetsonable 
canse  to  suspect  the  same  to  have  been  stolen  or 
otherwise  unlawfully  obtained."     By  the  following 
section  the  magistrate  may  then  convict   of  a 
misdemeanour,  but  that   can  only  be  when  the 
defendant  has  been  arrested  in  a  house  upon  a 
special  warrant.    [Blackbusn,  J. — ^The  defendant's 
case  would  be  admittedly  within  sect.  24,  if  the 
constable  had  arrested  him  outside  his  door ;  how 
can  the  magistrate's  jurisdiction  be  affected  by 
the  constable's  trespass  P]    It  has  been  laid  down 
in  Hadley  v.  Pcvrke,  that  a  magistrate  has  juris- 
diction undor  sect.  24  of  the  Act,  c.  71,  only  when 
the  person  charged  is  arrested  under  sect.  ^Q  of 
the  Act,  e.  47.    Another  question  is  whether  a 
magistrate  can  convict  on  this  charge  when  the 
mode  by  which  the  defendant  obtained  possession  of 


the  goods  is  known.  It  then  becomes  a  matter 
for  a  jury  to  decide,  and  the  magistrate  could  only 
commit  for  trial. 

Blackbubk,  J. — ^The  defendant's  contention  seems 
to  me  to  be  quite  untenable.  He  has  done  what  by 
the  very  words  of  the  24th  section  is  made  a 
miadem^oar. 

Lush,  JF. — I  am  of  the  same  opinion. 

OonvicHon  affirmed. 

Attorneys  for  prosecution,  AUen  and  9on. 

Attorney  for  defence,  W,  B,  Smyth, 


Wednesday,  Jan,  27, 1875. 

ElO.  V.  YUTB. 

Beerhouse  licence — Disqudlificaium — "  Person  cotk^ 
victed   of  felony*' — Oonsiruction   of  statiUe — 
Retrospective  operation — Wine   and   Beerhouse 
Act  Amendment  Act  1870  (33  ^  34  Vict.  c.  29), 
S.14. 
Sect.  14  of  the   Wine  and  Beerhouse  Act  Amend- 
ment Act  1870  (33  ^  34  Vict.  c.  29)  provides  that 
"every    person  convicted  of  felony"    shaU  he 
disqualified  from  seUing  spirits  by  retail,  and 
maJces  any  licence  held  by  such  person  void. 
Held  by  OoSchum,  OJ.,  and  MeUor  and  Archibald, 
J.J.  (Lush,  J.  dissenting),  thai  the  section  had  a 
retrospective  operation,  and  applied  to  a  person 
convicted  before  the  passing  of  the  Act,  so  as  to 
make  a  licence  held  by  him  void. 
Jamjbs  Yins  was  the  appellant,  and  the  Justices  of 
the    borough   of  Leeds    were   the   respondents. 
Tewncmt  hs^  obtained  a  rule  calling  on  the  prose- 
cutors to  show  cause  why  the  order  of  sessions  stated 
in  paragraph  8  of  the  case  set  out  below  should  not 
be  quashed  for  the  insufficiency  thereof. 

The  following  was  the  case  stated  for  the  opinion 
of  the  Court  of  Queen's  Bench. 

1.  The  Fox  and  Grapes  is  an  old  established  inn 
situate  in  the  borough  of  Leeds,  and  in  1873  one 
James  Edward  Saville  Theaker  became  by  transfer 
the  holder  of  licences  under  9  Geo.  4,  c.  61,  and  subse- 
quent statutes  amending  the  same,  by  which  he  was 
empowered  to  keep  the  said  inn,  and  therein  to  sell 
exciseable  liquors  oy  retail  to  be  consumed  on  the 
premises. 

2.  The  said  licences  to  the  said  Theaker  were 
duly  renewed  at  the  general  annual  licensing 
meeting  in  1873. 

3.  In  Jan.  1865  the  said  Theaker  was  con- 
victed of  felony,  and  was  then  sentenced  to  and 
suffered  three  months'  imprisonment  with  hard 
labour.  The  &ct  of  such  conviction  was  first  known 
to  the  authorities  of  the  borough  and  the  owners  of 
the  said  inn  in  the  month  of  November  1873. 

4.  Thereupon  the  appellant  James  Yine  became 
tenant  of  the  said  inn,  and  in  Feb.  1874  applied 
to  the  justices  of  the  said  borough  for  the 
transfer  to  him  of  the  licences  held  up  to  that  time 
by  the  said  Theaker. 

5.  The  said  justices  refused  the  application,  on 
the  ground  that  such  licences  were  void  by  reason 
of  the  conviction  for  felony  of  the  said  Theaker. 

6.  The  said  appellant  duly  appealed  to  the  Court 
of  Qu^ter  Sessions  for  the  West  Biding  of  York- 
shire against  such  refusal. 

7.  Upon  the  hearing  of  the  appeal  it  was  con- 
tended on  the  part  of  the  appellant,  and  denied  on 
the  part  of  the  respondents,  chat  the  licences  held 
by  the  said  Theaker  were  subjisting  at  the 
time  of  the  application  to  the  justices  by  the 
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appellant,  and  that  the  statute  33  A  34  Vict.  c.  29, 
B.  14  applied  to'  only  to  persons  convicted  of 
felonvfucer  that  passing  of  the  Act. 

8.  The  Court  of  Quarter  Sessions  dismissed  the 
appeal,  upon  the  ground  stated  by  the  justices  of 
the  borough ;  but  for  the  purpose  of  giving  full 
effect  to  the  judgment  of  the  Court  of  Queen's 
Bench,  in  case  it  should  be  in  fovour  of  the  appiBl- 
lant,  they  directed  by,  and  with  the  consent  of  the 
parties,  that  the  transfer  should  be  granted,  but 
that  the  licence  should  be  lodged  with  the  clerk  of 
the  peace,  and  the  house  not  be  opened  anless,  and 
until  the  Court  of  Queeu's  Bench  riiould  decide  in 
favour  of  the  appellant. 

9.  The  question  for  the  opinion  for  this  court  is, 
whether  the  said  licences  so  held  by  the  said 
Theaker  were  or  were  not  void  by  reason  of  his 
said  conviction  for  felon  v. 

10.  If  the  court  is  of  the  affirmative  opinion,  the 
order  of  the  Court  of  Quarter  Sessions  is  to  stand, 
otherwise  such  order  is  to  be  reversed,  and  judg- 
ment given  for  the  appellant,  James  Vine. 

Mauls,  Q.C.  (Wuberforce  with  him),  for  the 
respondents,  showed  cause  against  the  rule. — The 
question  depends  upon  the  mterpretation  of  the 
Wine  and  Beerhouse  Act  Amenoment  Act  1870 
(33  &  34  Yiot.  c.  29),  s.  14.  That  section  provides 
that  "  every  person  convicted  of  felony  shall  for 
ever  be  disqualified  from  selling  spirits  by  retail, 
and  no  licence  to  sell  spirits  bv  retail  shall  be 
granted  to  any  person  who  shall  have  been  so 
convicted  as  aforesaid ;  and  if  any  person  shall  after 
having  been  so  convicted,  as  aforesaid,  take  out 
or  have  any  licence  to  sell  spirits  bv  retail,  the  same 
shall  be  void  to  all  intents  and  purposes;  and 
every  person  who  after  being  so  convicted  as 
aforesaid,  shall  sell  aujr  spirits  by  retail,  in  any 
manner  whatever,  shall  incur  the  penalty  for  doing 
so  without  a  licence."  The  woros  "  every  person 
convicted  "  in  the  above  section  must  be  taken  to 
mean  every  person  who  has  been  at  any  time  con- 
victed, or  who  shall  be  convicted  hereafter ;  and 
therefore  the  licences  held  by  Theaker  were  void 
in  consequence  of  his  conviction.  The  object  which 
the  Legislature  had  in  view  in  passing  this  enact- 
ment was  not  the  punishment  of  persons  who 
were  guilty  of  felony,  but  the  protection  of  the 

Eublic  by  taking  every  precaution  to  ensure  that 
ouses  of  public  entertainment  should  be  kept  by 
none  but  persons  of  good  character. 
The  Court  called  on. 

Poland  and  Tennamt  for  the  appellant  in  support 
of  the  rule. — The  Act  applies  only  to  persons  con- 
victed after  it  was  passed;  otherwise  it  would 
apply  to  the  holder  of  a  licence  at  the  time  of  the 
passing  of  the  Act,  for  it  makes  a  licence  held  by 
a  convicted  person  void ;  and  it  is  unlikely  that  the 
Legislature  mtended  it  to  apply  to  such  a  case,  for 
where  a  man  is  in  the  possession  of  a  licence  it  is 
to  be  supposed  that  the  magistrates  have  inquired 
into  his  character.  Suppose  the  holder  of  a  licence 
at  the  passing  of  the  Act  had  been  convicted  of 
manslaughter  when  he  was  a  bov  for  carelessly 
throwing  a  stone  which  accidentally  caused  death, 
and  sentenced  to  one  day's  imprisonment ;  it  is  a 
startling  proposition  to  say  that  the  section  would 
apply  to  such  a  case.  The  value  of  property  might 
be  much  deteriorated  and  the  public  put  to  great 
inconvenience  by  such  an  interpretation  of  the 
section  for  a  house  licensed  for  the  public  conven- 
ience might  have  been  shut  up  for  nearly  a  year. 
9  Geo,  4,  o.  61,  ss.  4  and  14,  as  to  transfers  of  licences 


at  special  sessions,  would  not  apply,  and  [See  37  & 
38  Vict.  c.  49,  s.  15  (30kh  July  1874)]  a  fresh  lioenoe 
could  not  have  been  obtained  for  the  house  untal 
the  general  annual  licensing  meeting.  The  rest 
of  the  section  shows  that  its  operation  is  intended 
to  be  prospective.  [Cockbxtbn,  C.J. — ^In  3&4yidi. 
0.  61,  s.  7  the  words  used  are  *'  Every  person  who 
shall  hereafter  be  lawfully  convicted  of  felony.*'] 
That  Act  relates  to  the  sale  of  beer,  and  similiar 
words  are  to  be  found  in  the  Act,  relatingto 
refreshment  houses  (23  Vict.  o.  27,  s.  2).  The 
intention  must  have  been  t-o  apply  the  same  role 
to  the  case  of  spirits,  which  can  only  be  done  hj 
reading  this  section  prospectively.  The  words, 
'*  who  shall  hereafler  be"  were  probably  omitted  for 
the  sake  of  brevity.  The  rule  of  construction  is 
thus  stated  in  Broom's  Legal  Maxims,  p.  34  (5th 
edit.) : ''  Every  statute  which  takes  away  or  impairs 
a  vested  right  acquired  under  existing  laws,  or 
creates  a  new  obligation,  imposes  a  new  duty,  or 
attaches  a  new  disability  in  respect  of  transactions 
or  considerations  already  past,  must  be  deemed  re- 
trospective in  its  operation,  and  opposed  to  sound 
principles  of  juiisprudenoe ;  "  and  at  pages  37  &  38 
the  observations  of  Parke  and  Bolfe,  BB.  in 
Moon  V.  Durden,  2  Ex.  22,  are  citied  in  support  of 
this  view.  The  judgment  of  Erie,  C.J.  in  The 
Midland  BaUwa/y  Co,  v.  Pye  (10  C.  B.,  N.  S.,  at 
page  191),  is  a  st»roi^  authority  to  the  same  effect. 
He  says  there :  "  Wherever  it  possible  to  put  upon 
an  Act  of  Parliament  a  construction  not  retros* 
pective,  the  courts  will  always  adopt  that  con- 
struction." 

Lush,  J.  not  having  been  in  court  during  the 
whole  of  the  argument, 

Mcmle,  Q.C.  was  called  on  to  reply. — ^The  inten- 
tion of  the  Legislature  is  to  be  collected  from  the 
langui^e  employed.  There  is  nothing  to  limit  the 
operation  of  the  words  used  here,  and  according  to 
its  plain  grammatical  meaning  the  expression 
''  every  person  convicted"  must  indude  all  persons 
convicted  at  any  time.  The  words  of  future  oper- 
ation which  occur  in  3  &  4  Yict.  c.  61,  s.  7,  tart 
omitted  in  33  <&  34  Yict.  o.  29,  s.  14,  while  in  other 
respects  the  language  of  the  former  section  is 
closely  followed  in  the  latter.  It  seems  clear  that 
this  alteration  was  made  not  for  the  sake  of  brevity, 
but  deliberately,  for  the  express  purpose  of  giving 
a  different  effect  to  the  Section. 

CocKBTTBN,  C.J. — I  am  of  opinion  that  the  rale 
should  be  discharged.  I  feel  myself  bound  by  the 
language  which  the  Legislature  have  used  in  sect 
14  of  the  Wine  and  Beerhouse  Act  Amendment 
Act  1870  (33  &  34  Yict.  c.  29).  The  question  is  whe- 
ther upon  the  words  of  that  section,  a  person  who 
has  been  convicted  of  felony  before  the  passing  of 
the  Act  becomes  disqualified  from  holding  a  licence 
for  the  sale  of  spirits,  and  I  think  he  does.  If  it 
could  be  seen  that  the  intention  of  the  Legislature 
was  to  aggravate  the  punishment  of  persons  con- 
victed of  felony,  I  should  feel  strongly  the  force 
of  Mr.  Poland's  argument ;  but  the  purpose  of  tins 
enactment  is  not  to  punish  the  felon,  but  to 
protect  the  public  from  having  houses  of  public 
entertainment  kept  by  a  class  of  persons  likely  to 
prove  injurious  to  society.  It  is  true  it  may  be 
that  the  felony  is  of  such  a  comparatively  venial 
nature  as  not  to  affect  the  charaofeer  of  the  person 
convicted,  as  for  instance  in  some  oases  of  man- 
slaughter by  negligence ;  and  there  seems  to  bono 
reason  in  such  a  case  why  a  man  should  not 
afterwards  hold  up  his  head  among  his  fellows. 
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and  be  looked  npon  as  a  person  of  good  charaoter. 
and  fit  to  keep  a  house  of  pablic  entertainment. 
Bat  the  Legislature  have  thought  otherwise,  and 
hare  drawn  what  Mr.  Poland  appropriately  called 
a  hard  and  fast  line.    The  intention  is  that  places 
of  this  kind  shall  be  kept  by  persons  of  good 
character,  and  for  the  protection  of  the  public 
it  matters   nothing    whether    the  offence   was 
oommitted  before  or  after  the  passing  of  the  Act, 
We  must  look  and  see  what  mischief  the  Act 
was  intended  to  remedy ;  it  would  seem  to  import 
that  the  Legislature  intended  to  protect  the  public 
agamst  persons  who  had  committed  crimes  in  the 
past,  as  well  as  against  those  who  might  do  so  in 
the  future.    The  words  "  every-  person  convicted 
of  felony "  are  large  enough  to  bear  this  inter- 
pretation ;  they  are  equivalent  to,  and  synonymous 
with,  *•  every  convicted  felon."     Supposing  a  man 
who  had  been  convicted  of  felonv  prior  to  the 
passing  of  the  Act  were  to  apply  to  the  magistrates 
for  a  licence,  would  they  be  justified  in  granting 
itP    The  answer  is  that  the  applicant  was  con- 
victed of  felony ;  it  would  be  a  strong  thing  to  say, 
"  You  are  a  convicted  felon,  but  you  were  convicted 
before  the  passing  of  tiie  Act,  and  therefore  you 
are  to  have  a  licence."    The  only  question  which 
magistrates  can  determine  in  a  case  arising  under 
this  section  is  whether  the  persou  is  a  convicted 
felon ;  if  he  is,  he  is  disqualified.    In  the  preceding 
Acts  the  language  is  different ;  it  points  to  the  Inture, 
and  operates  only  in  cases  of  future  convictions. 
It  is  suggested  that  thd  drawer  of  this  Act  was 
only  attempting  to  remedy  the  tautology  which  is 
too  common  in  Acts  of  Parliament;  but  ne  appears 
to  have  carefully  omitted  the  very  words  which 
restricted  the  operation  of  the  former  Acts,  and 
so  to  have  made  the  words  of  this  Act  applicable 
to  convictions  before  its  passing.    We  have  been 
pressed  with  the  hardship  which  may  be  entailed 
npon  a  man  who  has  obtained  a  licence  in  being 
cut  short  of  his  living,  because  under  this  section 
the  licence  would  be  null  aud  void ;  but  the  Legis- 
lature might  have  made  an  exception,  and  we  have 
only  to  look  at  the  precise  language  used.    I  think 
the  right  decision  m  this  case  is  that  under  33  & 
34  Yict.  c.  29,  s.  14  the  licence  was  null  and  void. 
MblIiOK,  J. — I  am  of  the  same  opinion.    I  do  not 
wish  to  exclude  the  general  rules  which  have  been 
cited  as  to  the  mode  in  which  Acts  are  to  be 
constmed,  but  these  frules  must  be  considered 
with  reference  to  the  particular  Acts  to   which 
they    have   been    applied,    and  the     particular 
cases  in  which  they  have  been  laid  down.    The 
general  policy  of  the  Legislature  in  these  acts,  which 
are  all  restraints  upon  the  liberty  which  every 
.  person  ordinarily  possesses  to  carry  on  what  trade 
ne  pleases,  is  to  ensure  that  public-honses  shall  be 
kept  by  persons  of  good  character;  there  are 
provisions  with  that  object  in  all  of  them.    It  is 
dear  that  the  Legislature  were  legislating  here 
with  the  view  that,  instead  of  its  being  necessary 
to  inquire  fully  into  character  in  these  cases,  it 
shoald  be  sufficient  to  show  a  conviction  for  felony, 
after  which  there  should  be  no  further  inquiry.  The 
dass  of  convicted    felony,  is  disqualified;   it  is 
supposed  that  their  characters  are  tainted ;  they 
are  supposed  to  have  acquired  habits  which  are 
mischievous  to  society.   And  where  a  man  has  been 
convicted  before  the  passing  of  the  statute  his 
character  is  as  much  tainted  as  where  he  has  been 
convicted  after ;  the  reason  applies  as  strongly  in 
the  one  case  as  in  the  other.    It  is  not  a  matter 


of  punishment,  but  of  the  protection  of  the 
public  According  to  the  natural  interpretation, 
if  we  had  never  heard  of  the  contention  as 
to  prospective  and  retrospective  construction, 
any  person  reading  the  statute  would  say 
that  it  was  intended  to  include  every  member 
of  the  convicted  class.  I  concur  with  the  opinion 
of  my  Lord  that  the  order  of  sessions  ought  to 
stand. 

Lush,  J. — I  am  sorry  that  I  cannot  concur  with 
the  other  members  of  the  court,  and  I  feel  some 
diffidence  in  expressing  an  opinion  contrary  to 
theirs,  but  I  cannot  bring  my  mind  round  to  adopt 
their  view.    I  fail  to  collect  from  33  &  34  Vict.  c. 
29,  s.  14  any  intention  that  the  Act  should  have  a 
retrospective  effect,    and    that    the    moment  it 
received  the  Boyal  Assent  every  person  who  had 
at  any  time  been  convicted  of  felony  should  at 
once  forfeit  his  licence,  lose  his  means  of  living,  and 
become  liable  to  penalties  for  selling  spirits,  which 
up  to  that  moment  he  had  been  entitled  to  sell. 
This  is  a  penal  Act  and  causes  a  forfeiture,  and  it 
is  an  established  canon*of  construction  that  statutes 
working  disabilities  are  to  be  read  liberally  unless 
the  intent  is  clear.    The  words  are  "  Every  person 
convicted  of  felony,"  and  this  may  be  read  to  mean 
every  person  who  ahaU  he  convicted,  or  every 
person  who  hcts  been  convicted;  the  meaning  is 
ambiguous,  and  there  is  nothing  in  the  after  part 
of  the  section  to  throw  any  light  npon  it.  The  sub- 
sequent words  afford  no  assistance,  and  the  words 
of  the  first  clause  are  equally  capable  of  either 
interpretation ;  this  is  the  very  case  in  which  the 
canon  of  construction  comes  in.    That  would  have 
been  my  viow  even  if  this  Act  had  stood  alone ; 
but  we  have  two  other  Acts  3  &  4  Vict.  o.  61, 
relating  to  the  sale  of  beer,  and  23  Vict.  c.  27, 
relating    to    wine    and   refreshment  houses,   in 
both  of  which  the  word  "  shall "  occurs  in  the 
corresponding  clause.  It  is  reasonable  to  suppose 
that  the  Legislature,  having   made  convictioijL  a 
disqualification,  first  as  to  the    sale  of  beer,  and 
afterwards    as    to   the    sale    of  wine,     thought 
that  the  same  class  of  persons  already  disqualified 
in  these  cases,  should  not  be  allowed  to  sell  spirits ; 
this  seems  probable  if  we  read  33  &  34  Vict.  c.  29, 
6. 14  bv  the  light  of  the  other  Acts.    It  has  been 
argued  that  the  person  who  drew  the  Act  struck 
out  the  words  "  who  shall  be  "  and  "  hereafter  " 
purposely,  but  the  intent  is  a  matter  of  speculation ; 
it  may  be  that  the  enactment  was  intended  to  be 
condensed,  and  the  words  were  struck  out  because 
they  were  thought  superfluous.    If  the  intent  had 
been  to  contrast  this  provision  with  those  in  the 
former  statutes,  it  would  have  been  expressed  by 
the  use  of  the  words  ''  shall  have  been."    Even 
looking  at  the  clause  standing  alone,  I  find  no 
words  otherwise  than  future. 

Akchibald,  J. — I  am  of  the  same  opinion  with 
my  Lord  and  my  brother  Mellor.  I  agree  that  if 
this  were  simply  a  penal  statute  we  should  give  it 
a  liberal  interpretation,  unless  the  language  were 
clear ;  but  it  was  passed  with  a  view  to  public  and 
social  order,  and  not  in  aggravation  of  the  penalties 
of  felony*  If  the  words  had  been  **  every  convicted 
felon,"  that  would  have  Jed  me  to  the  conclusion 
that  they  were  retrospective  as  well  as  prospective; 
and  the  words  which  are  used  are  in  effect  the 
same.  As  to  the  inference  to  be  drawn  from  the 
previous  legislation  I  come  to  a  different  conclusion 
m>m  my  brother  Lush;  the  language  of  the  former 
Acts  was  clearly  prospective,  and  I  think  that  the 


844 


MAGISTRATES'  OASES. 


Q.B.] 


Bbg.  v.  Shujioh. 


CQ.B. 


alteration  was  made  with  the  object  of  making  this 
clause  retrospective.  I  shonla  come  to  the  con- 
clusion that  the  Legislature  was  under  the 
impression  that  the  former  legislation  was  not 
sufficiently  strong,  and  that  this  was  the  very 
reason  for  the  alteration  in  the  words  of  the 
clause. 

Bule  discharged;  judgment  for  the  respondents. 

Attorneys  for  appellant,  Massey,   Taylor,  and 
Hales,  for  /.  0.  Turner,  Leeds. 
Attorneys  for  respondents,  Simson  and  Co. 


Saturday ,  Jan.  30, 1875. 

(Before  Oockbubn,  G.J.,  and  Blackbubn  and 

Mellob,  JJ.) 

Bbg.  v.  Sheldov. 

Grimmal  practice — Change  of  place  of  trial — 

View. 

Where  it  appears  to  he  necessary  for  the  purpose  of 

a  criminal  trial  thai  the  jury  should  have  a  view 

of  premises  situated  in  a  different  county  from 

that  in  which  the  offence  was  committed,  this  is 

sufficient  reason  for  ordering  the  trial  to  take 

place  vn  su^h  county. 

In  this  case  a  rule  had  been  obtained  on  behalf  of 

the  defendant,  calling  on  the  prosecutor  to  show 

cause  why  the -trial  should  not  take  place  at  the 

Warwick  instead  of  at  the  Worcester  Assizes,  on 

a  suggestion  that  a  fair  and  satisfactory  trial 

could  not  be  had  in  the  county  of  Worcester. 

The  defendant  was  charged  with  perjury,  alleged 
to  have  been  committed  m  an  affidavit  sworn  in 
answer  to  certain  interrogatories  in  an  action  in 
which  he  was  defendant  and  the  prosecutor  was 
plaintiff. 

The  action  was  brought  for  trespass  in  building 
a  wall,  which  the  prosecutor  alleged  was  built 
partly  on  his  property.  The  premises  were  situ- 
ated m  Warwickshire,  and  the  defendant  resided 
in  that  county,  near  the  borders  of  Worcester^ 
shire;  but,  in  oonsec[uenoe  of  there  being  no 
commissioner  to  admmister  oaths  where  the  de- 
fendant lived,  the  affidavit  in  answer  to  the  inter- 
rogatories was  sworn  at  Shipton-on-Stour,  within 
the  borders  of  the  county  of  Worcester. 

The  statements  on  wnich  perjury  was  assigned 
related  to  the  position  of  the  new  wall  built  by  the 
defendant,  with  regard  to  the  foundations  of  an 
old  wall  and  a  *'  miskin,"  or  manure  pit,  on  the 
premises  of  the  prosecutor.  The  cause  had  been 
referred  to  arbitration,  and  the  arbitrator  had  con- 
sidered it  necessary  that  he  should  have  a  view  of 
the  premises. 

The  grand  jury  of  Worcestershire  had  found  a 
true  bill  for  perjury  against  the  defendant,  and  the 
indictment  nad  been  removed  into  the  Queen's 
Bench  by  certiorari,  and  was  to  be  tried  on  the 
Civil  side  at  the  assizes.  The  rule  had  been  ob- 
tained for  the  purpose  of  enabling  the  jury  to  have 
a  view  of  the  premises. 

Huddlesion,  Q,G  (Nash  with  him)  showed  cause. 
— In  order  to  entitle  the  defendant  to  have  the  place 
of  trial  changed,  it  must  be  shown  that  a  fair  and  im- 
partial trial  cannot  be  had  in  the  county  in  which 
the  offence  is  alleged  to  have  been  committed ;  it  is 
not  sufficient  to  show  that  it  is  more  convenient 
that  the  trial  should  take  place  in  another  county. 
There  is  an  Irish  case,  Meg.  v.  Cavendish  (2  Cox 


Grim.  Cas.  175),  where  the  Court  of  Queen's  Bench 
reused  to  order  a  suggestion  to  be  entered  <»i  the 
roll  to  change  the  pl^  of  trial  in  an  information 
for  libel,  on  the  ground  of  inconvenience  and  diffi- 
culty in  securing  the  attendance  of  the  defendant's 
witnesses.  Crampton,  J.,  there  said :  "A  sugges- 
tion to  change  the  place  of  trial  in  a  criminal  case 
is  only  entered  on  the  roll  on  the  ground  that  a 
fair  trial  cannot  be  had  at  the  place  originally  se- 
lected." Clerk  V.  The  Queen  (5  L.  T.  Bep.  N.  8. 
66 ;  9  H.  of  L.  Cas.  184)  is  also  an  authority  for  this 
proposition.  [BLACKBiTBir,  J.,  referred  to  the  form 
of  tne  entry  of  the  suggestion  in  Beg.  v.  Hunt  (3 
B.  &  A.  p.  448).]  If  the  court  holds  that  a  fair 
trial  cannot  be  had  without  a  view,  there  is  no 
doubt  a  difficulty  in  opposing  the  rule,  but  the 
only  ground  on  which  it  is  supported  is  the  neces- 
sity tor  a  view,  and  the  prosecutor's  affidavit 
states  that  the  foundations  of  the  old  wall  have 
been  removed  since  the  place  was  viewed  by  the 
arbitrator.  [Blackbuen,  J. — Might  not  the  view 
be  material  with  regard  to  the  question  whether 
the  defendant's  statement  was  a  mistake,  or  wil- 
fully false  P]  There  is  an  anonymous  case  (6  Jar. 
131),  to  the  effect  that,  if  the  venue  is  changed,  it 
ought  to  be  changed  to  some  place  on  the  same 
circuit.  [Blackbubn,  J. — Where  a  view  is  required 
it  must  be  changed  to  the  county  where  the  pre- 
mises are  situated,  if  changed  at  all.]  It  is  showa 
on  the  affidavits  that  considerable  prejudice  exists 
in  Warwickshire. 

MeUor  (Lockwood  with  him),  in  support  of  the 
rule. — It  has  been  conceded  that  the  power  to 
change  the  place  of  trial  exists,  and  the  only  ques- 
tion IS,  does  the  court  think  a  view  necessary? 
The  prosecutor  could  have  laid  the  venue  in  War- 
wickshire (under  7  Geo.  4,  c.  64,  s.  12)  ;^  for  the 
place  where  the  affidavit  was  sworn  is  within  the 
distance  of  500  yards  from  the  boundary  of  the  two 
counties.    [He  was  stopped  by  the  court.] 

CocKBTTRN,  G.J. — It  is  entirely  owing  to  the  acci- 
dental circumstance  that  there  was  no  commissioner 
to  administer  oaths  at  the  place  where  the  defen- 
dant lived,  which  obliged  him  to  go  to  Shipton  to 
find  one,  that  the  venue  in  this  case  is,  technically 
speaking,  in  Worcestershire.  It  may  turn  out 
tnat  the  view  is  unnecessary,  but  that  is  a  question 
which  we  cannot  try  here  on  affidavits.  If  the 
locus  in  quo  had  been  situated  in  Woroestershire, 
or  if  the  affidavit  had  been  sworn  in  Warwickshire, 
the  jury  could  have  had  a  view ;  it  is  much  more 
convenient  that  they  should  have  one,  and  the  rule 
must  be  absolute. 

Blackbubn,  J. — I  am  of  the  same  opinion.  I 
cannot  doubt  that  the  existence  of  the  necessity  for 
a  view  is  as  material  as  the  fjBkct  of  the  jury  being 
likely  to  prove  partial. 

Mbllor,  J. — I  am  of  the  same  opinion. 

Bule  al>soliUe. 

Huddteston,  Q.C. — I  am  instructed  to  ask  for 
costs.  The  defendant  has  come  here  to  ask  for  a 
favour. 

Fer  CuBiAM. — ^The  costs  of  the  motion  are  to  be 
costs  in  the  cause. 

Attorneys  for  the  prosecution,  Chorley  and 
Crawford. 

Attorneys  for  the  defendant,  Hoare,  Taylor,  and 

Cooke. 

(Note. — ^The  defendant  has  sinoe  been  tried  before 
A.mplilett,  B.,  at  the  Warwiokshire  Spring  Abbmb,  and 
acquitted.] 
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COVBT  OF  COMMOH  PLEAS. 

•itpotied  by  EiHsmufcnos  Smith  and  J.  M.  Lslt  Baqs.. 

Bttrrifltara-at-Law. 


Jan.  18  and  19, 1875. 

Chbetham  t.  the  Mayor,  &c,,  or  Manchester. 

Btereise  of  statutory  vowers  hy  a  corporation — 
Dangerous  Btructtirei— Certificate  of  ewrveyor  con* 
diisive — Act  of  the   corporation — Batifi^tion — 
Building. 
By  Or  local  Act,  the  corporation  of  a  city  hy  the 
cmmcil  were  thereby  empowered  to  carry  the  Act. 
and  the  several  powers  thereof  into  execution. 
Another  section  said  that  if  any  summons,  de- 
mand,  or  notice,  required  authentication  by  the 
corporation,  the  signattvre  of  the  town  clerh  thereto, 
shotdd  be  a  sufficient    authentication,      Am^ong 
other  things  it  wa^  also  ena^ed  thai  "  If  the  sur- 
veyor of  the  city  should  certify  in  writing  that 
ihere  is  imminmt  danger  from  any  building,  the 
corporation  shaU  and  may,  withotU  any  present' 
ment,  notice,  or  other  formality ,  cause  tne  same  to 
he  talcen  down."     The  plaintiff  was  the  occupier  of 
two  houses,  between  which  comm/unication^  had 
been  made,  and  which  were  in  effect  one  set  of 
business  premises,  a/nd  were  so  occwpied  by  him, 
though  they  were  numbered  as  in  different  streets, 
and  were  separately  rated. 
Held:  First,  That  the  surveyor's  certificcUe  was  eor^ 
dusive  as  to  the  state  of  the  building  described  in 
it  at  the  time  it  was  given,  and  thai  the  corporation 
were  not  only  protected  in  acting,  but  were  bou/nd 
to  act  upon  it,  and  thai  the  facts  upon  which  such 
certificate  was    based    coudd  not  afterwards  be 
examined  into.    Secondly,  Thai  a  written  direc- 
tion of  the  town  clerk,  pu/rporttng  to  be  given  in 
the  name  of  the  corporaiion,  though  without  con- 
sulting them,  to  the  surveyor  upon  receipt  of  his 
certificate,   directing    him  to  take  the  building 
down,  was  the  act  of  the  corporation ;  and  the  ewr 
ployment  and  payment  of  workmen  by  the  corpo- 
raiion to  do  this  was  an  absolute  ratification,  if 
siteh  were  needed,  of  the   ad   of  their  argent. 
Thirdly,  That  a  notice  given  to  the  plaintiff  of  the 
dangerous  condition  of  his  houses,  aescribirhg  them 
as  a"  building,"  and  by  the  number  and  name  of 
one  street  only,  was  a  sufficient  description  for 
identificaiion,  and  to  justify  the  corporation  in 
dealing  with  all  the  premises  under  the  powers  of 
their  Act. 
This  was  an  action  bronght  by  the  plaintiff  to  re- 
oorer  damages  for  injury  alleged  to  hare  been  caused 
to  certain  nouses,  shops,  fixtures,  furniture,  and 
stock-in-trade,  by  acts  done  by  the  defendants  in  the 
aDeged  execution  of  powers  given  to  them  by  two 
Acts  of  Parliament,  viz.,  7  &  8  Vict.  c.  40  (The 
Manchester  Police  Act  1844)  and  30  &  31  Yict.  c. 
36  fThe  Manchester  Corporation  Waterworks  and 
Improvement  Act,  1867).    The  case  came  on  for 
trial  before  the  late  Mr.  Justice  Willes  and  a  special 
jury  at  Manchester,  on  3rd  Aug.  1872,  when  by 
consent  the  juiy  found  a  verdict  for  the  plaintiff, 
sabject  to  the  decision  of  the  court  on  a  special 
case.     The  following  are  the  portions  of    those 
paiBgraphs  of  the  case  necessary  for  the  compre- 
hennon  of  the  arguments  and  judgments  : 

1.  The  plaintiff  is  a  wholesale  stationer,  and  was 
possessed  of  three  houses  aod  shops  situate 
together  in  a  block,  being  respectively  No.  95, 
No.  97,  and  No.  99,  Market-street.  He  occupied 
No.  95  for  the  purposes  of  his  business. 
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2.  The  defendants  are  the  Mayor,  &c.,  of  the 
City  of  Manchester,  and  they  possess  certain 
powers  for  the  government  and  regulation  of  the 
city  given  to  them  by  the  two  Acts  aforesaid. 

The  case  then  sets  out  sects.  1,  2,  13,  58,  59,  and 
280  of  the  1844  Act,  and  sects.  4,  5,  38,  39,  49,  and 
51  of  the  1867  Act. 
Sect.  38  is  as  follows  : 

In  addition  to  the  powers  conferred  by  sect.  59  of 
the  Manohester  Police  Aot,  1844,  the  corporation  may, 
either  before  or  after  a  presentment  nnder  that  section, 
cause  any  bnildin^  which  they  may  consider  dangerous 
to  be  watched  or  guarded  by  the  police  or  otherwise;  and 
if  the  surveyor  of  the  dty,  or,  in  his  absence,  any  other 
duly  qualified  surveyor  shall  oerti^,  in  writing,  that 
there  is  imminent  danger  from  any  bnilding,  the  corpo- 
ration shall,  and  may,  without  any  presentment,  notice, 
or  other  formality,  cause  the  same  to  be  taken  down, 
either  wholly  or  in  part,  or  to  be  repaired  or  secured  in 
such  manner  as  the  corporation  shall  think  requisite. 

Sect.  39.  All  duurgee  incurred  by  the  corporation 
under  the  Manchester  Police  Act  1844,  or  under 
the  preceding  section,  shall  and  may,  in  addition  to  the 
remedies  provided  by  that  Act,  be  recoverable  as  a 
penalty  under  the  same  Act,  or  by  action  in  any  court  of 
competent  jurisdiction. 

Sect.  51. — An^  order  or  resolution  of  the  oorpoiation 
or  of  the  councol  of  the  dty,  and  any  notice,  Ao.,  given 
in  exercise  of  the  powers  of  this  Act,  shall  be  suffidently 
authenticated  by  the  name  of  the  town  clerk  being 
afBzed  thereto  in  print,  lithograph,  or  writing. 

3.  At  the  times  hereinafter  mentioned  J.  6. 
Lynde  was  the  surveyor,  and  Sir  Joseph  Heron 
the  town  clerk,  of  the  City  of  Manchester. 

4.  On  the  13th  July  J.  G.  Lynde  certified  to  the 
defendants  that  there  was  imminent  danger  from 
Nos.  97  and  99. 

5.  Thereupon  the  town  derk  delivered  a  direc- 
tion signed  by  him  to  the  city  surveyor,  directing 
him  to  cause  the  building  mentioned  in  his  certifi- 
cate to  be  secured,  Sao, 

6.  On  or  aboat  the  same  day,  Lynde  gave  notice 
to  the  plaintiff  that  he  had  certified  as  above,  and 
proposed  that  the  plaintiff  should  employ  his  own 
men  in  taking  down  the  front  wall.  The  plaintiff 
refused. 

7.  After  receiving  the  direction,  J.  G.  Lynde 
caused  the  said  bailding  to  be  taken  down  in  part, 
and  secured  as  he  thought  requisite.  He  selected, 
at  the  request  of  the  plaintifi*,  one  Maud  to  perform 
the  work,  and  Maud  was  employed  thereon  by  the 
defendants,  under  the  directions  of  Lynde. 

8.  On  the  11th  Aug.  Maud's  bill  was  paid  by  the 
plaintiff,  by  the  direction  of  the  defendants. 

9.  Afterwards  the  building  fell.  I  find  that  the 
fall  of  the  building  was  not  due  to  any  negligence 
on  the  part  of  the  defendants,  or  of  any  person  in 
their  employment. 

10.  After  the  fall  of  the  said  building,  J.  G. 
Lynde  on  the  29th  Aug.  certified  to  the  defen- 
dants that  there  was  imminent  danger  from  the 
aforesaid  house.  No.  95,  Market- street,  in  a  similar 
certificate.  The  building  was  described  as  fol- 
lows :  **  All  that  building  situate  in,  and  being 
No.  95,  Market-street,  and  belonging,  or  reputed 
to  belong  to  Mr.  James  Cheetham." 

11.  Thereupon  on  the  same  day  the  town  clerk 
delivered  a  direction  signed  by  him  to  the  said  city 
surveyor,  similar  to  the  direction  in  paragraph  5. 

12.  Afterwards,  on  the  same  day,  J.  G.  Lynde 
delivered  to  the  plaintiff  a  notice,  of  which  the 
following  is  a  copy : — 

City  Surveyor's  Office, 
29th  Aug.  1870. 
Mr.  James  Cheetham. 
•  Sir,— I  have  to  inform  you  that  I  have  this  day  certi- 
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fled  that  there  is  imminent  danger  from  the  bnildinff 
deeoribed  in  the  sohednle  hereto,  and  that  the  same  wiU 
be  forthwith  ti^en  down,  either  wholly  or  in  part,  or  be 
repaired  or  eeonred  in  snoh  a  manner  aa  I  may  think 
requisite,  at  yonr  ezpenee.— I  am,  Sir,  yonn  respeotfolly, 

J.  G.  Ltndv, 

City  Sarreyov* 
The  sohednle  abore  referred  to. 
Shop  No.  95,  Market-street. 

13.  After  reodvicg  the  direction  last  mentioned 
J.  G.  Ljnde  cansed  snch  part  as  he  thongbt  neoes- 
sary  to  oe  taken  down.  He  selected  a  bailder  of 
experience  to  perform  this  work,  who  was  employed 
thereon  by  the  defendants  under  his  directions. 

14r.  In  Feb.  1871  the  defendants  recovered  the 
charges  incurred  by  them  in  taking  down  in 
part  the  said  building,  No.  95,  from  the  plaintiff. 

15.  Evidence  was  produced  by  the  plaintiff  and 
by  the  defendants,  but  I  declined  to  insert  in  the 
case  any  findings  on  the  state  of  the  buildings  at 
the  times  of  making  of  the  aforesaid  certificates. 

16.  The  directions  to  the  city  surveyor  were 
not  made  at  any  meeting  of  the  council,  or  of  any 
committee  appointed  by  the  council,  nor  is  there 
any  resolution  delegating  power  to  the  town  clerk 
to  make  such  direotions. 

17.  The    house   and    shop  described   by   the 

Slaintiff  in  his  declaration  and  particulars  of 
emand  as  No.  95,  Market«street,  was  a  corner 
house,  situate  at  the  junction  of  Market-street 
with  Palace-street.  l4ie  plaintiff  included  under 
the  above  description  two  houses  of  different 
original  structure;  one  an  original.  No.  95,  Market- 
street,  the  other  a  house  No.  2,  Palace-street,  which 
at  some  time  before  hsd  been  built  against  the 
back  wall  of  the  original  No.  95,  with  the  front  to 
Palace-street,  which  two  houses  had  been  con- 
verted by  the  plaintiff  into  one  set  of  business 
premises. 

The  front  door  of  the  house  in  Palace-street  had 
on  it  the  No.  2,  meaning  thereby  No.  2,  Palaco- 
Btreet,  and  the  plaintiff  was  rated  in  respect 
thereof  as  a  separate  tenement  from  No.  95, 
Market-street. 

The  case  then  describes  various  internal 
communications  made  between  the  two  houses  on 
every  floor,  and  the  walling  up  and  cutting  away 
of  two  staircases. 

On  the  29th  Auff.  1870  before  certifying,  J.  G. 
Lynde  inspected  tne  whole  of  the  above  set  of 
business  premises.  His  attention  was  not  called 
to  there  being  any  distinction  between  No.  95  and 
No.  2. 

18.  The  court  is  to  be  at  liberty  to  draw  in- 
ferences as  a  jury  from  the  evidence  set  out  in  the 
case. 

The  (Questions  for  the  court  are,  first,  whether 
the  certificates  of  the  13th  July  1870,  and  of  the 
29th  Aug.  1870,  were  a  sufficient  justification  to 
the  defendants  for  the  execution  in  regard  to  the 
buildings  mentioned  therein  respectively  of  the 
powers  given  to  them  by  the  aforesaid  Acts  of 
Parliament.  If  the  court  shall  be  of  opinion  that 
this  question  is  to  be  answered  in  the  affirmative, 
then  the  court  is  asked  the  following^  second  ques 
tion ;  but  if  the  court  shall  be  of  opinion  that  this 
(question  is  to  be  answered  in  the  negative,  then  it 
is  agreed  that  the  case  is  to  come  oack  to  me  to 
find  whether  at  the  times  of  the  making  of  the 
said  certificates  there  was  imminent  danger  from 
the  buildings  mentioned  in  them  respectively ;  but 
if  the  court  shall  be  of  this  opinion,  the  court  is 
asked  to  assume,  for  the  purpose  of  this  case,  thai 


at  the  times  of  the  making  of  the  said  certifioates 
there  was  such  imminent  danger  as  therein 
alle^d,  with  a  view  of  obtaining  in  both  events  the 
decision  of  the  court  upon  the  following  second 
auestion.  Secondly,  whether  the  acts  done  by  the 
aefendauts  in  respect  of  the  buildings  mentioned 
in  the  aforesaid  certificates,  or  either  of  them, 
were  a  lawfhl  execution  in  respect  thereof  of  the 
powers  given  to  them  by  the  aforesaid  Acts  of 
Parliament.  If  the  court  shall  be  of  opinion  that 
this  question  is  to  be  answered  in  the  affirmative, 
then  liie  foUowinff  question  is  submitted  to  the 
court.  Thirdly,  Ti^ether  the  certificate  of  the  29ih 
Aug.  1870,  was  sufficient  to  cover  the  aforesaid 
No.  2,  Palace-street,  so  as  to  afford  a  justification 
to  the  defendants  for  the  execution  in  respect 
thereof  of  the  powers  given  to  them  by  the  afore- 
said Acts  of  Parliament. 

The  SoUcUor-Qeneral  {Bcuylis  with  him)  for  the 
plaintiff.— If  the  certificate  of  the  surveyor  be 
absolutely  conclusive  and  indisputable,  and  no 
evidence  may  be  given  that  he  was  mistaken  as  to 
the  facts  on  which  he  based  his  judgment,  then 
his  powers  are  enormous  ;  for  it  is  to  be  observed 
that  by  i^e  Act,  not  only  the  city  surveyor,  bat 
in  his  absence  any  qualified  surveyor  may  say  that 
a  building  is  in  imminent  danger,  pnU  it  down  at 
a  moment's  notice,  and  charge  the  expense  on  the 
owner.  There  is  no  guarantee  of  a  qualification. 
[Lord  GoLE&iDOB,  O.J. — Suppose  the  surveyor  to 
be  absent,  is  a  house  to  be  allowed  to  fall  down, 
and  endanger  the  public  P j  No,  but  the  owner 
ought  to  have  some  power  of  objecting.  It  would 
have  been  so  easy  had  it  been  so  intended  to  have 
said  in  the  Act  that  the  certificate  shall  be  con- 
clusive. [Keating,  J.— The  Act  would  be  a  dead 
letter  if  every  question  could  be  reopened.] 
Surely  after  the  public  safety  is  secured  an  owner 
should  be  entitled  to  satisfy  a  court  or  a  jury  that 
there  were  not  sufficient  grounds  for  the  action 
of  the  surveyor.  There  are  cases  showing  that 
though  the  lan^page  in  Acts  of  Parliament  be 
absolute,  yet  it  is  to  be  read  subject  to  the  quaU- 
fication  that  parties  shall  not  be  deprived  of  their 
rights : 

St.  Oeorget  Hcmover'tgwure  v.  Sparrow,  10  L.T.  Bep. 

N.  S.  504 ;  16  0.  B.,  N.  S.,  200; 
aimpsoti  V.  Smith,  24  L.  T.  Bep.  N.  8.  100 ;  L.  Bip. 

6  C.  P.  87. 

[Lord  CoLBRineB,  C.J.  —  There  was  a  case  in 
which  the  Queen's  Bench  refused  to  foUow  the 
decision  of  this  court.]  That  was  Baumcm  v. 
The  Vestry  of  8i  Pcmeras  (L.  Eep.  2  Q.  B.  528). 
It  is  oommented  on  in  8imp$on  v.  Smith  (ubi  tup.), 
and  this  court  adheres  to  itd  original  view.  See 
eSsoWandewoHh  Board  of  Works  v.  HaUXl^^?- 
4  0.  P.  85),  and  Oooper  v.  The  Wandeworth  Board 
of  Works  (8  L.  T.  Eep.  N.  S.  278 ;  U  0.  B.,N.  8., 
180),  and  Bonaker  v.  JBvans  (16  Q.  B.  162.)  [Lord 
OoLBBiDGB,  C.J. — ^That  last  was  a  case  of  sequestra- 
tion without  notice.  Here  in  the  statute  are  the 
words  '*  without  notice."  The  cases  cited  onl^  lay 
down  that  when  nothing  is  said  the  ordmaiy 
preliminaries  shall  be  observed.]  The  second  point 
IS  that  on  receipt  of  the  certificate  the  oorporatkm 
has,  by  sect.  o8,  to  form  an  opinion;  while  the 
16th  paragraph  shows  that  here  the  town  cleric 
did  everj^hing,  and  the  corporation  nothing. 
[Lord  GoLE&iDOB,  G.J. — ^What  do  yon  say  to  the 
ratification  P]  Ratification  cannot  apply  to  an 
Act  which  the  corporation  were  under  a  statutory 
obligation  to  do;  the  4th  claoae  says  that  tiM 
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OQrporation  must  do  acts  by  tbeir  coanciL 
nOraifAK,  J. — ^Waa  there  any  ratification  before 
aemolition  Pjl  The  corporation  employed  men  in 
the  demolition.  On  the  third  question  I  contend 
that  No.  95  and  No.  2  were  distinct  buildings ; 
they  had  septarate  walls,  each  was  a  complete 
itraotare  in  itself,  they  had  separate  entrances, 
aod  they  were  separately  rated.  What  the  plain- 
tiff may  have  done  in  his  occnpation  of  them 
(»imot  make  two  buildings  one,  built  at  different 
times,  and  on  different  levels.  It  will  not  make 
the  certificate  good  that  Lynde  says  he  intended 
to  condemn  the  twa 

B.  G,  WtUiams,  Q.O.  and  JS,  Sutton,  contra, 
iren  requested  to  argue  on  the  second  and  third 
points  only. — All  that  the  corporation  is  required 
to  do  bj  the  38th  section  of  the  1867  Act,  is  to  cause 
thebmldiiijK  to  be  pulled  down  or  to  be  repaired  or 
secored.  These  last  words  show  that  the  action  of 
the  corporation  must  be  through  its  skilled  ser- 
jants.  A  consideration  of  sect.  21, 41  and  42,  makes 
it  dear  that  it  would  be  absurd  for  the  council  to 
meet  and  decide  as  to  alterations  of  pipes,  &c.,  nor 
does  the  4th  section  confine  them  to  acting  by 
ddiberation  and  resolution  only.  Hien  as  to  rati- 
fication, there  was  here  prior  aathority ;  for  all  the 
men  employed  were  employed  by  the  corporation,  it 
is  80  found  in  the  case ;  bat  if  ratification  be  wanted, 
then  it  is  here,  and  it  relates  back  for  all  purposes. 
To  guard  against  any  need  of  the  meeting  of 
council  or  committee,  the  acts  authorised  are  to  be 
done  "  without  any  presentment  notice,  or  other 
formality."  On  the  third  question,  Nos.  95  and  2 
were  a  building,  according  to  the  definition  of  the 
term  in  the  Act.  They  are  found  to  have  been  one 
set  of  buainess  premises,  and  were  two  hoases 
thrown  into  one. 

The  SolieUar-Chneral  in  reply. — ^The  practical 
difficulty  Bugffested  would  be  met  by  the  council 
passing  a  resolution  to  authorise  the  town  clerk  to 
act  in  such  cases  on  ihe  certificate  of  the  surveyor. 
Two  houses  are  not  made  one  building,  because 
occupied  by  one  man. 

Jan,  19. — Lord  Colebedob,  0.  J. — ^This  is  a  case 
taming  almost  entirely  on  the  construction  of  two 
Acts  of  Parliament  relating  to  the  city  of  Man- 
chester, empowering  the  corporation  to  pull  down 
cbngerons  ouildings  and  to  recover  the  expenses 
of  BO  pulling  them  down  from  the  owners.    As 
&r  as  the  facts  are  concerned,  they  are    simple 
enough.     Mr.  Cheetham  was  the  owner  of  several 
houses    in  Market-street,  Manchester,  numbered 
97,  99,  and  95,  and,  adjoining  the  latter,  of  No.  2, 
Palace-street.    These  two   last-mentioned  houses 
bad  internal  communications,  and  had  been  con- 
verted by  him  into  one  set  of  business  premises. 
All  these  houses  became  dangerous,  and  a  notice 
to  that  effect,  with  reference  to  Nos.  97  and  99, 
was  given ;  upon  which  certain  repairs  were  done 
bj  the  corporation,  and  properly  done  as  foand  in 
ue  case,  notwithstanding  which,  shortly  after,  97 
and  99  fell  down.    Then  Nos.  95,  and  2,  Palace- 
street  were  found  to  be  dangerous,  and  were  po 
TOTorted.    The  town  clerk,  purporting  to  act  on 
boialf  of  the  corporation,    gave   notice   to  Mr. 
Oheetbam,  and  workmen  were  employed  who  acted 
under  the  town  clerk's  orders,  he  purporting  to 
act,  as  I  have  said,  for  the  corporation.     Certain 
repairs  were  done,  part  of  the  houses  were  pulled 
down,  and  the  expenses  were  charged  by  the  cor- 
poration to  the  plaintiff,  to  recover  which  as  having 
oeea  incurred  without  authority,  he  brought  the 


present  action.,   The  case  was  tried  some  time  ago, 
and  in  a  special  case,  which  was  stated,  three  points 
were    raised,  involving  the  following  questions: 
First,  whether  the  certificates  given  by  the  sur- 
veyor to  the  defendants  were  conclusive,  and  so  an 
absolute  justification  to  them  for  the  execution  of 
the   powers    given    under   the    Acts;    secondly, 
whetner  the  corporation  did  act  in  accordance  with 
the  provisions  of  the  statutes  through  their  town 
clerk ;  thirdly,  whether  the  notice  g^ven  as  to  No. 
95,  Market-street  and  No.  2,  Palace-street,  describing 
them  as  a  building,  was  a  sufficient  notice.    There 
are  two  Acts  of  Parliament ;  first,  the  7  &  8  Yi  ct. 
c.  40  (The  Manchester  Police  Act,  1844),  which 
contains  a  variety  of  provisions  for  the  regulation 
of  the  city,  and,  among  others,  a  sort  of  code  as  to 
structures  of  all  kinds,  and  the  powers  which  the 
corporation  is  to  have  over  dangerous  structures. 
Sect.  58  of  this  first  Act  says  :  **  It  shall  be  lawful 
for  any  two  justices  to  order  and  direct  any  house, 
or  building,  or  wall  therein,  which  upon  view  of 
the  same  by  the  said  justices  may  appear  to  be  in 
a  ruinous  or  dangerous  state,  to  oe  properly  fencecl 
and   guarded   from  the  street  by  a  proper   and 
sufficient  hoard    or    fence    by    and   at  the  ex- 
pense of  the  mayor,  aldermen,  and  burgesses,  until 
the  said  premises,  shaU  be  regularly  and  lawfully 
proceeded  against  by  presentment  of  the  grand 
lury  at  the  sessions,  &c.,  and  the  amount  of  the 
said  expenses  shall  and  may  be  recovered  in  like 
manner  as  penalties  are  recoverable  by  this  Act." 
Then  sect.  *59  deals  with  the  procedure  after  such 
presentment,   and  says  that  if  the  owner  fails 
within  twenty  days  after  notice  by  the  surveyor  to 
act,  **  then  the  council  shall  cause  such  house  or 
baildin^,  or  wall,  or  so  much  thereof  as  shall  be  in 
such  rumoas  or  dangerous  condition,  to  be  taken 
down,  repaired,  or  secured,  in  such  manner  as  shall 
be  thoaght  requisite,  which  powers  are  enlarged  by 
the  subsequent  Act  in  sects.  60  and  61.    It  is  to  be 
observed  that  even  there  the  provisions  are  of  a 
very  stringent  kind.    If  there  were  no  present* 
ment,  four  householders  might  complain  to  the 
oouncil,  which  would  act  upon  that  as  notice,  and 
the  house  might  be  pulled  down  after  twenty  days, 
and  the  expenses  charged  on  the  owner  or  occupier. 
I  presume,  however,  that  the  powers  were  found 
not  to  be  sufficient,  for  in  30  &  31  Vict.  c.  96,  the 
powers  are  considerably  enlarged.    Sects.  38  &  39 
are :  [His  Lordship  then  read  the  sections  set  out 
above].     The  expressions  here   can    hardly   be 
strengthened,    the    condition   precedent   to    the 
action    of    the    corporation    is    the    city    sur- 
veyor, or  any  duly    Qualified   surveyor,    certify- 
ing in  writing  that  tnere    is    imminent   danger 
from  any  building ;  and  then  the  corporation  not 
only  may,  but  shall,  order  it  to  be  taken  down  or 
secured.    Then,  there  are  the  two  other  sections 
bearing  on  the  case ;  sect.  4  is  **  The  corporation 
by  the  council  are  hereby  empowered  to  carrjr  this 
Act  and  the  several  powers  thereof  into  execution;*' 
and  sect.  5,  **  Any  summons,  demand,  or  notice,  or 
other  such  document  under  this  Act,  may  be  in 
writing  or  print,  or  partly  in  writing  or  print,  and 
if  the  same  require  authentication  by  the  corpora- 
tion, the  signature  of  the  town  clerk  thereto  shall 
be  a  sufficient  authentication."    That  being  the 
law,  let  us  see  what  was  done  here.    The  premises, 
Nos.  97  and  99,  became  dangerous,  and  on  the 
13th  July  the  city  surveyor,  Lynde,  certified  the 
fact  to  the  corporation  in  a  certificate,  of  which  the 
following  is  a  copy : 
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To  the  Oorpoiation  of  the  City  of  ICaDohester. 
I^  James  GkMOoigne  Lynde,  of  the  city  of  2ianoheBter, 
eiyil  engineer,  anryeyor  of  the  said  oity,  hereby  certify, 
in  pnrsuanoe  of  the  Manchester  Corporation  Waterworks 
and  ImproTcment  Act,  1867,  and  of  all  other  powers 
enabling  me  in  this  behalf,  that  there  is  imminent  danger 
from  the  bnildings  described  in  the  schedule  hereto. 
The  schedule  aboTC  referred  to. 
All  that  building  situate  in  and  being  Nos.  97  and  99, 
Market-street. 

Dated  this  Idth  day  July  1870. 

J.  G.  Ltkdb,  City  Snrr^or. 

Upon  that  the  town  clerk  issaed  his  direction  to 
the  city  surveyor,  in  these  terms  : — 

The  Corporation  of  the  Citjr  of  Manchester  hereby 
direct  you  to  cause  the  building  mentioned  in  tout 
oertidcate  of  this  date,  to  be  taken  down,  either  wholly  or 
in  part,  or  to  be  repaired  or  secured,  in  such  manner  as 
you  shall  think  requisite. 

Dated  this  13th  July  1870. 

Jos.  Hbbon,  Town  Clerk. 

Certain  works  were  thereupon  done,  and  done 
without  any  negligence,  and  afterwards  the  houses 
tumbled  down.  Then,  on  the  29th  Aug.  the  sur- 
yeyor  certified  that  there  was  danger  from  No.  95, 
in  a  certificate  similarly  worded,  and  the  house  was 
described  as  "  all  that  building  situate  in,  and 
being  No.  95,  Market-street,  and  belonging  or 
reputed  to  belong  to  Mr.  James  Oheetham."  On 
the  same  day  the  town  clerk  gave  a  direction  to 
the  surveyor  as  to  No.  95,  similar  to  the  former 
one  as  to  Nos.  97  and  99.  On  the  same  day  also 
Lynde  delivered  this  notice  to  Mr.  Gheetham : 

City  Surveyor's  Office, 

Town  Hall,  Manchester, 
Mr.  James  Cheetham.  29th  Aug.  1870. 

Sir,^I  have  to  inform  you  that  I  have  this  day  certi- 
fled  that  there  is  imminent  danger  from  the  building 
described  in  the  schedule  hereto,  and  that  the  same  wifi 
be  forthwith  taken  down,  either  wholly  or  in  part,  or  be 
repaired  or  secured  in  such  a  manner  as  I  may  think 
requisite,  at  your  expense. — I  am.  Sir,  jours  respectfully, 

J.  G.  Ltndb,  City  Surveyor. 
The  schedule  above  referred  to. 
Shop  No.  95,  Market-street. 

Nothing,  it  may  be  observed,  is  said  about  No.  2, 
Palace-street.  Thereupon  certain  work  was  done, 
and  the  13th  paragraph  of  the  case  finds  that 
W.  J.  Cookson,  a  builder  of  experience,  was  em- 
ployed thereon  by  the  defendants,  under  Lynde's 
directions.  Afterwards,  in  Feb.  1871,  the  defen- 
dants recovered  the  expenses  of  taking  down  part 
of  the  building  from  the  plaintiff.  I  think  that 
those  are  all  the  material  facts  in  the  case.  Now, 
the  first  point  of  the  Solicitor- General  was  that  the 
certificate  was  not  conclusive  of  the  imminence  of 
the  danger ;  and  although  the  corporation  might 
act  under  it,  without  being  liable  in  trespass,  yet 
they  must  be  liable  to  make  compensation  to  the 
owner,  if  upon  investigation  it  should  be  proved 
that  the  danger  was  not  imminent,  and  that  they 
acted  without  authority.  I  am  of  opinion  that  the 
certificate  is  conclusive,  and  is  made  so  by  the 
Act  of  Parliament.  The  words  of  the  statute  are 
not  merely  permissive,  but  are  imperative ;  and 
therefore  under  that  statute,  without  any  pre- 
sentment, notice,  or  other  formality,  the  cor- 
poration must  act  upon  the  receipt  of  the 
certificate.  Gases  were  cited  raising  the  question 
whether  the  certificate  of  an  architect  under 
somewhat  similar  sections  of  the  Metropolitan 
Building  Act  is  conclusive,  and  to  show  that  the 
facts  upon  which  a  certificate  is  based  will  be 
examined  into  afterwards.  Sitting  as  a  judge  in 
the  Court  of  Common  .  Pleas,  I  should,  if  it  were 
necessary  to  decide  the  point  upon  an  Act  exactly 


similar,  be  bound  by  the  decisions  in  two  cases 
cited,  in  which  it  was  decided  that  an  architect's 
certificate  can  be  reviewed.     But  the  Court  of 
Queen's  Bench  has  held  otherwise,  and  one  member 
of  this  court  yielded  to  authority,  and  agreed  with 
the  migority  not  on  his  own  judgment  and  opinion. 
So  elsewhere  than  in  this  court  the  point  is  not 
settled.    But  it  is  not  necessary  in  my  opinion  to 
consider  those  cases,  as  the  words  are  not  the 
same  here  as  in  the  Acts  with  reference  to  the 
Metropolitan  Board  of   Works.    I  therefore  hold 
that  tne  certificate  is  intended  to  be  enough,  and 
that  upon  its  production  the  corporation  are  bound 
to  act.      Then  in   the  next  place  the  Solicitor- 
General  argued,  still  if  it  be  so,  yet  it  is  the  cor- 
poration that  must  act,  and  here  they  have  not 
acted.    The  ^ords  in  the  Act  are  "  the  corpora- 
tion," and  they  must  decide  what  is  to  be  done. 
Now  it  is  true  that  it  is  found  that  there  was  no 
meeting  of  the  council  about  this  matter;  but 
then  the  directions  given  by  the  town  clerk  par- 
ported  to  be  given  in  the  name  of  the  corporation, 
and  the  persons  who  did  the  work  were,  as  it  is 
found  in  both  cases,  employed  and  paid  by  the 
corporation.    I  should  thus  be  of  opinion,  on  two 
grounds,  that  the  Act  of  Parliament  has  been 
complied  with.    First,  I  should  say  that  it  is 
found  that  as  a  matter  of  fact  the  corporation  hare 
acted ;  they  have  employed  men  to  do  the  work 
which  their  surveyor  has  said  was  requisite ;  and 
then  I  should  say  that  by  what  they  did  after- 
wards they  absolutely  ratified  what  their  agent 
had  done.    They  knew  what  he  was  doing,  saw  it 
done,  and  emploved  men  to  do  it,  and  recovered 
the  expenses  of  doing  it  from  the  person  who  was 
the    owner  of    the  houses,  according  to  the  pro- 
visions of  the  Act  of  Parliament.    I  am  not  aware 
that    the   distinction   made    by    the     Solicitor- 
General  has  ever  been  sustained  in  argument,  and, 
without  any  case  as  an  authority,  I  may  say  I 
think  it  would  be  very  di&cult  to  sustain  it.    He 
says  that  subsequent  ratification  would  not  make 
the  acts  of  the  workmen  their  acts ;  that  ratification 
was  to  ensure  against  them,  but  not  for  them.  Bat 
if  there  is  anv  satisfaction  here  at  all,  it  is  diffi- 
cult  to    see  now  it  isould  be  of  that  qualified 
kind,  and  therefore  the  second  point  also  fails. 
The  third  point  was  somewhat  technical,  but  it 
is  none  ihe  less  worthy  of  consideration,  because 
the  corporation  must,  act  strictly  in  execution  of  sncb 
wide  powers.    The  Solicitor- General  said  that  the 
notice,  or  rather  the  certificate,  was  bad.    That  as 
to  Nos.  97  and  99,  was  admitted  to  be  all  right, 
but  that  as  to  i^o.  95  had  this  defect  alleged.    It 
described  the  building  as  No.  95,  Market-street, 
and  there  stopped;  while  the  evidence  was  that 
No.  2,  Palace-street  adjoined  that  house,  and  had 
been  also  dealt  with  under  the  notice.    The  objec- 
tion, therefore,  is,  that  No.  2,  Palaoe-street  was 
omitted,  and  also  that  the  notice    having   mis- 
described  the  whole  subject,  is  bad,  not  only  as  to 
No.  2,  but  altogether.    Upon  the  evidence  there 
had  been  two  houses,  separately  occupied  and  aepft- 
rately  rated.    Mr.  Cheetham,  however,  threw  them 
into  one,  made  oommunicationsbetween  them,  and 
took  away  one  staircase,  so  that  the  top  of  No.  95 
was  only  accessible  through  No.  2.    Clearly  Mr. 
Cheetham    understood  what    was    meant  by  the 
notice,  and  in  my  opinion  the  notice  would  do,  for 
nobody  would  be  misled  by  it.    This  was  a  build- 
ing, and  it  was  quite  sufficiently  described  as  such 
for  identification  and  for  the  purposes  of  the  Act. 
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Therefore  all  the  three  points  &il  which  have  been 
raised  by  the  Solicitor- General;  and  the  plaintiff  is 
not,  in  my  judgment,  entitled  to  recover  from  the 
corporation  for  what  they  have  done.  The  Acts 
have  been  said  to  be  stringent,  bat  I  think  that 
they  are  very  salutary.  The  individual  must  give 
way  to  the  communitv,  and  general  convenience 
mast  override  particular  hardship.  I  am,  there- 
fore^ of  opinion  that  the  defendants  are  entitled  to 
ouHudgment. 

Bating,  J. — I  am  of  the  same  opinion.    After 
the  accurate  and  careful  statement  of  the  facts  by 
my  Lord,  I  shall  not  advert  again  to  them.   On  the 
first  point  I  entirely  agree.    The  Act  of  Parlia- 
ment would  not  have  effect  given  to  it  if  the  cer- 
tifioate  were  not  conclusive.    I  do  think  that  it  is 
a  very  stringent  provision,  vesting  in  a  surveyor 
an  absolute  power  of  saying  that  a  man's  house 
shall  be  taken  down    at    his  expense;   but    the 
Legislature  has  thought  it  necessary,  and  the  Act 
coold  not  be  carried  out  except  in  this  way.    As  to 
the  cases  referred  to  by  the  Sohoicor- General,  as  I 
was  a  party  to  8t  George^e,  Hanover-square  v. 
Sparrow  (lAi  sup.),  I  will  only  say  that  the  pro- 
visions of   the  present  Acts  are  wholly  different 
from  those  in  the  Act  on  which  that  case  was  de- 
cided.   There  a  judicial   proceeding   interposed 
before    the    house    was    pulled  down,  and    that 
prevented     the     certificate     being     conclusive, 
at  least  in  the  absence  of  any  words  that  it  was 
to  be  so.     The  point  on  which  originally  I  did 
entertain  some  aoubt,  was  whether  a  ratification 
could  make  any  proceedings  regular  ab  initio  ;  but 
on  consideration  I  think  it  can.    The  document 
which  required  authority  was  the  direction  of  the 
town  clerk  setting  the  work  in  motion,  and  it 
ought  to  have  been  issued  after  some  decision  of 
the  corporation,  but  that  is  the  only  Act  requiring 
authority.    The  most,  therefore,  that  can  be  said  is 
that  the  act  of  the  town  clerk  required  ratification 
by  the  corporation.    On  the  third  point  I  will  not 
weaken  the  explanation  of  my  lord  on  the  identity 
of  Nos.  95  and  2,  and  I  agree  entirely  in  what  he 
has  said.     On  these  grounds,  therefore,  I  think 
judgment  must  be  for  the  defendants. 

Dekman,  J. — I  also  think  that  judgment  ought 
to  be  for  the  defendants.  I  desire  to  say  that  my 
judgment  is  founded  on  a  consideration  of  the 
proviHions  of  the  statute  30  <&  31  Yict.  c.  96,  some 
light  being  thrown  upon  it  by  the  previous 
statute.  I  myself  think  that  the  cases  cited  do  not 
at  all  apply,  because  they  are  upon  statutes  with 
totally  different  objects  and  powers.  The  first 
point  was,  was  the  certificate  conclusive ;  and  from 
the  reasons  given  by  my  lord,  and  looking  at 
sect.  38, 1  think  it  was,  for  otherwise  it  would  be 
impossible  to  work  the  Act  at  all.  It  would  be 
impossible  for  a  corporation  working  through  a 
oonncil  to  cany  out  any  of  the  provisions  of  the 
Act.  If  that  were  not  the  law,  it  would  always  be 
open  to  any  man  whose  building  was  pulled  down 
to  have  the  opinion  of  a  jury  on  the  matter,  but 
it  is  in  the  highest  degree  improbable  that  the 
Ijegislature  should  have  intended  to  allow  the 
subject  to  be  reopened.  Then,  secondly,  it  is  urged 
that  the  corporation  ought  themselves  to  form  a 
judgment,  and  ought  not  in  the  first  instance  to 
act  on  the  certificate  of  the  surveyor,  but  should 
exercise  an  independent  judgment.  I,  however, 
think  that  the  clause  cannot  be  so  construed; 
such  a  construction  would  also  make  it  inopera- 
tive ;  the  corporation  must  act  through  some  one, 


and  if  in  fact  an  act  is  done  through  the  surveyor 
and  the  town  clerk,  and  the  corporation  do  not 
repudiate  it,  then  it  is  the  act  of  the  corpora- 
tion. So  again,  in  my  opinion,  the  argument  of 
the  Solicitor-General  fails  on  the  construction 
of  the  Act  of  Parliament  alone.  On  the  third 
point  he  says  the  promises  are  not  sufficiently 
pointed  out  in  the  certificate  of  the  surveyor.  But 
nere  we  are  bound  to  use  the  power  reserved  to  us 
to  draw  inferences  of  fact,  and  on  paragraph  17  of 
the  case,  I  hold  as  a  fact  the  description  is  suf- 
ficient ;  paragraph  17  says  in  the  schedule  "  Shop 
No.  95,  Market-street."  It  is  not  a  misdescription 
that  there  is  at  the  back  another  place,  in  which 
part  of  the  business  is  carried  on.  The  original 
construction  and  tho  present  use  of  «the  premises 
are  described,  and  before  the  plaintiff  came  into 
possession,  two  communications  had  been  made 
between  the  houses ;  then  the  plaintiff  made  some 
further  alterations,  uniting  them  more  completely, 
and  I  must  add  that  Lynde's  attention  was  not 
called  to  any  distinction.  I  hold,  therefore,  as  a 
conclusion  of  law  and  fact,  that  No.  95,  Market- 
street  did  describe  sufficiently  the  whole  premises, 
and  there  was  thus  ample  statement  in  the  certifi- 
cate that  the  surveyor  was  going  to  deal  with  the 
whole.  This  point,  therefore,  also  fails  the  plain- 
tiff, and  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiff,  Gregory,  BowcUffe,  and 
RoAJole, 
Attorney  for  defendants,  B.  Freer  Austin* 


Tuesday,  Jan.  26, 1875. 
Boston   Election   Pbtttipn;    Ma.u;ol3C  (pet.)  v. 

Inoram  (resp.) 
Joint  candidature — Bribery  by  agent  of  one  candi- 
date bf.fore  coalition — Ignorance  of  other  candi' 
date — Whether  other  candidate  responsible, 
A  coalescing  candidate  is  not  responsible  in  law  for 
the  corrupt  pra^ices  of  his  co-candidate  before 
coalition, 
P.  and  I.  were  joint  candidates  in  the  Liberal 
interest,  and  were  jointly  returned  in  Feb,  1874. 
P,*s  agent  had  distributed  coals  in  Dec.  1873,  in 
consequence  of  which  P,  was  afterwards  unseated 
on  petition.     L  had  agreed,  in  1872,  to  be  put  in 
nomination   along    with  any   other  respectable 
candidate,  and  in  1873  with  P.,  but  he  was  per* 
sonally  wuicquainted  with  P.,  and  the  election 
was  caused  by  an  unexpected  dissolution  of  Par- 
liament,  which  took   phice  during  L's  absence 
from  England.    I.  was  neither  directly  nor  trt- 
directly  a  party  to  the  distribution  of  coals,  and 
was  ignorant  of  such  distribution  until  after  the 
election. 
Held,  upon  a  special  case  stated  by  Grove  J.,  thai  L 
was  not  responsible  in  law  for  tlis  oc^s  of  P,  or 
his  agent  so  as  to  be  guiUy  of  corrupt  practices  by 
an  agent. 
The  North  Norfolk  case  (1  O'M  "^  H.  240)  and  the 
Norwich  (2)  case  (2    O'Jtf.  ^   H.  39;  23  L.  T. 
Hep.,  N.S.,  70 J  distinguished. 
This  was  a  special  case  stated  by  Grove,  J.,  under 
the  Parliamentary  Elections  Act  1868.    The  case 
affected  the  respondent  Ingram  only,  tbe  respon- 
dent Parry  having  been  unseated  at  the  trial  of 
the    petition,    and    the    petitioner   having    been 
seated  in  his  place  upon  the  hearing  of  a  former 
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special^ oase:  (See  MdUoJm  y.  Ingram,  31  L.  T. 
Kejp.  N.  S.  831.) 

6ii  the  16th  Dec.  1873,  a  public  meeting  o! 

liberal     electors  was    held    in    Boston,    for    the 

parpoee  of  establishing  a  Liberal  Association  or 

Olnb,  the   object  of  such    association    being  as 

stated  to  keep  together  the  Liberal  party.    Mr. 

Parry  attended,  but  Mr.  Ingram  did  not,  hayins 

on  that  day  left  England  for  Algeria.    But  he  had 

previously  been  informed  of  the  intention  of  the 

promoters  to  form  such  an  association,  and  knew 

and  approved  generally  of  the  purposes  for  which 

it  was  formed.    He  did  not  attend  any  meeting  of 

the  association,  nor  was  he  a  member  of  it  until 

after  his  election.    Mr.  Ingram  assented  to  have 

his  name  associated  with  that  of  Mr.  Parry  for 

nomination  at  an  ensuing  election,  but  at  the  time 

of  such  assent  he  did  not  expect  an  immediate 

dissolution  of  Parliament.    About  the  end  of  Dec. 

1873,  and  after  Mr.  Ingram  had  left  England,  Mr. 

Parry  determined  (mero  motu)  to  give  away  about 

2301.  in  coal,  among  the  poor,  in  Boston.    [Upon 

the  strength  of  this  distribution  of  coals  through 

Mr.  Dyer,  Mr.  Parry's  political  agent  (as  to  the 

details  of  which  see  31  L.  T.  Bep.  N.  S.  331),  the 

learned  judge  was  of  opinion  "that  Mr.  Parry 

had  through  his  agents,  though  not  personally, 

been  guilty  of  corrupt  practices,"  and  "  therefore 

held  that  he  was  not  duly  elected."] 

The  question  for  the  decision  of  the  court  was 
whether  Mr.  Ingram  became,  in  law,  affected  by 
or  responsible  for  the  acts  of  Mr.  Parry,  or  Mr. 
Parry  8  agents,  by  such  consent  to  allow  his  name  to 
be  associated  with  Mr.  Parry's  for  nomination  as 
Liberal  candidates,  so  as  to  make  him  guilty  of  cor- 
rupt practices  by  an  aeent  or  agents.    If  the  court 
should  be  of  opinion  that  "Mr.  Ingram  was  not  so 
liable,  the  petition  was  to  be  dismissed  as  against 
him  with  costs;  but  if  the  court  should  oe  of 
opinion  that  he  was  so  liable,  his  election  was  ad- 
judged to  be  void,  with  costs  against  Mr.  Ingram. 
Tkesiger  Q.O.  (with  him  Oiffard  Q.C.,  and  Gave) 
for  the  petitioner. — It  may  be  hard,  no  doubt,  to 
hold  Mr.  Ingram  liable  in  law  for  acts  of  bribery 
of  which  he  was  quite  ignorant,  but  to  hold  other- 
wise would  be  to  strike  at  the  root  of  all  legislation 
against  bribery,  and  would  lead    to  undoubted 
breaches  of   the  law.     Suppose,  for  instance,  a 
Conservative  were  to  go  down  to  a  place  repre- 
sented b}r  two  Liberals,  and  having  ensured  his 
own  candidature  by  bribery,  were  immediately  to 
send  for  another  Conservative    candidate,  who 
should  win  the  seat  upon  the  strength  of  that 
bribery.     Could  it  be  maintained  that  the  second 
candidate  could  hold  his  seatP     Again,  suppose 
before  any  candidate  was  before   the  electors,  a 
person  interested  in  politics  were  by  open  bribery 
to  secure  the  seat  for  candidates  of  his  own  poli- 
tics, who  were  afterwards  returned.    Would  not 
such  candidates  be  legally  responsible  for  that 
bribery,  whether  they  knew  of  it  or  notP    [Lord 
CoLBKiDGB,  C.J. — How  far  back  need  the  acts  of 
bribery  have    been    committed?]    It  would    be 
sufficient  if  the^r  could  be  connected  with  the  same 
election.    That  joint  candidates  are  responsible  for 
each  other's  acts  is  clearly  laid  down  by  Black- 
burn J.,  in  the  North  Norfolk  Case  (1  O'M.  &  H.  240). 
**It  happens  in  this  case,"  he  says,  "that  the 
respondents     have   stood    jointly.      They    have 
chosen    to,    what    we    commonly  call,    coalesce. 
They  united  in  a  canvass,  and,  in  fkct,  have  made 
each  an  agent  for  the  other,  and  they  have  chosen 


to  stand  or  fall  together ;  consequently,  if  any  cor- 
rupt act  is  shown  to  be  done  by  an  agent  sp- 
pomted  by  one  member,  it  will  affect  both.    Snch 
are  the  consequences  of  a  coalition.    If,  therefore,  a 
corrupt  act  is  brought  home  to  one,  both  an 
unable  to  hold  their  seats."    The  law  of  briberv  is 
not  framed  with  the  object  of  punishing  the  briber, 
but  of  securing    purity  of  election.    "The  law 
of  agencT,  which  would  vitiate  an  election,"  said 
Martin,  B..  in  the  Norvfich  Case  (1  O'M.  &  H.  10), 
"  is  utterly  different  from  that  which  would  sub- 
ject a  candidate  to  a  penalty  or  an  indictment,  and 
the  question  of  his  right  to  sit  in  Parliament  has 
to  be  settled  upon  an  entirely  different  principle.  . 
The  relation  is  more  on  the  principle  of  master  and 
servant  than  of  principal  and  agent."    He  also 
cited  the  Norunch    (2)    case    (2  O'M.  &  H.  39; 
23  L.  T.  Rep.  N.  S.  701),  in  which  Keating,  J.  had 
fully  approved  the  ruling  of  Bl&ckbum,  J.,  in 
the  Nortk  Norfolk  case,  (wi  sup.),  as  to  the  legal 
effect  of  a  coalition. 

Lord  Coleridge,  C.  J.— In  this  case,  which  has 
been  argued  by  Mr.  Thesiger  with  great  ability 
and  fairness,  it  is  quite  unnecessary  to  call  upon 
counsel   for  the  respondent.     The  conseouences 
which  Mr.  Thesiger  hi^iself  described  as  following 
from  his  argument  would  seem  to  show  that  the 
argument  is  itself  unsound.    The  material  fiicks 
are  these:  The  respondent  agreed,  in  1872,  when 
no  election  was   in    prospect   and  no  candidate 
named,  to  offer  himself  as  a  candidate  "in  case  a 
vacancy  should  occur."    The  way  in  which  this  is 
found  is  material.    It  is  also  found  that  the  re- 
spondent assented  "  to  have  his  name  associated 
with  that  of  Mr.  Parry,  but  at  the  time  of  such 
assent  he  did  not  expect  any  immediate  dissolu- 
tion."   The    respondent   then  left  England,  not 
having   been   mixed  up   personally    in    political 
affairs.    After  he  had  so  left  England,  Mr.  Dyer, 
the  political  agent  of  Mr.  Parry,  was  guilty  of 
those  acts  which,  in  the  judgment  of  mv  brother 
Grove,   were   acts    of  bribery,   disentitling   Mr. 
Parry  from  retaining  the  seat  m  ParUament  whidi 
he  afterwards  gained.    But  the  respondent  had 
not  known  anything  of  Dyer,  and  Dyer's  acts  of 
bribery  were  committed  on  behalf  of  Mr.  Parry 
only.  Afterwards,  the  dissolution  and  the  general 
election  took  place.    The  respondent  returned  to 
England,  ana  associated  himself  with  Mr.  Parry 
as  a  co-candidate.    From  the  time  of  that  associa- 
tion he  became  responsible  for  the  acts  of  Mr. 
Parry  or  his  agents,  and  whatever  would  have 
affected  Mr.  Parry  would  also  have  affected  the 
respondent,  however  innocent.    It  has  been  rightly 
said  by  Mr.  Thesimcer  that  what  the  law  looks  at 
as  its  object  is  not  the  punishment  of  guilty  can- 
didates, but  the  purity  of  election,  and  therefbre 
a  candidate,  however  innocent,  is  responsible  for 
the  acts  of  his  co-candidate.    But  Mr.  Thesiger 
would  carry  this  still  further,  and  would  make  a 
candidate  responsible  for  the  acts  of  his  co-candi- 
date, done,  it  may  be,  years  before  the  election  by 
a  man  over  whom  he  had  no  moral  or  legal  con- 
trol, and  of  whose   conduct   he  was  oompletelj 
ignorant.    Admitting,    as    I    do,    in  tLe    fullest 
manner,  that  the  law  of  principal  and  aeent  in 
election  matters  has  an  object,  scope,  and  effect 
quite  different  fh>m  that  which  it  haa  in  other 
matters,  I  cannot  accept  this  proposition,     llie 
strongest  cases  of  constructive  notice  would  be 
nothing-  to  it.    If  there  were  authorities,  which 
we  are  bound  to  respect,  pointing  in  the  other 
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direction  to  that  which  I  have  indicated,  I  would 
defer  to  them,  but  it  happens  that  all  the  autho* 
rities  to  which  wo  have  oeen  referred  are  quite 
consistent  with  our  present  iadgment.  In  the 
Norih  Norfolk  case  {ubi  •up.)  the  coalition  was 
before  the  bribery,  not  after  it.  Mr.  Thesiger  has 
put  a  reductio  ad  absurdum  in  certain  supposed 
cases  of  seats  won  entirely  through  bribery.  But 
I  must  say  that  I  do  not  see  any  i^urd  oonse- 
(raenoe.  Ixl  all  those  supposed  cases,  as  well  as  in 
toe  present,  the  agent  when  bribing  is  not  an 
agent,  and,  when  an  affent,  does  not  bribe.  Mr. 
Ingram  was  responsible  only  for  the  acts  of  Mr. 
Pan^  or  his  agents  done  during  the  aotuiJ  joint 
candidature,  and  the  case  against  him,  both  upon 
principle  and  aAthority,  whmly  fails. 

Eeating,  J. — I  am  of  the  same  opinion.  The 
act  which  inralidated  Mr.  Parry's  election  was 
that  in  Dec.  1873,  while  Mr.  Ingram  was  out  of 
England,  he  authoritied  a  distribution  of  coals.  I'he 
question  for  us  to  decide  now,  is  whether  Mr. 
Ingram  is  responsible  in  law  for  that  act.  Now 
it  is  clearly  established  by  the  North  Norfolk  case 
(ubi  afwp,),  and  the  Norwich  (2)  case  {ubi  9up,),  that 
where  there  is  a  coalition  between  two  candidates 
during  the  election,  where,  so  to  speak,  the  candi- 
dates embark  in  the  same  boat,  each  of  those 
candidates  is  responsible  as  principal  for  the 
acts  of  the  other,  and  for  the  acts  of  tne  agents  of 
the  other.  But  it  is  now  sought  to  extend  this 
doctrine  so  as  to  make  an  after  coalescing  candi* 
date  liable  before  he  gets  into  the  same  boat  with 
another  candidate — ^before  there  was  any  joint 
candidature  at  all.  I  am  clearly  of  opinion  that 
the  doctrine  cannot  be  so  extended.  When  a  man 
agrees  to  become  a  candidate  alons  with  another 
he  does  not  by  simply  so  doing  pku;e  himself  in 
snch  a  position  that  the  doctrine  becomes  at  once 
^plicaole  to  him,  so  as  as  to  haTO  a  retrospectiye 
operation.  If  Mr.  Thesiger  could  have  shown  that 
Mr.  Ingram  had  entered  into  a  coalition  with 
Mr.  Parzy,  with  a  knowledge  of  the  acts  of  Mr. 
Parry  and  adopting  them,  a  further  question 
would  have  arisen  which  it  is  not  necessary  here 
to  decide.  But  here  there  was  no  such  kuQw- 
ledge,  much  less  adoption,  of  the  acts  of  bribery 
at  the  time  they  were  committed.  I  therefore 
concur  in  the  judgmenlTof  the  Lord  Chief  Justice. 

Gbotx,  J. — I  am  of  the  same  opinion.  When 
(he  petition  was  tried,  after  the  case  as  against 
Mr.  Parry  was  disposed  of,  it  appeared  to  me  that 
the  case  against  Mr.  Ingram  was  worthy  of 
consideration  by  the  full  court.  I  thought  so  on 
the  ground  that  similar  cases  might  mquently 
oocur,  and  that  it  was  therefore  desirable  to  have 
it  decided  once  for  all  whether  or  not  the  coalescing 
candidate  ia  responsible.  But  I  am  now  bound  to 
own  that  I  ought  to  have  decided  the  case  myself 
upon  the  spot,  inasmuch  as  it  now  appears  not  to 
be  of  the  importance  which  I  then  attributed  to  it. 
I  am  satisfied  that  any  one  case  of  this  kind  can 
be  no  more  than  an  argument,  and  can  never  be 
an  authority,  in  any  other,  so  very  slight  are  the 
circiunstaDces  which  may  distinguish  cases  from 
each  other.  Another  reason  for  my  reserving  the 
point  ?ra8,  that  it  was  argued  before  me  upon  one 
tide  only.  In  such  a  case  I  should  always  hesitate 
to  decide,  being  sensible  of  the  probability  that 
quite  as  sound  arguments  might  be  forthcoming 
from  the  other  side.  I  then  entertained  a  doubt 
respecting  Mr.  Ingram's  case  which  I  do  not  enter- 
tain now.  On  the  contrary,  I  am  now  quite  clearly 


of  opinion  that  the  case  against  Mr.  Ingram 
fails.  The  result,  no  doubt,  might  be  different  in 
another  case  if  a  coalescing  candidate  knew  of  the 
bribery  before  coalition,  or  shut  his  eyes  to  such 
bribery,  or  entered  into  a  ooalition  recklessly 
And  even  the  publicity  of  this  case  might  make 
some  dLSerence,  as  it  might  be  held  that  the 
knowledge  of  its  facts  ought  to  make  candidates 
more  cautious  in  forming  coalitions. 

DjSNMAir,  J. — If  we  were  now  to  hold  that  Mr. 
Ingram  ought  to  be  unseated  on  the  ground  of 
being  implicated  in  this  distribution  of  coals,  we 
should  be  holding  contrary  to  facts,  and  contrary 
to  justice.  The  doctrine  of  the  North  Norfolk  and 
Norwich  cases  {ubi  sup,)  can  never  be  extended  in 
the  manner  contended  for  by  Mr.  Thesiger. 

Agents  for  petitioner,  GoUyer'Briaiowe,  Withers, 
and  BusseU ;  lor  respondent,  Rogerson  and  Ford. 
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8aturda/y,  Jan.  23,  1875. 

Before  Lord  Colbridge,  G.J.,  Mbllob,  Grove,  and 
QuAiN,  JJ.,  and  Amphlett,  B.) 

Beg.  V,  Henrt  Thomas. 

Practice — Indictment — Feloniously  uUering  counter' 
feit  coin  cfier  previous  conviction — QuiUy  of  sub' 
sequent  offence  but  not  of  the  previous  conviction 
—24  ^  25  Vict.  c.  99,  ss.  12. 37. 
The  prisoner  was  indicted  under  24  4"  25  Vict.  c.  99, 
s.  12,  for  the  felony  of  unlawfully  uttering  cotm- 
ierfeit  coin,  after  a  previous  convidionfor  urUaw' 
fuUy  uttering  counterfeit  coin ;  and  in  the  first 
instance  he  was  arraigned  pursuant  to  sect.  37 
upon  the  part  of  the  tndictment  which  related  to 
the  subsequent  offence,  and  found  guilty;  and  then 
upon    the  previous    conviction,  and  found  not 
guiUy. 
Held,  that  he  was  not  guilty  of  the  compound  offence 
which  constitutes   the  felorvy,  and  could  not  be 
convicted  of  the  subsequent  misdemeanor  upon 
this  indictment. 
Case  stated  for  the  opinion  of  this  Court  by  the 
Common  Serjeant  of  tne  City  of  London. 

At  a  session  of  the  Central  Criminal  Court,  on 
Monday,  the  11th  Jan.  1875,  Henry  Thomas  was 
tried  before  me,  on  the  following  indictment,  for 
uttering  counterfeit  coin  after  having  been  pre- 
vioasly  convicted  of  a  like  offence. 

Central  Criminal  Court,  to  wit. — The  jurors 
for  our  lady  the  Queen,  upon  their  oath,  present 
that  Henry  Thomas,  on  the  18th  Dec.  1874,  in  the 
county  of  Middlesex,  and  within  the  jurisdiction  of 
the  said  court,  one  piece  of  false  and  counterfeit 
coin  resembling  and  apparently  intended  to  re- 
semble and  pass  for  a  piece  of  the  Qu^-en's  current 
silver  coin  called  a  florin,  unlawfully,  unjustly,  and 
deceitfully  did  utter  and  put  off  to  one  Eliza  Cun- 
ningham, he  the  said  Henry  Thomas  then  knowing 
the  same  to  be  false  and  counterfeit,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 
And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say  that  heretofore  and  before  the  com- 
mitting of  the  offence  hereinbefore  mentioned,  to 
wit,  at  the  Greneral  Session  of  the  delivery  of  the 
Queen's  Caol  of  New^te,  holden  for  the  jurisdiction 
of  the  Central  Crimmal  Court,  at  Justice  Hall,  in 
the  Old  Bailey,  in  the  suburbs  of  the  City  of 
London,  on  Monday,  the  11th  Deo.  1871,  the  Kaiil 
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Henry  Thomas  was  in  dae  form  of  law  oonvicted 
on  a  certain  indictment  against  him  for  nnlawfolly 
and  knowingly  uttering  to  Ann  Bi^gs  a  counter- 
feit florin,  at  the  same  time  havmflr  one  other 
counterfeit  florin  in  his  possession,  against  the  form 
of  the  statute  in  such  case  then  made  and  pro- 
vided. And  that  the  said  Henry  Thomas  was 
thereupon  ordered  to  be  imprisoned  and  kept  to 
hard  labour  for  two  years,  and  to  be  subject  to 
police  supervision  for  five  years.  And  so  the  jurors 
aforesaid,  upon  their  oatn  aforesaid,  do  say  that 
the  said  Henry  Thomas,  on  the  day  and  year  first 
aforesaid,  feloniously  and  unlawfully  did  utter  the 
said  piece  of  false  and  counterfeit  coin  to  the  said 
Eliza  Cunningham  in  manner  and  form  aforesaid, 
and  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

Second  count. — And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the 
said  Henry  Thomas  afterwards,  to  wit  on  the  18th 
Dec.  1874,  in  the  county  of  Middlesex  and  within 
the  jurisdiction  of  the  said  court,  one  piece  of  false 
and  counterfeit  coin,  resembling  and  apparently 
intended  to  resemble  and  pass  for  a  piece  of  the 
Queen's  current  silver  coin  called  a  florin,  unlaw- 
fdlly,  unjustly,  deceitfully,  and  feloniously  did 
ntt^  and  put  off  to  the  said  Eliza  Cunningham, 
he  the  said  Henry  Thomas  then  knowiujp^  the  same 
to  be  false  and  counterfeit,  acainst  the  form  of  the 
statute  in  such  case  made  and  provided.    And  the 

i*urorsaforesaid,upontheiroath  aforesaid,do  say  that 
leretof ore  and  before  the  committing  of  the  offence 
in  this  count  mentioned,  to  wit,  at  the  General 
Session  of  the  delivery  of  the  Queen's  Gaol  of 
Newgate,  h olden  for  the  Central  Criminal  Court 
at  Justice  Hkll  in  the  Old  Bailey,  in  the  suburbs 
of  the  City  of  London,  on  Monday,  the  11th  Dec. 
1871,  the  said  Henry  Thomas  was  in  due  form  of 
law  convicted  on  a  certain  indictment  against  him 
for  unlawfully  and  knowingly  utterinc:  to  Ann 
Biggs  a  counterfeit  florin,  at  the  same  time  having 
one  other  counterfeit  florin  in  his  possession, 
against  the  form  of  the  statute  then  made  and 
provided.  And  that  the  said  Henry  Thomas  was 
thereupon  ordered  to  be  imprisoned  and  kept  to 
hard  labour  for  two  years,  and  to  be  subject  to 
police  supervision  for  five  years. 

The  12th  section  of  24  &  25  Vict.  o.  99,  declares 
that  where  a  person  utters  counterfeit  coin,  and 
has  been  previously  convicted  of  a  like  offence,  he 
shall  be  guilty  of  felony;  and  the  87th  section  of 
the  same  statute  declares,  that  in  the  indictment 
for  such  felony,  it  shall  be  sufficient,  after  charg- 
ing such  subsequent  offence,  to  state  the  substance 
and  effect  only  of  the  indictment  and  conviction 
for  the  previous  offence,  and  directs  that  the 
offender  shall  in  the  first  instance  be  arraigned 
upon  so  much  'only  of  the  indictment  as  charges 
the  subsequent  offence,  and  that  the  jury  shall  be 
charged  in  the  first  instance  to  inquire  concerning 
such  subsequent  offence  only. 

It  will  be  seen  that  the  indictment  first  charges 
(in  the  first  count)  that  the  prisoner  wnlawfully 
uttered  the  coin  ;  next  that  he  had  been  before  con- 
victed ;  and  then  states  the  legal  conclusion  that 
he  therefore  feloniously  uttered  the  coin.  The 
second  count  charges  the  uttering  to  be  felonious 
throughout  it. 

Upon  the  trial  of  the  said  Henry  Thomas  before 
me,  ne  was  found  guilty  by  the  jury  of  the  subse* 
quent  offence,  that  is  to  say,  of  the  unlawful 
uttering  of  the  counterfeit  flonn  to  Eliza  Cunning- 


ham, but  the  previous  conviction  aUeged  agaiiut 
him  was  clearly  negatived,  and  the  jury  acanitted 
him  of  having  been  so  previously  convicted.  He 
was,  therefore,  found  guilty  of  a  misdemeanor 
upon  a  count  of  an  indictment,  which  count  charged 
him  in  fact  with  a  felony  consisting  of  two  ele- 
ments, namely,  a  misdemeanor  and  a  prior  con- 
viction. 

Not  being  aware  of  any  instance  in  which,  with- 
out the  aid  of  a  statute,  an  offender  can  be  oon- 
victed of  a  misdemeanor  on  a  count  for  felony,  I 
had  to  consider  whether  in  this  particular  case 
the  averments  in  the  first  count  were  divisible, 
and  whether  the  prisoner  could  be  convicted  of 
the  misdemeanor  of  uttering  counterfeit  coin  of 
which  the  jury  had  found  him  guilty. 

I  ruled  that  under  this  particular  statute,  the 
averments  in  the  first  count  were  divisible,  and 
that  though  the  whole  count  taken  together 
charged  a  folony,  yet  that  as  the  felony  was  only  a 
felony  by  reason  of  the  alleged  previous  convic- 
tion, the  failure  in  proof  of  that  previous  conviction 
left  the  offence  a  misdemeanor,  of  which  the  jnry 
had  found  him  guilty,  and  directed  his  conviction 
of  a  misdemeanor  to  be  recorded,  and  committed 
the  prisoner  to  gaol,  and  respited  judgment  until 
the  Court  for  Consideration  of  Crown  Cases  Be- 
served  shall  decide  whether  he  has  been  properly 
convicted. 

It  will  be  observed,  that  there  is  this  difference 
in  the  two  counts  of  this  indictment,  that  the  first 
count  charges  a  substantive  misdemeanor  of 
uttering  the  counterfeit  fiorin  to  E.  Cunningham, 
and  then  proceeds  to  charge  the  circumstance  of 
aggravation  which,  if  proved,  would  convert  the 
misdemeanor  into  a  felony ;  but  in  the  second  ooant 
the  uttering  of  the  counterfeit  fiorin  to  E.  Cun- 
ningham is  throughout  alleged  to  be  felonious. 

I  nave  reserved  for  the  Court  for  Consideration 
of  Crown  Cases  Reserved,  the  question  whether 
the  said  Henry  Thomas  has  been  legally  convicted 
of  uttering  the  counterfeit  fiorin  to  if.  Cunning- 
ham. 

(Signed)  Thomas  Chambsbs. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Poland,  for  the  prosecution. — ^The  24  &  25  Virt. 
0.  99,  s.    12,    upon    which    this    indictment  is 
framed,  ecacts  that  whosoever  having  been  oon- 
victed of  any  such  misdemeanor  or  crime  and 
offence  as  in  any  of  the  last  three  preceding  sec- 
tions  mentioned  (of    which  unlawfully  uttering 
counterfeit  gold  or  silver  coin  is  one),  shaU  after- 
wards commit  any  of  the  misdemeanors  or  crimes 
and  offences  in  any  of  the  said  sections  mentioned, 
shall  be  guilty  of  felony.    And  the  short  questicp 
is,  whether  the  prisoner  can  be  convicted  upon  this 
indictment  for  felony,  of  the  misdemeanor  of  un- 
lawfully uttering  counterfeit  coin,  withoat  the  aid 
of  a  statutory  enactment  to  that  effect.    The  doc- 
trine of  merger  no  longer  exists  in  the  criminal 
law.    The  first  part  of  the  indictment  chargea  a 
subsequent  offence  of  misdemeanor  under  sect  9 ; 
and  on  this  part  of  the  indictment  the  prisoner 
was  found  guilty ;  but  the  indictment  prooeeds  to 
charge  him  with  a  previous  conviction  for  uttering 
counterfeit  coin  to  another  person,  and  of  tliiB 
charge  of  previous  conviction  he  was  acquitted. 
According  to  the  37th  section,  the  prisoBer  was 
arraigned  in  the  first  instance  on  the  first  pari  of 
the  indictment  only.     So  that  there  was  a  aistinct 
charge  of  misdemeanor  upon  which  he   was  ar- 
raigned and  found  guilty.    [Mellob,  J. — ^That  is  a 
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mode  ofproceeding  directed  to  prevent  any  preja- 
dice  to  the  prisoner  from  the  form  of  the  indict- 
ment.   The  sabstance  of  this  indictment  is  felony, 
and  if  the  prisoner  is  not  f  oand  gnilty  of  that,  can 
yoa  conTict  him  of  the  misdemeanor  r    In  the  case 
of  a  charge  of  feloniously  cutting,  stabbing,  and 
wotinding,  by  the  14  &  15  Vict.  c.  19,  s.  5,  the  jury 
maj  acquit  of  the  felony  and  find  the   prisoner 
gmltj  of  the  misdemeanor  of  cutting,  stiibbing, 
and  wounding.     But  the  grand  jury  cannot  do 
that,  it  is  only  the  petM  jury  who  can  do  it.    Does 
not  the  indictment  charce  one  ofifence  of  felony 
compounded  of  two  ingredients  P     Quain,  J. — ^The 
U  i  15  Vict.  c.  100,  8. 12,  provides  for  the  con- 
Terse  of  this  case,  **  that  where  a  prisoner  is  in- 
dicted for  a  misdemeanor,  he  shall  not  be  acquitted 
if  the  facts  amount  in  law  to  a  felony."]    The  37th 
section  treats  the  first  finding  as  one  of  unlawfully 
attering  counterfeit  coin.     Supposing  the  prisoner 
to  be  afterwards  indicted  for  tne  misdemeanor,  can 
he  plead  autrefois  acquit  ?     The  conclusion  of  the 
coont :  "  And  the  jurors  aforesaid  do  say  that  the 
said  Henry  Thomas,  on  the  day  and  year   first 
aforesaid,  feloniously  and  unlawfully  did  utter."  &c., 
may  be  rejected  as  surplusage :  {Reg,  v.  Hodghies, 
21 L.  T.  Bep.  N.S.564;  L.  Bep.  1  C.  0.  B.  212; 
11  Cox  G.  G.  365.)    [Lord  Goleridgb,  G.J.— There 
the  indictment  was  for  a  misdemeanor.  That  is  no 
aathority  that  you  can  reject  the  words,  "feloniously 
did  utter,"  in  this  indictment.]  It  has  been  held  that 
where  you  have  counts  for  felony  and  misdemeanor 
in  the  same  indictment,  a  conviction  thereon  for 
either  felony  or  misdemeanor  may  be  sustained 
after  verdict.    This  objection  is  a  matter  of  con- 
Bequence,  for  if  the  prisoner  may  be  convicted  of 
the  misdemeanor  of  uttering  on  the  first  part  of  the 
indictment,   and  this   court   should  uphold    the 
objection,  the  prisoner  might  plead  auirefoie  acquit 
to  a  subsequent  indictment  for  the  misdemeanor. 
There  is  no  instance,  so  far  as  I  know,  where  a 
person  char^^ed  upon  an  indictment  for  felony  can 
be  found  guilty  of  a  misdemeanor,  except  by  the 
aid  of  some  statute. 

Lord  GoLERiDGE,  (/.J. — I  am  of  opinion  that  the 
conviction  should  be  reversed.      By  the  law  of 
England  the  crimes  of  felony  and  misdemeanor 
are  different,  and  have  been  always  treated  in  dif- 
ferent ways ;    and  upon  an  indictment  for  one  a 
person  cannot  be  convicted  of  the  other  crime,  ex- 
cept under  the  provisions  of  a  statute.    Here  we 
have   to  deal  with  a  peculiar  case,  in  which  a 
statute  provides  that  a  person  who  unlawfxilly 
utters  counterfeit  coin,  and  who  has  been  previously 
convicted  of   a  like  offence,  shall  be  guilty  of 
felony  ;  and  to  prevent  prejudice,  everything  rela- 
ting to  the  previous  conviction  is  to  be  kept  back 
from  the  jury  until  it  is  necessary  to  produce  it, 
and  their  opinion  is  to  be  taken  upon  the  subse- 
auent  offence  in  the  first  instance.    Nevertheless, 
the  charge  is  one  of  felony,  and,  unless  both  inci- 
dents concur,  proof  of  the  subsequent  offence  and 
of  the  previous  conviction,  the  compound  offence  of 
felony  is  not  made  out.  The  result  appears  to  be  clear, 
that  unless  the  person  charged  is  convicted  on  both 
the  findings,  wtiich  constitute  the  compound  of- 
fence, he  is  not  guilty  of  the  compound  offence. 
The  prisoner  was  indicted  and  tried  for  a  felony, 
hot  was  not  convicted  of  the  felony,  and  it  follows 
that,   except  there  is   some  statutory  provision, 
which  there  is  not,  he  could  not  be  found  guilty  of 
the  misdemeanor  of  unlawfully  uttering  upon  this 
indictment.    The  conviction,  cannot  be  sustained. 

11a6.  Cab.— Vol  L£. 


Mbllor,  J. — I  am  of  the  same  opinion.  Mr. 
Poland  admits  that  he  can  find  no  case  in  support 
of  his  argument ;  and  in  all  the  instances  I  am 
aware  of,  where,  upon  an  indictment  for  felony  you 
can  convict  of  the  misdemeanor  of  attempting  to 
commit  the  offence,  it  is  done  by  virtue  of  some 
statute  which  enables  a  jury  to  do  so. 

Grove,  J. — I  am  of  the  same  opinion.  On  first 
reading  sect.  37,  my  opinion  was  the  other  way ; 
but  on  looking  at  the  section  more  carefully,  and 
particularly  the  last  clause,  I  am  satisfied  that  the 
finding  of  the  jury  on  the  arrai&rnment  in  the  first 
instance  for  the  subse(]uent  offence,  is  only  a  pre- 
liminary part  of  the  mquiry  as  to  the  compound 
offence.  If  so,  it  follows,  that  upon  the  indictment 
for  felony  the  accused  cannot  be  found  guilty  of 
the  misdemeanor  of  unlawfully  uttering,  except 
by  virtue  of  some  statutory  provisions. 

QuAiN,  J.,  and  Amphlett,  B.,  concurred. 


Saturday,  Jan.  23, 1876. 

(Before  Lord  Coleridge,  G.J.,  Mellob,  Grove,  and 
QuAiN,  JJ.,  and  Amphlett,  B.) 

Beo.  v.  Graham. 

Emhezzlement — Servant  of  the  Grown — Policeman 
employed  to  receive  contributions  un^er  'Refor- 
matory and  Industrial  Schools  Acts  (24  ^  25  Vict, 
c.  96,8.  70;  29  ^  30  Vict.  cc.  117, 118). 
A.,  an  inspector  of  prisons,  duly  authorised  to  re- 
ceive  the  contributions  of  parents  towards  the 
maintenance  of  their  children  committed  to  refer- 
matory  and  industrial  schools  under  29  ^  30  Vict, 
cc.  117,  118,  and  instructed  to  pay  the  amount  re- 
ceived into  the  Bank  of  England,  to  the  credit  of  the 
Paymaster-Oeneral,  employed  the  prisoner,  a 
member  of  the  police  force  of  the  borough  ofL.,  as 
his  agent  in  taking  proceedings  against  the 
parents  of  such  children  for  the  recovery  of  such 
contributions  on  A.*s  behalf,  and  for  generally 
carrying  out  the  provisions  of  the  Reformatory 
and  Industrial  Sc/iools  Act.  Under  this  employ- 
ment the  prisoner  received  and  misappropriated 
moneys,  the  contributions  of  parents,  ordered  by 
magistrates  to  be  paid  for  the  maintenance  of 
their  children  in  the  schools : 
Held,  that  the  prisoner  was,  while  so  employed,  in 
the  public  service  of  her  Majesty,  so  as  to  render 
him  amenable  to  indictment  for  embezzlement 
under  24  ^  25  Vict.  c.  96,  s.  70. 
Case  reserved  for  the  opinion  of  this  court  by 
Mellor,  J. 

The  prisoner,  John  Graham,  was  indicted  at  the 
last  Liverpool  Winter  Commission,  as  follows  : 

The  indictment  states  that  prisoner,  on  the  11th 
April  1871,  being  then  employed  in  the  public 
service  of  the  Queen,  and  being  a  constable  and  a 
person  employed  in  the  police  force  of  the  borough 
of  Liverpool,  and  entrusted  by  virtue  of  such  em- 
ployment with  the  receipt  and  custody  of  money 
the  property  of  the  Queen,  did  by  virtue  of  his 
said  employment,  and  whilst  he  was  so  employed, 
receive  and  have  in  his  possession,  and  was  en- 
trusted with  certain  money,  the  property  of  the 
Queen,  to  wit  to  the  amount  of  \l.  6s.,  for  and  on 
account  of  the  public  service  of  the  Queen,  and 
then  fraudulently  and  feloniously  did  apply  the 
said  money  to  his  own  use  and  benefit,  and  fraudu- 
lently and  feloniously  did  steal  the  said  last- 
mentioned  money,    being    the    property  of   the 
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Qaeen,  from  the  Qaeen,  against  the  form  of  the 
statute,  &G, 

Second  count. — ^That  prisoner,  afterwards  and 
within  six  calendar  months  of  his  committing  the 
offence  in  the  first  count  mentioned,  to  wit  on  the 
17th  June  in  the  year  aforesaid,  being  then  em- 
ployed, &c.,  and  being  a  constable,  &.,  and  en- 
trusted, &c.  (as  in  the  first  count),  did  by  virtue 
of  such  employment  and  whilst  he  was  so  employed, 
receive  and  nave  in  his  possession,  and  was  en- 
trusted with  certain  money,  the  property  of  the 
Queen,  and  then  fraudulently  and  feloniously  did 
apply  the  said  last-mentioned  money  to  his  own 
use  and  benefit,  and  did  fraudulently  and  felo- 
niously steal  the  same,  bein^  the  property  of  the 
Queen,  from  the  Queen,  agamst  the  form  of  the 
statute,  &c. 

Third  count. — That  prisoner  afterwards,  and 
within  six  calendar  months  of  his  committing  the 
offence  in  the  first  count  mentioned,  to  wit  on  the 
15th  July  in  the  year  aforesaid,  being  then  em- 
ployed, &o.,  and  being  a  constable,  <&c.,  and  en- 
trusted, &o.  (as  in  the  first  count),  did  by  virtue 
of  his  said  employment,  and  whilst  he  was  so  em- 
ployed, receive  and  have  in  his  possession  and  was 
entJusted  with  certain  money,  the  property  of  the 
Queen,  to  wit  the  amount  of  138.,  as  ana  on  account 
of  the  public  service  of  the  Queen,  and  then  fraudu- 
lently and  feloniously  did  apply  the  said  last- 
mentioned  money  to  his  own  use  and  benefit,  and 
did  fraudulently  and  feloniously  steal  the  same, 
'being  the  property  of  the  Queen,  from  the  Queen, 
against  the  form  of  the  statute,  &c. 

The  indictment  was  framed  under  sect.  70  of  the 
Larceny  Act  (24  &  26  Vict.  c.  96).  The  prisoner 
was  found  guilty  of  embezzlement  under  that  sec- 
tion, but  I  postponed  the  judgment  until  the  de- 
cision of  the  Gourt  of  Appeal  upon  the  following 
case  should  be  had,  and  in  the  meantime  admitted 
the  prisoner  to  bail. 

Before  the  10th  Aug.  1866,  the  Bev.  Sydney 
Turner,  who  had  been  appointed  inspector  of 
prisons  on  the  24th  Jan.  1857,  was  on  the  1st 
April  1862  authorised  by  the  Secretary  of  State  to 
receive,  on  behalf  of  the  Secretary  of  State,  the 
contributions  of  parents  towards  the  maintenance 
of  their  children  committed  as  well  to  reformatory 
schools  as  to  industrial  schools,  and  was  instructed 
to  pay  the  amount  collected  into  the  Bank  of 
England,  to  the  account  of  the  Paymaster-General, 
at  uie  end  of  each  quarter. 

On  the  25th  May  1866,  the  prisoner,  who  was 
a  member  of  the  police  force  of  the  borough  of 
Liverpool,  employed  and  paid  by  the  Watch  Gom- 
mittee,  was  recommended  by  them  to  Mr.  Turner, 
and  was  by  him  engaged  as  his  agent,  with  the 
sanction  of  the  Treasury,  at  the  salary  ultimately 
raised  to  808.  per  week,  and  was  called  off  to  that 
duty  by  the  Watch  Gommittee,  who  continued  to 
pay  him  a  small  salaxy  in  addition  to  that  paid 
with  the  sanction  of  the  Treasury,  and  on  the  10th 
Aug.  1866,  Mr.  Turner,  upon  the  passing  of  the 
statute  29  &  30  Yict.  cc.  117, 118,  requested  him, 
by  writing, "  to  act  until  further  notice,  as  my  agent, 
in  taking  proceedings  against  the  parents  of  chil- 
dren committed  to  the  reformatory  and  industrial 
schoos,  for  the  recovery  of  contributions  towards 
their  maintenance ;  for  collecting  and  recovering 
such  contributions  on  my  behalf,  and  for  generally 
carrying  out  the  provisions  of  the  Beformatory 
and  Industrial  Schools  Acts,  in  pursuance  of  the 
instructions  which  you  may  from  time  to  time 


receive  from  this  office."  The  prisonnr  continaed 
to  act  under  this  appointment  until  the  25th  March 
1870,  when  he  received  a  new  appointment  from 
Mr.  Turner  as  follows  : 

Offioe  of  Inspector  of  Beformatory  and  Indosirid 
Sohoolfl,  15,  Parliament-streot, 

25th  Maroh,  1870. 
Sir, — In  virtue  of  the  powers  given  to  me  by  tin 
■tatntes  29  <Sb  30  Viot.  cc.  117,  118,  I  hereby  anthoriM 
and  request  yon  to  act  as  my  agent  in  Liverpool  and  ita 
vicinity  :  For  taking  pzooeedinga  against  the  parents  of 
ohildroi  committed  to  the  reformatory  and  indostrial 
Bchools  for  the  recovery  of  contributions  towards  their 
maint-^nance  ;  for  collecting  and  recovering  such  oontri* 
bntions  on  mv  behalf,  and  for  generally  carrying  ont  the 
provisions  of  the  Beformatory  and  Indnsmal  Schoolf 
Acts,  in  pnrananoe  of  the  instraotioiis  which  yon  maj 
from  time  to  time  receive  from  this  offioe. 

It  was  part  of  the  prisoner's  duty  to  receive  the 
contributions  ordered  by  the  magistrates  to  be  paid 
for  the  maintenance  of  the  children  in  the  schook, 
and  he  was  duly  provided  with  proper  books  and 
forms,  and  it  was  his  duty  to  account  to  Mr.  Turner 
quarterly  for  the  amount  so  received. 

He  was  charged  and  convicted  by  the  jury  of 
embezzling  three  several  sums  of  money  in  the 
year  1871,  viz.,  11.  6«.,  21,  4s8.,  and  13«.  !No  point 
arises  upon  the  evidenoe  relating  to  the  fact  of 
embezzlement,  but  it  was  contended  on  behalf  of 
the  prisoner  that  ho  did  not  come  within  the 
language  of  sect.  70  of  the  Larceny  Act  (24  &  25 
Yict.  c.  96),  as  a  person  employed  in  the  public 
service  of  her  Majesty,  but  was  rather  the  per- 
sonal agent  and  assistant  of  Mr.  Turner,  appointed 
by  and  responsible  only  to  him. 

That  there  is  no  express  power  in  the  Beforma- 
tory and  Industrial  Schools  Acts  to  appoint  sudi 
an  officer  as  the  prisoner  to  perform  the  duties 
which  Mr.  Turner  had  appointed  him  to  perform. 
I  overruled  the  objection,  and  the  case  went  to 
the  jury  and  the  prisoner  was  convicted. 

The  question  for  the  opinion  of  the  court  is, 
whether  there  was  sufficient  evidence  that  the 
prisoner  was  a  person  employed  in  the  public  ser- 
vice of  her  Majesty,  so  as  to  bring  him  within  the 
70th  section  of  the  Larceny  Act  (24  &  25  Vict, 
c.'  96). 

(Signed)  Jko.  Mellob. 

No  oounsel  was  instructed  to  argue  for  the  pri- 
soner. 

McOonneU,  for  the  prosecution,  was  not  called 
npon. 

Lord  CoLEBiDOB,  C.J. — I  am  of  opinion  that  tlie 
conviction  was  right.  The  prisoner,  a  police  con- 
stable of  the  borough  of  Liverpool,  was  employed 
by  the  Lispector  of  Prisons,  who  was  aathonsed 
to  receive  the  contributions  of  parents  towards  the 
maintenance  of  their  children  committed  to  re- 
formatory and  industrial  schools,  as  his  agent,  to 
take  proceedings  for  the  recovery  of  sach  contri- 
butions, under  two  Acts  of  Parliament,  the 
29  &  30  Vict.  c.  117,  s.  25,  and  c.  118,  s.  40 
each  of  which  contains  a  similar  onactment  as 
follows  (mutatis  mutandis) :  "  The  parent  or 
stop-parent,  or  other  person  legally  liable  to 
mamtain  any  youthftil  offender  detained  in  a 
certified  reformatory  school,  shall,  if  of  suffi- 
cient ability,  contribute  to  his  support  and  main- 
tenance therein  a  sum  not  exceeding  5«.  per  week. 
On  the  complaint  of  the  Inspector  of  Reformatory 
Schools,  or  of  any  agent  of  the  inspector,  or  of  any 
constable  under  the  directions  of  the  inspector 
(with  which  directions  the  constable  ia  hereby  re- 
quired to  comply),  at  any  time  daring  the  deten- 
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tion  of  a  child  in  a  certified  industrial  school,  two 
jnstices  or  a  magistrate  having  jurisdiction  at  the 
place  where  the  parent,  step-parent,  or  other  per- 
ion  liable  as  aforesaid  resides,  may,  on  summons  to 
the  parent,  step-piurent,  or  other  person  liable  as 
aforesaid,  examine  into  his  or  her  ability,  and  may, 
if  they  or  he  think  fit,  make  an  order  or  decree  on 
him  or  her  fpr  the  payment  to  the  Inspector  of 
Beformatory  Schools,  or  to  an  agent  of  the  in- 
spector, of  such  weekly  sum,  not  exceeding  58.  per 
week,  as  to  them  or  him  seems  reasonable,  during 
the  whole  or  any  part  of  the  period  for  which  the 
offender  is  liable  to  be  detained  in  the  school.  .  .  . 
Every  such  payment  shall  go  in  relief  of  the  charges 
on  her  Majesty's  Treasury,  and  shall  be  accounted 
for  as  the  Gommissioners  of  her  Majesty's  Trea- 
sury direct.     The  Secretary  of  State  may,  in  his 
discretion,  remit  all  or  any  part  of  any  payment  so 
ordered."    The  question  is,  whether  the  prisoner 
was   "employed   in    the    public   service   of  her 
Majesty  "  within  the  24  &  25  Yict.  c.  96,  s.  80,  and 
that  he  was  so  I  think  there  cannot  be  any  doubt. 
He  was  employed  under  a  statute  by  a  person  who 
acted  as  inspector  of  prisons,  and  who  was  duly 
anthorised  by  the  Secretary  of  State  to  receive 
these  moneys,  as  his  agent,  to  take  proceedings 
for  their  recovery,  and  the  above  enactment  recog- 
nises such  an  agent ;  he  was,  therefore,  as  mucn 
in  the  employment  of  the  public  service  of  the 
Qaeen  as  the  inspector  himself.    These  moneys, 
when  received,  are  the  property  of  the  Treasury 
under  that  Act.    He  received  these  moneys  and 
misappropriated  them.    There  were,  therefore,  all 
the  incidents  of  embezzlement,  and  he  was  in  the 
employment  of  the  Grown.    The  conviction,  there- 
fore, was  right,  within  the  24  &  25  Yict.  c.  96, 
S.70. 

MsLLOK,  J. — 1  am  of  the  same  opinion.  Giving 
a  reasonable  construction  to  the  statute,  I  think 
the  prisoner  was  in  the  public  service  of  her 
Majesty.  He  was  appointed  by  the  Inspector  of 
Prisons,  who  was  appointed  to  receive  these  con- 
tributions, with  the  consent  of  the  Treasury.  I 
entertained  little  (jloubt  about  the  point  myself, 
but  was  told  that  the  receiver  was  of  a  different 
opinion.    I  therefore  reserved  the  case. 

The  rest  of  the  Goukt  concurred. 

Conviction  affirmed, 

Sa^rday,  Jan.  23, 1875. 

(Before  Lord  Goleaidoe,  G.  J.,  Mellob,  Grove,  and 
QuAiN,  JJ.,  and  Ahfhlett,  B.) 

Beg.  v.  James  Hall. 

Embezzlement — Glerk  or  bervant — Debt  collector — 
24  ^  25  Vict.  c.  96,  «.  68. 

Prisoner,  who  ea/rried  on  business  as  an  a,ccountant 
and  debt  coUeclor  {there  was  no  evidence  to  show 
wh<U  tCToa  the  natwre  of  that  business),  was  em- 
ployed  by  the  prosecutors  to  collect  certain  debts 
specified  in  a  Ust  given  to  hvin.  The  time  and 
mode  of  collecting  the  debts  were  in  his  discretion, 
and  he  was  authorised  to  sue  for  them,  if  neces- 
sary, hut  at  his  own  charge.  In  no  case  was  he 
to  receive  from  the  prosecutors  more  than  five  per 
cent,  on  the  amount  collected  by  him  and  paid 
over  to  the  prosecutors. 

The  jury  having  found  on  these  facts  that  the 
prisoner  wcu  employed  in  the  capacity  of  clerk, 
and  convicted  him  of  embezzlement  of  certain 
sums  received  by  him  and  not  paid  over  to  the 
proeecutors : 


Held,  by  the  cotirt,  that  the  finding  was  wrong,  and 

that  he  was  not  employed  as  a  clerk,  and  that  the 

conviction  could  Tiot  be  sustained, 
Gase  stated  for  the  opinion  of  this  Gourt  by  the 
Becorder  of  the  Borough  of  Gambridge. 

James  Hall  was  tried  before  me  at  the  sessions 
hoi  den  for  the  borough  of  Gambridge,  on  the  7th 
Jan.  1875,  for  embezzlement. 

The  indictment  charged  that  he  was  employed 
in  the  capacity  of  clerk  to  James  Milligan  and 
another,  the  prosecutors. 

The  prisoner  carried  on  business  at  Gambridge 
as  an  accountant  and  debt  collector.  No  evidence 
was  given  to  show  what  the  business  of  an  account- 
ant or  of  a  debt  collector  was,  nor  whether  the 
prisoner  carried  on  the  business  by  himself  alone 
or  was  assisted  in  it  by  any  clerks  or  subordinates. 

The  prisoner  was  employed  by  the  prosecutors 
to  collect  certain  debts  oue  to  their  firm,  and  a  list 
containing  the  names  and  addresses  of  the  re- 
spective debtors,  and  the  amount  due  from  each 
which  he  was  to  collect,  was  given  to  him  by  the 
prosecutors. 

The  prosecutors  had  on  a  previous  occasion 
employed  a  person  carrying  on  the  business  of  an 
accountant  and  debt  collector  to  collect  debts  for 
them;  and  on  this  occasion  they  employed  the 
prisoner,  because  he  was  an  accountant  and  debt 
collector,  and  in  the  way  of  his  business  as  such. 

He  was  not  bound  to  collect  the  debts  within 
any  given  time,  nor  to  devote  any  definite  portion 
of  time  to  the  business  of  collecting,  nor  any  par- 
ticular day  to  collecting  any  particular  debt.  ^  He 
was  to  pay  over  the  amount  of  each  debt  collected 
to  the  prosecutors  as  soon  as  he  received  it,  and  he 
was  to  receive  as  a  remuneration  5  per  cent,  on  the 
amount  so  paid  over.  Ho  was  authorised  by  the 
prosecutors  to  employ  an  attorney,  but  at  his  own 
sole  charge,  to  obtain  payment  of  those  debts 
payment  of  which  he  himself  was  unsuccessful  in 
obtaining.  lo  no  case  were  the  prosecutors  to  pay 
him  more  than  the  above  mentioned  5  per  cent,  on 
the  amount  paid  over  to  them. 

The  money  which  the  prisoner  was  charged  with 
embezzling  had  been  paid  (under  pressure  of  a  writ 
at  the  suit  of  the  prosecutors  issued  by  an  attorney 
employed  by  the  prisoner)  by  the  debtor  to  the 
attorney,  and  by  him  to  the  prisoner. 

On  behalf  of  the  prisoner  it  was  contended  that 
these  facts  were  not  sufficient  to  prove  the  allega- 
tion in  the  indictment,  that  the  prisoner  was  "  em- 
ployed in  the  capacity  of  clerk  to  the  prosecutors." 

I  entertained  doubt  whether  they  were  suffi- 
cient, but  declined  to  stop  the  case,  and  I  directed 
the  jury  that  there  was  evidence  upon  which  they 
might,  if  they  thought  proper,  find  that  the  allega- 
tion was  proved. 

The  jury  found  the  prisoner  guilty,  and  I  dis- 
charged him  on  recognizance  of  oail  to  appear  at 
the  next  quarter  sessions  for  the  borough  and 
receive  judgment. 

I  respectfully  request  the  opinion  of  the  Gourt 
for  Grown  Gases  Reserved,  whether  there  was 
evidence  proper  to  be  left  to  the  jury  that  the 
prisoner  was  employed  in  the  "  capacity  of  a  clerk" 
to  the  prosecutors. 

If  the  opinion  of  the  Gourt  should  be  in  the 
affirmative,  the  vendict  of  guilty  is  to  stand  ;  if  in 
the  negative,  a  verdict  of  not  guilty  is  to  be  re- 
corded. 

(Signed)  J.  B.  Bulwer, 

Becorder  o£  Gambridge. 
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Poland  {Horace  Browne  with  him),  for  the  pri- 
soner, was  stopped  by  the  court. 

Cockerell,  for  the  prosecution.  —The  jury  having 
found,  upon  the  evidence  submitted  to  them,  that 
the  prisoner  was  employed  in  the  capacity  of  clerk 
to  the  prosecutors,  the  conviction  should  be  upheld. 
In  Beg.  v.  Negus  (42  L.  J.  62,  M.  0. ;  12  Cox  C. 
C.  492),  Bovill,  C.J.,  said  that  it  was  a  much 
more  convenient  course  that  the  circumstances 
should  be  left  to  the  jury  for  them  to  determine 
whether  the  prisoner  was  employed  in  the  capacity 
of  a  clerk  or  servant,  than  that  the  court  should 
be  asked  the  question  as  matter  of  law.  [Lord 
OoLEEiDGE,  0.  J.—We  are  in  substance  asked  to  say 
whether  there  was  any  evidence  from  which  they 
could  properly  draw  that  inference.]  This  case 
differs  from  tnat  of  Reg,  v.  Negtbs,  masmuch  as 
there  the  prisoner  was  employed  on  a  roving 
commission  to  get  orders  at  his  own  convenience ; 
in  this  case  a  list  of  specific  debts  was  given  to  the 
prisoner  to  collect.  In  Reg.  v.  Bowers  (35  L.  J. 
206,  M.  0. ;  10  Cox  0.  C.  250),  where  the  prisoner 
was  engaged  as  agent  or  traveller  for  sale  of  coals, 
at  a  weeklv  salary  and  a  commission  per  ton  on 
sales,  and  he  agreed  to  collect  the  moneys  on  his 
sales  and  to  pay  them  over  within  a  week  £tx>m 
receipt  thereof,  Erie,  C.J.,  said,  the  prisoner  was 
a  clerk  or  servant  upon  this  agreement,  but  the 
prisoner  after  a  time  having  set  up  a  retail  busi- 
ness of  his  own,  and  the  prosecutor  having  recog- 
nised that,  and  agreed  to  supply  him  coals,  and 
"  in  future  to  pay  the  prisoner  a  commission  only 
and  no  salary,"  it  was  held  that  under  this  new 
arrangement  the  prisoner  ceased  to  be  a  clerk  or 
servant  within  the  meaning  of  the  statute.  There 
the  court  alluded  to  the  fact  that  the  prisoner  had 
set  up  an  independent  business  of  his  own. 
[Mellor,  J. — Here  the  prisoner  was  employed  in 
his  general  capacity  of  a  debt  collector ;  the  mode 
and  time  of  collection  were  under  his  own  control.] 
The  case  was  for  the  jury,  and  they  have  found 
that  he  was  employed  as  a  clerk  to  collect  spe- 
cific debts  and  pay  them  over  to  the  prosecutors. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that 
the  conviction  should  be  reversed.  The  question 
is,  whether  the  prisoner  was  a  clerk  to  the 
prosecutors  within  the  24  &  25  Vict.  o.  96,  s.  68. 
The  money  anpropriated  to  his  own  use  by  the 
prisoner  was  tne  produce  of  legal  proceedings  in- 
stituted by  the  prisoner  at  his  own  cost,  under  the 
authority  of  the  prosecutors.  There  are  no  inci- 
dents in  this  case  which  bring  the  prisoner  within 
a  reasonable  or  fair  definition  of  the  terms  clerk  or 
servant,  ns  used  in  the  statute.  The  prisoner  may 
be  liable  to  be  sued  in  a  civil  action,  but  ho  is  not 
liable  upon  this  indictment.  If  any  authorities 
were  wanting  to  justify  our  decision,  Beg.  v. 
Bowers,  and  Beg.  v.  Negus,  are  in  point. 

Mellor,  J. — I  am  of  the  same  opinion.  This  is 
a  case  in  which  the  prii^oner  carried  on  an  inde- 
pendent business  as  an  accountant  and  debt  col- 
lector. He  was  employed  by  the  prosecutors  to 
collect  certain  debts  at  a  commission  of  5  per  cent, 
on  the  amount  recovered,  and  he  had  authority  to 
sue,  if  necessarv,  to  recover  the  debts,  but  he  was 
not  to  charge  the  expense  of  so  doing  to  his  em- 
ployers, and  he  was  not  to  be  paid  more  than  the 
amount  of  his  commission.  He  did  sue  for  some 
of  the  debts  and  recovered  them,  and  failed  to  pay 
over  the  sums  so  recovered  to  the  prosecutors. 
The  not  paying  over  these  moneys  was  a  breach  of 
contract,  but  did  not  render  him  liable  to  this  in- 


dictment, for  he  was  not  employed  by  the  proBe- 
cutors  in  the  capacity  of  olerk  or  servant  to  collect 
the  moneys. 

Grove  and  Quadt,  JJ.,  and  Aufhlett,  B.,  ood- 
curred. 

Conviction  reversed. 


tubiciajm  committee  of  tee 
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Beported  by  Jaxxb  P.  Aspxvall,  Esq,  Baniateivat-Lftw. 


Jan.  19,  20,  21,  and  22,  and  Feb.  25, 1875. 

(Present :  The  Bight  Hons.  Lord  Hatherlist,  Lord 
Penzance,  Lord  Selborne,  the  Lord  Chief  Bakon, 
(Kelly),  Sir  Montague  Sihth,  and  Sir  Bobsrt 
Collier.) 

Phillpotts  v.  Boyd  and  others. 

on  appeal  from  the  arches  court  of  canterbu&t. 

Ecclesiastical  law — Visitatorial  power  of  bishop- 
Jurisdiction  over  fabric  of  cathedral — 8tai.%if^ 
Edw.,  6  c.  10 — Images — Beredos. 

According  to  general  ecclesiastical  law  all  deans  and 
chapters  are  subject  to  the  visitation  of  the  bishoip 
as  ordinary,  and  the  Church  Discipline  Act  (3  4*  4 
Vict.  c.  86),  leaves  untouched  all  power  which  the 
bishop  might  previously  have  exercised  in  his 
visitations  except  that  of  proceeding  a^gainst  tn- 
dividuals  by  way  of  punishment ;  and,  therefore, 
in  the  absence  of  any  direct  authority  to  the  eon- 
trary,  he  has  power  as  such  visitor,  to  make  orders 
on  some  definite  legal  ground,  bid  not  otherwise, 
with  reference  to  any  pa/rt  of  the  structure  or  fabric 
of  the  cathedral  church. 

The  Acts  i^4t  Edw.  6,  c.  10  "for  the  aholishing  and 
putting  awa/y  divers,  books,  and  images,'*  remains 
unrepealed,  but  must  be  taken  to  apply  only  io 
images,  Src  which  have  been  abused,  or  are  lucely 
to  be  al>used,  by  giving  occasion  to  superstiHous 
and  idolairoibs  practices,  not  to  such  as  are  merdy 
decorative. 

In  a  case  in  which  the  dean  and  chapter  of  a 
cathedral  church,  had,  without  the  licence  or  consent 
of  the  bishop,  erected  ai  the  east  end  of  the  choir  a 
"  reredos  **  or  sculptured  stone  screen,  cantaininq 
figures  of  sacred  subjects  in  high  relief: 

Held,  {reversing  the  judgment  of  the  court  below] 
that  if  siuih  erection  were  illegal  the  bishop  as 
visitor  had  power  to  order  its  removal;  but, 
(affi/i'ming  the  judgment  of  the  court  below)  that 
the  images  in  question,  being  set  up  for  the  pur- 
pose of  decoration  only,  and  not  being  liahle  to 
swperstitious  abuse,  were  not  illegal. 

Semble,  that  a  faculty  is  not  necessary  for  an  alter^ 
ation  in  the  fabric  of  a  cathedral  cnurch. 

This  was  an  appeal  from  a  decree  or  aentenoe  of 
the  official  principal  of  the  Arches  Court,  delivered 
on  the  6th  Aug»  1874,  in  acauseof  appesJ  brought 
by  the  present  respondents  against  the  present 
appellant.  The  litigation  originally  began  in  the 
following  manner : 

On  the  20th  Dec.  1873,  the  respondents,  who 
were  the  Dean  and  Canons,  or  Prebendaries  Re- 
sidentiary, of  the  Cathedral  Church  of  St.  Peter  iu 
Exeter,  were  served  with  a  citation  from  the  Lord 
Bishop  of  Exeter,  which  citation  recited  that  the  ap- 
pellant who  was  a  non-residentiary  prebendary  of  the 
cathedral.  Archdeacon  of  Cornwall,  and  Chancel- 
lor of  the  Diocese,  had  presented  a  petition  praying 
the  bishop  to  exercise  his  power,  as  visitor  of  the 
cathedral,  to  visit  the  dean  and  chapter  of  the 
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cathedral,  and  to  inquire  into  the  recent  erection 
of  a  reredos  in  the  choir  of  the  cathedral,  with 
oertain  images  thereon,  not  being  on  auy  tomb  or 
in  any  painted  window,  such  erection  being  alleged 
to  haye  been  made  without  the  bishop's  consent, 
md  the  images  so  placed  being  alleged  to  be  in 
themselves  contrary  to  the  laws  ecclesiastical,  and 
farther  praying  the  bishop  to  order  the  removal 
of  the  images,  and  the  substitution  of  the  Ten 
Commandments  in  their  stead.  The  citation  then 
proceeded  to  require  the  respondents  to  appear  in 
pemon  before  the  bishop,  in  the  chapter  house  of 
the  cathedral,  on  the  7th  Jan.  1874,  and  to  answer 
oertain  articles  of  inquiry  annexed  to  the  citation, 
and  contained  an  intimation  that  both  the  petitioner 
(the  present  appellant)  and  the  respondents  would 
be  heard  by  counsel  or  in  person. 

On  the  7th  Jan.  1874,  the  respondents  appeared 
in  the  chapter  house  in  person  and  by  counsel ; 
the  appellant  also  appeared  with  counsel ;  and  the 
bishop  held  his  visitation,  being  assisted  by  Mr. 
Justice  Keating  as  his  assessor.  The  respondents 
appeared  under  protest,  taking  objection  to  the 
bishop's  jurisdiction,  and  by  consent  of  parties  and 
with  the  approval  of  the  bishop  and  his  assessor, 
it  was  arranged  that  the  question  of  jurisdiction 
should  be  first  argued,  and  that  if  the  bishop 
should  be  advised  that  he  had  jurisdiction,  the 
question  of  the  lawfulness  of  the  reredos  should  be 
then  at  once  argued,  without  previous  appeal,  or 
other  application,  in  regard  to  the  question  of 
jurisdiction,  reserving  the  subsequent  exercise  of 
their  rights  to  the  respondents. 

The  question  of  jurisdiction  was  accordingly 
argued ;  and  next  day,  the  8th  Jan.,  the  lei&rned 
assessor  advised  the  bishop  that  he  had  juris- 
diction. 

Answers  to  the  articles  were  then  put  in  by  the 
respondents,  the  question  of  the  lawfulness  of  the 
reredos  was  argued  on  that  day  and  the  following, 
the  learned  assessor  took  time  to  consider,  and  the 
visitation  was  adjourned. 

On  the  15th  April  1874,  the  bishop  delivered  the 
opinion  or  judgment  of  his  learned  assessor,  whereby 
he  decided  —  First,  that  the  bishop  had  juris- 
diction ;  secondly,  that  the  reredos  ought  not  to 
have  been  erected  without  a  faculty ;  and,  thirdly 
that  the  images  upon  it  were  in  themselves  unlawful. 
He  further  decided  that  the  Ten  Commandments 
ought  to  be  erected  over  the  Holy  Table,  but  that 
it  must  be  taken  to  be  the  intention  of  the  respon- 
dents BO  to  place  them  as  to  be  in  compliance  with 
the  law. 

On  the  same  day  the  bishop  delivered  his  judg- 
ment, whereby,  as  visitor  and  ordinary,  he  declared 
andadjudged  that  the  removal  of  a  former  screen  and 
the  setting  up  of  the  reredos  without  a  faculty  were 
illegal,  and  that  the  images  on  the  reredos  were 
illegal,  and  he  ordered  and  adjudged  that  the  rere- 
dos and  images  be  removed,  and  certain  erections 
substituted  therefor,  and  that  the  Ten  Command- 
ments be  set  up  at  the  east  end  of  the  choir. 

The  respondents  appealed  from  this  judgment, 
both  in  so  far  as  it  purported  to  be  an  exercise  of 
jurisdiction,  aud  in  so  far  as  it  declared  the  reredos 
and  the  sculptures  thereon  to  be  unlawful,  and  made 
the  subsequent  order  thereupon,  to  the  Arches 
Court  of  Canterbury. 

The  present  appellant  appeared  in  the  Arches 
Court  at  first  nnaer  protest,  alleging  that  no  appeal 
lay  to  the  Arches  Court.  Pleadings  on  protest 
were  gone  into,  and  the  learned  Judge  of  the 


Arches  Court  gave  judgment  overruling  this 
protest-,  and  deciding  that  the  appeal  was  rightly 
brought  to  the  Arches  Court. 

The  present  appellant  submitted  to  this  decision 
and  appeared  absolutely,  and  no  question  was 
raised  in  the  present  appeal  as  to  the  original 
appeal  having  been  rightly  made  to  the  Arches 
Court. 

The  appeal  itself  was  then  argued  before  the 
Arches  Court,  on  the  23rd.  24tb,  and  25th  Julv 
1874.  The  learned  Judge  of  the  Arches  Court  took 
time  to  deliberate,  and,  on  the  6th  Aug.,  gave 
judgment  in  favour  of  the  appellants  (the  present 
respondents),  and  by  his  decree  or  sentence  re- 
versed the  judgment  of  the  bishop,  in  so  far  as  the 
bishop  assumed  jurisdiction,  as  visitor  and  ordin- 
ary, to  order  the  removal  of  the  reredos  with  the 
images  thereon,  and  in  so  far  as  he  had  ordered 
the  removal  of  the  reredos  and  images  as  being 
unlawful,  and  bad  ordered  the  substituted  erection 
named  in  his  judgment,  and  the  learned  Judge  of 
the  Arches  Court  dismissed  the  appellants  (the 
present  respondents)  from  all  further  observance 
of  justice,  but  made  no  order  as  to  costs. 

It  was  from  this  decree  or  sentence  that  the 
present  appeal  was  brought. 

W.  F.  Phillpotts  and  B,  Shaw,  appeared  for  the 
appellant. 

Dr.  Deane,  Q.C.  and  W.  G.  F,  PhiUimore,  for  the 
respondents. 

The  arguments  urged,  and  the  authorities  relied 
on  will  be  found  in  the  judgment ;  and  in  addition 
to  those  there  mentioned  the  following  were  cited 
in  the  course  of  the  argument, 

Johnson  y.  Ley,  Skin.  589  ; 

Oliver'4  History  of  Exeter  Cathedral ; 

Sieveking  v.  Kingsfordf  36  L.  J.  1,  Eool. ; 

8herfield*8  Case,  \i  Stat.  Tri.  519 ; 

WTiite  V.  Bowron,  L.  Bep.  4  A.  &  E.  207. 

Feb,  25. — Their  Lordships*  judgment  was 
delivered  by 

Lord  Hathbrley. — This  is  an  appeal  from 
a  decree  of  the  Court  of  Arches,  reversing 
an  order  made  by  the  Lord  Bishop  of  Exeter, 
as  visitor  of  the  Cathedral  Church  of  St.  Peter 
in  Exeter,  for  the  removal  of  a  sculptured 
reredos  recently  erected  at  the  east  end  of 
the  choir  of  the  cathedral  by  the  dean  and  chapter, 
on  the  ground  that  the  sculpture,  so  erected, 
contains  or  consists  of  images,  not  permitted  with- 
in churches  by  the  law  of  the  Church  of  England. 
The  judgment  of  the  court  below  makes  it 
necessary,  in  the  first  place,  to  decide  whether  the 
bishop,  as  ordinary,  had  a  visitatorial  power  over 
the  Cathedral  Church  of  Exeter,  with  reference  to 
the  sculpture  of  which  the  appellant  complained, 
and  whether,  in  the  exercise  of  that  power,  it  was 
competent  for  him,  if  he  found  that  sculpture  to 
have  been  unlawfully  erected,  to  make  an  order 
for  its  removal.  The  respondents  have  contended 
throughout  these  proceedings,  that  the  bishop 
had  no  such  power,  and  the  learned  Judge 
of  the  Court  of  Arches  has  so  determined. 
It  is  not,  and  indeed  it  could  not  be,  disputed 
that,  according  to  the  general  ecclesiastical  law, 
"  all  deans  ana  chapters  are  subject  to  the  visit- 
ation of  the  bishop,  jure  ordinario,  and  of  the 
archbishop  of  the  province,  jure  mefrtpolitico.'* 
(2  Burn's  Eccl.  Law.  Phillimore's  Edit.  18 12,  p.  93.) 
It  is  equally  certain  that  as  to  some  matters,  at  all 
events,  the  bishop,  visiting  his  dean  and  chapter 
as  ordinary,  would  have  power  to  make  orders 
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binding  upon  the  dean  and  chapter,  subject  to  an 
appeal  to  the  higher  ecclesiastical  tribunals.  Bj 
the  case  of  Br.  Goodman,  reported  in  Dyerj).  273 
(the  same  law  is  recognised  by  Lord  Holt  in 
Phillips  y.  Bury,  2  T.  B.  353),  it  appears  that, 
before  the  Church  Discipline  Act  (3  &  4  Yict.  c.  86), 
this  power  would  have  enabled  a  bishop,  as  visitor, 
to  pronounce,  in  case  of  necessity,  a  sentence  of 
deprivation  against  an  offending  member  of  the 
chapter.  Since  that  statute  it  has  been  deter- 
mined, in  the  Dean  of  York's  case  (2  Q.  B.  1),  that, 
in  order  to  inflict  any  personal  punishment  for  an 
ecclesiastical  offence  upon  an  individual  member 
of  a  chapter,  the  bishop  must  proceed  against  him 
as  against  any  other  clerk  in  holy  orders,  under 
the  Church  Discipline  Ac^,  and  not  as  visitor. 
But  the  statute  leaves  untouched  all  other  power 
which  the  bishop  might  previously  have  exer- 
cised in  his  visitation  except  this  single  power 
of  proceeding  against  individuals  by  sway  of 
punishment. 

Two  arguments  have  been  urged  before  their 
Lordships  in  this  case  against  the  bishop's  juris- 
diction.   The  first  is  that,  although  the  bishop 
may  have  power  to  visit  the  dean  and  chapter  as 
ordinary,  and  also  power,  in  some  cases,  to  make 
orders  binding  on  the  dean  and  chapter  (subject  to 
appeal),  yet  he  cannot  do  so  with  reference  to  any 
part  of  the  structure  or  fabric  of  the  cathedral 
church.     For  such  a  limitation  of  the  bishop's 
visitatorial  power  no  authoritv  has  been  cited:  and, 
considering  the  nature  and  importance  of  the 
duties  which  the  dean  and  chapter  have  to  per- 
form with  respect  to  the  fabiic  of  their  church,  the 
burden  of  proof  rests,  in  their  Lordships'  opinion, 
on  those  who,  admitting  the  general  visitatorial 
power,  contend  that  it  is  thus  limited.    It  appears, 
not  only  from  the  precedents  in  the  history  of  the 
Cathedral  Church  of  Exeter,  to  which  their  Lord- 
ships will  have  occasion  to  refer,  but  from  the  form 
of  the  articles  of  inquiry  at  the  visitation  of  the 
Cathedral  Church  of  York  by  Archbishop  Har 
court,  jure  ordinario,  in  1841  (which  the  learned 
editor  of  Bum's  Ecclesiastical  Law,  edition  1842, 
vol.  2,  p.  93,  c,  states  to  have  been  "  framed  in 
carefth  compliance  with  former  precedents  "),  that 
the  practice,  in  visitations  of  this  kind,  has  been 
for  the  ordinary  to  include  among  the  matters 
cognizable  by  him  in  this  form  of  proceeding,  the 
repairs,  and  generally  the  state  and  condition  of 
the  fabric,  of  the  cathedral  church.    The  reason  of 
the  thing,  and  all  the  authority  which  has  been 
produced  is  opposed  to  this  first  argument,  which 
their  Lordships,  therefore,  reject  as  untenable. 
The  other  argument  (and  it  is  that  which  seems 
to  have  chiefly  prevailed  with  the  learned  Dean  of 
the  Arches)  is,  that  the  Dean  of  Exeter  has  a 
peculiar  jurisdiction,  exclusive  of  the  bishop,  within 
the  **  close  "  of  the  cathedral  church,  which  (it  is 
contended)  includes  the  area  and  fabric  of  the 
cathedral  itself;    Eeliance,  for  this  purpose,  was 
placed  upon  an  instrument  of  "composition,"  dated 
in  1616,  and  purporting  to  be  made  between  the 
then  Bishop  of  Exeter,  the  Dean  and  Chapter,  the 
Dean,  the  several  Archdeacons  of  the  Diocese,  and 
the  Custos  and  College  of  Vicars  Choral  of  the 
Cathedral  Church.    Their  Lordships  were  referred 
to  what  purports  to  be  a  copy  of  this  document, 
printed  in  a  note  at  pp.  232—236,  of  the  3rd  vol., 
of  Dr  Phillimore's  Reports.     It  is  hardly  necessary 
to  say  tliat  such  a  printed  statement  in  a  book  of 
reports  could  not  be  treated  by  their  Lordships  as 


in  itself  evidence,  either  of  the  existence  or  the  due 
execution  of  such  a  document.    The  &ct  of  its 
execution  seems  to  have  been  challenged  in  the 
reported  case.    Their  Lordships,  however,  under- 
stood the  argument  in  the  court  below,  and  upon 
appeal,  as  having  proceeded  upon  the  footing  of  the 
execution  and  autnority  of  such  a  document,  and 
they  therefore  proceed  to  consider  it8  value  and 
effect.    It  was  not  alleged  that  the  successors  of 
the  then  Bishop  of  Exeter  could,  by  the  mere 
force  of  an  agreement  or    composition    of  this 
nature,  made  in  1616,  be  ousted  from  any  ordinary 
jurisdiction  which  they  would  otherwise  have  pos- 
sessed ;  but  the  contention  was,  that  this  document 
is  evidence  of  the  previous  legal  existence  of  a  pecu- 
liar jurisdiction  of  the  dean  within  the  "  close"  of 
Exeter,  exclusive  of  the  ordinary  jurisdiction  of  the 
bishop.     Some  of  the  remarks  made  by  Sir  John 
Nicholl,  in  his  judgment  in  Parham  v.  Temflar 
(3.Phill.  252),  seem  for  this  purpose  to  be  important. 
This  document,  he  says,  "  states  that  the  agreement 
or  composition  is  made  upon  a  view  of  ancient 
usage,  and  upon  searching  and  consulting  proper 
authorities.    But  it  does  not  state  how  far  any 
such  search  was  made,  nor  recite  any  particulars 
to  prove  this  ancient  usage.    In  short,  whether  it 
may  not  be  altogether  irregular  and  an  usurpation, 
the  instrument  itself  does  not  afford  any  means  of 
ascertaining.    The  search  was  probably  made,  not 
by  the  archdeacons  or  the  bishop,  or  any  of  the 
principals,  but  by  their  agents  or  officers — possibly 
some  practitioners  in  these  courts  not  very  well 
read  either  in  the  canon  or  the  civil  law  of  the 
countiT."    Upon  these  grounds,  and  on  the  further 
ground  of  the  metropolitan  not  being  a  party  to  the 
instrument,  the  learned  judge,  in  that  case,  refused 
to  accept  it  as  evidence  that  an  appeal  from  those 
peculiars  of  the  dean  and  chapter  (such  as  Ash- 
burton),  which  were   exclusive  of  the  bishop's 
ordinary  jurisdiction,  would  lie  to  the  bishop  in 
the  first  instance,  and  not  to  the  metropolitan. 
Yet  it  seems  to  have  been  an  inseparable  part  of 
the  composition,  considered  as  (what  it  purports 
to  be)  a  general  scheme  for  defining  the  manner 
and  form  in  which  the  execution  of  the  ecclesias- 
tical jurisdiction  of  the  several  parties  to  it  should 
for  the  future  "  be  bounded,  limited,  and  for  ever 
thereafter  used  and  exercised  by  the  said  parties 
and  their  successors ;  "  and  for  the  "  clearing  "  of 
those  **  questions  "  which  it  recites  to  have  been 
"  then,  and  theretofore,  moved  between  the  same 
parties,  touching  the  execution  of  ecclesiastical 
jurisdiction  within  the  Diocese  of  Exeter;  "  "and 
for  the  settling  and   establishing  a  peace   and 
certaintf  therein  for  ever  thereafter  between  the 
said  parties  and  their  successors."    The  court  does 
not  appear  to  have  proceeded  in  the  case  of  Pot' 
ham  V.  Templar,  upon  the  sole  evidence  of  this 
document^  so  far  as  it  recognized  Ashburton  as 
being  a  peculiar  of  the  dean  and  chapter,  in  which 
their  jurisdiction  was  exclusive  of  the  ordinary 
jurisdiction  of  the  bishop ;  and,  in  that  case,  no 
question  whatever  arose  as  to    any  jurisdiction 
either   of  the  dean  or  of  the  bishop  within  the 
cathedral  close   or    the    cathedral    itself.     Sun- 
posing,    however,   that   this   composition    could 
properly  be  accepted  as  evidence  of  some  exclusive 
peculiar  jurisdiction    of   the    dean     within   the 
cathedral    close,    its  terms  must  be    accurately 
weighed  to  ascertain  the  true  nature  and  character 
of  that  jurisdiction.    The  material  parts  of  the 
composition  are  these : 


MAGISTRATES'  CASES. 


359 


Priv.  Co.] 


PfilLLPOTTS  V,  BOTD  AND  OTHERS. 


[Priv.  Co. 


1.  That  ''Matthew  Satcliff,  Dean  of  the  Cathedral 
Church,  and  his  successors,  and  his  and  their  officer 
and  officers,  shall  for  ever  hereafter,  solely  and 
without  any  concurrence,  prove  in  common  form 
ali  testaments  "  (except  those  of  knights,  beneficed 
men,  and  such  as  were  de  rohd  Episcopi)  "  within 
the  parish  of  Braunton,  in  the  county  of  Devon, 
and  the  dose  of  the  Cathedral  Church  of  St.  Peter, 
in  Exeter;  and  also,  solely  and  without  any  con- 
currence, bear,  and  determine,  within  the  said 
parish  of  Braunton  and  close  aforesaid,  all  causes, 
as  well  ad  inatantiampa/rtis,  as  ex  oficio" 

2.  That  "  within  the  residue  of  the  diocese,  the 
bishop  or  his  chancellor,  solely  and  without  con- 
currence, shall  have  power  to  dispense  in  all  causes, 
to  grant  all  manner  of  licences,  sequestrations,  and 
relaxations,  and  (generally)  to  do  whatsoever  is 
not  formally  declared  to  belong  to  the  said  arch- 
deacons, dean  and  chapter,  dean,  and  custos 
and  college,  or  to  some  of  them,  as  aforesaid." 

3.  "  Lastly,  that  the  said  bishop,  his  chancellor, 
or  officers  for  the  time  being,  shall  and  may,  for 
ever  hereafter,  once  in  every  three  years  complete, 
visit  all  the  said  diocese,  except  the  peculiars  of 
the  said  dean  and  chapter,  dean,  and  custos  and 
college  of  vicars,  and  their  successors." 

Tin  less,  therefore,  the  visitatorial  authority  of  the 
bishop,  as  ordinary,  over  the  dean  and  chapter 
themselves,  was,  according  to  the  true  construction 
of  this  instrument,  to  be  exercised  by  the  dean,  as 
part  of  his  peculiar  jurisdiction  within  the  close  of 
the  cathedral  church,  it  is  not  taken  away  from, 
but  is  (by  the  very  terms  of  this  instrument)  re- 
served to  the  bishop.     "Peculiars,"  as    Avliffe 
states  (in  a  passage  cited  by  Sir  John  Kicholl,  at 
p.  245  of  the  judgment  in  Parham  v.   Templar, 
"  are  called  exempt  jurisdiction ;  not  because  they 
are  under  no  ordinary,  but  because  they  are  not 
under  the  ordinary  of  the  diocese,  but  have  one  of 
their  own  "    The  ordinary  of  the  Cathedral  Close 
of  Exeter,  so  far  as  it  is  described  as  a  peculiar  by 
this  composition,  was  the  dean.    But  the  only 
matters  in  respect  of  which  the  dean  was,  according 
to  the  terms  of  the  composition,  to  exercise  ordin- 
ary jarisdiction  within  the  close,  were  the  grant  of 
probates,   not  of  all  persons,  but  of  persons  not 
&lling  within  certain  specified  classes,  and  ''  the 
hearing  and  determination  of  causes,"  whether  ad 
inaianiiam  partis  or  ex  officio.    The  composition 
does  not  provide  that  the  dean  shall  visit  himself; 
still  less  does  it  provide  that  the  cathedral  church 
shall  be  exempt  from  all  ordinary  visitation,  and 
subject  only  to  the  metropolitan  jurisdiction  of  the 
archbishop.    It  is  further  manifest,  that  if  by  the 
terms  of  this  composition,  the  bishop,  as  ordinary, 
had  been  excluded  from  visiting  the  dean  and 
chapter  or  the  cathedral,  it  would  have  been  a  total, 
and  not  merely  a  partial,  exclusion.  Any  visitation 
of  the  cathedral  by  the  bishop,  as  ordinary,  for  any 
purpose  whatever,  would  (in  that  view)  have  been 
quite  as  much  uUra  vires,  as  a  visitation  for  the 
purpose  of  setting  right  whatever  might  be  found 
wrong  as  to  the  f&hno  of  the  church. 

Passing  from  the  letter  of  the  composition  itself 
to  the  evidence  which  is  before  us  of  the  usage  and 
practice,  as  to  visitation,  of  the  Cathedral  (5hurch 
of  Exeter  since  the  date  of  that  instrument,  their 
Lordships  find  that  this  evidence  is  altogether 
adverse  to  the  contention  of  the  respondents. 
There  is  no  instance  given  of  the  exercise  of  any 
jurisdiction  by  the  dean,  except  one  case  of  brawl- 
ing within  the  cathedral,  which  arose  in  the  year 


"cause"  either 


1827,  and  which  was  manifestly  a 

ad  instantiam  partis  or  ex  officio.     Such  a  cause 

would  no  doubt  have  been  cognizable  by  the  dean 
under  the  express  terms  of  the  composition  if  the 
cathedral  ought  to  be  deemed  part  of  the  close, 
and  it  would  have  been  equally  cognizable,  under 
the  same  instrument,  by  any  archdeacon  of  the 
diocese,  if  the  brawling  had  happened  within  one 
of  that  archdeacon's  peculiars.  But  there  is  no 
trace  ofits  ever  having  been  supposed  or  contended, 
before  the  arguments  in  the  present  case,  that  the 
Bishop  of  Exeter  had  not,  over  the  dean  and 
chapter,  and  within  the  cathedral  of  the  diocese,  as 
large  and  full  visitatorial  jurisdiction,  as  ordinary, 
«s  any  other  diocesan  bishop  has  in  his  cathedral 
church.  That  jurisdiction  has  been,  in  practice, 
exercised  on  more  than  one  occasion,  without  ob- 
jection on  protest,  and  its  existence  was  expressly 
admitted,  in  the  course  of  a  recent  public  inquiry, 
by  the  dean  and  chapter. 

In  1660  Bishop  Seth  Ward  held  a  primary 
visitation  of  this  cathedral;  and  in  the  articles  then 
exhibited  by  him,  inquiries  were  made  (among 
other  things)  into  the  condition  of  the  fabric 
generally,  and  of  the  roof,  windows,  seats,  towers, 
and  bells.  No  question  appears  to  have  been 
raised  as  to  his  authoritv  so  to  inquire. 

In  1678  Bishop  Lamplugh  held  another  primary 
visitation  of  the  cathedral.   Articles  were  exhibited 
on  that  occasion  substantially  similar  to  those  of 
Bishop  Ward  (though  not  in  exactly  the  same 
form) ;  and,  in  addition  to  these,  the  second  article 
inquired  "  whether  any  passages  or  doors  had  been 
made  in  the  time  of  the  late  rebellion,  leading  into 
the  cathedral  by  breaking  down  the  wall  thereof, 
and  continued  to  be  so  P       The  dean  and  chapter 
put  in  their  answers  to  these  articles.    As  to  the 
second  article  they  said  "  that  there  was  only  one 
door,  towards  the  north-east,  that  was  made  in  the 
late  times,  which  had  not  been  walled  up   (as 
another  door  then  made  had  been),  because  it  was 
a  great  convenience  to  several  dignitaries  of  the 
church  and  other  persons  of  (juality,  and  was 
neither  indecent  itself  nor  prejudicial  to  anybody." 
It  appears,  however,  that  by  some  objector,  con- 
nected (as  is  to  be  presumed)  with  the  cathedral, 
a  presentment  was  made  against  the  door,  which 
the  dean  and  chapter  thus  desired  to  keep  open,  as 
having  been  improperly  and  illegally  made  through 
a  private   chapel  at  the  north-east  end  of  the 
church,  *'  to  the  dishonour  of  the  church,"  and  to 
the  prejudice  of  a  particular  family  which  had  right 
of  burial  there.    The  bishop,  as  visitor,  adopted 
this  latter  view ;  and  he  thereupon  ordered  "  that 
the  said  door  be  forthwith  shut  up,  and  hereafter 
not  opened;    and  that,  before    Candlemas  next 
ensuing,  the  aforesaid  door  be  taken  away,  and  the 
wall  made  up,  and  the  passage  restored  to  the  right 
owner ;  and  that  the  great  gate  next  the  street  be 
by  that  time  taken  down  and  walled  up."    At  a 
further  visitation  on  the  21st  April  1680,  it  was 
finally  certified  to  the  visitor  by  the  dean  that  this 
order  had  been  fully  obeyed,  and  that  the  door  in 
question  had  been  walled  up,  as  directed. 

In  1852,  the  Dean  and  Chapter  of  Exeter,  in 
answer  to  questions  addressed  to  them  by  the 
Boyal  Commissioners  for  inquiring  into  the  (Cathe- 
dral Churches  and  Capitular  Bodies  in  England, 
stated  that  the  Bishop  of  Exeter  was  tfaeir  visitor; 
and  that  the  powers  of  the  visitor  were  "  those 
vested  in  him  oy  the  general  law,  not  modified  by 
any  special  custom."    For  the  dean,  they  did  not 
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then  claim  any  peculiar  jurisdiction,  further  than  I 
by  stating  that  he  had  '*  archidiaconal  authority 
within  the  close ; "  which,  however,  was  no  longer 
exercised  by  him.  In  Bishop  Yoysey's  Statute  of 
1544  (to  which  they  then  referred,  as  the  document 
in  which  the  duties  of  the  several  dignitaries  and 
officers  would  be  found  most  fully  stated),  the  same 
statement  is  found,  that  the  dean  had  '' jurisdic- 
tionem  archidiationalem  in  omnibus  enumeratis 
infra  clausum  Exoniensis  Ecclesiaa, "  no  other 
jurisdiction  of  the  dean  being  there  mentioned. 
Their  Lordships  are,  under  these  circumstances, 
unable  to  agree  with  the  opinion  expressed  by  the 
learned  Dean  of  Arches  against  the  jurisdiction 
of  the  bishop  in  the  present  case.  The  right 
of  the  bishop  to  visit,  as  ordinary,  in  respect 
of  the  fabric  being  established,  the  question 
arises  whether  the  order  made  by  him  for  the 
removal  of  the  reredos  can  be  sustained.  It  was 
first  suggested  in  argument  that  the  respondents 
were  in  the  same  position  as  if  they  were  applying 
for  a  faculty  to  authorise  its  erection,  inabmuch 
as  the  erection  without  a  faculty  was  illegal. 
Their  Lordships  cannot  accede  to  this  argument 
of  the  appellant's  counsel.  It  was  pressed  upon 
them  in  order  to  lay  the  foundation  for  an  exercise 
of  discretion  on  the  part  of  the  bishop  even  in  a 
case  where  there  might  be  no  breach  of  the  law. 
No  authority  has  been  cited,  and  no  instance  has 
been  produced,  in  which  a  grant  of  any  such  faculty 
has  been  applied  for,  either  in  the  case  of  Exeter 
Cathedral  or  of  any  other  cathedral,  although  it  is 
notorious  that  important  alterations  in  the  fabric 
of  most  cathedrals  have  continually  been  effected. 
The  argument,  which  was  urged  at  the  bar,  that 
although  a  faculty  may  not  strictly  be  necessary, 
the  express  or  implied  consent  of  the  bishop  ought 
to  be  obtained  for  every  alteration  in  the  fabric  of 
a  cathedral,  was  equally  unsupported  by  authority ; 
and  their  Lordships  cannot,  under  these  circum- 
stances, conclude  either  that  the  bishop,  as  visitor, 
has  a  discretion  to  order  any  alteration  in  the 
fabric  of  the  cathedral  church,  except  on  some 
definite  legal  ground :  or  that  such  a  discretion,  if 
not  possessed  by  the  bishop,  could  be  exercised  by 
the  Court  of  Arches,  or  by  Her  Majesty  in  council, 
when  adjudicating  on  an  appeal  from  the  bishop's 
judgment  as  visitor. 

The  case  before  us  on  the  present  appeal  must 
therefore  be  determined  with  reference  to  the 
question  whether  the  structure  itself  is  contrary 
to  the  ecclesiastical  law.  For  determining  this 
question  their  Lordships  have  proceeded  to 
examine  the  authorities  and  documents  cited 
before  them  in  proof  of  the  alleged  illegality  of 
the  respondent's  proceedings.  At  the  com- 
mencement of  the  Reformation  attention  was 
directed  to  the  numerous  representations  in 
churches,  either  by  sculpture  or  painting,  or 
both,  of  those  who  were  venerated  either  as  divine 
persons  or  as  saints  of  the  church,  and  to  the  out- 
ward acts  of  worship  or  honour  paid  to  these 
representations  or  images.  In  the  first  year  of 
Edward  VI.  (1647)  injunctions  were  issued  to  the 
clergy  and  laity  by  the  king,  with  the  advice  of 
the  protector  and|the  council,  purportingtobein  con- 
tinuation of  like  injunctions  issued  by  flenry  VIII. 
which,  amongst  other  things  denounced,  as  tending 
to  idolatry  and  superstition,  **  the  offering  of 
money,  candles,  or  tapers  to  relics  or  images,  or 
kissing  or  licking  of  the  same."  And  the  clergy 
were  directed  to  take  down  and  destroy  "  such 


images  as  they  know  to  have  been  so  abused  with 
pilgrimages  or  offerings  of  anything  made  there- 
unto, or  shall  be  hereafter  censed  unto,"  and  to 
suffer  thenceforth  "  no  torches  or  candles,  tapers 
nor  images  of  wax  to  be  set  before  any  image  or 
picture,  but  only  two  lights  upon  the  high 
altar  .  .  .  admonishing  their  parishioners  th%t 
images  serve  for  no  other  purpose  but  to  be  a 
remembrance  whereby  men  may  be  admonished  of 
the  holy  lives  and  conversations  of  those  that  the 
said  images  do  represent ;  which  images,  if  the? 
do  abuse  for  any  other  intent,  they  commit  idol- 
atry in  the  same. 

By  the  28th  of  these  injunctions  the  clergy  are 
ordered  "to  takeaway,  utterly  extinct,  and  destroy 
all  shrines,  tables,  candlesticks,  trindles,  or  rolls  of 
wax,  pictures,  paintings,  and  all  other  monuments 
of  feigned  miracles,  pilgrimages,  idolatry,  and 
superstition,  so  that  there  remain  no  memory  of 
the  same  in  walls,  glass  windows,  or  elsewhere 
within  their  churches  or  houses."  The  execution 
of  these  injunctions  was  intrusted  to  the  ordinary, 
and  articles  were  framed  to  be  inquired  of  in  the 
King's  visitation,  one  of  which  inq|uired,  "  Whether 
there  do  remain  not  taken  down  m  your  churches, 
chapels,  or  elsewhere,  any  misused  images  with 
pilgrimages,  and  whether  do  remain,  not  defaced 
and  destroyed,  any  shrines,  coverings  of  shrines, 
or  any  other  monument  of  idolatry,  superstition, 
and  hypocrisy."  A  question  has  been  raised  as  to  the 
authority  under  which  theseinjunctions  were  issued ; 
whether,  under  the  statute  31  Hen.  8,  c.  8,  giving 
to  the  king's  proclamations  the  force  of  law,  or 
by  virtue  of  the  Act  of  Supremacy.  The  learned 
judge  in  the  court  below  seems  to  treat  the  injunc- 
tion as  a  proclamation  under  the  statute,  which 
statute  was  soon  afterwards  repealed ;  but  whether 
it  was  so  or  not  appears  to  their  Lordships  to  be 
an  inquiry  not  material  to  the  present  issue,  for 
the  reasons  to  be  afterwards  mentioned. 

The  next  document  relied  upon  by  the  appellant 
is  a  Latin  letter  headed  "  l^landatum  ad  amoven- 
das  et  delendas  imagines  "  of  Archbishop  Cranmer 
to  the  Bishop  of  London,  dated  the  24th  Feb. 
1547-8,  which  recites  (in  English)  letters  missive 
(purporting  to  have  been  received  by  the  arch- 
bishop), signed  by  certain  Lords  of  the  council. 

The  archbishop  then  directs  the  bishop  to  proceed 
accordingly,  and  articles  appear  to  have  been 
framed  to  be  inquired  of  in  the  visitation  of  the 
diocese  of  London ;  one  of  which  is  framed  in  the 
very  words  of  the  28th  of  the  King's  Injunctions, 
so  mr  OS  regards  images.  Whatever  may  have 
been  the  legal  effect  of  this  mandate,  it  may  be 
assumed  that  it  was  sent  under  the  circum- 
stances stated,  and  in  consequence  of  the  letter 
set  forth  as  having  been  sent  to  the  arch- 
bishop from  the  Lords  of  the  council.  It 
appears  plain  to  their  Lordships  that  the 
injunctions  were  directed  (3rd  and  28th)  to  the 
removal  or  destruction  of  such  images  only  "as 
had  at  any  time  been  abused"  by  superstitiona 
observances ;  but  the  letter  refers  to  the  difficulty 
of  distinguishing  them  from  others,  and  to  the 
pretext  made  for  retaining  Pome  that  had  been 
"  manifestly  abused  "  by  reason  of  their  alleged 
exemption  from  abuse.  Accordingly,  it  is  directed 
that,  in  order  to  make  sure  of  attaining  the 
original  purpose,  all  the  remaining  images  aonld 
be  then  removed. 

This  order,  or  letter,  then,  of  the  King's  ooondl. 
explained  as  it  is  in  its  objects  and  intentions  on 
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the  hoe  of  the  document  itself,  appears  to  their 
Lordships  to  amount  to  no  more  than  an  admini- 
strative act  or  step  taken  at  the  time,  for  the  time, 
and  dictated  by  the  necessities  peculiar  to  the  time. 
It  did  not  contain,  nor  profess  to  contain,  the 
enunciation  of  any  general  law  of  a  permanent 
character  with  respect  to  images.  It,  no  doubt, 
proceeded  on  the  implied  assertion  that  the  worship 
or  abuse  of  images  was  contrary  to  the  true 
doctrine  of  the  church,  then  at  the  commencement 
of  its  reformation.  But  it  did  not  involve  all 
images  in  a  general  condemnation,  even  by  impli- 
cation, for  it  distinguished  between  those  which 
bad  been  abused  and  those  which  had  not,  so  far 
as  condemnation  went,  and  ordered  the  removal  of 
all,  whether  abused  or  not,  for  the  sake  of  peace, 
and  for  the  purpose  of  insuring  obedience  to  the 
former  orders.  Far  from  denouncing  dead  images 
as  things  unlawful,  this  document  speaks  of  them 
"as  things  not  necessary."  The  Act  of  the  3  &4  Edw. 
6,  intituled  "  an  Act  for  the  abolishing  and  putting 
awa^  divers  books,  and  images,"  enacts,  by  the  1st 
section,  that  all  books  (enumerating  many)  hereto- 
fore Qsed  for  service  of  the  church,  written  or 
printed  in  the  English  or  Latin  tongues,  other 
than  such  as  are  or  shall  be  set  forth  by  the  King's 
Mi^eBty,  shall  be  by  authority  of  this  present  Act 
clearly  and  utterly  abolished,  extinguished,  and 
forbidden  for  ever  to  be  used  or  kept  m  this  realm 
or  elsewhere  within  any  of  the  King's  dominions. 
The  2iid  section  enacts  that,  if  any  person  that 
then  had,  or  thereafter  should  have,  m  his  custody 
any  such  books  or  images  of  stone,  timber,  alabaster, 
or  earth,  craven,  carved,  or  painted  which  hereto- 
fore have  oeen  taken  out  of  any  church  or  cbapel, 
or  yet  stand  in  an  church  or  chapel,  and  do 
not  before  the  last  day  of  June  next  ensuing 
deface  and  destroy,  or  cause  to  be  defaced  and 
destroyed,  the  same  images  and  every  of  them, 
"  and  do  not  deliver  up  the  books  there  mentioned 
in  the  manner  and  for  the  purpose  of  their  destruc- 
tion therein  mentioned,  he  shall,  for  every  book 
willingly  retained  in  his  hands,  incur  such  penalties 
as  in  Mie  Act  mentioned."  The  careless  wording 
of  the  Act,  which  omits  all  penalty  with  reference 
to  images,  induces  a  suspicion  that  the  introduction 
of  images  into  the  Act  was  an  afterthought ;  but, 
be  this  as  it  may,  this  Act  would  imply  the  necessity 
of  all  persons  aefacine  or  destroying  or  delivering 
up  all  images  which  nad  already  been,  or  might 
a^rwards  be,  removed  out  of  churches,  and  pro- 
bably, also,  the  obligation  of  removing  those  tnen 
remaining  in  churches,  whether  abused  or  not, 
except  in  cases  falling  within  the  exception  of  the 
6th  section  of  the  Act,  which  provides  that  the  Act 
shall  not  extend  ''  to  any  image  or  picture  or  any 
tomb  in  any  church  or  chapel  or  churchyard  only 
for  a  monument  of  any  kins,  prince,  or  nobleman, 
or  other  dead  person,  which  nath  not  been  com- 
monly reputed  and  taken  for  a  saint,  but  that  such 
pictures  and  images  may  continue  in  the  Uke 
manner  and  form  as  if  the  Act  had  never  been  had  or 
made."  The  exception  itself  shows  the  generality  in 
all  other  respects  of  the  enactment  as  embracing  all 
images;  though  it  is  remarkable  that  the  excepted 
cases  are  referred  to  as  occurring  in  any  church  or 
churchyard,  whilst  the  rest  of  the  statute  appears 
to  be  confined  to  images  contained  in  or 
removed  from  the  inside  of  churches  or  chapels. 
This  statute  was  repealed  by  1  Marv,  c.  2,  s.  2,  but 
that  statute  was  in  its  turn  repealed  by  1  Jac.  1  c.  25, 
■.  48,  and  the  statute  of  Edward  was  thereby 
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revived.  The  Act  of  James  1  is  itself  repealed 
by  the  26  &  27  Vict.  c.  125.  But  an  express  section 
of  that  Act  provides  that,  where  any  Act  thereby 
repealed  had  the  operation  of  reviving  any  former 
Act,  such  reviver  shall  not  be  affected.  The  Act 
of  Edward  6,  therefore,  remains  unrepealed. 

It  is  in  this  state  of  circumstances  that  their 
Lordships  deem  it  unnecessary  to  consider  by  what 
authority  the  royal  injunctions  and  the  arch- 
bishop's mandate  may  have  been  originally  issued. 
Their  Lordships  concur  in  the  opinion  expressed 
by  this  tribunal  in  Westerton  y.  Liddel  (Moore's 
Spec.  Bep.,  London,  1857),  and  cited  by  the  learned 
judffe  of  the  court  below,  viz.,  that  the  Act  "  related 
to  the  destruction  of  images  already  ordered  to  be 
removed,  but  which  either  had  not  been  removed, 
or,  having  been  so,  were  still  retained  for  private 
devotion  und  worship."  It  may  be  regarded  as  a 
recognition  by  the  Legislature  of  the  validity  of 
these  orders  (though  not  expressly  referred  to),  and 
of  the  obligation  of  obedience  to  them,  but  it  does 
not  go  further ;  and,  as  with  the  mandate  above 
referred  to,  so  with  this  statute,  it  appears  to  their 
Lordships  that  ths  efficacy  of  the  Act  of  Edward 
was  spent  upon  the  definite  purpose  to  which  it 
was  directed,  and  that  the  Legislature  did  not 
thereby  make,  or  intend  to  make,  provision  in 
respect  of  the  subsequent  use  or  abuse  of  any  other 
images.  Up  to  this  time  then,  viz.,  up  to  and 
includinfir  the  statute  of  Edward  YI,  the  case  as  to 
"  images  "  stands  thus  •* — ^The  King's  injunctions 
in  the  first  year  of  his  reign  condemned  several 
superstitious  pratices  with  reference  to  ima^ges, 
such  as  pilgrimages  to  particular  images,  offerings 
made  to  them  of  any  kind,  kissing  or  licking,  or 
censing  the  same,  and  directed  all  shrines,  pictures, 
paintings,  and  other  monuments  of  feigned 
miracles,  pilgrimages,  idolatry,  and  superstitions, 
to  be  destroyed  by  the  incumbent,  so  that  there 
remain  '*  no  memory  of  the  same  in  walls,  glass 
windows,  or  elsewhere  within  the  churches  or 
houses  of  their  parishioners."  The  Metropolitan 
then  communicated  to  the  Bishop  of  London  a 
letter  received  by  him  from  the  privy  council,  with 
reference  apparently  to  what  had  been  done  under 
the  injunctions,  and  the  difficulty  of  distinguishing 
images  which  had  been  abused  from  those  which 
had  not,  which  letter  directs  a  total  removal  and 
destruction  of  all  images.  This  is  followed  by  the 
statute,  and  so  matters  appear  to  have  rested  till 
the  reign  of  Mary,  when  the  Act  of  Edward  was 
repealed,  and  the  images,  or  some  of  them,  were 
probably  restored. 

It  is  remarkable  that  nothing  was  done  by  Eliza- 
beth with  refereoce  to  the  revival  of  the  Act  of 
Edward,  but  in  the  first  year  of  her  reign  (1559) 
injunctions  were  issued  by  her,  the  23rd  of  which 
directed  that  the  clergy  siiould  tab:e  away,  utterly 
extinct,  and  destroy  all  shrines,  .  .  .  pictures, 
paintings,  and  aH  other  monuments  of  feigned 
miracles,  pilgrimages,  idolatry,  and  superstition, 
so  that  there  remain  no  memory  of  the  same  in 
glass  windows,  or  elsewhere  within  their  churches 
and  houses  ;  and  articles,  on  the  visitotion  of  the 
Queen,  were  issued,  founded  on  these  injunctions, 
the  45th  of  which  inquired  whether  the  clergy 
knew  any  that  kept  in  their  houses  any  undefaced 
images,  tables,  pictures,  paintings,  or  other  monu- 
ments of  feigned  and  false  .miracles,  .  .  .  and  do 
adore  them,  and  specially  such  as  have  been  set  up 
in  churches,  chapels,  and  oratories. 

In  the  next  year  the  Queen  put  forth  the  following 
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proclamation :  "  Elizabeth. — The  Queen's  Majest  * 
understanding  that  by  means  of  sundry  people 
partly  ignorant,  partly  malicious  or  covetous,  there 
hath  been  of  late  years  spoiled  and  broken  certain 
ancient  monuments,  some  of  metal,  some  of  stone, 
which  were  erected  up  as  well  in  churches  as  in 
other  public  places  within  this  realm,  only  to  show 
a  memory  to  posterity  of  the  persons  there  buried, 
or  that  had  been  benefactors  to  the  buildinffs  or 
dotations  of  the  same  churches  or  public  places, 
and  not  to  nourish  any  kind  of  superstition,  by 
which  means  not  only  the  churches  and  places 
remain  at  this  present  day  spoiled,  broken,  and 
ruinated,  to  the  offence  of  all  noble  and  gentle 
hearts,  and  the  extinguishing  of  the  honourable 
and  good  memory  of  sundry  virtuous  and  noble 
persons  deceased,  but  also  the  true  understandinff 
of  divers  persons  in  this  realm  (who  have  descended 
of  the  blood  of  the  same  persons  deceased)  is  there- 
by so  darkened,  as  the  true  course  of  their  inheri- 
tance may  be  hereafter  interrupted,  contrary  to 
justice ;  besides  many  other  offences  that  hereof 
do  ensue  to  the  slander  of  such  as  either  gave  or 
had  charge  in  times  past,  only  to  deface  monuments 
of  idolatry  and  false  feigned  images  in  churches 
and  abbeys ;  and  therefore,  although  it  be  very  hard 
to  recover  things  broken  and  spoiled,  yet  both  to 
provide  that  no  such  barbarous  disorder  be  here- 
after used,  and  to  repair  as  much  of  the  said 
monuments  as  conveniently  may  be  Her  Majesty 
chargeth  and  commandeth  all  manner  of  persons 
hereafter  to  forbear  the  breaking  or  defacing  of 
any  parcel  of  any  monument,  or  tomb,  or  grave, 
or  other  inscription  and  memory  of  any  person 
deceased,  being  in  any  manner  of  place;  or  to 
break  any  image  of  kings,  princes,  or  noble  estates 
of  this  realm,  or  of  any  other  that  have  been  in 
times  past  erected  and  set  up  for  the  only  memory 
of  them  to  their  posterity,  in  common  churches, 
and  not  for  any  religious  honour,  or  to  break  down 
and  deface  any  image  in  glass  windows  in  any 
church  without  consent  of  the  ordinary,  upon  pain 
that  whosoever  shall  herein  be  found  to  offend,  to 
be  committed  to  the  next  gaol " 

The  words  "false,"  and  " feigned  images,"  which 
frequently  occur  in  these  documents,  may  either 
refer  to  images  to  which  particular  efficacy  was 
falsely  attributed,  or  (a  meaning  borne  out  by  some 
passages  in  the  Homilies)  to  images  falsely  alleged 
to  be  true  likenesses  of  either  the  Saviour  or  any 
saints,  of  whom  no  true  likeness  existed.  But 
whatever  meaning  be  assigned  to  these  words,  the 
language  of  both  the  injunctions  and  the  proclama- 
tion, is  plainly  addressed,  not  to  all  "  pictures, 
paintings,  or  monuments,  &c."  but  t .  a  limited 
class  of  them,  and  this  a  class  tainted  with  false- 
hood or  superstition.  As  the  reformation  proceeded, 
and  the  articles  of  religion  came  to  receive  statu- 
tory authority,  the  doctrine  of  the  church  on  this 
subject  was  plainly  set  forth. 

The  22nd  Article  of  Religion  declares  that  "  the 
Itomish  doctrine  concerning  purgatory,  pardons, 
worshipping,  adoration,  as  well  of  images  as  of 
reliques,  and  also  invocation  of  saints,  is  a  fond 
thing  vainly  invented,  and  grounded  upon  no 
warranty  of  scripture,  but  rather  repugnant  to  the 
Word  of  God."  In  other  words,  it  condemns  only 
the  abuse  of  images.  But  great  stress  has 
been  laid  in  the  argument  of  this  case  upon 
the  Homilies  against  the  perils  of  idolatry, 
which  are  recognised  in  the  35th  Article  of 
Religion  (amongst  other  homilies)  as  containing 


"  a  godly  and  wholesome  doctrine,  and  necessary 
for  the  times,  and  therefore  are  judged  to  be  read 
in  churches  by  the  ministers  diligently  and  dis- 
tinctly, that  they  may  be  understood  of  the  people." 

The  46th  and  49th  canons  give  special  directions 
as  to  the  reading  of  the  Homilies,  and  the  80th 
canon  orders  the  book  of  Homilies  to  be  provided 
in  each  parish.  This  recommendation,  however, 
of  the  Homilies  cannot  be  pressed  further  than  ss 
containing  an  approbation  of  "  doctrines  "  therein 
contained,  and  even  that  of  a  qualified  character, 
as  being  specially  necessary  for  the  times  when  the 
articles  were  framed  and  published.  Now  the 
Homily  against  the  peril  of  idolatry  (contained  in 
several  parts)  sets  forth  in  very  glowing  colonrs 
the  vanity  and  felly  of  paying  adoration  or  worship 
to  images  or  paintings,  but  it  recognises  the 
original  intention  of  such  images  or  paintings  to 
have  been  the  better  instructing  of  the  ignorant, 
as  set  forth  in  the  letter  of  Gregory  to  Serenus 
(cited  by  the  learned  judge  in  the  court  below). 
The  Homily  observes,  "  you  may  withal  note  that 
seeing  there  is  no  ground  for  worshipping  of 
images  in  Gregory's  writing,  but  a  plain  K>ondemn- 
ation  thereof,  that  such  as  do  worship  images  do 
unjustly  allege  Gregory  for  them."  The  Homily, 
however,  proceeds  to  affirm  that  the  worshipping 
of  images  is  a  necessary  consequence  of  their  being 
allowed  to  exist,  and  therefore  concludes  strongly 
for  their  entire  abolition,  irrespective  of  actual 
abuse.  Now  it  is  plain  that  the  "  doctrine"  main- 
tained by  the  Homily  is  that  of  the  22nd  Article, 
and  condemns  paying  "  honour  and  reverence  to 
imaees  as  being  an  act  of  idolatry,  and  contrary 
to  the  second  Commandment."  In  the  judgment 
of  its  author  the  existence  of  any  image,  whether 
originally  intended  for  instruction  or  not,  ia 
dangerous,  as  tending  to  idolatry.  This  cannot  be 
called  doctrine.  It  is  an  opinion  as  to  the  conse- 
quences which  might  at  that  time  follow  the  use 
of  representations  of  sacred  objects,  and  probably 
the  opinion  might  then  be  well  founded ;  whilst  it 
is,  on  the  contrary,  notorious  that  numerous  sculp- 
tures and  pictures  representing  the  Saviour  and 
Apostles  and  other  holy  men  exist,  and  have  existed 
for  more  than  two  centuries  in  and  outside  of  our 
churches,  to  which  no  worship  has  been  paid.  The 
old  associations  were  broken  off,  ana  the  old 
"monuments  of  superstition"  had  either  been 
removed,  or  become  innocuous,  before  the  reign  of 
Elizabeth  was  closed. 

In  the  9th  of  Elizabeth,  on  a  visitation  by  Arch- 
bishop Parker,  articles  were  exhibited,  the  6th  of 
which  inquired  whether  any  taught  "that  any 
man  is  borne  with  which  do  extol  any  supersLitious 
reli^on  or  religious  pilgrimages,  lighting  of  candles, 
kissing,  kneeling,  or  ducking  to  images."  And  at 
another  visitation  in  the  12th  of  Elizabeth,  by  the 
same  metropolitan,  articles  were  exhibited,  by  the 
6th  of  which  inquiry  is  made  "  whether  images 
and  all  other  monuments  of  idolatry  and  super- 
stition be  destroyed  and  abolished,  and  whether 
your  churches  and  chancels  be  well  adorned  and 
conveniently  kept  without  waste,  destruction,  or 
abuse  of  anything.  Whether  the  rood  loft  be 
pulled  down  according  to  the  order  prescribed,  and 
if  the  partition  between  the  chanoel  and  thechurdi 
be  kept."  These  articles  anpear  to  observe  the 
distinction  noticed  in  the  Queen's  proclamation 
already  referred  to  between  the  representatiooB 
which  had  been  abused  and  those  which  had  not. 
It  is  not  improbable  that  there  had  exiatod  aome 
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oonspioaoiis  repreeentation  of  a  omoifix  in  the 
rood-lofts  whioh  had  been  abused,  and  therefore 
was  directed  to  be  removed. 

In  Oardweirs  "  Annals  "  (vol.  1,  No.  Ixxvii)  are 
articles  intended  to  have  been  exhibited  at  Arch- 
bishop Ghindal's  visitation  in  the  18th  Elizabeth, 
the  4th  of  which  inquires  '*  whether  rood-lolts  be 
ttkken  down  to  the  cross-beam,"  and  the  6th  in- 
quires whether  (amongst  other  things),  "all  images 
and  other  relics  and  monuments*  of  superstition 
and  idolatry  be  utterly  defaced,  broken,  and 
destroyed,  and  if  not,  where  and  in  whose  custody 
they  remain."  It  appears  to  be  doubtful  whether 
(hese  articles  were  ever  exhibited.  From  this 
time,  and  notwithstanding  the  revival  in  the  time 
of  James  I  of  the  Act  of  3  &  4  £dw.  6,  there 
appears  to  have  been  neither  further  legislation 
nor  inquiry  with  reference  to  pictorial  or  sculptured 
representations  of  sacred  subjects  in  churches. 

What,  tben,  is  the  character  of  the  sculpture  on 
the  reredos  in  the  case  before  their  Lordships  P 
For  what  purpose  has  it  been  set  up  P  To  what 
end  is  it  usedr  and  is  it  in  danger  of  being  abused? 
It  is  a  sculptured  work  in  high  relief— in  which 
are  three  compartments.  That  in  the  centre 
represents  the  ascension  of  our  Lord,  in  which  the 
figure  of  our  ascending  Lord  is  separated  by  a  sort 
of  border  from  the  figures  of  the  Apostles,  who 
are  gazing  upward.  The  right  compartment 
represents  the  transfiguration,  and  the  left  the 
descent  of  the  Holy  Ghost  on  the  day  of  Pentecost. 
The  representations  appear  to  be  similar  to  those 
with  which  every  one  is  familiar  in  regard  to  the 
sacred  subjects  m  question.  All  the  figures  are 
delineated  as  forming  part  of  the  connected 
representation  of  the  historical  subject.  The 
ssoension  necessarily  represents  our  Lord  as 
separated  from  the  Apostles,  who  are  gazing  at 
Him  on  His  ascent.  As  finials  to  the  architectural 
form  of  the  reredos,  there  is  on  each  side  a  separate 
figure  of  an  angel.  It  is  plain  to  their  Loraships 
that  the  whole  erection  has  been  set  up  for  the 
purpose  of  decoration  only.  It  is  not  suggested 
that  any  superstitious  reverence  has  been  or  is 
likely  to  be  paid  to  anv  figures  forming  part  of  the 
reredos,  and  their  Loraships  are  unable  to  discover 
anything  which  distinguishes  this  representation 
from  the  numerous  sculptured  and  painted  repre- 
sentations of  portions  of  the  sacred  history  to  be 
foimd  in  many  of  our  cathedrals  and  parish 
churches;  and  which  have  been  proved,  by  long 
experience,  to  be  capable  of  remaining  there  with- 
out giving  occasion  to  any  idolatrous  or  super- 
stitious practices.  Their  Lordships  are  of  opinion 
that  such  a  decorative  work  would  be  lawful  in  any 
other  part  of  the  church ;  and,  if  so,  they  are  not 
aware  of  any  contravention  of  the  laws  ecclesiastical 
by  reason  of  its  erection  in  the  particular  place 
which  it  now  occupies.  Their  Lordships  have  not 
adverted  to  the  case  of  Cook  and  others  v.  TaUent, 
(in  the  Arches  Court,  A.D.  1684)  mentioned  by  the 
learned  judge  in  the  court  below,  because  they  have 
been  furnished  by  the  registrar  with  a  full  note  of 
that  case,  which  appears  to  have  proceeded  on 
consent. 

Their  Lordships  desire  it  to  be  clearly  under- 
stood that  nothing  decided  in  this  case  affects  the 
qnestion  of  superstitious  regard  being  paid,  con- 
trary to  the  22nd  Article  of  Beligion,  to  any 
repressentatioDS  or  images  that  are,  or  may  at  any 
time  be  set  up  in  churches.  The  law  will  at  all 
tamos  be  sufficiently  strong  to  correct  and  control 


any  such  abuse ;  but  their  Lordships  are  of  opinion 
that  the  sculpture  in  question  is  not  liable  to  be 
impugned  in  that  respect.  Their  Lordships  will 
therefore  recommend  Her  Majesty  to  reverse  the 
decree  pronounced  by  the  Dean  of  the  Arches,  so 
far  as  it  reversed  the  decree  of  the  Lord  Bishop  of 
Exeter  in  pronouncinflc  for  his  jurisdiction  as  visitor 
andordinary  of  the  Cathedral  Church  of  St.  Peter, 
in  Exeter ;  but  to  affirm  the  decree  of  the  Dean  of 
the  Arches  in  all  other  respects ;  and  their  Lord- 
ships, regard  being  had  to  the  argument  in  the 
oonrt  below  and  before  them,  in  opposition  to  the 
jurisdiction  of  the  Lord  Bishop,  do  not  decree  the 

fayment  of  any  costs  of  this  appeal  bv  any  party, 
ndeed,  they  understood  it  to  be  stated  at  the  bar, 
by  the  counsel  for  the  respondents,  that  they  did 
not  ask  for  costs. 

Proctors  for  the  appellant,  Moore  and  Owrrey, 
Proctor  for  the  respondents,  Skipwith. 


COXTBT  OF  QXTEEVB  BENOR, 

S«p<irted  bj  J.  Shoktt  and  M.  W.  MoEkllab.  Eiqn. 

BarrUten-at-lAW. 


Wednesday,  Jan.  20, 1875. 

Hall  (app.)  v.  Nixon  (resp.). 

Local  hoard^Bye-law — New  buildings — Notice  of 
intention  to  buUd--  Deposit  of  plans  ^Penalty — 
Local  Qovemment  Act  1858  (21  ^  22  Vict  c.  98, 
«.  34). 
A  local  hoard  of  health  made  a  byo'law  under  sect. 
84  of  the  Local  Oovernment  Act  1 858,  by  which 
every  person  intending  to  erect  any  new  buildir^ 
was  required  to  give  fourteen  days*  notice  to  the 
local  hoard  of  such  intention,  by  writing,  delivered 
to  the  surveyor  of  the  local  board  or  left  at  his 
office,    and  at  the  same  time  to  deliver  to  such 
surveyor  or  leave  at  his  office  detail  plans  and 
sections,  drawn  in  ink  on  drawing  paper,  ^c, 
showing  the  thickness  of  the  walls,  the  dimensions 
of  the  roomSf  See,  every   plan  submitted  to  be 
lodged  at  the  borough  surveyor's  office    on   the 
Tuesday  previous   to  the  fortnightly  meeting  of 
the    town  improvement  and  public  health  com- 
mittee $  the  local  board,  within  fourteen  days  after 
receiving  tlie  notice,  to  signify  whether  the  plans 
and  sections  were  approvea  or  disapproved,  and,  if 
the  latter,  for  what  reasons ;  any  person  erecting 
any  new  building  witfiout  giving  such  notice  and 
delivering  such  plans  and  sections  as  aforesaid, 
or  without  having  the  same  approved  by  the  local 
hoard,  or  in  any  wise  contrary  to  tlie  plans  and 
sections  which  had  been  approved,  to  be  liable  for 
each  offence  to  a  penalty  of  40«.    Another  bye-law 
empowered  the  local  board  to  remove,  alter,  and 
pull  down  any  woj'k  contrary  to  the  bye-laws : 
Held,  that,  notwithstanding  the  power  given  by  the 
last-mentioned  bye-law,  the  form^  bye-law  was 
reasonable  and  not  beyond  the  power  of  the  local 
board  to  make^ 
Hattersley  v.  Burr  (4  H.  &-  C.  523),  and  Young  v. 
Edwards  (33  L.  J.  227,  if.  C),  commented  on  and 
questioned. 
At  a  petty  session  holden  at  the  borough  of  South 
Shields,  in  the  county  of  Durham,  in  and  for  the 
said  borough,  on  the  28th  Jan.  1874,  before  Henry 
Nelson  and  J.  B.  Dale,  Esqs.,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  borough,  a 
certain  information  was  preferred  by  one  Matthew 
Hall  (hereinafter  called  the  appellant),  the  surveyor 
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appointed  by  and  on  behalf  of  the  mayor,  alder- 
men, and  burgesses  of  the  said  boroagh,  being  the 
local  board  of  health,  against  Thomas  James 
Nixon  (hereinafter  called  the  respondent),  nnder 
the  6th  bye-law  made  by  virtae  of  the  statute 
21  &  22  Vict.  c.  98,  s.  34,  by  the  said  local  board 
of  health  for  the  corporate  district  of  South 
Shields  aforesaid,  charging  that  the  respon- 
dent, on  the  13th  Jan.  1874,  at  and  in  the  said 
borough,  did  unlawfully  erect  a  certain  building, 
to  wit,  a  dwelling-house,  in  Challoner  Grove  m 
the  said  borough,  without  first  giving  fourteen 
days'  notice  in  writing  to  the  surveyor  of  the 
looal  board  of  health  for  the  said  borough,  and 
leaving  with  him  the  plans  and  sections  of  such 
building,  and  having  the  same  approved  of  by  the 
said  local  board  of  health,  contrary  to  the  building 
bye-laws  of  the  said  borough ;  and  the  appellant 
and  respondent  being  respectively  present  then 
and  there,  the  said  charge  was  duly  heard 
by  the  justices  in  due  form  of  law.  It  was 
proved  in  evidence  on  the  part  of  the  appellant 
that  on  the  13th  day  of  the  same  month  of 
January,  the  surveyor  visited  the  new  buildings 
now  in  course  of  erection  in  Challoner  Grove  by 
respondent,  and  found  him  building  two  houses 
for  which  he  had  not  previously  submitted  detail 
plans  and  sections,  as  required  by  the  6th  bye-law 
of  the  board ;  that  on  the  same  day  he  had  caused 
a .  notice  to  be  given  to  the  said  respondent  for- 
bidding him  to  build  further  until  ho  had  furnished 
plans,  and  had  them  approved  by  the  board ;  the 
respondent  thereupon  submitted  plans  to  the  said 
board,  and  at  their  next  meeting  the  plans  for 
some  cause  were  rejected,  and  a  prosecution 
ordered  against  the  respondent  for  a  breach  of 
the  6th  bye-law. 

It  was  contended,  on  the  hearing  of  the  said 
information,  on  the  part  of  the  appellant,  that 
it  was  immaterial  for  the  respondent  to  show  that 
he  was  complving  in  all  respects  with  the  bye- 
laws  as  to  the  construction  of  the  buildings, 
sufficiency  of  space  about  the  buildings,  or  the 
drainage ;  the  defendant  had  committed  an  offence 
by  not  having  given  fourteen  days'  notice,  and 
submitted  detail  plans  and  sections,  and  had  them 
approved  by  the  board,  as  required  by  the  6th 
bye-law,  before  building;  and  the  local  board 
pressed  the  court  to  punish  him  for  the  breach 
of  it. 

It  was  admitted  on  cross-examination  that  a 
plan,  called  an  estate  plan,  nad  been  passed  by  the 
local  board  about  two  years  ago  for  the  building 
of  twenty  houses,  to  compose  when  completed  tbie 
street  called  Ghalloner-grove,  which  plan  complied 
with  the  requirements  of  the  bye-law  as  an  estate 
plan.  This  plan  was  submitted  by  the  owner  of 
the  ground,  and  not  by  the  respondent.  It 
showed  the  level  and  width  of  the  street,  and  the 
yard  space  behind  the  houses  when  built,  also  the 
house  drainage,  their  size,  depth,  and  inclination. 
The  owners  of  the  ground  had  from  time  to  time 
sold  off  sites,  and  the  defendant  was  a  purchaser 
of  several  of  them. 

It  was  admitted  on  the  part  of  the  respondent 
that,  in  respect  of  the  two  houses  recently  com- 
menced, no  plans  had  been  delivered  to  the  local 
board,  but  that  ot  itself,  it  was  contended,  was 
not  an  offence  punishable  by  justices  in  a  summary 
manner;  that  the  respondent  was  building  accord- 
ing to  the  plan  passed  by  the  board  as  an  estate 
plan,  which  gives  the  line  of  street  and  yard  area 


behind ;  and  that  in*all  other  respects  he  was  com- 
plying with  the  building  bye-laws  of  the  board, 
which  provide  for  the  construction  of  houses,  and 
that  in  respect  of  the  two  houses  just  recently 
commenced  he  was  building  them  upon  plans 
pissed  by  the  board  for  the  two  houses  there 
immediately  adjoining,  the  two  just  commenced 
being  intended  to  be  exactly  the  same  and  con- 
formable in  every  way  to  the  bye-laws.  It  was 
further  contended,  on  the  part  of  the  respondent, 
that,  if  the  defendiant  was  building  anything  con- 
trary to  the  building  bye-laws,  he  was  not  punish- 
able in  a  summary  manner  by  justices,  but  that 
the  local  board  might,  under  their  36th  bye-law, 
order  the  buildings,  or  any  of  them,  to  be  removed 
or  altered,  and  in  case  of  default  the  board  might 
proceed  to  pull  down  such  buildings  to  the  extent 
to  which  the  same  might  be  an  infraction  of  the 
bye-laws. 

The  section  of  the  Act  provides  that  every  local 
board  may  make  bye-laws  with  respect  to  the 
following  matters  (that  is  to  say) : 

1.  With  respect  to  the  level,  width,  and  con- 
struction of  new  streets,  and  the  provisions  for  the 
sewerage  thereof. 

2.  With  respect  to  the  structure  of  walla  of  new 
buildings  for  securing  stability  and  the  prevention 
of  fires. 

3.  With  respect  to  the  Sufficiency  of  the  space 
about  buildings  to  secure  a  free  circulation  of  air, 
and  with  respect  to  the  ventilation  of  buildings. 

4.  With  respect  to  the  drainage  of  buildings  to 
water-closets,  privies,  ashpits,  and  cesspools  in  con- 
nection ^with  buildings,  and  to  the  closing  of 
buildings  or  parts  of  buildings  unfit  for  human 
habitation,  and  to  prohibition  of  their  use  for  such 
habitation. 

And  they  may  further  provide  for  the  obser- 
vance of  the  same  by  enacting  therein  such  provi- 
sions as  they  think  necessary  as  to  the  giving  of 
notices  as  to  the  deposit  of  plans  and  seotions  by 
persons  intending  to  lay  out  streets  or  to  oonstroct 
Duidings,  as  to  inspection  by  the  looal  board,  and 
as  to  the  power  of  the  local  board  to  remove,  alter, 
or  pull  down  any  work  begun  or  done  in  contra- 
vention of  such  bye-laws ;  provided  always  that  no 
such  bye-law  shall  affect  any  building  erected 
before  the  date  of  the  constitution  of  the  district. 

The  sixth  bye-law  is  as  follows : 

Every  person  who  shall  intend  to  erect  any  new 
building  shall  give  fourteen  days'  notioe  to  the 
local  board  of  such  intention  by  writing  delivered 
to  the  surveyor  to  the  local  board,  or  left  at  his 
office,  and  shall  at  the  same  time  deliver  to  such 
surveyor,  or  leave  at  his  office,  detail  plans  and 
sections  drawn  in  ink  on  drawing  paper,  tracing 
cloth,  or  mount-ed  tracing  paper,  on  a  scale  of  one- 
eighth  or  one  quarter  of  an  inch  to  every  foot  of 
every  floor  of  such  intended  new  dwelling,  showing 
the  thickness  of  the  walls,  the  dimensions  of  the 
rooms,  the  situation  of  the  fireplaces,  stoves, 
chimneys,  and  flues,  and  generally  the  position, 
form,  and  dimensions  of  the  several  parts  of  such 
building,  and  of  the  water  closet,  privy,  gully,  and 
drain,  ash  pit,  coal  house,  and  all  other  ouildings 
and  appurtenances  connected  therewith ;  and  such 
plans  and  sections  shall  be  accompanied  by  a 
description  of  the  materials  of  the  building,  the 
mode  in  which  it  is  proposed  to  be  constructed, 
and  the  number  of  the  site  on  estate  plan  it  is 
intended  to  occupy. 

1.  Walls  of  proposed  building  to  be  coloured 
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red,  walls  of  adjoining  baildings  (if  any)  Indian 
ink  or  some  dark  colour,  timbers  yellow,  all  rooms 
and  parts  covered  with  a  roof  tcr  have  a  light  wash 
of  burnt  sienna  or  a  light  yellow  colour,  yard  and 
foot  pavement  to  have  a  liffht  wash  of  blue. 

llie  plan  and  section  to  be  neatly  inked  in  with 
Indian  ink. 

2.  Every  plan  submitted  for  the  approval  of  the 
corporation  must  be  lodged  at  the  borouffh  sur- 
veyor's office,  on  the  Tuesday  previous  to  the  fort- 
nightly meeting  of  the  town  improvement  and 
public  health  committee. 

A  block  plan  in  all  cases  where  no  estate  plan 
shall  have  been  deposited  and  approved  shall,  if 
80  required  by  the  local  board,  be  lodged  at  the 
borough  surveyor's  office  as  aforesaid,  drawn  in  ink 
on  drawing  paper  or  mounted  on  cloth  to  a  scale 
of  one  inch  to  every  44  feet,  showing  the  position 
of  the  buildings  and  appurtenances  of  tne  pro- 
perties immediately  adjoining  to  the  extent  of  six 
feet  at  least  on  all  sides,  the  width  or  level  of  all 
streets  abutting  thereon,  the  level  of  tl>e  lowest 
floor  of  the  intended  building  and  of  tbe  yard  or 
ground  belonging  thereto.  The  plaji  shall  show 
also  the  proposed  lines  of  house  drainage  and  their 
size,  depth  and  inclination.  Provided  always,  that 
the  local  board  shall  within  fourteen  days  after 
receiving  such  notice,  detail  plans,  and  sections 
si^ify  to  the  persons  giving  or  sendinc  the  same 
wbether  they  approve  or  disapprove  thereof,  and 
if  thoy  shall  disapprove  thereof  shall  at  the  same 
time  give  the  reasons  why  they  disapprove  of  such 
plan. 

Any  person  who  shall  erect  any  new  building 
without  giving  such  notice,  and  delivering  such 
plans  and  sections  as  aforesaid,  or  without  having 
the  said  plans  and  sections  approved  of  by  the 
local  board,  or  in  anywise  contrary  to  plans  and 
sections  which  have  been  approved  of  by  the  local 
board,  shall  be  liable  for  each  offence  to  a  penalty 
of  40«.  (a). 

(a)  The  35th,  36th,  and  37th,  and  bye-laws  were  as 
foUows : — 

35.  ConiinvMig  Penalties, — In  case  any  offenoe  under 
•nT  of  the  foregoing  bye  laws  shall  oontinne,  the  perabn 
wiuaUy  offending  ^aU  be  liable  to  a  farther  penalty  of 
4(k.  for  eaoh  day  during  which  snoh  offenoe  shall  oon- 
tinoe  after  written  notice  of  the  offence  has  been  given 
bj  the  local  board  to,  or  left  for  the  offender,  at  hia  nsaal 
OT  last  known  place  of  abode. 

38.  Power  to  remove,  alter,  cmd  puU  down  arvy  toork 
eonirary  to  hye'lawe.—Whiere  any  work  has  been  began 
«r  done  in  contravention  of  the  foregoing  bye*lawB,  or 
any  of  them,  it  shall  be  lawfnl  for  the  local  board  to  give 
notice  to  the  bnUder  or  other  person  who  has  done,  or  ia 
doing  Buoh  work,  and  the  person  for  whom  the  same  has 
been  or  is  being  done,  of  the  particulars  in  which  the 
•aid  bye-law8  have  not  beefi  complied  with.  The  said 
Botioe  shall  be  served  in  the  manner  prescribed  for  the 
service  by  a  local  board  of  the  notice  referred  to  in  the 
Local  Government  Act  1858,  sect.  75.  And  it  ahall  call 
npon  the  partiea  respectively  to  whom  it  is  directed,  to 
appear  at  a  time  and  plaoe  therein  named  (which  l^me 
ahall  not  be  less  than  seven  clear  days  from  the  service 
thereof),  and  then  and  there  to  show  canae  why  the  said 
work  ahoold  not  be  removed,  altered,  or  polled  down. 
If,  after  hearing  the  aaid  parties,  or  aach  of  them  aa 
shall  appear  in  pursuance  of  the  aaid  notice,  the  local 
board  ahall  be  of  opinion  that  no  anfficient  canae  baa 
bean  ahown  to  the  contrary,  it  ahall  be  lawfal  for  the 
aaid  local  board  to  miJce  an  order  in  writing,  under  the 
hand  of  their  dark,  requiring  the  partiea  to  whom  the 
■aid  notice  ia  directed,  and  eaoh  of  them,  to  remove,  alter, 
or  poll  down  the  said  work,  aa  the  case  may,  in  the 
opinion  of  the  local  board,  require,  and  within  each  time 
as  to  the  said  local  board  shall  seem  reasonable.  Soch 
order  shall  be  aerved  on  the  aaid  partiea  reapeotively  in 


We  carefully  considered  the  latter  portion  of 
the  section  of  the  statute  referred  to,  and  not  only 
the  6th  bye-law,  but  the  succeeding  ones,  and  we 
were  of  opinion  that  as  an  estate  plan  had  already 
been  passed  and  approved  of  by  the  board,  showing 
the  wnole  of  the  houses  lo  be  built  in  Challoner 
Grove,  there  had  been  compliance  with  tbe  bye- 
law  so  far  as  the  statute  empowered  the  board  to 
make  one,  and  that  the  respondent  had  committed 
no  offence  in  law  by  not  delivering  detail  plans 
and  sections :  and  we  decided  that  the  local  board 
had  no  power  to  make  a  bye-law  constituting  the 
respondent's  conduct  in  this  case  an  offence,  and 
that  the  bye-law  went  b^ond  the  powers  given  to 
the  board  by  the  Local  Government  Act  1858. 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  is,  whether  the  construction  we 
put  upon  the  statute  as  applicable  to  this  case  be 
correct,  and  whether  the  6th  bye-law  alleged  to  be 
made  in  pursuance  of  it  is  reasonable,  and  be 
within  the  powers  of  the  board  as  conferred  by  the 
statute. 

If  the  court  should  be  of  a  contrary  opinion, 
then  our  decision  is  to  be  reversed ;  if,  however, 
the  court  should  be  of  an  affirmative  opinion,  then 
our  decision  is  to  be  confirmed. 

This  case  stated  and  signed  pursuant  to  20  &  21 
Vict.  0.  43,  the  23rd  Feb.  1874. 

Henbt  Nelson. 
John  Bbodrich  Dale. 

G,  Bussell,  Q.G.  (with  him  Dixon),  for  the 
appellants,  contended  that  the  bye-law  in  question 
was  one  which  the  local  board  of  health  had 
authority  to  make;  and  as  the  respondent  had 
clearlv  infringed  it,  the  justices  should  have  'con- 
victed. The  authority  to  make  bye-laws  is  given 
by  the  Local  Government  Act  1858  (21  &  22  Vict. 
0.  98).  Sect.  34  provides  that  "  every  local  board 
may  make  bye-laws  with  respect  to  the  following 
matters  (that  is  to  say),  first,  with  respect  to  the 
level,  width,  and  construction  of  new  streets,  and 
the  provisions  for  the  sewerage  thereof;  secondly, 
with  respect  to  the  atructare  of  walls  of  new 
buildings  for  securing  stability,  and  the  preven- 
tion of  fires ;  thirdly,  with  respect  to  the  suffi- 
ciency of  the  space  about  buildings  to  secure  a 
free  circulation  of  air,  and  with  respect  to  tbe 
ventilation  of  buildings ;  fourthly,  with  respect  to 
tbe  drainage  of  buildings  to  water  closets,  privies, 
ashpits,  and  cesspools,  in  connection  with  build- 
ings, and  to  the  closing  of  buildings  or  parts  of 
buildings  unfit  for  human  habitation,  and  to  pro- 
hibition of  their  use  for  such  habitation;  and 
they  may  further  provide  for  the  observance  of 
the  same  by  enacting  therein  such  provisions  as 
they  think  necessary  as  to  the  giving  of  notices, 
as  to  the  deposit  of  plans  and  sections  by  persons 
intending  to  lay  out  streets  or  to  construct  build- 
ings, as  to  inspection  by  the  local  board,  and  as  t/) 
the  power  of  the  local  board  to  remove,  alter,  ur 

the  same  manner  aa  the  aaid  notice,  and  if  the  anrroyor 
of  the  aaid  local  board  shall  certify  to  them  that  at  the 
expiration  of  the  time  named  therein,  the  said  order  had 
not  been  complied  with,  the  local  board  may,  if  they 
think  fit,  canae  each  work  to  be  removed,  iJtered,  or 
pnlled  down,  aa  directed  in  the  aaid  order. 

37.  Power  to  reduce  Penalties. —AH  jnatioes  of  conrta 
who  ahall  act  in  enforcing  the  payment  of  any  penalty 
or  forfeiture  imposed  or  made  payable  by  the  foregoiog 
bye-lawa  or  any  of  them,  shall  have  the  power  to  mitigate 
any  peniJty  or  forfeiture  so  imposed  or  made  payable  aa 
aforesaid,  to  such  sum  as  they  in  their  diaorntion  shall 
think  fit. 
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pall  down  any  work  began  or  done  in  coatraven- 
tion  of  Bach  bye-laws;  provided  always  that  no  snch 
bye-law  shall  affect  any  bailding  erected  before  the 
date  of  the  constitation  of  the  district."   By  sect.  4, 
this  Act  is  to  be  constmed  together  with  and  to  be 
deemed  to  form  part  of  the  Public  Health  Act  1848, 
and  bye-laws  framed  under  this  Act  are  to  be 
enforced  and  dealt  with  in  all  other  respects  as 
bye-laws  under  the  said  Public  Health  Act.    Now 
by  sect.  115  of  the  Public  Health  Act  1848  (11  & 
12  Yict.  c.  63),  the  local  board  "  may,  by  any  such 
bye-laws,  impose  upon  offenders  against  the  same, 
fiuch  reasonaole  penalties  as  they  shall  think  fit,  not 
exceeding  the  sum  of  hi.  for  each  offence,  and  in 
the  case  of  a  continuing  offence,  a  further  penalty 
not  exceeding  the  sum  of  40s.  for  each  day  after 
written  notice  of  the  offence  from  the  said  local 
board.  .  .  .  Provided  always  that  all  such  bye- 
laws  imposing  any  penalty  shall  be  so  framed  as  to 
allow  of  the  recovery  of  any  sum  less  than  the  full 
amount  of  the  penalty ;  provided  also,  that  no  such 
bye-laws    shall    be    repugnant    to    the   laws    of 
England,  or  to  the  provisions  of  this  Act,"  &c. 
And  by  sect.  129,  "any  penalty  imposed  by  or 
under  the  authority  of  this  Act  or  any  bye-law  made 
under  this  Act,  the  recovery  whereof  is  not  other- 
wise expressly  provided  for,  may,  upon  proof  on 
oath  of  the  offence  in  respect  of  which  the  penalty 
is  alleged  to  have  been  incurred,  be  recoverea 
before  two  said  justices,  together  with  such  costs 
of  the  proceedings  as  they  may  think  proper, ;  and 
if  the  sums  adjudged  be  not  paid  by  the  party 
against  whom  the  adjudication  is  made,  the  same 
may  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  by  warrant  under  the  hands  and  seals 
of  the  justices  making  the  adjudication ;  and  such 
justices,  or  either  of  them,  may  order  that  any 
offender  convicted  as  last  aforesaid  be  detained  and 
kept  in  safe  custody  until  return  can  be  conve- 
niently made  to  the  last-mentioned  warrant,  unless 
he  give  sufficient  security  by  way  of  recognisanoe 
or  otherwise  for  his  appearance  on  the  day  ap- 
pointed by  the  return,  such  day  not  being  more 
than  eight   days  from  the  time  of  taking  the 
security ;   and  if  before  issuing  such  warrant,  or 
upon  the  return  thereof,  it  appear  to  the  satis- 
faction of  the  last  mentioned  justices  that  no  suffi- 
cient distress  can  be  had  within  their  jurisdiction, 
they  may,   by  warrant  under  their  hands    and 
seals,  cause  the  offender  to  be  committed  to  gaol, 
there  to  remain,  without  bail,  for  any  term  not  ex- 
ceeding three  months,   unless  such  penalty  and 
costs  be  sooner  paid." 

HerschelU  Q.C.  (with  him  C.  GrompUm)  for  the 
respondent,  was  here  called  upoii.  It  is  submitted 
thac  under  sect.  34  of  the  Local  Qovernment  Act 
1858,  the  local  board  had  no  power  to  make  a  bye- 
law  imposing  a  penalty  in  money  for  non-com- 
pliance with  any  of  the  bye-laws.  [Lush,  J. — Is 
not  the  power  to  make  such  a  bye-law  included  in 
the  power  to  impose  a  reasonable  penalty  for  non- 
compliance with  the  bye-laws  P]  It  is  submitted 
that  it  is  not.  At  any  rate,  no  such  power  can  be 
implied  where  a  specific  and  different  remedy  is 
given  by  the  Act.  Sect.  34  c*uables  the  local 
board  to  make  provisions  by  their  bye-laws  for 
"  removing,  altering,  or  pulling  down  any  work 
began  or  done  in  contravention  of  such  bye-laws"; 
and  the  local  board  have  here  made  such  provision 
by  their  36th  bye-law.  It  could  not  have  been  in- 
tended to  place  every  person  intending  to  build  at 
the  mercy  of  the  particular  view  which  the  board*s 


surveyor  might  happen  to  take.    [Lush,  J.— I 
find  the  law  on  the  subject  of  enforcing  bye-laws 
by  penalty  thus  stated  m  2  Kyd  on  Corporations, 
p.  156 :   "  To  secure  obedience  to  a  bye-law,  it  is 
necessary  that  a  penalty  of  some  kind  should  be 
annexed  to  the  breach  of  it ;    the  only  penalty  ad- 
mitted by  the  law  of  England  is  a  pecuniary  one, 
though  either  that  may  be  recovered  by  action,  or  the 
payment  of  it  enforced  by  distress  of  the  offender's 
goods,"  referring  to  5  Coke  63  b,  64  a.     The  only 
question  is  whether   the  superadded    power   of 
pulling    down    the   building  impliedly    excludes 
the    other    mode    of    enforcing    observance    of 
the  bye-laws.]      It    is    submitted    that   it  does. 
Further,  it  is  submitted  that   the    local    board 
had  no  power   to   make    a  bje-law    forbidding 
the    commencing    building    without    notice.    In 
Hattereley  v.  Burr  (4  H.  &  C.  523),  it  was  held 
that  a  local  board  of  health  had  no  power  under 
the  d4th  section  of  the  Local  Gk)verament  Act 
1858,  to  make  a  bye-law  that  before  beginning  to 
dig  or  lay  the  foundation  of  any  new  building  a 
written  notice  thereof  of  one  month  at  the  least 
shall  be  left  with  the  clerk  at  one  of  the  monthly 
meetings  of  the  board,  accompanied  with  plans 
and  sections,  and  that  whoever  shall  neglect  or 
refuse  to  give  such  notice  shall    be  liable  to  a 
penalty  not  exceeding  5Z.    It  was  laid  down  by 
the  dourt  of  Ei  chequer  that  if  a  person  gives  a 
local  board  notice  of  his  intention  to  build,  and 
leaves  with  them  plans  and  sections,  he  may  at 
once  commence  the  building,  subject  to  the  right 
of  its  being  altered  or  pulled  down  if  not  in  con- 
formity with  the  bye-laws  of  the  board.     Pollock, 
G.B.,  said :  "  The  34th  section  of  the  Local  Govern- 
ment Act  1858,  has  imposed  a  restriction  on  the 
common   law  right  of  people  to  build  as  they 
please;  and  it  is  important  that  the  enactmens 
should  not  be  vexatiously  carried  out.     If  a  person 
sends  his  plans  to  the  board,  he  has  a  right  to 
begin  building  whenever  he  pleases ;  he  has  given 
them  notice  of  his  intention  to  build,   and  it  is 
their  duty  to  take  care  that  the  building  is  not  in 
contravention  of  their  bye-laws."    ChanneU,  B., 
added :  "  The  argument  for  the  respondents  most 
go  to  this  extent,  that  a  man  is  liable  to  a  penalty 
of  61.  for  building  on  his  own  land  before  the 
month's  notice  has  expired,  although  the  building 
is  in  every  respect  in  conformity  with  the  bve- 
laws."    As    pointed   out    by  Martin,    B.:  "The 
board  have  power  to  inspect  the  building,  and  if 
it  is  in  contravention  of  the  bye-laws  they  may 
order  it  to  be  altered  or  pulled  down."    [Lush,  J. 
— Yet  the  Act  of  Parliament  ^ves  them  power  to 
make  bye-laws  containing  provisions  "  as  they  think 
necessary  as  to  the  giving  of  notices  as  to  the  deposit 
of  plans  and  sections  by  persons  intendii^  to  lay 
out  streets  or  to  construct  buildings."     Was  not 
this  power  given  for  the  purpose  of  enabling  the 
board  to  inspect  the  buildings  beforehand  ?  Quadi, 
J. — ^According   to  your  contention  what  is  the 
sanction  for  that  part  of  the  enactment  as  to  the 
deposit  of  plans  and  sections  ?]    The  person  who 
does  not  deposit  plans  of  the  buildings  he  is  about 
to  erect  runs  the  risk  of  having  them  pulled  down 
afterwards  if  they  contravene  the  bye- laws;  by 
depositing  the  plans  with  the  board  beforehand  he 
avoids  this  risk,  which  is  a  quite  sufficient  sanc- 
tion. In  Young  v.  Edwards  (13  L.  J.  227,  M,  C,)a 
bye-law  made  by  a  local  board  of  health,  imposing 
continuing  penalties  on.  any  person  who  should 
construct  any  works,  or  do  or  omit  to  do  any  acii 
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or  to  comply  with  any  requirement  of  the  board, 
or  should  make  any  alteration  or  deviation  in  any 
plan  approved  by  the  board,  whether  in  new  or 
existing  buildings,  contrary  to  the  provisions 
therein  contained,  or  should  do  any  act  contrary  to 
the  bye- laws  made  under  the  authority  of  21  &  22 
Vict.  c.  98^  8.  34,  or  should  omit,  neglect,  or  fail  to 
perform  any  of  the  works,  matters,  or  things 
required  by  such  bye-laws,  and  empowering  the 
board  to  remove,  alter,  pull  down,  or  otherwise 
deal  with  such  work,  as  the  case  may  require,  was 
held  invalid,  as  exceeding  the  authority  given  by 
the  Local  Government  Act.  The  judgment  per 
curiam  was,  "  the  bye-law  is  bad,  being  in  excess 
of  the  authority  given  by  the  Act."  Again,  in 
Brown  v.  Local  Board  of  Health  of  Holyhead  (1  H. 
&  0.  601)  a  bye-law  providing  that  if  any  owner 
or  person  should  construct  or  cause  to  be  con- 
structed any  works,  or  do  any  act,  or  omit  to  do  any 
act  or  comply  with  any  requirements  of  the  local 
board,  or  should  make  any  alterations  in  any  works 
after  they  have  been  completed,  whether  in  new  or 
existing  buildines,  contrary  to  the  provisions 
therein  contained,  the  IocbA  board  might  cause 
such  works  to  be  removed,  altered,  or  pulled  down, 
was  held  invalid,  as  exceeding  the  powers  con- 
ferred by  the  Act.  "  We  are  all  of  opinion,"  said 
Pollock,  C.B.,  "  that  this  bye-law  is  invalid.  The 
local  board  had  no  right  to  make  a  bye-law  invest- 
ing themselves  with  power  beyond  that  conferred 
on  them  by  the  Act."  These  authorities  are,  it  is 
submitted,  decisive  of  the  present  case. 

G.  Brussell,  Q.C.,  in  reply. — In  Young  v.  Edwards 
(ubi  8up.)  the  appelant  had  in  fact  deposited  plans 
and  notices  which  were  unreasonably  rejected; 
in  the  present  case  the  reasons  of  their  dis- 
approval must  be  given  by  the  local  board.  In 
Hattereley  v.  Biirr  {ubi  eup.),  also,  the  appellant 
had  in  fac^t  given  notice  to  the  surveyor,  and  the 
bye-law  in  that  case  was  very  peculiar.  Then  as 
to  the  argument  that  the  liability  to  have  buildings 
contravening  the  bye-laws  pulled  down  being  a 
sufficient  sanction,  it  is  enough  to  reply  that  it 
does  not  meet  all  the  cases  that  might  occur 
under  the  34th  section,  e.g.,  the  case  of  a  deposit 
of  plans  by  a  person  "  intending  to  construct 
buildings." 

Mellor,  J. — ^I  am  of  opinion  that  the  appellant 
m  this  case  is  entitled  to  succeed.  I  think  the 
justices  erroneously  came  to  the  conclusion  that 
the  bye-law  was  not  well  founded  on  the  words  of 
the  statute  authorising  the  local  board  to  make 
bye-laws.  The  words  of  the  statute  are  very  wide 
and  comprehensive  as  to  drains  and  streets.  The 
enactment  (sect.  34)  on  which  the  present  case 
mainly  turns  is  this:  "Every  local  board  may 
make  bye-laws  with  respect  to  the  following 
matters  (that  is  to  say),  first,  with  respect  to  the 
level,  width,  and  construction  of  new  streets,  and  the 
provisions  for  the  sewerage  thereof;  secondly,  with 
respect  to  the  structure  of  walls  of  new  buildings 
for  securing  stability,  and  the  prevention  of  fires ; 
thirdly,  with  respect  to  the  sumciency  of  the  space 
about  buildings  to  secure  a  free  circulation  of  air, 
and  with  respect  to  the  ventilation  of  buildings ; 
fourthly,  witn  respect  to  the  drainage  of  buildings, 
&C. ;  and  they  may  further  provide  for  the  obser- 
vance of  the  same  by  enacting  therein  ^uch  provi- 
sions as  they  think  necessary,  as  to  the  giving  of 
notices,  as  to  the  deposit  of  plans  and  sections  by 
persons  intcDding  to  lay  out  streets  or  to  con- 
atruct  buildings,  as  to  inspection  by  the  local 


board,  and  as  to  the  power  of  the  local  board  to 
remove,  alter,  or  pull  down  any  work  begun  or 
done  in  contravention  of  such  bye-laws."  A  con- 
sideration of  those  provisions  seems  to  show  that 
the  course  pursued  in  the  present  case  was  a  per- 
fectly reasonable  mode  of  exercising  the  powers 
conferred  by  that  section.  Indeed,  I  can  conceive 
no  more  reasonable  mode  of  carrying  out  the 
object  of  the  statute  than  by  making  provision  by 
bye-laws  for  the  deposit  of  plans,  and  tho  giving 
of  notices  by  persons  about  to  build ;  and  i  must 
confess  I  am  unable  to  see  the  grounds  on  which 
the  two  cases  last  referred  to  were  decided.  It  is 
curious  that  one  of  these  cases,  which  was  decided 
two  years  before  the  other,  was  not  referred  to  in 
it.  They  were  cases  which  could  not  be  carried 
into  error,  and  therefore  we  are  not  bound  to 
follow  them,  if  we  find  that  the  reasoning  on 
which  they  proceeded  is  not  satisfactory  to 
our  own  minds,  and  il:  we  cannot  see  on  what 
reasoning  they  proceeded,  we  must  form  the  best 
opinion  we  can  for  ourselves.  It  may  be  that  the 
grounds  mentioned  by  Mr.  Bussell  for  distinguish- 
ing them  are  sufficient,  though  I  think  they  are 
hardly  so.  It  may  be  that  the  reason  for  the  Lord 
Chief  Baron's  judgment  was  that  the  bye-law  was 
in  itself  unreasonable,  and  not  that  the  power  to 
make  such  bye-laws  was  not  given  by  the  Act. 
But  whether  they  can  be  distinguished  or  not,  I 
think  these  bye-laws  are  clearly  within  the  powers 
conferred  by  the  Act.  I  do  not  think  that  Mr. 
Herschell  was  right  in  his  contention  that  because 
there  is  a  bye-law  giving  the  local  authorities 
power  to  puU  down  buildings  which  are  not 
erected  in  accordance  with  the  plans,  the  other 
remedy,  by  penalty,  for  enforcing  compliance, 
cannot  exist.  I  do  not  think  the  power  of  pulling 
down  buildings  affects  the  validity  of  the  bye-law 
imposing  a  penalty  for  non-compliance  with  its 
provisions.  I  think,  therefore,  that  this  bye-law 
is  valid,  and  that  the  justices  should  have  con- 
victed the  appellant. 

Lush,  J. — I  own  that  I  should  have  had  no 
difficulty  whatever  in  arriving  at  the  same  con- 
clusion, were  it  not  for  the  two  cases  cited  by  Mr. 
HerschelL  It  seems  to  me  that,  reading  the 
Local  Grovemment  Act  1858,  in  connection  with 
the  Public  Health  Act  1848  (11  &  12  Vict.  c.  63), 
there  is  no  difficulty  whatever  in  this  case. 
According  to  sect.  53  of  the  prior  Act  (11  &  12 
Yict.  c.  63)  "fourteen  days  at  the  least  before 
beginning  to  dig  or  lay  out  the  foundation  of  or 
for  any  new  house,  or  to  rebuild  any  house  pulled 
down  to  the  extent  aforesaid,  the  person  intending 
so  to  build  or  rebuild  shall  give  to  the  local  board 
of  health  written  notice  thereof,  together  with  the 
level  or  intended  level  of  the  cellars  or  lowest 
floor,  and  the  situation  and  construction  of  the 
privies  and  cesspools  to  be  built,  constructed,  or 
used  in  connection  with  such  house ;  and  it  shall 
not  be  lawful  to  begin  to  build  or  rebuild  any 
such  house,  &c.,  until  the  particulars  so  required 
to  be  stated  have  been  approved  by  the  said  local 
board ;  and  in  default  of  such  notice,  or  if  any  such 
house,  privy,  or  cesspool  be  built,  rebuilt,  or  con- 
structed as  aforesaid  without  such  approval,  or  in 
any  respect  contrary  to  the  provisions  of  this  Act, 
the  offender  shall  be  liable  to  a  penalty  not  ex- 
ceeding 50^ ;  and  the  said  local  board  may,  if  they 
shall  think  fit,  cause  such  house,  privy,  or  cess- 
pool to  be  altered,  pulled  down,  or  otherwise  dealt 
with  as  the  case  may  require,  and  the  expenses  in- 
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onrred  by  them  in  so  doing  shall  be  repaid  by  the 
offender,  &o. ;   provided  always,  that  if  the  said 
local  board  fail  to  signify  their  approval  or  dis- 
approval of  the  said  particulars  for  the  space  of 
fourteen  days  afler  receiving  such  notice,  it  shall 
be  lawful  to  proceed  according  to  such  notice  if 
the  same  be  otherwise  in  accordance  with  the  pro- 
▼isions  of  this  Act."    The  Act  itself  there  imposed 
a  penalty  not  exceeding  502.,  for  not  giving  the 
fourteen  days'  notice.     Then  the  72nd  section  of 
the  same  Act  provided,  *'  that  one  month  at  the 
least  before  any  street  is  newly  laid  out  as  afore- 
said, written  notice  shall  be  given  to  the  local 
board  of  health,  showing  the  intended  level  and 
width  thereof ;   and  the  level  and  width  of  every 
such  street  shall  be  fixed  by  the  said  local  board ; 
and  it  shall  not  be  lawful  to  lay  out,  make,  or 
build  upon  any  such  street  otherwise  than    in 
accordance  with  the  level  and  width  so    fixed, 
unless  upon  approval  by  the  said  local  board,  of 
the  leyel  or  width  specified  in  such  notice,  the 
general  board  of  health  shall  otherwise    direct. 
And  whosoever  shall  la^  out,  make,  or  build  upon 
any  such  street  otherwise  than  in  accordance  with 
the  level  and  width  fixed  by  the  said  local  board,  or 
approved  by  the  said  general  board,  shall  be  liable 
for  every  such  offence  to  a  penalty  not  exceeding 
iOl,    for    every    day    during    which    he    shall 
permit    or     suffer    such    street    to    be    so    im- 
properly  laid    out,   made,   or   built   upon,   &c.^* 
Now  the  Local  Gk)vemment  Act  of  1858  (21  &  22 
Yict.  c.  98),  amending  the  former  Act,  repealed 
those  two  sections,  and  by  its  34th  section  gave 
power  instead  to  every  local  board  to  make  bye- 
laws  with  respect  to  the  following    natters.     [His 
Lordship  here  read  the  section  above  set  forth.] 
So  that  instead  of  prescribing  by  Act  of  Parlia- 
ment, as  formerly,  within    how   many  days  the 
notice  should  be  given,  and   what  the  penalty 
should  be  in  case  of  non-compliance,  the  Legisla- 
ture leaves  it  to  the  discretion  of  each  local  board 
to  make  such  bye-laws  as  to  it  shall  seem  just  for 
carrying  out  the  objects  of  the  Act.    I  should 
have  thouffht,  therefore,  that  the  local  board  could 
not  bo  said  to  have  made  an  unreasonable  bye-law 
in  providing  that  every  person  intending  to  erect 
any  new  building  shall  give  fourteen  days'  notice 
of  his  intention  to  do  so,  and  shall  at  the  same 
time  deliver  plans  and  sections,  it  being  entirely 
in  the  discretion  of  the  local  board  to  make  bye- 
laws  for  that  purpose.      Now,  further,  express 
power  is  given  by  the  d4th  section  to  insert  in  the 
bye-laws  such  provisions  as  they  think  necessary 
"  as  to  the  giving  of  notices,  as  to  the  deposit  of 
plans  and  sections  by  persons  intending  to  con- 
struct new  buildings."    The  former  Act  requires 
that  fourteen  days'  notice  should  be  given  in  such 
a  case.    Now  power  is  given  to  such  local  board 
to  determine  the  number  of  days ;  and  there  is 
also  given  what  is  implied  at  common  law,  a  power 
to  impose  a  penalty  for  non-compliance  with  the 
bye-laws.  The  Legislature  certainly  intended  that 
the  local  board  should  have  the  power  of  enforcing 
the  deposit  of  plans  by  persons  intending  to  build, 
and  the  only  way  of  enforcing  that  is  By  a  peci:^- 
niary  penalty.    In  the  2nd  vol.  of  Kydd  on  Cor- 
porations, p.  156,  to  which  I  haye  already  referred, 
it  is  said :  '*  To  secure  obedience  to  a  bye-law  it  is 
necessary  that  a  penalty  of  some  kind  should  he 
annexed  to  the  breach  of  it,  for  otherwise  the  bye- 
law  will  be  nuuatory ;  the  only  penalty  admitted 
by  the  law  of  England  is  a  pecuniary  one,  though 


either  that  may  be  recovered  by  action  or  the 
payment  of  it  enforced  by  distress  of  the  offender's 
goods.  That  obedience  to  a  bye-law  cannot  be  en- 
forced by  imprisonment  of  the  offender,  or  by  the 
forfeiture  of  his  goods,  there  are  a  multitude  of 
authorities ;  and  the  reason  assigned  is,  that  these 
are  both  against  Magna  Charta.  If  these  modes 
be  adopted,  an  action  of  false  imprisonment  in  the 
one  case,  and  trespass  for  the  taking  of  the  goods 
in  the  other,  may  be  maintained  by  the  party  who 
has  been  imprisoned  or  whose  goods  nave  been 
seized.  Neither  can  a  bye-law  be  enforced  by 
ayoiding  any  bond  or  covenant  made  in  contrar 
yention  of  it.  .  .  .  The  penalty  must  be  in  a  snm 
certain,  and  not  left  to  the  arbitrary  assessment  of 
the  makers  of  the  law,  according  to  circnmstanoes, 
even  though  the  utmost  extent  oi  the  sum  be  limi- 
ted." The  power  to  make  bye-laws  as,  therefore, 
incident  to  it  the  power  to  enforce  compliance  with 
'  them  by  a  pecuniary  penalty.  Local  boards  could 
not  pull  down  buildings  without  legislative  autho- 
rity; that  would  be  contrary  to  Magna  Charta. 
This  Act  of  Parliament,  therefore,  gives  them  such 
power  where  the  buildings  contravene  the  bye- 
laws.  The  bye-law  in  the  present  ease  does 
nothing  more  than  say  that  within  fourteen  days, 
the  very  number  of  days  prescribed  by  the  first 
Act,  persons  intending  to  build  shall  give  notice 
of  their  intention,  and  deposit  the  plans  of  the 
buildings  intended  to  be  Erected,  and  that  the 

Slans  snail  show  the  thickness  of  the  walls,  the 
imensions  of  the  rooms,  the  situation  of  the  fire- 
places, stoves,  chimneys,  and  flues,  and  generally 
the  position,  form  and  dimensions  of  the  several 
parts  of  such  bnildings,  &c.  That  appears  to  me 
entirely  to  conform  to  what  the  Act  prescribes. 
The  respondent  in  the  present  case  began  his 
buildings  without  depositing  any  plans ;  he  came, 
therefore  within  the  Act.  But  then  we  ore  met 
by  the  cases  cited.  I  agree  with  my  brother 
Mellor,  that  if  the  present  case  could  be  taken 
into  error  we  shoula  feel  bound  to  follow  those 
cases,  and  leave  the  present  parties  to  go  into 
error ;  but  the  case  not  being  one  which  can  be 
taken  into  error,  we  must  see  whether  the  cases 
cited  are  cases  which  we  can  approve  of  or  not. 
In  Young  y.  Edwards  {ubi  8up.),  the  question  sub- 
mitted to  the  court  was,  "  wnethcr  tne  26th  bye- 
law  was  bad,  either  wholly  or  in  part,  and  conse- 
quently whether  the  justices  were  justified  in 
inflicting  any  penalty  by  yirtue  of  such  bye-law." 
That  question  shoula  not  have  been  submitted  to 
the  court  in  that  form,  because  a  bye-law  may  be 
good  in  part  and  bad  in  part.    In  2  Kydd  on  Cor- 

{>orations,  155,  the  law  is  thus  laid  down:  "  A  bye- 
aw  may  be  good  in  part  and  yoid  for  the  rest; 
for  where  it  consists  of  several  particulars,  it  is  to 
all  purposes  several  bye-laws,  though  the  provisions 
be  thrown  together  under  the  form  of  one."  That, 
however,  being  the  question  submitted  to  the  oonrt 
in  that  case,  the  bye-law  itself  was  criticised.  It 
stated,  amongst  other  things,  that  the  local  board 
should  approve  or  disapprove  new  buildings  within 
the  times  specified  for  the  deposit  of  notices,  "  but 
if  the  owner  or  person  intending  to  construct  any 
new  street,  or  erect  any  new  buUding,  fail  to  ff^^ 
the  notices  herein  required,  or  proceed  to  the 
execution  of  any  of  the  works  before  the  expira- 
tion of  such  notices,  without  the  approyal  of  the 
local  board,  or  if  any  owner  or  person  shall  con- 
struct, or  cause  to  be  constructed,  any  worki,  or 
do  any  act,  or  omit  to  do  any  act,  or  to  comply 
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with  an^  reqjairement  of  the  local  board" — words 
very  wide  indeed — "  or  shall  make  any  alteration 
in  any  of  the  works  after  they  have  been  com- 
pleted, or  make  any  deviation  from,  or  alteration 
ID,  any  plan  which  has  been  submitted  to  and 
approved  by  the  *local  board*  whether  in  new  or 
existing  baildings,  contrary  to  the  provisions 
herein  contained,  or  do  any  act,  matter  or  thing, 
contrary  lo  the  bye-laws  made  under  the  authority 
of  the  34th  section  of  the  Local  Government  Act 
1858,  or  omit,  neglect,  or  fail  to  perform  and 
execute  any  of  the  works,  matters,  or  things,  re- 
quired  by  such  bye-laws  or  any  of  them,  or  in  any 
manner  transgress  the  same  bye-laws,  or  any  of 
them,  he  shall  be  liable  for  each  offence  to  a  penalty 
not  exceeding  5Z. ;  and  he  shall  pay  a  further  sum, 
not  exceeding  40*.,  for  each  and  every  day  during 
which  such  works  shall  continue  to  remain  con- 
trary to  the  said  provisions."  All  the  court  say  is 
that  the  bye-law  is  bad,  being  in  excess  of  the 
authority  given  by  the  Act.  And  I  think  there 
would  not  be  much  difficulty  in  pointing  out  cer- 
tain parts  of  the  bye- law  which  were  not  autho- 
rised by  the  Act.  It  is  curious  that  in  the  case  of 
HcUtersley  v.  Burr  {ubi  sup.),  decided  two  >ears 
afterwards  by  the  same  court,  the  bye- law  was 
that  persons  intending  to  build  should  give  a 
written  notice  **  of  one  month  at  the  least;"  to  be 
left  with  the  clerk  at  one  of  the  monthly  meetings 
of  the  board,  and  the  court  thought  that  length  of 
time  unreasonable,  for  Channel  1,  B.,  said  :  "  The 
bye-law  does  not  simply  require  one  month's 
notice,  but  that  a  month's  notice  shall  be  left 
with  the  clerk  at  one  of  the  monthly  meetings  of 
the  board.  Could  the  board  make  a  provision 
that  if  a  person  about  to  build  met  the  clerk  going 
to  a  board  meeting  and  gave  him  the  notice,  that 
should  not  suffice,  but  :;bat  it  must  be  given  at 
one  specific  period  only,  recurring  at  considerable 
intervals  P"  The  only  other  remark  attributed  in 
the  report  to  the  same  learned  judge  is:  "The 
argument  for  the  respondents  must  go  to  this 
extent,  that  a  man  is  liable  to  a  penalty  of  5L  for 
building  on  his  own  land  before  the  month's 
notice  has  expired,  although  the  building  is  in 
every  respect  in  conformity  with  the  bye-laws." 
I  moat  confess  that  I  cannot  very  well  make  out 
the  exact  grounds  of  the  judgment  in  that  case. 
The  bye-law  required  the  plans  to  be  delivered 
within  a  time  which,  if  the  case  came  before  ns 
now  for  decision,  I  should  say  was  an  unreasonably 
long  time ;  for  it  might  well  have  come  to  two 
months.  I  should  be  very  glad  to  have  a  more 
foU  account  of  the  judgment  in  that  case,  which 
seems  to  have  gone  on  the  ground  of  the  length  of 
time  being  unreasonable;  and  if  that  were  sol 
should  be  disposed  to  agree  with  it.  But  I  am 
unable  to  say  that  the  requirements  of  the  bye- 
kiw  in  the  present  case  are  at  all  unreasonable,  or 
that  the  local  board  have  gone  at  all  beyond  what 
is  warranted  b^  the  Act  of  Parliament.  I  am, 
therefore,  of  opinion  that  our  judgment  should  be 
for  the  appellant. 

QuAiK,  J. — ^I  am  of  the  same  opinion.  I  think 
that  this  bye-law  is  a  good  one,  that  it  is  not  ultra 
vires,  and  that  it  is  not  in  itself  unreasonable.  I 
shoald  have  no  doubt  whatever  on  this  matter 
were  it  not  for  the  two  cases  cited.  There  being 
no  reasons  given  by  the  court  for  their  iudgments 
in  those  cases,  I  am  unable  to  say  whether  our 
dedaion  in  the  present  case  differs  from  the  deci- 
sions in  those  cases  or  not.    The  only  part  of  the 
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bye-law  which  we  have  to  deal  with  here  is  that 
imposing  a  penalty  for  non-compliance  with  the 
requirements  of  the  bye-law;  and  I  think  it  is 
clear,  upon  the  authorities,  that  a  bye-law  may  be 
good  in  part  and  bad  in  part.  In  Clark  v.  Denfon 
(1  B.  &  Ad.  95),  Bayley,  J.  so  expressly  lays  it 
down.  And  I  think  there  was  a  case  in  which  the 
penalty  at  the  end  of  a  bye-law  was  held  bad 
and  unreasonable,  because,  there  being  only  one 
penalty,  the  parts  of  the  bye-law  were  not 
separable.  But  where  ths  parts  are  separable 
the  bye-law  may  be  good  in  part  and  bad 
in  part,  (a)  An  appropriate  mode  of  enforcing 
a  bye-law  is  by  the  infliction  of  a  reasouablo 
penalty ;  and  the  penalty  of  40«.  irapoiied  by 
the  bye-law  in  the  present  case  is  clearly  a 
reasonable  one.  Tben,  had  the  local  board  power 
to  make  such  bye-laws  P  Sect.  31-2  of  the 
Local  Government  Act  1848,  provides  as  follows  : 
[His  Lordship  read  the  section.]  By  that  section 
they  may  make  bye-laws  containing  such  pro- 
visions as  they  think  necessary  ''  as  to  the  deposit 
of  plans  and  sections  by  persons  intending  .... 
to  construct  building^."  Unless  we  can  see  that 
the  provisions  actually  contained  in  the  bye-laws 
are  unreasonable,  I  have  no  doubt  whatever  that 
they  are  within  the  power  here  given  to  the  local 
board  ;  and  I  see  nothing  whatever  unreasonable 
about  the  provisions  contained  in  this  bye  law.  I 
think  that  the  bye-law  is  a  perfectly  good  one. 
But  it  is  urged  that  the  local  board  has  no  power 
to  impose  a  penalty  because  another  remedy  is 
given  to  them  in  the  power  which  they  possess  to 
pull  down  any  buildings  which  contravene  their 
bye-laws.  It  seems  to  me  that  the  two  remedies 
are  quite  distinct  and  quite  consistent  with  each 
other.  Notice  must  be  given  before  commencing 
to  build,  and  plans  must  be  deposited ;  the  pulling 
down  afterwards  of  buildings  not  properly  erected 
is  quite  a  different  thing.  It  seems  to  me  that 
both  things  are  necessary  to  make  the  bye-law 
reasonable  in  itself.  I  am  of  opinion,  therefore, 
that  the  case  should  be  remitted  to  the  justices, 
with  our  opinion  that,  under  the  circumstances, 
they  should  have  convicted. 

Case  remitted,  with  opinion  thai  respondent 
shotM  have  been  convicted. 

Attorneys  for  appellant,  Clarke,  Bawlins,  and 
Clarke. 

Attorney  for  respondent,  /.  Scott,  for  Dale, 
North  Shields. 

(a)  In  Bex  r.  Faversham  (8  T.  Rep.  356)  Lord  Kenyon, 
C.J.  said  :  "  Thougrh  a  bye-lavr  may  be  good  in  part  and 
bad  in  part,  yet  it  can  be  bo  only  where  the  two  parts 
are  entire  and  distinct  from  each  other."  And  in  Reg,  v. 
Lundie  (31  L.  J.  157,  M.  C. ;  5  L.  T.  Bep.  N.  S.  830), 
where  one  of  the  bye-iawa  made  by  the  paatore  masters 
of  the  common  paittores  of  a  borongh  under  a  IoohI  Aot, 
passed  to  provide  for  the  proper  regolation  thereof,  pro- 
vided that  "if  any  person  shall  stook  or  depasture  a 
vicious  horse  on  any  part  of  the  common  pastnrefi,  then, 
and  in  every  snch  case,  the  person  or  persons  so  offending, 
and  the  owner  or  owners  of  the  stock  and  cattle  shall 
respectively  forfeit  and  pay  for  every  snch  offence  52.,"  it 
was  held  that  so  much  of  the  bye-law  as  referred  to  the 
infliction  of  the  fine  upon  the  person  actually  transgres- 
sing  was  divisible  from  that  portion  which  referred  to  the 
owner  of  the  stock ;  that  the  former  part  of  the  bye-law 
was  reasonable  and  good,  and  might  stand  independently 
of  the  latter,  which,  if  bad,  might  be  rejected. 
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Beported  hj  Ethxbxxotov   Smith  and  J.  M.  Lbxt,  EEqn. 

fiarrlston-at-Law. 


Friday,  Nov.  20, 1874. 
Hodgson  and  another  v.  Pearson. 

Land  tax,  redemption  of— Manor  and  woodlan  Is — 
Incloeiire  after  alleged  redemption — Whether  re- 
demption  affects  lands  inclosed  after  its  date — 
Discrepancy  between  oertificaie  and  schedule — 
Burden  of  proof,  whether  upon  Land  Tax  Com- 
missioners  or  party  daiming  exemption. 

Where  a  manor  has  once  been  charged  with  land 
tax,  and  the  tax  once  redeemed,  no  after  inclosure 
of  the  waste  la/nds  will  render  the  manor  liable  to 
re'O^sessment.  ^ 

If  there  be  a  discrepa/ncy  between  tlie  contract  for 
and  the  certificate  of  redemption  on  the  one  hand 
and  the  schedule  to  stich  contract  and  certificate 
and  the  duplicate  assessment  on  the  other,  the 
contract  am,d  certifi^cate  is  to  be  deemed  the  true 
description,  in  the  absence  of  affirmative  evidence 
to  the  contrary,  which  evidence  it  lies  upon  the 
La/nd  Tax  Commissioners  to  produce. 

The  plaintiffs  were  the  executors  of  the  will  of  ff., 
and  the  defendant  was  a  collector  of  land  tax.  In 
1799  the  predecessor  in  title  ofH.  had  entered  into 
a  contract  for  the  redemption  of  the  land  tax 
charged  upon  {inter  alia)  a  ma/nor  of  which  such 
predecessor  was  lord.  The  certificate  of  contract 
given  by  the  Lamd  Tax  Commissioners  set  out  that 
the  m,anor,  grove,  and  woodlands  were  charged 
with  land  tax  to  the  amount  of  701. 4s.,  and  the  con^ 
tract  for  redemption,  that  the  tax  charged  upon 
the  mxinor,  grove,  and  woodlands  was  redeemed 
for  a  sum  therein  mentioned,  bu^neiUher  the  dupli- 
cate  assessment  nor  the  schedules  to  the  certificate 
or  contract  m^ide  any  msntion  of  such  manor, 
groves,  and  woodlands. 

In  1844  ff.  botuint  the  m^nor,  and  afterwards 
h'ought  the  waste  into  profitable  occupation. 
No  demand  of  land  tax  was  made  of  him  untU 
1867,  when  121. 17s.  4d.  was  demanded  as  a  sum 
"assessed  and  not  exonerated.**  S.  refusing  to 
pay,  and  being  distrained  upon  by  the  defendant, 
brought  an  auction  for  iUegcU  distress,  which  was 
continued  by  theplairUiffs : 

Held,  by  Keating,  Lush,  and  Denm,an,  J  J.,  upon  a 
special  case  stated  withotU  pleadings,  that  the 
plaintiffs  were  entitled  to  judgmsnt. 

This  was  a  special  case  without  pleadings  in  an 

action  by  the  execntor  and  ezecutriz  of  the  will  of 

Richard  Hodgson,  and  the  following  are  the  ma- 

terialparts  of  such  case : 

1.  The  testator  was  Lord  of  the  Manor  of  Ching- 
ford  St.  Paal,  in  the  county  of  Essex,  and  the 
defendant  the  yestry  collector  o£  land  tax  for  the 
parish  of  Chingfoj'd,  and  this  action  arises  from  a 
claim  made  by  the  defendant,  as  such  collector,  on 
the  testator  for  121. 17s,  4d.,  as  and  for  land  tax 
assessed  on  the  dwelling-house  and  lands  of  the 
plaintiffs,  called  Hawkwood  Estate,  for  the  year 
1870-1,  the  said  sum  being  described  as  "assessed 
and  not  exonerated." 

2.  The  testator  disputed,  and  his  executrix  and 
executor  dispute  the  liability  of  the  said  dwelling- 
house  and  lands  to  assessment  to  land  tax,  under 
the  circumstances  hereinafter  stated. 

3.  In  the  year  1799,  the  manor  of  Chingford 
St.  Paul,  and  divers  messuages,  &c.,  lands,  and 
premises,  situate  in  the  same  parish,  formed  part 


of  the  estate  of  John  Snell,  Esq.,  a  lunatic,  William 
Snell  being  his  committee. 

4.  On  the  29th  June,  1798,  a  contract  for  the 
redemption  of  702. 16«.  land  tax,  12s.  of  which  wm 
in  respect  of  land  in  the  parish  of  Walthamstow, 
and  the  remaininj^  702.  4s.  in  respect  of  land  in  the 
said  parish  of  Chmgf  ord,  was  entered  into  between 
the  Ker.  Bobert  Lewis,  clerk,  and  Walter  Uroa- 
hart,  two  of  the  land  tax  commissioners,  and  toe 
said  William  Snell.  The  following  is  a  correct 
copy  of  the  certificate  of  the  commissioners,  certi- 
fying the  lands  stated  by  them  to  be  charged  with 
tne  said  land  tax,  and  the  contract  for  the  re- 
demption of  the  same : 

Land  Tax  fiedemption  Offioe, 
Offioe  of  Inland  Beyenae,  SomerMt  Home. 
Ck>mity  of  Essex. 

Registered  18th  Aug.  1799. 

Offloe  Begister,  No.  40,213. 

Certifioate  of  James  Bnrwich,  Esqaire,  and  Waltsr 
Urqahsf  t,  two  of  the  Commissioners  of  Land  Tax  for  the 
ooimty  of  Essex,  that  the  Manor  of  Chingford  St.  Paul, 
and  two  enclosed  ^froves.  containing  together  by  admea> 
snrement  twenty-six  acres,  and  the  woodland  on  we  afore- 
said manor,  in  the  ooonpiebtion  of  John  Snell,  Esqniie; 
and  that  the  manor-bonse  called  Chingford  Hall,  with  the 
ontbnildings,  a  small  field  garden  held  therewith,  con- 
taining together  six  acres,  in  the  occnpation  of  John 
Temple ;  and  that  the  farmhonse  called  Chingford  HsU 
Farm,  with  the  ontboildings  and  several  doses  of  arable 
and  pasture  land,  containing  abont  216|  acres,  and  that 
.  .  .  [Here  followed  a  spedfio  enumeration  of  the  yarioiis 
doses,  with  ooonpiers  and  measnrements]  . . .  are  charged 
with  land  tax  to  the  amount  of  701. 48.,  all  which  manors, 
messuages,  lands,  and  premises,  with  their  appurtenaaoes, 
are  situated  in  the  parish  of  Chingford,  in  the  said  conntf 
of  Essex,  and  are  the  estate  of  John  Snell,  Es<^Qire,  a 
InnatiOj  and  in  tiie  dnplioate  for  the  parish  of  Chmgfoid 
aforesaid  are  rated  aa  under,  tIs.  : 


Purlshes. 

Proprietors. 

Ooonpiers. 

Sum 

Chingford. 

John  8nell.  Esq. 

* 

Bt.  Cooper 

£  9.  d. 
18    4   0 

W.  Hioks   

9  12   0 

Oso.  Newland 

84    8   0 

14   0 

D.  Stiddolph 

8  IS   0 

Thos.  Fours 

7  18   0 

Jas.  PomartTs 

14   0 

W.  Houghton  

Wm.  "K"*** 

SU  0 
0  18   0 

1 
1 

C70    4  0 

Also  oertiflcate  of  a  oontnMt  dated  the  89th  June  1799, 
whereby  the  Ber.  Bobert  Lewis,  Clerk,  and  Walter 
Urquhurt,  two  of  the  oommissioners  for  tho  pnrpoee  of 
the  said  Acts  for  the  said  county  of  Essex,  certified  thai 
they  had  contracted  with  William  Smith,  of  Shenley,  hi 
the  county  of  Hertford,  Esquire,  committee  of  John  SmIL 
Esquire,  a  lunatic,  for  the  redemption  of  702^  X6».  hm 
tax,  charged  upon  the  Manor  of  Chingford  St.  Paul,  and 
two  inclosed  groyes,  containing  together  br  eetimatkm 
twenty-six  acres,  and  on  the  woodland  on  the  aforesaid 
manor,  in  the  occupation  of  the  said  John  Snell,  Eeqmre; 
and  on  the  manor-house  called  Chingford  Hall,  aiid  tiid 
outbuildings  and  a  small  Add  garden  hdd  therewith,  ooa- 
tinning  together  six  acres,  in  the  occupation  of  Jdm 
Temple;  and  on  a  farmhonse  called  Chingford  HsU 
Farm,  with  the  outbuilding  and  eeyeral  doses  of  arahia 
and  pasture  land,  containing  about  216^  aorea ;  and  on 
.  .  .  [Here  followed  a  spedflc  enumeration  of  the  eloeei, 
aa  in  the  oertiflcate]  ...  All  which  manors,  meaaaages, 
hmds,  and  premises,  with  their  apportenanoes,  are  aiime 
in  the  parish  of  Chingford,  in  the  county  of  Eeeez,  and 
on  about  5|  acres  of  commonable  land  in  Gravdl  Pit  Field, 
in  the  parish  of  Walthamstow,  in  the  occupation  of  John 
Temple,  all  which  estates  belong  to  the  said  ^miiam  QodSU 
Esquire,  aa  oommittee  of  the  above-mentioned  John  Snellt 
Esq.,  and  are  rated  in  the  duplicate  aa  following.  .  •  • 
[Here  followed  a  achednle  similar  to  the  aboTe,  exoepi 
that  the  total  som  in  the  4th  column  waa  raised  to  70L  19s, 
hy  the  addition  of  a  som  aet  down  of  Ida.  in  leapeot  of 
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kDd  in  the  pftrisli  of  Walthamstow,  the  proprietor  being 
Btmed  M  William  SneU.] 

The  oonsideration  was  declared  to  be  25§6^ 
GoTemment  Stock  by  sixteen  instalments,  and  a 
receipt  was  indorsed  for  649Z.  Sa.  Beduoed  Three 
Per  Cents.,  being  for  instalments  completed. 

5.  Although  in  the  body  of  the  certificate  of 
aasessment,  the  manor  of  Chinpford,  and  two  in- 
dosed  groves,  containing  together  twenty-six 
acres,  and  the  woodlands  in  the  aforesaid  manor, 
then  in  the  occnpation  of  John  Snell,  are  specifi- 
cally mentioned  as  being  included  among  the  lands 
stated  to  be  charged  with  land  tax  to  the  amount 
of  701.  48.,  and^to  be  rated  in  the  duplicate  assess- 
ment for  the  parish  of  Chingford,  neither  the  sche- 
dule to  the  said  certificate  of  assessment  nor  that 
to  the  contract,  nor  the  duplicate  assessment, 
comprises  the  said  manor,  groves,  or  woodlands  ; 
and  there  is  no  evidence  beyond  the  statements  in 
the  said  certificate  and  contract  that  the  said 
manor,  or  groves,  or  woodland  ever  had  been 
charged  with  land  tax  prior  to  the  said  contract  of 
redemption. 

d.  [Copies  of  duplicate  assessments  for  the  years 
1798  and  1799  made  part  of  case.  In  these  the 
amounts  were  the  same  as  those  in  the  certificate 
and  contract,  but  the  names  of  the  occupiers  were 
in  many  cases  different.] 

7, 8.  The  said  manor,  groves,  and  woodlands  were 
bought  by  the  testator  of  the  representatives  of 
John  Sueil,  in  1844,  at  which  date  a  large  portion 
of  the  manor  was  uninclosed  and  subject  to  certain 
commonable  rights. 

9.  On  various  occasions  afterwards  portions 
of  the  waste  land  were  inclosed  and  brought 
into  cultivation.  The  testator  cut  down  much 
timber  of  the  woodlands,  and  built  a  residence  and 
fiirmhoase  on  some  of  the  inclosed  land.  The  same 
comprises  the  EEawkwood  euiate,  now  assessed  to 
the  land  tax  as  hereinafter  stated,  and  in  respect  of 
which  the  liability  to  assessment  is  in  dispute. 

10.  Since  the  redemption,  effected  as  described 
in  paragraph  3,  no  claim  for  land  tax  is  known  to 
have  been  made  in  respect  of  the  said  manor, 
groves,  or  woodlands,  until  the  year  1867,  when 
the  testator  was  assessed  at  and  paid  12L  IQa.  for 
land  tax  in  respect  of  the  Hawk  wood  Estate. 

11.  12.  In  1868  the  testator  was  assessed  at 
12Z.  168.,  and  in  1869  at  132.  6«.,  but  disputing  his 
liability,  refused  to  pay  such  sums,  and  upon  the 
then  collector  distraining  his  goods,  took  legal 
proceedings  against  such  collector,  but  afterwards 
disoontinned  them.    The  like  happened  in  1870. 

13.  In  1871  the  defendant  claimed  122. 179.  4d., 
which  the  testator  again  refusing  to  pay,  a  distress 
was  again  made,  but  the  testator  bought  out  the 
distress,  and  thereupon  commenced  the  proceed- 
ings in  consequence  of  which  this  special  case  was 
oraered  to  be  stated. 

14.  The  plaintiffs  contend  that  all  the  land  tax 
payable  on  the  said  manor  and  woodland  was  re- 
deemed by  the  certificate  of  contract  in  1799,  and 
that  whether  the  testator  or  his  predecessors  in« 
closed  or  not,  they  could  not  become  liable  to  land 
tax,  and  that  the  defendant  committed  a  trespass 
in  distraining  for  the  same. 

15.  The  Land  Tax  Commissioners  for  the  dis- 
trict, who  defend  the  action,  and  the  defendant, 
contend  that  the  land  tax  was  never  legally  re- 
deemed, and,  further,  that  assuming  (which  they 
do  not  admit)  that  the  manor  was  in  tact  redeemed, 
snch  redeaiptiou  could  and  did  only  affect  svitb 


incidents  of  the  said  manor  as  were  assessable, 
such  as  fines,  heriots,  quit  rents,  amerciaments, 
and  other  profits  to  the  land,  and  could  not  and 
did  not  comprise  (as  being  not  assessable)  the  open 
and  uninclosed  wastes,  which  could  not  be  pro- 
perly assessable,  unless  and  until  they  were  in- 
closed and  cultivated  and  brought  into  profitable 
occupation,  and  they  contend  that  the  interest  of 
the  lord  and  the  commoners  on  the  wastes  of  a 
manor  cannot  and  ought  not  to  be  assessed  to  the 
land  tax  save  in  the  shape  of  charges  on  the  several 
commoners  in  respect  of  their  rights  of  common  to 
be  included  in  the  assessment  of  the  messuages 
and  lands  in  respect  of  which  such  rights  of  com- 
mon are  held ;  and  that  in  consequence  of  the  in- 
closure  by  the  testator  of  the  said  waste  lands  and 
the  bringing  the  same  into  profitable  occupation, 
the  same  became  liable  to  assessment,  and  was 
properly  assessed  accordingly. 

16.  [Court  to  draw  inferences  of  fact.] 

17,  18.  The  question  for  the  opinion  of  the  court 
is,  whether  the  said  land  so  being  the  subject  of 
this  action  is  liable  to  be  assessed.  The  amount  of 
assessment  is  not  in  di.^pute.  If  the  court  shall  be 
of  opinion  that  the  laud  is  not  liable,  the  judgment 
is  to  be  entered  for  the  plaintiffs  for  201.  and  costs 
of  suit.  If  the  court  shall  be  of  opinion  that  the 
land  is  liable,  then  judgment  of  noUe  pros.t  with 
costs  of  defence,  is  to  be  entered  for  the  defendant. 

Qrantham^  lor  the  plaintiffs. — The  questions  are, 
First,  whether  the  reclamation  of  the  waste  made 
it  subject  anew  to  laud  tax  once  redeemed  ;  and, 
secondly,  whether  the  certificate  and  contract  are 
not  conclusive  to  show  that  the  manor  is  exempt. 
This  contract  for  redemption  was  entered  into  under 
38  Geo.  3,  c.  60,  the  Act  in  force  at  the  time  with 
reference  to  the  assessment  and  redemption  of 
land  tax.  By  sects.  8  and  9  of  that  Act,  two  com- 
missioners may  contract  with  persons  "  holding 
any  manors,  messuages,  lands,  tenements,  or  here- 
ditaments" for  the  redemption  of  the  land  tax 
charged  thereon,  in  the  form  prescribed  by  sche> 
dule  B  to  the  Act,  and  that  schedule  is  to  describe 
the  lands  as  they  are  described  in  the  certificate  of 
the  commissioners.  The  value  of  the  waste  was 
calculated  in  the  manor  by  reason  of  the  assessment 
upon  the  farms  adjoining  the  waste  being  enhanced 
in  consequence  of  the  waste  adjoining  them.  [Lush. 
J. — The  waste  was  never  assessed  eo  nomine.'] 
That  is  so.  [Lush,  J. — Can  you  redeem  what  is 
not  assessed  P]  It  is  sufficient  that  it  is  stated  in 
the  certificate  that  everything  held  by  Snell  was 
redeemed.  From  schedule  B  to  38  Geo.  3,  c.  60,  it 
appears  that  it  is  the  certificate  which  is  to  say 
what  are  the  lands  charged.  [Keating,  J . — That 
is  the  strength  of  your  case  ] 

Sir  H.  James,  Q.C.  (F.  M.  White  with  him),  for 
the  defendants. — First,  the  manor  has  not  been 
exonerated  in  any  sense  at  all ;  secondly,  if  it  has 
been  exonerated,  the  exoneration  holds  good  only 
in  respect  of  matters  appertaining  to  the  manor, 
such  as  quit  rents  and  right  of  sporting,  as  distinct 
from  the  soil  of  the  waste;  thirdly,  even  if  the 
lord's  interest  in  the  soil  of  the  waste  as  it  then 
stood  was  exonerated,  yet  the  inclosure  and  the 
building  over  the  soil  has  created  a  new  property 
which  is  liable  to  be  assessed.  As  to  the  first 
point,  the  burden  of  proof  lies  upon  the  defendants 
to  show  the  exoneration.  By  tne  17th  section  of 
38  Geo.  3,  c.  60,  persons  wishing  the  benefit  of 
preference  mentioned  in  the  Act  are  to  produce  "a 
schedule  or  description  in  writing  of  all  and  every 
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the  manors,  Ac,  oharged  with  such  land  tax,  which 
schedule  shall  contain  the  respective  natures  and 
quantities,  or  reputed  quantities,  of  the  premises." 
It  is,  therefore,  not  so  much  the  certificate  as  the 
schedule  which  is  to  be  looked  to  to  see  whether  a 
lec;al  redemption  has  been  effected  or  not.  As  to 
the  second  and  third  points,  it  mast  be  assumed 
that  the  waste  was  valueless,  as  it  might  well  be 
if  the  rights  of  common  were  appurcenant  to  lands 
occupied  by  other  persons.  [Denman,  J. — There 
must  always  be  some  value  attached  to  a  right  in 
the  soil.]  For  the  purpose  of  assessment  to  land 
tax  it  must  have  brought  in,  or  be  capable  of 
bringing  in,  some  yearly  profit ;  but  it  was  in  fact 
so  uncertain  in  value  as  to  be  incapable  of  assess- 
ment. This  is  not  like  the  case  of  land  tax  re- 
deemed upon  ordinary  land  upon  which  a  hout^e  is 
afterwards  built;  in  such  a  case,  no  doubt,  the  tax 
is  redeemed  once  for  all;  but  in  this  case  there 
has  been  nothing  more  than  the  exemption  of  a 
mere  manorial  something,  whatever  you  may  term 
it,  under  the  term  manor.  Formerly  quite  uncer- 
tain, and  therefore  unassessable,  it  has  now  become 
certain,  and  therefore  the  subject  of  assessment. 

Ch'antham  was  not  called  upon  to  reply. 

Keating,  J. — In  this  case  the  question  arises 
upon  the  validity  of  an  assessment  to  the  land  tax 
made  upon  Richard  Hodgson  by  the  Commissioners 
of  Land  Tax,  in  which  the  rate  is  made  on  a  rental 
of  386Z.,  and  the  sum  assessed  is  12L  17».  4d.  Mr. 
Hodgson's  executors  say  he  was  not  liable  to  that 
assessment,  asserting  that  so  far  back  as  the  year 
1799  the  manor  and  lands  of  a  manor  in  the  parish 
of  Ohingford  were  redeemed  from  the  tax.  In 
support  of  that  assertion  they  bring  before  us  a 
certificate,  dated  June  1799,  which  states  that  the 
manor  of  Ohingford  St.  Paul,  and  other  lands 
and  hereditaments,  are  charged  with  the  land 
tax  to  the  amount  of  701.  4«.,  "  all  which  messu- 
ages, lauds,  and  premises,"  runs  the  certificate, 
"are  situate  in  the  parish  of  Ohingford,  and 
are  rated  as  under."  Then  follows  the  sche- 
dule of  rating.  It  is  to  be  observed  that  whilst 
the  certificate  contains  a  minute  description  of 
the  lands  and  hereditaments  ^aid  to  be  included 
in  the  rate  of  70Z.  4«.,  the  schedule  of  rating  con- 
tains no  description  whatever,  except  the  names  of 
the  supposed  occupiers  of  the  property  in  respect 
of  which  the  assessments  are  made.  The  total  is 
702.  4«.,  but  inasmuch  as  the  names  only  of  the 
parties  assessed  are  given,  we  have  no  means 
whatever  of  knowing  how  far  the  assessments  cor- 
respond with  the  descriptions  mentioned  in  the 
certificate.  Now  it  is  contended  for  the  defendant 
that  in  order  to  seek  relief  from  the  assessment  to 
the  land  tax,  it  lies  upon  the  present  plaintiffs  to 
show  that  the  land  in  respect  of  which  the  exemp- 
tion is  claimed  was  assessed  and  afterwards  ex- 
empted from  the  assessment ;  and  it  is  contended 
that  this  exemption  is  not  shown,  inasmuch  as  the 
certificate  does  not  fit  in  with  the  schedule,  and  is 
therefore  incorrect.  Undoubtedly  it  is  impossible 
to  reconcile  the  certificate  with  the  schedule.  The 
certificate  contains  a  positive  assertion  that  the 
hereditaments  as  described  are  rated  under  the 
701.  43,1  but  upon  looking  to  the  sums  and  names, 
there  is  certainly  no  accurate  correspondence 
between  them,  and  the  question  is,  which  is  right 
and  which  is  wrong.  Now  it  would  seem  that  the 
contract  is  made  first,  and  the  certificate  is  en- 
rolled afterwards ;  but  the  certificate  would  apply 
only  to  the  lands  in    the  parish  of  Ohingford, 


whereas  the  contract  includes  also  five  acres  and 
a  half  of  commonable  land  in  the  parish  of  Wsl- 
thcspistow.    It  is  clear,  therefore,  from  these  as- 
sessments, that  they  were  not  indifferent  altogether 
to   commonable  lapd.     The  certificate   and  the 
description  in  the  contract  agree  accurately,  with 
the  exception  I  have  pointed  out,  and  the  amonnt, 
70L  16«.,  is  the  amount  of  70Z.  48.,  plus  the  12«.  in 
the  parish  of  Walthamstow.     Here  again  is  a 
description  which  it  is  impossible  to  reconcile.    It 
is  contended  with  great  force  by  Sir  Henry  James, 
that  it  is  impossible  that  the  manor  and  these  lands 
— the  waste  of  the  manor  and  the  woodland  of  the 
manor — could  have  been  included  in  this  assess- 
ment.   I  cannot  say  that  I  see  any  impossibility  in 
it,  although  I  agree  that   there  is  a  very  mat 
discrepancy  between  the  two  assessments.    It  is 
quite  impossible  to  reconcile  the  assessments  with 
the  description  in  the  contract  and  the  certificate. 
But  I  should  say  that  it  is  to  be  taken  more  against 
the  party  granting  the  enfranchisement  than  the 
other,  what  it  is  tliat  the  Orown  means  to  enfran- 
chise ;  and  if  a  minute  description  of  the  land  in- 
tended to  be  enfranchised  is  set  out  in  the  contract 
and  certificate,  it  is  not  the  circumstance  of  the 
schedule  being  inaccurate   thac    will    necessarily 
derogate  from  the  force  of  that  description.    Now 
we  are  to  draw  inferences  of  fact.    All  ihis  takes 
place  in.  the  year  1799,  and  things  remain  undis- 
turbed until  upon  various  occasions  some  of  the 
commoners,  and  also  the  lord  of  the  manor,  began 
to  inclose,  and  the  lord  of  the  manor  also  erected  a 
residence  and  farmhouse  upon  a  portion  of  the  in- 
closure.    We  have  not  the  dates  of  all  these  o{>era- 
tions,  nor  do  we  know  when  the  state  of  things 
occurred  which  first  awakened  the  vigilance  of  the 
Land  Tax  Oommissi oners.     All  we  know  is,  that 
it  was  not  until  the  year  1867  that  the  tax  was 
imposed.     It  seems  to  me  that  if  we  are  to  grope 
our  way  in  finding  out  how  far  the  schedule  does 
or  does  not  necessarily  exclude  the  lands  described 
in  the  certificate  and  the  contract,  that  the  undis- 
puted facts  of  acquiescence  tend  strongly  to  show 
that  these  lands  were  considered  as  included,  and 
so  treated  by  the  Land  Tax  Oommissi  oners.    Bat 
the  strength  of  the  plaintiff's  case  is,  that  he  has 
in  express  terms  that  which  would    include  his 
lands  stated  by  the  commissioners  in  1799  to  be 
exempted  ;  and  I  do  not  think  that  that  descrip- 
tion can  be  defeated  by  merely  pointing  to  a  sche- 
dule which  is  no  doubt  referred  to  in  the  certificate, 
but  which  either  must  be  inaccurate  itself,  or 
must  render  the  contract  and  certificate  inaocurate. 
I  prefer  to  give  weight  to  the  certificate  and  con- 
tract, and  think,  under  all  the  circumstances,  that 
the  plaintiffs  are  entitled  to  our  judgment. 

Lush,  J. — I  am  of  the  same  opinion.  The  pro- 
perty which  is  said  to  be  assessed  consists  of  a 
residence  and  farmhouse,  together  with  farm  offices 
and  buildings,  and  a  considerable  quantity  of  land. 
The  whole  estate  was  in  the  year  1799  part  of  the 
waste  of  the  manor.  At  various  times  since  thai 
period  portions  of  the  waste  have  been  inclosed,  and 
came  into  the  hands  of  Mr.  HodgsoA  as  a  parohaBer 
for  value ;  the  whole  of  these  are  Comprised  in 
what  is  called  the  Hawkwood  Estate.  The  question 
is,  whether  the  Hawkwood  Estate  has  or  has  not 
been  redeemed,  and  whether  it  is  or  is  not  exempt 
from  land  tax.  It  is  admitted,  and  cannot  indeed 
be  denied,  that  if  the  waste  of  the  manor  was  com- 
prised in  the  contract  for  redemption,  it  cannot  be 
assessed  now.     The  land  tax  once  redeemed  ia 
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redeemed  for  ever.     All   we  have   therefore   to 
determine  is,  what  is  the  reasonable  construction 
of  the  contract  of  the  29th  June  1799.    Now  this 
purports  to  be  a  contract  whereby  the  commis- 
sioners certify  that  they  have  "contracted  with 
William  Snell,  of  Shenley,  in  the  county  of  Hert- 
ford, Esq.,  the  committee  of  John  Snell,  Esq.,  a 
Innatic,  for  the  redemption  of  70L  Ws.  land  tax 
charged  upon  the  manor  of  Chingford  St.  Paul, 
and  two  inclosed  groves,  containing  together  by 
estimation  twenty-six  acres,  and  on  the  woodland 
on  the  aforesaid  manor  in  the  occupation  of  the 
said  John  Snell,  Esq."  It  then  enumerates  various 
other  properties  which  are  to  be  subjects  of  the 
contract.    The  words,  "  which  are  charged  on  the 
manor  together  with  other  properties  the  groves 
and  woodlands  of  the  manor,    prima  fade  embrace 
Dot  only  the  seignorial  rights,  bub  also  the  waste 
lands  and  everything  which  is  the  property  of  the 
lord ;  therefore  it  is  said  in  terms  that  the  land 
tax  which  it  was  proposed  to  redeem  was  charged 
upon  the  manor.    I  fail  to  see  anything  whatever 
to  qoalify  these  words.     We  read,   "all   which 
manors,  messuages,  lands,  and  premises  are  situate 
in  the  parish  of  Chingford,  in  the  said  county  of 
Essex,  and  are  rated  in  the  duplicate  as  follows." 
We  then  find  a  list  of  names  set  out,  the  name  of 
Mr.  SndU  as  proprietor,  and  the  names  of  a  num- 
ber of  other  persons  as  occupiers  of  that  which 
constitutes  the  manor  and  other  lands  described 
in  the  contract.    It  is  contended  that  there  is  an 
inconsistency,  because  the  contract  states  that  the 
manor,  together  with  the  woodland  and  groves,  at 
the  date  of  the  contract  were  in  the  occupation  of 
John  Snell  the  proprietor,  whereas  in  the  schedule 
there  is  no  land  put  down  as  being  in  the  occupa- 
tion of  John  Snell.    But  for  aught  we  know,  an 
old  description  was  adopted  when  the  assessment 
was  made  out  in  1799,  and  persons  were  put  down 
as  oocapiers  who  had  been  so  once,  but  had  ceased 
to  be  so.     I  see  no  necessary  inconsistency,  no 
impossibility  of  the  lands  which  are  put  down  as 
being  in  the  occupation  of  these  persons,  embrac- 
ing tlie  manor.    There  may  have  been  a  demise  of 
the  manor  or  of  the  waste  lands ;  the  manor  may 
have  been  at  one  time  or  the  other  in  the  occupa- 
tion of  these  persons.    I  may  add,  that  we  do  not 
know  the  acreage  of  the  manor  or  of  the  waste 
lands,  or  the  rental  of  tne  manor;  there  are  no 
facta  whatever  stated  on  this  case  which  enable  us 
to  draw  the  conclusion  that  the  mistake  is  in  one 
part  of  the  contract  more  than  in  another.     We 
must  give  effect  to  the  words  of  the  contract.   The 
commissioners  say  that  the  proposal  is  that  the 
contract  is  to  embrace  the  whole  of  the  manor, 
together  with  the  other  lands,  and  that  what  they 
mean  to  redeem  '*  is  rated  in  the  duplicate  under 
the  following  terms."     We  most  come  to  the  con- 
clarion  that  the  whole  of  the  manor  was  exempted 
— and  that  would  include  the  waste  lands  which 
are  the  subject  of  the  present  action.    I  think, 
^erefore,  that  we  can  only  put  this  construction 
upon  the  contract  without  in  effect  saying  where 
the  error  is. 

Dxnmak,  J. — The  only  difficnlty  that  has  pre- 
sented itself  to  my  mind  in  agreeing  to  the  full 
extent  with  the  judgment  of  my  brother  Lush  is, 
that  the  fifth  paragraph  of  the  case  finds  as  a  fact, 
that  "  although  in  the  body  of  the  certificate  the 
manor  of  Chingford  and  two  inclosed  groves,  con- 
taining together  by  admeasurement  twenty-six 
acres,  and  the  woodland  in  the  aforesaid  manor 


are  specifically  mentioned  as  being  included  among 
the  lands  stated  to  be  charged  with  the  land  tax ; 
neither  the   schedule  to  the  certificate   nor  that 
to  the  contract,  nor  the    duplicate    assessment, 
comprises     the     said    manor,    groves,  or    wood- 
land, and  there  is  no  evidence  beyond  the  state- 
ment in  the  certificate  and  contract  that  the  said 
manor,  groves,  or  woodland,  ever  had  been  charged 
with  land  tax."   Therefore  I  think  we  are  bound  to 
take  it  that  in  the  duplicate  both  to  the  contract 
and  certificate,  these  lands  are  not  included,  and 
that  they  are  not  to  be  found  among  the  things 
stated  in  the  duplicate.     But  still  the  question  is 
left  open  whether   there  is  evidence   here   upon 
which  we  can  conclude  thatM^hese  particular  lands 
were  really  included  in  the  contract.     In  order  to 
decide  that  point,  the  first  thing  we  have  to  look 
to  is  this  contract,  which  was  made  on  the  29th 
June   1799,  two  years  after  the  passing  of  the 
Act  under  which  it  was  made.     It  is  a  contract 
for  the  express  purpose  of  redeeming  the  land 
tax    upon    the    manor    of    Chingford    and    two 
inclosed    groves    and    woodlands.      The    parties 
agree  that  the  land  tax  upon  these  lands  shall  be 
redeemed,  and  in  accordance  with  the  Act  a  certi- 
ficate is  given  by  the  commissioners  in  the  August 
of  the  same  year,  stating  that  the  manor  and 
manor-house,  and  the  woodlands,  and  all  the  dis- 
puted parts  of  the  property,  are  charged  with  the 
tax  to  the  amount  of  70^.  48.    The  certificate  goes 
on,  no  doubt,  to  set  out  a  duplicate  which  makes 
out  the  702.. 4«.  in  a  manner  which,  according  to 
the  finding  in  the  case,  does  not  specificallv  in- 
clude the  land,  at  least  not  the  manor  and  the 
woodlands.    How  this  happened  it  is  not  for  us  to 
speculate.    We  are  bound  by  the  words  of  the  cer- 
tificate, and  I  apprehend  that  it  is  a  fallacy  on  the 
part  of  the  defendants  to  say  that  the  onus  of  proof 
lies  upon  the  other  side  to  make  out  their  exemp- 
tion.    We  have  the  statement  upon  the  face  of  the 
certificate  that  the  manor  and  woodlands,  and  the 
other  subjects  of  dispute,  are  the  subjects  of  a 
contract  for  the  redemption  of  land  tax,  and  that 
they  have  been  charged  with  land  tax.  It  is  difficult, 
no  doubt,  to  reconcile  that  statement   with   the 
duplicate ;  but  we  do  not  know  how  and  on  what 
principle  the  statement  was  made.    It  may  be  that 
in  assessing  the  value  of  these  lands  very  little 
indeed  was  attributed  to  the  value  of  the  manor, 
and  very  little  to  the  waste  lands,  and  yet  that  in 
point  of  fact  they  have  been  assessed  so  that  the 
land  tax  upon  them  could  be  redeemed.     However 
that  may  be,  as  against  the  certificate  itself  and  as 
against  the  practice  under  it,  as  found  in  the  case, 
that  for  a  long  series  of  years  the  tax  was  not 
claimed,  I  think  the  onus  of  proof  is  upon  those 
who  contend  now  that  this  transaction  did  not 
include  what  was    intended   to    be    included  in 
the  contract,  and  which  is  included  in  the  govern- 
ing words  of  the  certificate.    I  think,  therefore,  in 
the  absence  of  any  clear  proof  that  this  manor  was 
not  rated  and  not  exempted,  we  are  bound  to  hold 
that  it  was  rated  and  was  exempted. 

Jvdgment  for  plaintiffs. 

Attorneys  for  the  plaintiffs,  Kingsford  and  Dor^^ 
man. 

Attorneys  for  defendant,  Monckton,  Long,  and 
Co. 
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Monday,  Feb,  1, 1876. 
Flehino  and  another  v.  Cave  and  another 
(Barnstaple  Election  Petition). 
Co9ts,  taoBution  of — Election  petition — Instrueiions 
for  brief — Immp  eum  dUowed — Discretion   of 
master — Adjudication  upon  items. 
In  taxing  the  costs  of  the  respondent  to  an  election 
petition,  the  master  may  allow  a  lump  sum  under 
the  head  of  instructions  for  brief 
The  solicitor  of  one  of  the  respondents  to  the  B, 
election  petition  liad^  with  six  other  persons,  been 
engaged  for  more  than  six  days  in  visiting  238 
persons  alleged,  on  the  part  of  the  petitioners,  to 
nave  been  bribed.     Having  before  him  an  affi- 
davit to  that  effect,  the  particulars  delivered  (yy 
the  petitioners,  and  the  brief  of  the  respondents* 
counsel,  the  master,  upon  reviewing  a  former  tax- 
ation, pursuant   to   an  order  of  Amphleit,  B., 
allowed  the  lump  sum  of  200l.,u/nder  the  head 
"  Instructions  for  brief,*'  being  the  sam^  sum  as 
he  had  allowed  tmder  the  same  head  upon  sv^h 
former  taxation. 
Held,  that  the  niaster*s  discretion  ought  not  to  be 
interfered  with,  and  a  rule  thai  he  should  further 
review  his  taxation  discharged. 
This  was  a  rule  calling  upon  the  respondents  to 
the  Barnstaple  Election  retition  to  show  cause 
why  the  master  should  not  be  at  liberty  to  further 
review  his  taxation  of  the  said  respondents'  costs 
in  respect  of  the  instructions  for  bnef. 

The  matter  had  originally  been  brought  before 
Amphlett,  B.,  in  chambers,  who  had  made  two 
orders  thereon,  first,  that  the  taxation  should  be 
reviewed,  and  subsequently,  that  the  amount  of 
costs  allowed  after  the  review  should  be  paid  to 
the  respondents  ;  but  the  learned  baron  had  stayed 
the  operation  of  the  subsequent  order  until  the 
fifth  day  of  Hilary  Term,  so  that  the  petitioners 
might  have  the  opportunity  of  disputing  the  cor- 
rectness of  the  review  upon  the  argument  of  the 
present  rule. 

The  said  first  order  of  Amphlett,  B.,  proceeded 
upon  the  opinion  that  the  matters  contained  in  the 
following  paragraph  of  the  affidavit  of  the  manag- 
ing clerk  of  the  petitioners*  agents  "  required 
further  consideration." 

I  objeoted  at  length,  to  the  instniotions  for  brief,  and 
insisted  that  I  was  entitled  to  call  for  an  affidavit  in  sup. 
port  of  the  allegations  contained  in  snoh  item,  and  the 
master  at  first  considered  he  was  bonnd  to  call  for  snch 
affidavit,  bnt  afterwards  said  he  would  take  the  respon- 
sibility of  dealing  with  the  items  without  the  affidavit,  as 
no  sufficient  explanation  could  possibly  be  given  in  such 
a  caae.  I  then  argued  that  the  charge  must  be  confined 
to  a  period  within  six  dayp,  and  that  the  remuneration 
must  be  allowed  with  reference  thereto,  but  the  master 
considered  that  that  was  the  reason  that  none  should  be 
charged  than  as  if  a  longer  period  had  been  consumed. 

The  amount  allowed  by  the  master  and  so  ob« 
jected  to  was  2002. 

Upon  the  review  of  the  taxation,  as  ordered  by 
Amphlett,  B.,  the  master  had  before  him  an  affi- 
davit by  the  respondents*  solicitor  that  he  had 
specially  employed  six  persons,  who  had  been 
constantly  engaged  from  the  time  of  the  particulars 
being  received  up  to  the  time  of  the  hearing  of  the 
petition  (extending  over  a  period  of  six  oays)  in 
visiting  various  persons  (238  in  number)  alleged 
to  have  been  bribed  and  to  have  been  guilty  of 
bribery,  &©,,  in  order  to  get  up  evidence  to  rebut 
the  allegations  of  the  petitioners. 

Upon  considering  this  affidavit,  together  with 
the  briefs  and  particulars  (which  he  had  previously 


gone   through),   the   master   expressed   himself 
satisfied  that  the  said  amount  of  200L,  which  he 
had  allowed  for  "  instructions  for  brief,**  wu  a 
fair  and  proper  one,  and  refused  to  alter  it. 
Wilberforce  showed  cause,  and  cited 

The  Tcmworth,  Fenryn^   and   Bouiham'pUm  ecMt, 
22  L.  T.  Bep.  N.  S.  d8 ;  L.  Bep.  5  G.  P.  172; 

TilUtt  V.  Btracey  {The  Norvnch  case),  22  L.  T.  Bep. 
N.S.lOl;  L.  Bep.  5  0.  P.  185 ;  39  L.  J.  93,  G. P. 
W.  0.  Harrison  supported  the  rule. 

Lord  CoLEEiDGE,  C.J. — I  am  of  opinion  that  this 
rule  ought  to  be  discharged.  It  appears  that  there 
was  a  taxation  before  the  master  in  the  first  in- 
stance, and  that  afterwards  my  brother  Amphlett 
made  an  order  that  that  taxation  shoald  be  re- 
viewed, on  the  ground  that  a  lump  sum  had  been 
allowed  under  the  head  of  *'InstructionHfor  brief," 
and  that  the  petitioner  was  entitled  lo  have  the 
particular  items  making  up  this  lump  sum  judi- 
cially considered  by  the  master.  Thereupon  the 
master  went  carefully  through  the  briuf  and  exer- 
cised his  judgment.  He  had  before  him  the  bill  of 
particulars,  which  would  suggest  to  his  mind  the 
kind  of  charges  made.  He  had  also  before  him 
the  affidavit  of  the  solicitor  for  one  of  the  respon- 
dents, which  shows  in  great  detail  what  the  depo- 
nent and  six  other  persons  had  done  in  getting  np 
evidence  to  answer  the  charges  made  in  the  peti- 
tion. Having  all  these  materials  before  him,  the 
master  looked  into  the  matter  a^in,  and  came  tea 
conclusion  as  to  the  amount  which  it  would  be  rea- 
sonable for  him  to  allow.  This  being  so,  the  taxation 
was  really  conducted  upon  the  principle  which  Mr. 
Harrison  contends  for.  It  is  not  necessary  to  set 
out  items,  it  is  only  necessary  to  go  through  them; 
and  the  principle  is  clearly  recognined  in  the  au- 
thorities. In  the  Tamworth  case  and  also  in  the 
Penryn  case  it  appears  thac  exactly  the  same 
thing  was  done  by  the  master,  imd  afterwards 
upheld  by  the  court.  In  both  those  cases  a  lump 
^sum  had  been  allowed  under  the  hoad  of  *'  Instruc- 
tions for  brief.**  In  the  Southampton  coMe  {M 
sup.),  no  doiibt  the  court  ordered  a  review.  But 
when  the  special  circumstances  ol'  that  oane  come 
to  be  considered,  it  will  be  found  to  be  an 
authority  not  in  opposition  to  but  to  the  same 
effect  as  the  two  other  cases.  Bovill,  C.J.,  says: 
"The  costs  charged  on  account  of  preliminary 
expenses  amounted  to  nearly  10002.,  and  1061,  only 
has  been  allowed.  The  master  has  not  a  veiy  dis- 
tinct recollection  as  to  the  principle  on  which  he 
acted ;  and  looking  to  the  fkffidavits,  and  the  ab- 
sence of  any  answer  to  them,  to  the  particularR, 
the  number  of  votes  objected  to,  the  length  of  the 
briefs  allowed  by  the  master,  t>he  number  of  wit- 
nesses, and  the  other  circumstances  of  the  casei  we 
think  the  decision  of  the  master  sliould  be  recon- 
sidered by  him.  We  think  also  that  the  parties 
are  entitled  to  have  his  judgment  upon  the  parti- 
cular items  in  the  preliminary  expenses,  if  they 
think  fit,  instead  of  their  boing  included  in  the 
allowance  of  one  sum  in  gross  to  cover  the  whole 
of  what  the  master  may  think  ought  to  be  allowed. 
This  means  that  the  taxation  must  not  be  effected 
in  any  haphazard  fashion,  but  that  the  lump  snm 
must  be  made  up  of  adjodic  ited  items.**  And  it 
is  to  be  observed  that  Willos,  J.,  dinsented  even 
from  this. 

Bebtt,  J. — If  the  master  had  done  nothing  here 
bnt  allow  a  lump  sum,  without  having  gone  into 
the  items,  I  should  have  thought  that  he  was 
wrong.     But  it  appears  that  the  master  did  go 
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into  the  items  with  a  special  affidavit  and  the  brief 
before  him.  Mr.  Harrison  objects  to  the  particular 
kind  of  eyidence  that  satisfied  the  master  that  the 
^2.  was  a  &ir  sum  to  allow.  Bat  I  do  not  think 
the  court  should  interfere  with  the  discretion  of 
the  master  so  as  to  dictate  to  him  upon  what  evi- 
dence he  is  to  proceed. 

Gkove,  J.—In  Hai  V.  Peel  (22  L.  T.  Bep.  K  8. 
28;  L,  Bep.  5  0.  P.  '172),  Bovill,  0.  J.,  says : 
''Where  a  principle  is  involved,  the  coart  will 
always  entertain  the  question,  and  if  necessary 
give  directions  to  the  master,  but  where  it  is  a 
opestion  of  whether  the  master  has  exercised  his 
oiscretion  properly,  or  it  is  only  a  question  as  to 
the  amount  to  be  allowed,  the  court  is  generally 
nnwilling  to  interfere  with  the  judgment  of  its 
officer,  whose  pecoliar  province  it  is  to  investigate 
and  to  judge  of  such  matters,  unless  there  are 
very  strong  grounds  to  show  that  the  officer  is 
wrong  in  the  judgment  which  he  has  formed."  I 
see  no  such  "  very  strong  grounds  "  in  the  present 
case,  and  therefore  think  that  this  rule  ought  to  be 
discharged. 

BssMASt  J. — I  also  think  the  rule  ought  to  be 
discharged.  I  see  no  breach  of  principle,  on  the 
groand  of  which  we  ought  to  interfere  with  the 
master.  Rule  discharged. 

Agents  for  the  petitioners,  Stevens,  WiUdnson, 
and  Harries, 

Affentsfor  the  respondents,  WyaM,  Hoskins,  and 
Hooker, 


B«p<nt0d  bj  M.  W.  ICKellab,  Esq.,  Barrister-at-lAW. 


Tuesday,  Feb,  2,  1875. 

PUJICSTBAD     BOAAD    OF    WOBKS    V,    BkITISH    LaND 

OOMPAKT. 

Owners  of  land — Public  cross  roads — Land  bound' 
vng,  or  ahutiing  on  a  new  street — Metropolis 
Management  Acts  1855  ^  1862  (18  ^  19  Viet,  c 
120,  M.  105  ^  250 ;    25  |-  26  Vict,  c,  102,  s,  77). 

The  defendants,  having  laid  out  an  estate  they  had 
purchased  for  building  purposes,  cut  roads  oross' 
wig  ecuh  other,  and  conveyed  the  various  lots  to 
different  persons,  these  roads  being  described  as 
the  bowndaries,  TJie  plaintiffs  assessed  the  oumers 
of  ike  hotues  in  some  of  the  streets,  and  the  oumers 
of  land  bounding  or  abutting  on  them,  for  the 
eamense  of  paving  those  streets  under  18  Sf  19 
Vxd,  c  120,  sect,  105,  and  2b  ^  26  Vict,  c.  102, 
»,  77;  and  in  so  doing  they  assessed  the  dc' 
fendants  as  owners  of  such  land  in  respect  of 
those  streets  which  ran  into  the  sides  or  ends  of  the 
streets  paved, 

Hdd,  by  the  Exchequer  Chamber  (reversing  ihe 
decision  of  the  Queen* s  Bench),  that,  assuming  the 
defendants  stiU  to  possess  their  former  interest  in 
the  soU  of  the  streets  which  bounded  the  lots  they 
had  conveyed,  they  were  not  oumers  of  the  land  at 
the  points  of  intersection  with  the  paved  streets 
wihin  the  meaning  of  the  Metropolis  Manage' 
r^ent  Acts, 

This  was  an  appeal  against  a  decision  of  the  Oourt 
of  Queen's  Bench  (Blackburn  and  Archibald,  J  J.), 
hi  hvour  of  the  plaintiffs,  on  a  special  case  stated 
it  Nisi  Prios. 

The  case  was  argued  in  the  court  below  on  Thurs- 
^,  Nov.  12, 1874,  and  is  fully  reported  ante,  p. 
315;  31 L.  T.  Bep.  N.  S.  752;  L.  Bep.  10  Q.  B.  16. 


Fitzjames  Stephen,  Q.C.  (with  him  Shaw),  now 
argued  for  defendants,  the  appellants. — The  Court 
of  Queen's  Bench  decided  against  the  defendants 
upon  both  points  raised  by  them ;  if  either  of  these 
points  was  wrongly  decided  the  judgment  must 
be  reversed.    The  first  question  is  whether  the 
soil  of  the  intersections  of  the  streets  is  vested  in 
the  defendants,  they  having  conveyed  away  the 
pieces  of  land  adjoinmg.    [The  court  expressed  no 
opinion  on  this  point,  and  no  argument  on  behalf 
or  the  plaintifiB  was  heard  upon  it.]    The  second 
question  is   whether   the    defendants,   assuming 
them  to  be  owners  of  the  soil  of  the  cross  streets 
at  the  points  of  intersection,  are  owners  of  the 
land  bounding  or  abutting  on  **  the  main  street," 
so  as  to  be  liable  to  contribute  to  the  rates  sued 
for,  under  25  &  26  Vict.  c.  102,  s.  77.    The  duty 
imposed  upon  the  owners  of  houses  forming  streets 
by  18  &  19  Yict.  c.  120,  s.  105,  was  extended 
to  the  owners  of  unbuilt  spaces  by  this  sect.  77  of 
the  later  Act  of  1862,  which  enabled  the  vestry  or 
district  board  to  apportion  the  rates  as  might  be 
just  and  expedient  oetween  the  owners  of  land  and 
hoases ;  the    section    proceeds :  "  and    any  such 
cost  or  expenses  including  the  costs  of  paving  at 
the  points  of  intersection  of  streets,  and  all  other 
incidental  costs  and  charges  shall  be  apportioned 
hj  the  vestry  or  board,  and  shall  be  recoverable 
either  before  the  work  shall  be  commenced,  or 
during  its  progyress,  or  after  its  completion,*'  .  .  . 
"either   by   action    at    law,    or  in   a    summary 
manner."    The  part  of   this  section  concerning 
the  points  of  intersection  of  streets  would  have 
no  effect  if  the  owners  of  the  soil  of  the  cross 
streets  can  be  rated.    Bv  sect.  250,  the  interpreta- 
tion clause  of  the  Act  of  1855,  "  the  word  'owners' 
shall  (with  an  exception  not  material)  mean  the 
person  for  the  time  being  receiving  the  rack  rent 
of  the  lands  or  premises  in  connection  with  which 
the  said  road  is  used,  whether  on  his  own  account 
or  as  agent  or  trustee  for  any  other  person,  or  who 
would  so  receive  the  same  if  such  lands  or  pre- 
mises were  let  at  a  rack  rent."    The  necessary 
inference  from  that  definition,  and  from  the  oases 
which   have  been  decided  upon  it,  is  that  the 
ownership  of  land  to  be  ratable  must  be  profit- 
able  in  a  different  and  more  direct  manner  than 
that  of  the  defendants  in  this  case : 

AngeU  v.  Paddvngton,  L.  Bep.  3  Q.  B.  714 ; 
Bowditch  ▼.  Wakefield,  25  L.  T.  Bep.  N.  S.  88 ;  L.  Bep. 

6Q.B.Se7; 
Pound  and  Lord  Northbrooh  v.  Plumstead  Board  of 

Works,  L.  Bep.  7  Q.  B.  183 ; 
Biggins  v.  Harding,22L,  T.  Bep.  K-  S.  483 ;  L.  Bep. 

8  Q.  B.  7. 

Barrow  (with  him  Brown,  Q.C.  and  Morgan 
Howard,  Q.O.),  for  the  plaintiffs. — ^To  begin  with 
the  second  point  raised  on  behalf  of  the  defendants, 
these  cross  streets  are  land  within  the  meaning  of 
the  Act  of  1862.  Their  beneficial  value  to  their 
owners  is  the  same  as  that  described  by  Cock- 
bum,  C.J.  with  respect  to  the  private  roads  in 
Lord  Northbrook's  case ;  that  part  of  the  jud^pnent 
is  cited  by  Blackburn,  J.  in  giving  his  decision  on 
the  case  in  the  coart  below.  The  argument  here 
based  upon  the  definition  of  the  word  owner  was 
overruled  by  the  Court  of  Qaeen's  Beach  in  the 
case  of  Pound  and  Lord  Northbrook  v.  Plumsf.ead 
Board  of  Works,  The  reason  for  expressly  pro- 
viding for  the  points  of  intersection  w<is  probably 
only  the  greater  expense  of  the  pavement  there 
than  in  other  parts  of  the  street. 
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Lord  Coleridge,  C.J. — I  am  of  opinion  that  this 
judgment  should  be  reversed.  It  is  a  proceeding 
to  recover  the  defendants*  proportional  part  of 
paving  certain  new  streets  in  the  plaintiffs'  dis- 
trict, the  liability  for  which  is  alleged  on  the 
ground  of  the  defendants'  ownership  of  the  soil 
of  certain  new  streets  running  across  or  into  the 
streets  paved.  The  important  facts  are  that  the 
defendants  bought  this  estate  for  building  pur- 
poses, and  ran  roads  across  in  various  directions, 
some  of  which  intersected  others.  The  defendants 
afterwards  sold  their  interest  in  various  lots, 
described  as  bounded  by  these  roads.  After 
dedicationr  to  the  public  the  plaintiffs  did  certain 
paving,  of  which  they  can  recover  the  expenses 
from  the  adioining  owners  of  property  under  the 
Metropolis  Management  Acts  of  1855  and  1862. 
They  have  allotted  these  expenses  not  only  upon 
the  owners  of  houses  forming  the  streets,  but  also 
upon  the  defendants  as  owners  of  the  soil  of  the 
cross  streets,  who  it  is  said  are  liable  as  owners  of 
land  bounding  or  abutting  on  such  streets,  as 
well  as  the  owners  of  houses  therein,  within 
the  meaning  of  sect.  77  of  the  Act  of  1862. 
It  was  contended  in  the  court  below  that, 
although  the  defendants  had  sold  nearly  the 
whole  of  the  estate  they  had  purchased,  they 
had  by  their  form  of  conveyance  reserved  to 
themselves  the  soil  of  these  streets,  which  bounded 
the  various  lots  of  land  sold  for  building,  and 
which   intersected  the  streets  paved.      On  that 

foint,  having  heard  an  argument  only  on  one  side, 
express  no  opinion.  Assuming,  therefore,  for 
the  decision  of  the  other  point,  that  the  judgment 
of  the  court  below  on  this  one  is  correct,  and  that 
the  intersecting  streets  are  the  lands  of  the  de- 
fendants, the  question  whether  the  defendants  can 
be  liable  depends  upon  two  sections,  the  105th  of 
the  Act  of  1855,  and  the  77th  of  the  Act  of  1862. 
The  former  of  these  sections  empowers  the  vestry 
or  board  to  well  and  sufficiently  pave  any  new 
street,  and  from  time  to  time  keep  such  pavement 
in  good  and  sufficient  repair ;  and  the  owners  of 
the  houses  forming  such  street,  shall,  on  demand, 
pajr  to  such  vestry  or  board  the  amount  of  the 
estimated  expenses  of  providing  and  laying  such 
pavement."  It  is  admitted  that  this  section  alone 
would  not  touch  the  defendants  at  all ;  nor  would 
the  250th,  the  interpretation  section,  but  the 
latter  applies  as  well  to  the  subsequent  Act ;  and, 
as  the  two  Acts  are  to  be  read  together,  we  must 
find  from  the  definition  of  "owner  "  here  given  the 
meaning  of  "  owner  of  land  "  as  used  in  the  Act  of 
1862 ;  he  must  be  the  person  receiving  the  rack 
rent  of  the  land  or  premises,  if  let  at  rack 
rent.  By  the  77th  section  of  the  Act  of  1862 
the  owners  of  the  land  bounding  or  abutting  on 
euch  new  street  as  that  referred  to  in  sect.  lOo  of 
the  previous  Act  "  shall  be  liable  to  contribute  to 
the  expenses  or  estimated  expenses  of  paving  the 
same  as  well  as  the  owners  of  houses  therein,  pro- 
vided that  it  shall  be  lawful  for  the  vestry  or  dis- 
trict board  to  charge  the  owners  of  land  in  a  less 
proportion  than  the  owners  of  house  property, 
should  they  deem  it  just  and  expedient  so  to  do.'* 
We  are  not  asked  as  to  the  'pio*>riety  of  the  pro- 
portion here,  but  whether  the  detc  ndants  are  liable 
at  all.  Kow,  it  appears  to  me  that  .r^e  defendants 
are  neither  within  the  interpretatioi  clause,  nor 
within  this  sect.  77,  owners  of  land  to  be  charged 
for  the  pavement  of  these  streets.  The  persons 
liable  under  the  first  Act  wero  those  who  owned 


the  houses,  and  if  some  of  the  land  were  not  yet 
built  upon,  the  burdens  upon  the  owners  of  the 
houses  which  had  been  built  was  severe.    That 
was  rectified  by  the  second  Act  by  making  the 
owners  of  such  land  share  in  the  oontribution  with 
those  whose  houses  were    finished,  but  in  both 
cases  the  Legislature  points  to  the  same  kind  of 
property.    This  ownership  of  the  soil  of  a  oross 
road  was    not,    however,    in   mv  opinion,  such 
a    property.    If  the    Acts    be   looked   at  care- 
fully,   it  cannot  be  said    that    such   a   liability 
as     this    would     impose     upon    the    defendants 
was  contemplated  by  the   Legislature.    Perhaps 
cross    roads    may   be    said    to    bound    or    abat 
upon  a  main  road ;  but  when  we  see  that  by  this 
sect  77  the  owners  of  lands  and  houses  are  to  be 
liable  not  only  for  the  pavement  of  the  streets  bat 
also  expressly  for  the  cost  of  paving  at  the  points 
of  intersection,  it  seems  to  me  that  those  expenses 
must  be  proportioned  rateably  only    apon   the 
owners  of  profitable  property  fronting  upon  the 
new  street.    The  common  sense  and  reason  of  the 
thing  go  the  same  way,  and  the  cases  do  not  seem 
to  me  to  embarrass  us  at  all.     The  only  authority 
near  this  is  Pound  and  Lord  Northbrook  v.  Plwm- 
sUad  Board  of  Works;  but  although  an  expres- 
sion of  the  court  there  may  be  pressed   to  the 
assistance  of  Mr.  Barrow's  contention,  the  facts 
and  the  point  decided  were  very  different  from 
the  present.    Lord  Northbrook  reserved  for  bis 
own  objects  private  roads  running  into  a  public 
road;   he  prevented  the  public  from  exercising 
rights  over  these  private  roads,  and  there  bad 
been   no    dedication    of    them    whatever.     The 
Queen's  Bench  held  under  these    circumstances 
that    the    owner  of  these    private    roads    was 
the  owner  of  land  under  this  section,  and  liable 
therefore  for  contribution  to  the  paving  expenses 
of  the  public  road.    That  does  not  touch  tne  case 
of  a  public  cross  road,  which  could  not  possibly  be 
let  at  a  rack  rent ;  and  it  must  be  remembered 
that  the  same  court  has  held  that  trustees  of  a 
church  could  not  be  owners  of  a  house  or  land 
under  this  definition.    I,  therefore,  think  that  on 
the  strictest  construction  of  the  statutes,  on  Uie 
sense  of  thing,  and  on  the  decided  cases,  the  court 
below  was  wrong  in  this  decision.    It  is  possible 
that  this  point  was  not  fully  brouffht  to  their 
notice,  for  no  mention  is  made  of  its  discussion  in 
the   report;    and  the  arguments  seem  to  have 
turned  almost  entirely  upon  the  other  point  which 
we  need  not  decide.    Our  judgment  will  be  for 
the  defendants. 

Bramwell,  Clbasbt,  BB.,  Gbove,    J.,  Pollock 
and  Amphlett,  BB.,  conoun^ed. 

Judgment  rwened. 

Attorneys  for   plaintiffs,  Newmanf  Dale,  and 
Stretton, 
Attorneys  for  defendants,  B.  and  A,  BueedL 
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BOLLS  coimT. 

Baported  by  Q.  Wblbt  Bliiro  and  8.  H.  S.  LoFrH0iT8>,  Eaqn., 


Friday,  Feb.  12,  1875. 

Bush  t;.  The  Tbowbridge  Watjsbwobxs  Gompaity. 

Eimnan  owner — Diversion  of  pari  of  stream — 
Uumer  of  stream — Injuriously  affecting — Water' 
works  Olamses  Ad  1847  (10  Vict,  c.  17)  s,  6— 
Lands  Glauses  Consolidation  Act  1845  (8  Vict 
c.  18),  ss.  18,  68. 
The  Trowbridge  Watertoorhs  Company  voere  em- 
powered to  take  certain  brooks  and  streams  for  the 
purposes  of  their  undertaking.    B.  was  the  owner 
of  a  water  meadow  which  was  watered  by  a  stream 
called  Biss  Brook.     Biss  Brook  was  supplied  in 
part  by  Biss  Springs,    The  company  took  Biss 
Springs  and  so  diminished  the  amount  of  water  in 
the  Biss  Brook,  and  thus  caused  injury  to  plam- 
tiffs  meadow.     The  company  had  served  no  notice 
on  B.  under  sect.  IS  of  the  La/nds  Clausfs  Gonsoli' 
doHon  Act ;  B.  then  filed  a  bill  for  an  injunction 
to  restrain  the    company  from  taking  the  Biss 
springs. 
Hetdf  that  the  Biss  Brook  was  injuriously  affected 
and  not  taken  within  the  meaning  of  the  6th  sec- 
tion of  the  Waterworks  Clauses  Act  lb47,  and  that^ 
therefore,  the  compa/ny  were  not  bound  to  serve  a 
notice  on  B.  under  sect.  18  of  the  Lands  Glauses 
Consolidation  Act  1845. 
The   Trowbridge  Waterworks  Company  was   in- 
corporated by  an  Act  of  Parliament  in  the  year 
1873,  in  which  Act  were  incorporated  the  Lands 
Clanses  .Consolidation  Act  and  the  Waterworks 
Clausee  Acts  1847  and  1863. 

By  the  Trowbridge  Water  Act  1873,  the  com- 
pany were  empowered  to  make  and  maintain 
certain  works,  and  to  collect  and  divert  into  their 
ndd  works,  and  thence  distribate  and  s  apply,  the 
waters  of  certain  springs  called  Biss  Sprinss, 
and  also  certain  brooks  and  streams.  The  Biss 
Springs  mrnished  the  principal  supply  of  the 
water  of  the  Biss  Brook. 

The  plaintiff,  Elinor  Maria  Bush,  was  the  tenant 
for  life  of  a  certain  estate  called  "  Catteridge 
Estate,"  and  part  of  the  Gntteridge  estate  con- 
sisted of  an  ancient  water  meadow  abutting  upon, 
and  almost  surrounded  by,  two  streams  of  water, 
one  of  which  was  the  Biss  Brook.  The  plaintiff 
daimed  as  riparian  owner  to  be  entitled  to  irrigate 
the  meadows  with  the  said  streams  of  water. 

The  plaintiff  was  served  by  the  Trowbridge 
Company  with  a  notice  under  the  Act  to  treat  for 
the  purchase  of  part  of  the  Cutteridge  estate,  in- 
dudmg  the  water  meadows,  but  afl^rwards  the 
plaintiff  was  informed  by  the  secretary  of  the 
Trowbridge  company  that  the  company  did  not 
desire  to  purchase  more  than  the  easement  of 
laying  the  main  pipe  through  the  lands  included 
in  the  notice  to  treat.  No  other  notice  to  treat 
was  served  on  the  plaintiff. 

The  company,  being  desirous  of  entering  upon 
the  said  lands  for  the  purpose  of  laying  their 
pipes  before  the  compensation  to  be  p&id  had  been 
ascertained,  paid  a  sum  into  the  JBank  of  Eng- 
land in  pursuance  of  the  provisions  of  the  85th 
section  of  the  Lands  Clauses  Consolidation  Act 
1845,  and  executed  and  delivered  to  the  plaintiff 
the  necessary  bond. 

As  the  notice  to  treat  did  not  include  the  value 
of  the  Biss  Brook,  which  the  Trowbridge  Com- 
pany proposed  to  take ;    the  plaintiff  claimed  a 
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fhrther  sum  for  compensation,  but  the  waterworks 
company  having  commenced  taking  the  waters  of 
the  Biss  Springs  for  the  purposes  of  their  under- 
taking, the  present  suit  was  instituted. 

The  bill  alleged  that  the  waterworks  company 
were  taking  so  much  water  from  the  Biss  Brook 
that  the  plaintiff's  lessee  of  the  water  meadow,  who 
was  yearly  tenant  thereof,  could  not  properly  irri- 
gate the  water  meadow,  as  he  had  been  accustomed, 
and  was  entitled  to  do. 

The  prayer  of  the  Bill  was  for  an  injunction  to 
restrain  the  waterworks  company  from  taking  or 
using  any  of  the  water  of  the  Biss  Brook,  until 
they  should  have  given  notice  to  the  plaintiff  of 
their  intention  to  take  such  water,  and  should 
have  offered  to  treat  for  the  purchase  of  the 
interest  of  the  plaintiff,  and  the  said  remainderman 
in  fee,  in  the  water,  and  until  the  purchase  money 
or  compensation  for  the  interest  in  the  said  water 
should  have  been  settled,  and  until  such  purchase 
money  or  compensation  should  have  been  paid  or 
deposited  in  the  Bank  of  England  in  the  manner 
provided  by  the  Trowbridge  Water  Act  1873. 

The  6th  section  of  the  Waterworks  Clauses  Act 
1847  is  as  follows : — 

Where  by  the  special  Act  the  undertakers  shall 
be  empowered,  for  the  purpose  of  constructing  or 
supplying  waterworks,  to  take  or  use  any  lands 
or  streams  otherwise  than  with  the  consent  of 
the  owners  and  occupiers  thereof,  they  shall  in 
exercising  the  powers  so  given  them,  be  subject  to 
the  provisions  and  restrictions  contained  in  this 
Act,  and  if  the  waterworks  be  situated  in  England 
or  Ireland  to  the  provisions  and  restriction u  con- 
tained in  the  Lands  Clauses  Consolidation  Act 
1845,  and  if  the  waterworks  be  situated  in 
Scotland  the  provisions  and  restrictions  contained 
in  the  Lands  Clauses  Consolidation  (Scotland) 
Act  1845;  and  shall  make  to  the  owners  and 
occupiers  of,  and  all  other  parties  interested  in, 
any  lands  or  streams  taken  or  used  for  the  pur- 
poses of  the  special  Act,  or  injuriously  affected  by 
the  construction  or  maintenance  of  the  works 
thereby  authorised  or  otherwise  by  the  execution 
of  the  powers  thereby  conferred,  full  compensation 
for  the  value  of  the  lands  and  streams  so  taken  or 
used,  and  for  all  damage  sustained  by  such  owners, 
occupiers,  and  other  persons,  by  reason  of  the 
exercise  as  to  such  lands  and  streams  of  the  powers 
vested  in  the  undertakers  by  this  or  the  special 
Act,  or  any  Act  incorporated  therewith  ;  and, 
except  where  otherwise  provided  by  this  or  the 
special  Act,  the  amount  of  such  compensation 
shall  be  determined  in  the  manner  provided  by  the 
said  Lands  Clauses  Consolidation  Acts  respectively 
for  determining  questions  of  compensation  with 
regard  to  lands  purchased  or  taken  under  the  pro- 
visions thereof,  and  all  the  provisions  of  the  said 
last  mentioned  Acts  respectively  shall  be  applicable 
to  determine  the  amount  of  any  such  compensa- 
tion, and  to  enforce  payment  or  other  satisfaction 
thereof. 

Southgate,  Q.C.  and  G.  C.  "Price,  for  the  plain- 
tiff.— ^The  defendants  have  taken  water  from  the 
springs  supplying  this  brook,  higher  up  than 
where  the  plaintiff's  land  is,  without  the  consent 
of  the  plaintiff,  and  without  giving  her  notice  to 
treat.  Plaintiff  is  an  owner  of  the  stream,  and 
therefore,  in  accordance  with  the  6th  section  of 
the  Waterworks  Clauses  Act,  is  entitled  to  receive 
a  notice  from  the  defendants  under  section  18  of 
the  Lands  Clauses  Act.    This  is  a  case  of  taking 
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and  not  of  injarionsly  affecting  the  stream.  The 
Legislatare,  when  they  were  framing  the  Water- 
worku  Glaases  Act,  took  into  consideration  the 
difference  between  water  and  land.  If  the  same 
distinction  existed  between  water  which  is  taken 
and  water  which  is  injurionsly  affected,  as  exists 
between  land  taken  and  land  injuriously  affected, 
there  would  have  been  no  necessity  to  make  any 
difference  between  land  a^d  water.  But  the 
Legislature  foresaw  that  there  would  be  a  contest 
in  evety  instance,  as  bo  whether  there  was  a 
taking  or  an  injuriouiily  affecting  of  the  water — 
the  two  thin^  are  so  mixed  up  that  they  cannot 
be  properly  distinguished ;  and  therefore  they  said, 
You  BDidl  not  injuriously  affect  water  and  then 
l^ave  the  person  who  is  injured  to  his  compensa- 
tion under  sect.  68,  but  you  shall  give  notice  of 
your  intention  injuriously  to  affect,  and  you  shall 
pay  as  thoueh  you  were  taking  and  permanently 
using  land.  The  6th  section  of  the  Waterworks 
Act  united  both  methods  of  affecting  land  in  one, 
and  applied  one  method  only  of  the  Lands  Clauses 
Consolidation  Act  to  those  two  sorts  of  injury. 
Therefore  before  the  defendants  injuriously 
affected,  or  took,  or  whatever  they  may  call  it, 
plaintiff's  water,  they  were  bound  to  give  her 
notice  to  treat.  That  they  have  not  done,  and 
therefore  she  is  entitled  to  a  decree. 

The  following  cases  were  referred  to  : — 

Eagle  v.  Oharing  Cross  Railway  Company,  L.  Bep. 

2  C.  P.  688; 
Ferra/nd  v.  The  Corporation  of  Bradford^  21  Beav. 

412. 

Boxbvrgh,  Q.C.  and  Whitaker,  for  the  de- 
fendants, were  not  called  on. 

Sir  Gbobge  Jessbl. — I  am  dearly  of  opinion,  so 
iiftr  as  I  can  give  an  opinion  upon  a  section  so 
worded,  that  it  never  was  intended  to  entitle  the 
owner  or  occupier  of  a  stream  to  sell  his  land  or  stream 
to  the  company,  because  the  company,  not  diverting 
the  stream  at  all,  have  taken  some  of  the  water 
away  higher  up,  whereby  the  flow  of  water  has 
been  diminished.  To  say  that  the  words  of  the 
section  are  plain  is  to  say  what  is  not  clear  to  my 
mind  at  all ;  but  the  words  of  the  section  are 
these :  "  Where,  by  the  special  Act  the  undertakers 
shall  be  empowered,  for  tne  purpose  of  constructing 
or  supplying  waterworks,  to  take  or  use  any 
lands  or  streams  otherwise  than  with  the  con- 
sent of  the  owners  or  occupiers  thereof."  The 
first  question  is,  what  is  the  meaning  of 
"  owners  and  occupiers  of  a  stream  '*P  It  does 
appear  to  me  that  it  is  the  owners  and  occupiers 
or  the  portion  with  which  the  company  are  inter- 
fering, and  thev  are  the  persons  to  give  consent. 
If,  therefore,  tne  persons  who  are  the  owners 
and  occupiers  of  a  portion  of  the  stream 
with  which  the  waterworks  are  interfering,  give 
consent,  it  appears  to  me  then  that  there  is  an  end 
of  that  part  of  it.  The  section  then  proceeds : 
'*  They  shall,  in  exercising  the  power  so  given  to 
them,  be  subject  to  the  provisions  and  restrictions 
contained  in  this  Act,  and  if  the  waterworks  be 
situated  in  England  or  Ireland  to  the  provisions 
and  restrictions  contained  in  the  Lands  Clauses 
Consolidation  Act  1845,  and,  if  the  waterworks  be 
utuated  in  Scotland,  to  the  provisions  and  restric- 
tions contained  in  the  Lands  Clauses  Consolidation 
(Scotland)  Act  1845,  and  shall  make  to  the  owners 
and  occupiers  of,  and  all  other  parties  interested 
in  any  lands  or  streams,"  ^there  are  two  things 


there,  we  have  a  new  person  introduced,  a 
person  interested  who  is  not  an  owner  or  oooapier, 
— "  in  any  lands  or  Rtreams  taken  or  nsed  for  the 

Eurposes  of  the  special  Act,  or  injuriously  affected 
T  the  construction  or  maintenance  of  tne  works 
thereby  authorised,  or  otherwise  by  the  exercise  of 
the  powers  thereby  oonf erred,  full  oompensation," 
and  the  compensation  is  to  be  ascertained  in 
the  modes  pointed  oat  by  the  Lands  Claoses 
Act.  Now,  therefore,  the  latter  part  merely 
gives  the  person  a  title  to  oompensation  il 
the  lands  or  streams  are  injuriously  affected-— 
that  is,  the  compensation  to  be  claimed  under 
the  68th  section  of  the  Act.  If  the  land  is 
taken  away,  that  is  under  another  clause  of 
the  Act  aJtooether.  Therefore,  if  these  people 
are  taking  the  land  or  stream,  thev  will  be 
within  the  first  words  of  the  Act,  wbioh  are— 
**  the  provisions  and  restrictions  contained  in  the 
Lands  Clauses  Consolidation  Act;"  and  the  restric- 
tions are  that  you  shall  not  take  away  any  land 
without  ^ifiving  notice  to  treat,  and  when  you  do 
take  it  you  must  make  oompensation  for  the  value 
of  what  you  take.  If  the  puuntiffs  were  right,  Uie 
result  would  be  this,  that  every  owner  or  ooonpier 
of  any  part  of  a  stream  of  which  a  bucket  of  water 
is  taken  away — or  perhaps  a  bucket  would  be  too 
little;  but  a  number  of  backeto  sufllcient  to 
appreciably  injure  the  stream  below — ^woald  ha?e 
the  right  of  saying,  "  buy  my  stream  and 
pay  me  the  value  of  it,  for  that  is  the 
effect  of  the  Lands  Clauses  Act ;  "  if  you  interfere 
with  property,  you  must  buy  it  all.  You  have  no 
right  to  say  you  shall  buy  a  part  of  it — if  you  take 
land  at  all  for  the  purpose  of  works,  you  moat  take 
it  as  it  is ;  and  what  yon  are  to  pay  for  is  the  value 
of  the  Umd  or  stream  interfered  with."  Then  if 
this  is  an  interference  with  the  land  or  stream,  in 
that  sense,  of  the  riparian  owner,  the  result  will  be 
that  every  riparian  owner  along  the  whole  course 
of  the  stream  could  compel  the  waterworks  com- 
pany to  buy  that  portion  of  the  stream.  Well, 
that  may  be  so,  but  I  do  not  so  read  the  Act  of 
Parliament.  I  think  such  a  reading  would  beyety 
extraordinary ;  and  I  think  the  sensible  way  of 
reading  it  is  the  way  in  which  I  have  read  it»  and 
which  it  appears  to  me  gives  the  meaning  that 
the  words  fairly  bear — that  is,  that  these  are  people 
whose  interests  are  injuriously  affected,  and  that 
they  must  proceed  by  notice  to  ^t  compensation 
in  accordance  with  the  68th  section  of  the  Act. 

Solicitors :  Worry,  Bobins,  and  Bwrf/et ; 
WhUakers  and  Wootbert,  agents  for  OUurk  and 
OoUvns,  Trowbridge.      * 


oomtT 

Reportqd  I7  B.  A.  Kurouja,  Sxi., 


Friday,  Jan.  29, 1875. 

Bio.  V,  Thb  Matob  or  Chifpinq  WTooKBa. 

Municipal  decHon — Bwrgesa  list — QMiUficcdifm^ 
H(yM6  a/nd  ootrnting-hause. 

A.  vfoa  the  occupier  of  a  counting-house  for  huaineei 
purposee,  and  also  of  a  private  reeidence  in  ike 
same  horoughn 

In  the  burgees  list  the  premises  he  ooeupied  as  a 
eounting-house  vfere  set  down  as  his  quaUJuxUion 
but  they  were  set  down  under  the  denommaUon 
"  hous^* 


MAGISTRATES'   OASES. 


879 


Bail.] 


Bbg.  V,  Thb  Mayor  or  Chipping  W>combb. 


[Bail. 


Hdd,  that  the  mayor  wcu  right  to  expwnge  A*b 

wxme  from  the  list  of  burgesses,  and  that  he  had 

no  power  to  amend  it  hy  altering  the  qualification. 

Hdd  (dsOf  that  although  the  ma/yor  haa  no  'power  to 

aJUer  the  qual\fi.cation  on  the  list,  he  might  have 

treated  U  as  a  nullity,  cmd  registered  the  voter  for 

his  other  qtudiflcation, 

ChanneU  showed  cause  M[amst  a  rale  which  had, 

onaprevioiis  day,  been  obtained  by  Oave,  calling 

npon  the  Mayor  of  Chipping  Wycombe,  to  show 

caase  why  he  shoold  not   insert  the  name  of  a 

burgess  on  the  burgess  roll  of  the  borough. 

From  the  affidavits  it  appeared  that  one  Baines, 
who  had  lived  for  some  years  at  Chipping  Wy- 
combe, lived  in  one  honse  and  carried  on  his 
basiness  in  an  office  in  another  part  of  the  borongh. 
This  office  was  a  room  on  the  ground  floor  of  a 
hoQse,  and  access  to  it  was  obtained  from  an  oater 
door;  there  was  no  communication  between  the 
room  and  the  rest  of  the  house,  and  the  outer 
door  only  communicated  with  this  room.  In  the 
list  of  the  burgesses  in  the  borough,  Baines*  name 
appeared,  and  the  nature  of  the  property  rated 
was  described  as  a  "  house."  An  objection  having 
been  made  to  the  nature  of  his  qualification,  the 
mayor  refused  to  amend,  and  expunged  his  name 
from  the  burgess  list  of  voters  for  the  borough, 
the  Qualification  not  having  been  proved  to  his 
satisfaction. 

ChanneU. — By  the  1st  section  of  the  92  &  33 
Vict.  c.  55,  which  is  an  Act  to  shorten  the  term 
of  residence  required  as  a  qualification  for  the 
municipal  franchise,  it  is  enacted  that  every  person 
of  full  age  who,  on  the  last  day  of  July  in  any 
year  shall  have  occupied  any  house,  warehouse, 
ooanting  house,  shop,  or  other  building  within  any 
borongh  during  the  whole  of  the  preceding  twelve 
months,  and  fdeo  during  the  time  of  such  occupa- 
tion shall  have  resided  within  the  said  borough  or 
within  seven  miles,  shall  be  a  burgess  of  such 
borough  and  member  of  the  body  corporate  of  the 
mayor,  aldermen,  and  burgesses,  provided  he  has 
paid  all  the  rates  due  on  or  betore  the  20th  of 
July,  in  such  year.    The  Act  expressly  mentions 
the  term  counting  house,  yet  he  appears  on  the 
list  for  a  house.     [Blackbubn,  J. — The  list  de- 
Bcribea  him  as  the  occupier  of  a  honse,  which  he 
clearly  has  not  sot.    Can  it  not  be  amended?] 
That  appears  to  depend  on  the  provisions  of  the 
Municipal  Corporation  Act.    The  latter  part  of  the 
18th  section  (5  &  6  Will.  4i,  c.  76)  enacts  that  in 
case  the  qualification  of  a  person  objected  to  shall 
not  be  proved  to  the  satismction  of  the  court,  the 
mayor  shall  expunge   the    name  of  every  such 
person  from  the  lists,  and  he  shall  also  correct 
any  mistake  or  supply  any  omission  which  shall 
be  proved  to  the  court  to  have  been  made  in  any  of 
the  fists  in  respect  of  the  name  or  place  of  abode  of 
any  person  who  shall  be    incluaed  in  any  such 
list,  or  in  respect  of  the  local  description  of  his 
property.     There  is  no  other  clause  which  gives 
the  mayor  power  to  amend.    [Blackbubn,  J. — I 
don't  doabt  that  the  Legislature  meant  that  if  you 
daim  for  a  counting  house  you  ought  not  to  call 
it  a  honse,  else  the  description  would  be  mere 
tautolpgyO    7ho  mayor  could  not  act  on  the  fact 
that  the  person  had  another  qualification  besides 
the  one  on  the  list ;  all  he  has  to  do  is  to  see  a 
regular  proof  of  the  qualification  claimed  made 
oat,  and  tf  not  to  expunge  the  name  from  the  list. 
Cave. — ^There  is  no  provision  enabling  a  person 
to  claim  for  a  different  qualification  to  the  one 


inserted  on  the  borough  list.  By  the  6  Yict.  c. 
18,  8.  15,  every  person  who  has  been  omitted  from 
the  list,  or  is  desirous  of  being  registered  for  a 
different  qualification  than  that  for  which  his 
name  appears  on  the  list,  is  to  give  notice  to  the 
overseers  to  have  his  name  inserted.  Then  by 
sect.  40  the  revising  barrister  is  not  at  liberty  to 
admit  any  evidence  of  any  other  qualification  than 
that  described  in  the  list  of  voters,  nor  may  he 
change  the  description  of  the  qualification  as  it 
appears  on  the  list,  except  for  the  purpose  of  more 
clearly  and  accurately  defining  the  same.  When 
dealing  with  a  municipal  borough,  where  the 
qualifications  would  be  low,  and  where  every 
person's  qualification  would  be  known,  the  power 
to  the  mayor  should  be  of  the  widest.  If  an  un- 
skilled man  look  at  the  list,  and  sees  his  name  has 
been  omitted,  he  can  go  to  the  mayor  and  have  it 
reinstated.  But  if  his  name  were  there  he  would 
not  look  perhaps  at  the  qualification,  and  then, 
when  he  is  objected  to  and  goes  before  the  mayor, 
it  would  be  hard  if  he  could  not  have  the  qualifi- 
cation altered. 

Blackburn,  J. — I  am  of  opinion  this  rule  should 
be  discharged.  The  Municipal  Corporations  Act 
requires  that  the  lists  shall  be  made  out,  and  that 
the  person's  residence  shall  be  correctly  de- 
scribed, and  the  18th  section  saye,  that  where  the 
name  of  any  person  inserted  in  anv  one  of  the 
lists  hhall  have  been  duly  objected  to,  and  the 
person  objecting  shall  appear  by  himself  or  by 
some  one  on  his  behalf,  the  court  shall  require 
proof  of  the  qualification  of  the  person  so  objected 
to ;  and  in  case  the  qualification  of  such  person 
shall  not  be  proved  to  the  satisfaction  of  the  court, 
the  mayor  shall  expunge  the  name  of  every  such 
person  from  the  lists.  Mr.  Cave  argues  that  that 
qualification  mentioned  in  the  section  does  not 
mean  the  qualification  in  the  list,  but  any  qualifi- 
cation whatever;  and,  therefore,  if  pushed  far 
enough,  it  would  mean  a  qualification  in  a  different 
place  or  a  different  street.  I  assume  here  that  the 
applicant  was  entitled  to  be  put  on  the  list  as  the 
occupier  of  a  counting  house.  He  was  piit  on  for 
a  honse ;  the  question  is,  can  the  mayor  amend  ? 
If  the  wrong  number  of  the  street  had  been  ptit 
down  on  the  list  he  might  amend,  but  a  wrong 
description  the  mayor  cannot  amend.  The  ap- 
plicant's remedy  is  to  say,  *'  You  have  omitted 
me,  as  I  have  no  qualification,"  and  the  mayor 
may  put  him  on  for  his  other  qualification. 

Bule  discharged. 

Cha/nndl  applied  for  costs. 

Blackburn,  J. — If  you  can  show  me  any  autho- 
rity I  will  grant  them. 

ChanneU  referred  to  Eeg.  ▼.  The  Mayor  of  Bridg- 
north (10  A.  &  E.  70),  in  which  Lord  Denman 
stated  that  where  a  person  is  bound  by  law  to  pro- 
nounce a  decision,  and  that  decision  is  disputed 
before  the  court,  and  proved  to  be  right,  he  is 
entitled  to  costs. 

Blackbukn,  J. — ^Then  let  this  rule  be  discharged 
with  costs. 

Attorney  for  applicant,  Letts. 
Attorney  for  respondent,  A.  Cox. 


yso 


MAGISTRATES'  OASES. 


V.O.  H.]     Ex  parte  Ebctok  of  Bradfibld  St.  Olaibb— Bamks  (app.)  v.  Obo6SLahd  (reap.).      [Q.  B. 


V.  C.  HAXiL'S.  COU&T. 

Baportod  bj  Biohakd  Mamuck,  S.  H.  S.  IiOftmov8>«  and 
HuTBT  C.  Dbavb,  Efqi.,  B«rristen*at-Law. 


Fridcuy,  Ma/rch  19, 1875. 
Ex  parte  Bectoa  of  Beadfibld  St.  Clairb. 

Olehe  land — Pwrcfuiee  money  for  alebe  la/nd  a/pplled 

m    building    a    rectory — Batlway    company — 

Lands  Clausee  Act  1845. 
The  vwchase  money  for  glahe  lands,  taken  by  a 

rauway  company,  may,  with  the  consent  of  the 

bishop,  be  paid  by  the  cowrt  to  the  rector  for  the 

buHatng  of  a  rectory  house. 
In  1864,  the  Great  Eastern  Railway  Company, 
under  their  statutory  powers,  took  for  the  pur- 
poses of  their  undertaking  part  of  the  glebe  land 
belonging  to  the  rectory  of  the  parish  of  Bradfield 
St.  Clare,  in  the  coanty  of  Suffolk,  the  purchase 
money  being  agreed  upon  between  the  company 
and  the  then  rector,  at  the  sum  of  3252.  On  the 
16th  Deo.  1864  the  company  paid  this  sum  into 
court ;  and  subsequently  it  was  ordered  that  the 
Bum  should  be  invested  and  placed  to  the  account 
of  the  Bector  of  Bradfield  St.  Clare,  and  that 
the  interest  should  be  paid  to  the  rector  for  the 
time  being. 

In  Sept.  1873  the  present  rector,  the  Bev. 
Alexander  Swiney  was  inducted  into  the  rectory. 
He  then  found  there  was  no  parsonage  house 
belonging  to  the  rectory.  Thereupon  he  entered 
into  a  contract  for  the  building  of  a  rectory  house 
at  the  cost  of  16972.  This  was  now  in  the  course 
of  erection,  but  was  not  yet  completed.  Towards 
meeting  the  costs  thereof  there  were.  First, 
1112.  14«.  Qd,  recovered  from  the  representatives 
of  the  previous  rector  in  respect  of  dilapidations. 
Secondly,  about  2002.  arisine  irom  the  sale  of  some 
cottages  on  the  glebe  land,  and.  Thirdly,  about 
9342.  6«.,  advanced  by  the  governors  of  Queen 
Anne's  Bounty  on  mortgage  of  the  living ;  or  in 
all  12462.  Os,  6d,,  leaving  a  deficiency  of  5602.  17«. 
to  be  provided  by  the  rector. 

The  rector  now  petitioned  that  the  proceeds  of 
the  sum  in  court  might  be  paid  to  him  to  be 
applied  in  part  payment  for  the  building  of  the 
rectory  house.  The  petition  stated  that  the  Bishop 
of  Ely,  in  whose  diocese  the  living  is,  and  also  the 
patrons  of  the  living,  had  approved  of  the  building 
of  the  house,  and  ot  the  application  of  the  money 
towards  meeting  the  expenaiture  incurred  therein. 

0,  Borrett,  for  the  petitioner,  referred  to 
Eaparte  Bector  ofHarHngtont  Weei^ly  Notes  (1875), 

Williams  v.  J.yl6S&ursr  cmd  Buckingham  BailwaAtt 
28  L.  T.  Bap.  N.  S.  12 ;  L.  fiep.  9  Ch.  684; 

EtB  parte  Bector  of  Claypole,  L.  Bep.  16  £q.  674;  29 
L.  T.  Bep.  N.  8. 61. 

Jason  Smith,  for  the  company,  suggested  that  it 
would  be  right  to  pay  the  money  to  a  nominee 
of  the  bishop.    He  also  referred  to 

Be  Incumbent  of  Whitfield,  IJ.  A  H.  610. 

The  Yicb-Chancellor  said  no  general  rule 
could  be  laid  down  in  these  cases.  Under  the  cir- 
cumstances of  the  present  case  he  should  order 
the  money  to  be  paid  to  the  rector  upon  the  pro- 
duction of  an  approval  in  writing,  signed  by  the 
bishop  of  the  diocese,  of  payment  to  the  rector, 
the  rector  undertaking  to  applv  the  money  in  pay- 
ment for  building  the  rectory  house. 

Solicitors  for  the  petitioner.  While,  Borrett  and 
Oo, 
Solicitor  for  the  railway  company,  Shaw. 


GOUBT  OF  QUSEV'8  BBVCH. 

Reported  by  J.  Shortt  uid  M.  W.  MoK»T.f.4B,  Eaqn^ 

Barriaten-at-Law. 

Wedmsda/y,  Nov.  11, 1874. 

Banks  (app.)  v.  Crossland  (resp.) 

Master  omd  servarU — Service  not  erUered  ufonr- 
Contract  not  in  writing—Statute  of  Frauds,  4 
Oeo.  4,  c.  34,  s,  S— Master  and  Servant  Act  1867 
(30  ^  31  Vict.  c.  141),  «.  3. 
Where  a  contract  for  service  in  husbandry  is  not  tn 
writing,  and  has  not  been  entered  upon,  no  pro- 
ceedings  can  be  taJeen  to  enforce  it  under  the 
Master  and  Servant  Act  1867. 
Where  such  a  parol  contract  is  not  to  be  performed 
within  a  year  from  the  making  thereof,  the  4th 
section  qfthe  StaJtute  of  Frauds  also  prevents  its 
being  enforced  by  any  msans* 
This  is  a  case  stated  by  us,  the  undersigned, 
three  of  Her  Majesty's  Justices  of  the  peace  in 
and  for  the  East  Biding  of  the  country  of  York, 
under  the  stat.  20  &  21  Vict.,  c.  43,  on  the  appli- 
cation in  writing  of  the  appellant,  who  was  aid- 
satisfied  with  our  determination  upon  the  queatioB 
of  law  which  arose  before  us,  as  hereinafter  stated, 
on  the  27th  Dec.  1873,  at  Howden,  in  the  said 
riding,  the  appellant  having  duly  entered  into  a 
recognizance  to  prosecute  the  appeaL 

1.  U  pon  the  hearing  of  aii  information  in  writiDg, 
preferred  on  the  6th  Deo.  1873,  by  the  appellant 
against  the  respondent,  under  section  4  of  the 
Master  and  Servants  Act  1867  (30  &  31  Yict.  c. 
141),  that  the  respondent  did,  at  Howden,  in  the 
said  riding,  on  the  11th  Nov.  1873,  enter  into  a 
certain  contract  with  the  appellant  to  serve  him  as  a 
servant  in  husbandry  for  a  period  unexpired  at 
the  date  of  preferring  the  said  information,  but 
that  the  said  respondent  had  neglected  to  enter 
into  such  service,  contrary  to  the  form  of  the 
statute  in  thatT»se  provided,  and  claiming  21.  as  a 
compensation  for  the  non-performance  of  the  said 
contract,  we  dismissed  the  said  information 
without  costs. 

2.  The  following  facts  were  either  proved  before 
us,  or  admitted  by  both  parties. 

3.  That  the  contn&t  of  hiring  was  by  parol  only, 
at  Howden  statute  hirings,  held  on  the  11th  Nov. 
1873,  and  was  that  the  respondent  should  serre 
the  appellent  as  a  servant  in  husbandry  for  one 
year,  to  commence  at  Martinmas  (23rd  Nov.  1873), 
at  the  wage  of  132.  the  appellant  paying  to  the 
respondent  38.  for  his  fastening  money,  whidi 
money  was  returned  on  the  30th  Nov.  1873,  by  the 
respondent  to  the  appellant,  and  retained  by  Dim. 

4.  The  respondent  did  not  enter  into  hia  serrioeb 
according  to  his  contract,  but  refused  so  to  da 

5.  We  being  of  opinion  that  the  oontract^  not 
being  in  writing,  was,  within  the  meaning  of  the 
4th  section  of  the  Statute  of  Frauds,  a  contnct 
not  to  be  performed  within  a  year  from  the  making 
thereof,  and,  therefore,  inoperative  ; 

6.  We  beiuflcalso  of  opinion  that,  prior  to  the  pass- 
ing of  the  Master  and  Servants  Act  1867,  jnatioeB 
of  the  peace  had  no  jurisdiction  to  adjudicate  in 
cases  of  masters  and  servants  in  husbandry,  exoept 
under  the  Act  20  Geo.  2,  a  19,  in  the  case  of 
servants  who  had  actually  entered  upon  their  em- 
ployment, or  under  the  Act  4  Geo.  4,  a  34,  in  the 
case  of  servants  who  had  refused  to  enter  upon 
their  employment,  and  where  there  had  been  a 
contract  in  writing  and  signed  bv  the  oontraotiiig 
parties ;  and  being  alsoof  opinion  that,  aa  the  above- 
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mentioned  Acts  of  20  G^.  2,  c.  19,  and  4  Geo.  4, 
c  34»  are  incladed  in  the  first  sohedole  to  the 
ACftstor  and  Servants  Act  1867,  the  latter  Act  is,  by 
sect.  3,  limited  in  its  operation  to  cases  i  within 
the  Acts  of  Geo.  2  and  Geo.  4  before  stated,  and 
that  therefore  we  had  no  jurisdiction  to  convict 
the  respondent  or  make  any  order  upon  him  in 
this  case. 

7.  The  question  of  law  upon  which  the  case  is 
stated  for  the  opinion  of  the  court  therefore  is, 
whether  we  were  right  in  dismissing  the  said  in- 
formation, and  the  court  is  humbly  solicited, 
aooording  to  the  power  vested  in  the  court  by  the 
said  statute  20  &  21  Yiot.  c.  43,  to  remit  the  case 
to  OS  the  said  justices,  with  the  opinion  of  the 
court  thereon,  or  to  make  such  other  order  as  to 
the  court  may  seem  fit. 

Given  under  our  hands  this  10th  Jan.  1874,  at 
Hoifden,  in  the  riding  aforesaid. 

Thomas  Clarice. 
Philip  Saltmabshx. 
JoHn  Wm.  Empson. 
GMontt  for  the  appellant. — The  justices  were 
wrong  in  not  convicting  the  respondent.    In  the 
first  place,  it  is  submitted  that  the   Statute  of 
Frauds  does  not  touch  the  case.     Sect.  4  of  that 
Act  provides  that  "  no  action  shall  be  brought " 
upon  any  agreement  not  to  be  performed  within  a 
year  from  the  making  thereof,  unless  the  agree- 
ment or  some  note  or  memorandum  thereof  is  in 
writing,  signed  by  the  party  to  be  charged  there- 
with, or  his  agent  thereunto  lawfully  authorised. 
This,  however,  does  not  make  the  contract  void, 
bat  only  takes  away  the  remedy  by  action.    In 
Croshy  v.  WadswoHh  (6  East,  610),  Lord  Ellen- 
borough,  C.J.,  said:  "The  statute  does  not  ex- 
pressly and  immediately  vacate  such  contracts,  if 
made  by  parol ;  it  only  precludes  the  bringing  of 
actions  to  enforce  them  by  charging  the  contract- 
ing party  or  his  representatives,  on  the  ground  of 
such  contract  and  of  some  supposed  breach  thereof) 
which  description  of  action  does  not  properly  apply 
to  the  one  now  brought,  viz.,  a  mere  general  action 
of  trespass,  complaining  of  an  injury  to  the  pos- 
session of  the  plainliff,  however  acquired,  by  con- 
tract or  otherwise."    The  only  effect,  then,  of  the 
ith  section  of  the  Statute  of  Frauds  is  to  forbid 
the  remedj  by  action  where  the  contract  is  not  in 
writing ;  the  contract  itself  is  not  rendered  void. 
In  Laifthoarf  v.  Bryant  (2  Bing.  N.  C.  745,  747), 
the  distinction  in  this  respect    is    pointed  out 
between  the  4th  section  of  the  Statute  of  Frauds 
and  the  17th  section,  which  enacts,  as  to  the  cases 
which  &11  within  it,  that  "  no  contract,  <&c.,  shall 
be  allowed  to  be  good,  except,  Ac"  This  was  acted 
on  in  Lerottx  v.  Brown  (12  U.  B.  801),  where  it  was 
held  that  an.  action  cannot  be  maintained  in  our 
courts  upon  a  verbal  contract  made  in  France,  not 
to  be  performed  within  a  year,  though  the  con- 
tract in  qaestion  was  valid  according  to  the  law  of 
France,   on   the  ground  that  the  4th   section  of 
the  Statute  of  Frauds,  in  declaring  that  an  action 
shall  not  be  brought  upon  such  a  contract,  operates 
not  upon  the  validity  of  the  contract  but  only  upon 
the  mode  of  procedure  to  be  adopted  with  reference 
to  it,  which  latter  is  to  be  regulated  in  accordance 
with  our   own  rules  and  practice.    [Lush,  J. — 
Sect.  3  of  the  Act  of  1867  enacts  that  nothing  in 
the  Act  shall  apply  to  any  contract  of  service  other 
than  a  contract  within  the  meaning  of  the  enaot- 
meots  described  in  the  first  schedule  to  the  Act. 
One  of  these  is  4  Geo.  4,  o.  ^  s.  3,  which  deals 


only  with  a  service  entered  on,  or  a  contract  for 
service  not  entered  on  where  the  contract  is  in 
writing.   The  service  here  was  not  entered  on,  and 
the  contract  was  not  in  writing ;  is  not  that  deci- 
sive of  the  caseP]    If  the  jurisdiction  of  justices 
under  the  Act  of  1867  is  strictly  confined  to  cases 
within  the  Act  of  4  Geo.  4,  c.  34,  that  may  be  so ; 
but  in  Orane  v.  Fowell  (20  L.  T.  Rep.  if.  S.  703 ; 
L.  Bep.  4  C.  P.  123)  Willes,  J.,  declined  to  express 
an  opinion  on  this  subject,  saying,  "  Whether  the 
effect  of  the  late  statute  is,  that  all  contracts  of 
such  a  character  that  they  would  fall  within  any 
of  the  former  Acts,  whether  by  parol  or  not,  and 
whether  the  service  has  been  commenced  or  not, 
are  within  the  jurisdiction  of  the  magistrates,  or 
whether  4  Geo.  4  is  still  to  be  looked  at,  and  the 
contract  must  necessarily  be  in  writing  when  the 
service  has  not  been  commenced,  it  is  unneces- 
sary to  pronounce  an  opinion,  because  I  think 
that  in  this  case  there  was  a  contract  in  writing 
which  would  have  given  juriisdiction  to  the  magi- 
strates under  the  Act  of  G«o.  4."    Brett,  J.,  goes 
further,  and  doubts  the  necessity  of  the  contract 
being  within  the  older  statute.    He  says :  "  The 
only  objection  on  which  it  remains  for  us  to  give 
judgment  is,  whether  the  contract  was    within 
30  &  31  Vict.  c.  141.    It  is  said  that  the  contract 
could  not  have  been  within  4  Geo.  4,  c.  34,  or  any 
of  the  other  Acts  mentioned  in  the  first  schedule 
to  the  new  statute,  because  it  was  not  in  writing 
and  the  service  had  not  been  commenced.    That 
raises  two  questions :  First,  whether  there  was  a 
contract  in  writing;  secondly,  whether,  if  not,  it  was 
necessary  that  there  should  be  such  to  bring  the 
case  within  the  late  statute.  Now  I  must  say  that  I 
have  very  considerable  doubts  whether,  in  order 
to  bring  the  case  within  the  late  statute,  the  con- 
tract need  be  such  as  would  have  given  jurisdiction 
to  the  magistrates  under  4  Geo.  4,  c.  34,  or  one  of 
the  other  statutes  mentioned  in  the  schedule  above 
referred  to ;  but  it  is  unnecessary  to  decide  that 
point,  because  I  agree  that  this  contract  was  in 
writing."    [Blackbu&n,  J. — I  must  confess  that  I 
am  unable  to  see  the  grounds  for  the  doubts  en- 
tertained by  my  brother  Brett.]    By  sect.  2,  the 
interpretation  clause  of  the  Act  of  1867,  the  words 
"  contract  of  service,"  are  defined  to  include  "  any 
contract,  whether  in  writing,  or  by  parol,  to  serve 
for  any  period  of  time  or  to  execute  any  work,  and 
any  indenture    or    contract     of    apprenticeship, 
whether  such  contract  or  indenture  has  been  or  is 
made  or  executed  before  or  after  the  passing  of 
this  Act."   This  definition  is  inconsistent  with  the 
enactment  contained  in  sect.  3,  if  contracts  "  by 
parol "  are  held  not  to  come  within  the  operation 
of  the  Act. 

Kingafordy  for  the  respondent. — ^The  intention 
of  the  Legislature,  in  the  4th  section  of  the  Statute 
of  Frauds,  was  undoubtedly  to  make  contracts  not 
complying  with  the  requisites  of  that  section,  un- 
enforcable  by  any  process  whatever  in  this  country. 
The  contract  in  the  present  case  not  bein^  one  to 
be  performed  within  a  year  from  the  makmg  of  it, 
clearly  comes  within  the  section;  and  on  this 
ground  the  justices  were  right  in  dismissing  the 
information  against  the  respondent.  They  were 
also  right  on  the  other  ground.  Whatever  the 
definition  of  "  contract  of  service  "  in  sect.  2  of 
the  Act  of  1867,  sect.  3  provides  expressly  that  the  ^ 
provisions  of  the  Act  are  to  apply  only  to  con- 
tracts within  the  meaning  of  the  enactments  de- 
scribed in  the  first  schedule.     Nothinj(  to  the 
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contrary  was  decided  in  the  case  of  Orane  v.  Powell 
(ubi  8up.),  the  court  being  of  opinion  that  there 
there  was  a  contract  in  writing. 

Gibbons,  in  reply. 

BiACKBU&N,  J. — I  think  it  is  clear  that  in  this 
case  the  magistrates  were  right  in  their  deoisioD  ; 
and  I  think  they  were  right  on  both  grounds, 
though  either  would  be  saffioient.  Sect.  3  of  the 
Act  of  1867  (30  &  31  Yict.  o.  141)  enacts  that 
"  nothing  in  this  Act  shall  apply  to  any  contract 
of  service  other  than  a  contract  within  the  mean- 
ing of  the  enactments  described  in  the  first  sche- 
dule to  this  Act,  or  some  or  one  of  them,  or  to 
any  employer  or  employed  other  than  the  parties 
to  a  contract  of  service  to  which  this  Act  applied 
as  aforesaid,  or  to  any  case,  matter,  or  thing  aris- 
ing under  or  relating  to  any  contract  of  service, 
or  arising  between  employer  and  employed,  other 
than  cases,  matters  and  things  to  which  the  said 
•enactments  respectively  apply ;  and  in  respect  of 
all  contracts  of  service,  employers,  employed, 
oases,  matters,  and  things  to  which  this  Act  ap- 

Slies,  the  respective  provisions  of  this  Act  shall  be 
eemed  to  be  and  are  hereby  substituted  for  such 
of  the  said  enactments,  or  so  much  or  such  parts 
of  the  same  as  would  have  applied  thereto  if  this 
Act  had  not  been  passed."    The  enactments  con- 
tained in  the  schedule  give  a  summary  jurisdiction 
in  a  variety  of  cases.    I  cannot  construe  this  pro- 
vision as  meaning  anything  else  than  this,  that 
the  Legislature  was  not  in  the  Act  of  1867  creating 
a  summary  jurisdiction  in  any  new  case  whatever. 
I  think  this  is  not  only  the  sound  cunstraction, 
but  in  fact  the  only  constraction  which  can  be  put 
upon  the  enactment.     But  in  the  case  of  Crane  v. 
Powell  (ubi  sup.),  my  brother  Brett  says  :  "  It  is 
said  that  the  contract  would  not  have  been  within 
4  Geo.  4,  c.  34,  or  any  of  the  other  Acts  mentioned 
in  the  first  schedule  to  the  new  statute,  because  it 
was  not  in  writing  and  the  service  had  not  been 
commenced.      That  raises  two  questions:   First, 
whether  there  was  a  contract  in  writing?  secondly, 
whether,  if  not,  it  was  necessary  that  there  should 
be  such  to  bring  the  case  within  the  late  statute  P 
Now,  1  must  say  that  I  have  very  considerable 
doubts  whether,  in  order  to  bring  the  case  within 
the    late    statute,  the    contract  need  be  such  as 
would  have  given  jurisdiction  to  the  magistrates 
under  4  Geo.  4,  c.  34,  or  one  of  the  other  statutes 
mentioned  in  the  schedule  above  referred  to ;  but 
it  is  unnecessary  to  decide  that  point,  because  I 
agree  that  this  contract   was  in  writing."    This 
fully  justified  Mr.  Gibbons  in  calling  our  attention 
to  the  enactment,  in  order  that  we  might  see,  if 
possible,  the  reasons  for  the  doubt  expressed  by 
my  brother  Brett ;  but  we  are  unable  to  see  them. 
I  can  only  come  to  the  conclusion  that  the  new 
Act  applies  only  to  some  one  of  the  classes  of  ser- 
vice which  could  previously  have  been  enforced  in 
a  summary  way  under  some  of  the  Acts  mentioned 
in  the  schedule.    A  contract  for  service  in  hus- 
bandry could  only  be  enforced  in  this  way  under 
the  Act  of  Geo.  4,  if  it  had  been  entered  upon  or  if 
it  were  in  writing  signed  by  both  the  parties  to  it. 
In  the  present  case  neither  of  these  things  hap- 
pened, and,  therefore,  the  new  Act  does  not  apply 
to  it.    Further,  I  think  that  the  magistrates  were 
right  on  the  other  ground  also.    Sect.  4|  of  the 
Statute  of  Frauds  says  that  '*  no  action  shall  be 
brought  .  .  .  upon  any  agreement  that  is  not  to 
be  performed  within  the  space  of  one  year  from 
the  making  thereof,  unless  the  agreement  upon 


which  such  action  shall  be  brought,  or  some  me- 
morandum or  note  thereof  shall  oe  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  lawfully  authorised." 
[  think  that  is  equivalent  to  saving  that  such  a 
contract  shall  not  be  enforceable  at  all ;  and, 
therefore,  it  cannot  be  enforced,  as  this  proceed- 
ing seeks  to  have  it,  under  the  Act  of  1867.  On 
both  grounds,  therefore,  I  think  the  magistrates 
were  right  in  their  decision. 

Mellor,  J. — I  am  of  the  same  opinion.  I  was 
anxious  to  discover  if  I  could,  but  I  have  not  been 
able  to  do  so,  what  were  the  g^unds  of  the  doubts 
expressed  by  my  brother  Brett  in  the  case  of  Crane 
V.  Powell  (vhi  sup.) ;  for  I  confess  I  am  unable  to 
agree  in  those  doubts.  In  the  present  case,  it  is 
found  expressly  by  the  justices  that  the  contract 
of  service  was  entered  into  on  the  11th  Nov.  1873, 
and  was  for  a  year,  to  commence  on  the  23rd  Nov. 
following.  It  was  therefore  a  contract  not  to  be 
perfoi;med  within  a  year  from  the  making  thereof  ; 
therefore  it  came  within  the  Statute  of  Frauds, 
and,  not  being  in  writing,  was  not  enforceable  by 
action  ac  law.  Unless,  therefore,  there  is  some- 
thing in  the  statutes  giving  a  summary  jurisdic- 
tion where  no  action  would  lie,  the  proceedings 
against  the  respondent  cannot  be  sustained.  It 
certainly  would  be  very  extraordinary  if  a  person 
could  be  proceeded  against  criminally  for  not  per- 
forming a  contract  which  could  not  be  enforced 
civilly  against  him  by  action  at  all.  On  both 
grounds  1  think  the  justices  were  right  in  dis- 
missing the  information  against  the  respondent. 

Lush,  J. — I  am  of  the  same  opinion.  There  is 
an  inconsistency  between  sect.  2(  the  interpretation 
clause  of  the  Act  of  1867),  and  sect.  3  of  the  same 
Act,  for  which  we  must  endeavour  to  find  a  solu- 
tion ;  and  I  think  that  the  solution  is  not  hard  to 
be  found  when  we  come  to  consider  what  was  the 
object  of  the  Act,  which  was  to  bring  together  the 
various  enactments  as  to  employers  and  employed 
contained  in  many  other  Acts  of  Parliament,  some 
of  them  referring  to  apprentices,  others  to  journey- 
men tailors,  journeymen  shoemakers,  £c.  All 
these  various  enactments  are  brought  together  into 
one  schedule,  and  all  are  repealed.  Summary 
lanscuage  is  used  bv  the  Legislature  to  embrace 
and  repeal  them  all  in  sect.  3  of  the  new  Act.  In 
sect.  2,  the  words  "  contract  of  service "  are  de- 
fined to  "  include  any  contract,  whether  in  writing 
or  by  parol,  to  serve  for  any  period  of  time,  or  to 
execute  any  work,  and  any  indenture  or  contract 
of  apprenticeship,  whether  such  contract  or  inden- 
ture has  been  or  is  made  or  executed  before  or 
after  the  passing  of  this  Act."  I  take  it  that  the 
object  of  this  definition  was  simply  to  prevent  the 
necessity  of  repetition ;  and  if  we  put  that  inter- 
pretation upon  it,  there  is  no  contradiction  be- 
tween it  ana  sect.  3,  which  says  that  '*  nothing  in 
this  Act  shall  apply  to  any  contract  of  service 
other  than  a  contract  within  the  meaning  of  the 
enactments  described  in  the  first  schedule  to  this 
Act,  or  some  or  one  of  them,"  Ac.  Now,  one  of 
those  enactments  is  4  Geo.  4,  c.  34,  s.  3,  which 
applies  to  servants  in  husbandry  as  well  as  arti- 
ficers. It  provides  that  "if  any  servant  in  hus- 
bandrv,  &c.,  shall  contract  with  any  person  to 
serve  him  for  any  time,  and  shall  not  enter  into  or 
commence  his  service  (such  contract  being  in 
writing  and  signed  by  the  contracting  parties),  or 
having  entered  into  such  service  shall  ansent  him- 
self or  herself  from  his  or  her  service  befoM  ihe 


MAGISTRATES*  OASES. 


383 


RiiL  Com.]    Mahchbstbb,  &o.,  &c,.  Bail.  Cos.  v,  Oaistor  A  Glinfobd  Bbiog  TTnioits.    [Bail.  Com, 


tenn  of^his  or  her  oontniot  (whether  such  contract 
be  in  writing  or  not  in  writing)  shall  be  completed, 
or  neglect  to  f  alfil  the  same,  £c.,  then  and  in  every 
BQoh  oase "  a  summary  remedy  is  given  by  pro- 
ceedings before  a  justice  of  the  peace.  The  contract 
in  the  present  case  was  a  contract  of  service  within 
the  meaning  of  that  enactment,  and  therefore  the 
words  of  that  Act  apply  to  it.  There  was  here  no 
oontract  in  writing,  ana  the  service  had  not  been 
entered  on,  therefore  the  respondent  could  not 
have  been  proceeded  against  under  that  Act.  The 
jostioes,  consequently,  were  right  in  dismissing 
the  information  against  him.  I  am  also  inclined 
to  agree  on  the  other  ground,  that  where  a  contract 
is  not  enforceable  by  action  it  cannot  be  enforced 
Aunmarily  by  a  criminal  proceeding.  It  is  unne- 
oessary,  however,  to  decide  this,  as  the  other 
groand  is  sufficient. 

Judgment  for  the  reepondent. 

Attorneys   for    the   appellant,    Bidedale   and 
Oraddoek, 
Attorney  for  the  respondent,  W.  Eley. 
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lUported  hj  William  Etavs,  Eaq.,  Barrister-fttlAw. 
Nov,  25  and  27,  and  Dec.  2»  5,  7, 10,  and  23. 1874. 

MaNCHESTSB,  SHSmSLD,  AND  LINCOLNSHIRE  BaIL- 
VAT     COICPANT,      AND       T&ENT,      AnCOLHE,      AND 

QsDfSBT  Bailwat  Gomtant  V.  The  Guabdians 

OP  THE  POOK  or  THE  GaISTOB.  UnION,  ' 

AND 

Makchesteb,  Sheffibld,  and  Lincolnshibe  Bail- 
▼AT  Gompant,  and  the  Trent,  Ancolme,  and 
Gedcsbt  Bailwat  Gompant  v.  The  Guardians 
OP  THE  Poor  op  the  Glanpord  Briog  Union. 

^ing  of  railway — Raivng  of  docks — Method  of 
ascertaining  rateable  value. 

A  better  criterion  of  the  receipte  due  to  the  portion 
of  a  line  of  railway  within  the  limita  of  a  certain 
parish  may  be  gained  by  takina  the  average 
mileage  receipte  of  the  whole  line  than  by 
taking  a  mileage  division  of  the  gross  rates  less 
the  amov/nt  charged  at  each  end  for  collection  and 
delivery  f  although  every  line  may  not  have  equally 
eontribtUed  to  the  receipts  of  the  whole  line. 

Whatever  part  of  a  goods  rate  covers  ordinary 
station  work  ai  a  terminus^  should  all  be  taken  to 
he  receipte  of  the  line  to  which  the  terminal 
station  belongs. 

A.  railway  company  provided  the  working  stock  of  a 
Une  of  railway,  the  company  being  paid  for  a  time 
at  ike  rate  of  Is.  Id.  per  train  miUt  and  afters' 
Uforde  by  aper  centals  ofSS^  upon  the  tctal  traffic 
receipte.     The  amownt  they  received  in  1872  was 

Hdd,  thai  (hie  ewn  shovld  be  taJcen  as  the  aggregate 
amount  of  the  expenses  for  locomotive  power  and 
repairs  qf  ca/rriages  and  waggons,  and  relative 
servieee,  and  he  divided  amongst  the  parishes 
<ieeording  to  the  train  miles  run  in  each. 

Hdd  further,  that  there  should  be  no  deduction  for 
profits  on  capital^  but  that  there  should  be  a 
dsductionfor  tenants  profits  as  distinct  from  profits 
on  capital,  a/nd  that  the  amount  should  be  5  per 
08»1  upon  the  gross  receipts,  such  percentage  to 
cover  ouUay  in  floating  capital,  stores,  fwmitwre, ' 
mdiheUke. 


The  main  line  of  a  railway  cornpany  ran  through  a 
certain  parisK  for  a  distance  of  two  miles  and 
eight  chains.     The  gross  receipts  in  the  parish 
were  ascertained  by  dividing  the  gross  rates  by 
mileage  between  the  forwarding  and  receiving  sia- 
tions,  after  deducting  in  the  case  of  the  merchandise 
iraMc  the  a/mount  charged  at  each  end  for  collection 
and  delivery. 
Held  to  be  a  proper  mode  of  calculating  such  receipts, 
provided  a  deduction  for  cartage  %s  made  at  the 
Clearing  House,  and,  that  as  regards  local  traffic 
only  what  the  company  expend  in  carting  goods 
carried  at  carted  rates,  and  a  reasonable  profit 
thereon,  shall  be  taken  of  the  gross  rate. 
A  railway  company  owned  and  occupied  certain 
docks,  which  on  their  seaward  side  are  employed 
in  the  accommodation  of  shipping  and  the  transit 
of  goods  by  sea.    In  other  respects  they  were  an 
adjunct  of  the  railway. 
Held,  that  the  company  were  liable  to  he  rated  for 
the  same,  but  that  the  rate  should  be  ascertained 
in  the  following  manner:    From  the  estimated 
value  of  the  docJes  shoidd  be  deducted  the  value  of 
such  portions  as  gave  to  the  company  an  income 
arising  from  dock  du>es  and  the  like,  so  as  only  to 
charge  them  with  expenses  relating  to  the  maintS' 
nance  and  repair  of  the  docks,  locks,  and  wharves, 
the  hydraulic  apparatus,  and  the  pay  of  the  staff 
employed   in    and    about    the    admission    ana 
despatch  of  vessels;  and  if  the  receipts  were  not 
equal  to  the  expense,  the  company  should  only  he 
rateahlefor  this  land  according  to  its  unimproved 
value,  the  other  receipts  in  the  docks  being  brought 
into  the  company*s  railway  account. 
This  was  an  appeal  against  an  assessment  of  poor 
rates.    The  action  was  brought  under  the  9th 
section  of  the  Bailway  and  Ganal  Traffic  Act, 
1873,  by  which  the  Gommissioners  are  empowered  to 
pronounce  upon  any  difference  to  whicn  any  rail- 
way   or   canal  company   may   be   partv.      The 
appellants  are  owners  of  certain  lines  of  railway 
from  Great  Grimsby  to  Appleby,  running  through 
the  two  unions  of  Brigg  ana  Gaistor,  in  the  county 
of  Lincoln,  and  traversing  in  all  no  less  than 
twenty-five  distinct  parishes ;  that  portion  from 
Grimsby  to  Ulceby  belongs  to  the  Manchester  and 
Sheffield,  and  that  from  Ulceby  to  Appleby  to  the 
Trent  line.    The  respondents  are  tne  guardians 
of  the  poor  of  the  above  mentioned  unions.    The 
present  appeal  ^as  made   against  the  rates  at 
which  the  appellants'  line  had  been  assessed  by 
the  respondents  on  valuations  made  by  them,  and 
approved  by  the  assessment   committee  of   the 
Grlanford  Brigs  Union.    The  appeal  was  heard  at 
the  last  Lincolnshire  July  Quarter  Sessions,  and 
referred  to  the  decision  of  the  Gourt  of  Bailway 
Gommissioners.  The  respon  dents  in  their  reply  had 
refused  to  accept  the  table  of  returns  furnished  by 
the  Trent  Gompany,  on  the  ground  that  it  differed 
from  that  supplied  to  the  shareholders  in  the  last 
half-yearly   report — a   difference,    it   was  stated, 
which  was  dae  to  a  method  of  dealing  with  ter- 
minals ;  but  they  were  prepared  to  accept  the 
returns  of  the  Sheffield  line,  if  proved  in  evidence 
to  be  correct.    Both  parties  were  agreed  to  accept 
the  rating  of  the  commissioners  for  the  two  parishes 
of  Stallingborough  and  Appleby,  the  former  in 
the  Brigg,  the  latter  in  the  Gaistor  Union,  as  a 
general  basis  for  the  settlement  of  the  entire  case. 
There  were  a  few  points  in  the  original  appeal 
as  to  which  agreement  had  been  mutually  arrived 
at ;  but  with  regard  to  the  rating  of  the  Grimsby 
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Docks,  a  c^nestioD  separate  from  the  rating  of  the 
Grimsby  hne,  neither  party  had  been  able  to  a^ree 
OD  a  single  point.  It  was  agreed  that  the  case  of 
each  of  the  appellants  should  be  argaed  sepa- 
rately. 

Field,  Q.G.,  Mellor,  and  Webster,  fOr  the  appel- 
lants, contended,  on  the  evidence  of  a  mass  of 
accounts,  that  the  principle  upon  which  the 
appellants  had  reckoned  the  sum  at  which  they 
snould  be  rated  was  the  correct  one.  This  sum 
amounted  to  7411.  90.  6(2.,  whereas  the  respondents 

S laced  it,  according  to  the  last  approved  valuation 
ated  on  the  10th  of  last  Jan.,  at  1162L 

Mr.  Follett,  chief  accountant  of  the  Sheffield  line, 
stated  that  the  principle  on  which  he  had  worked 
was  to  take  the  gross  receipts  on  all  traffic  pass- 
ing through  the  station  of  StalUngborough, 
deducting  the  amount  allowed  by  the  Glearing- 
House  for  collection  and  delivery,  and  dividing 
the  remainder  by  mileage  throughout  the  whole 
district. 

Barrow,  Speke,  Castle,  and  WMeikan  for  the 
respondents. — It  was  a  fact  beyond  all  dispute,  that 
before  the  year  1862  railway  companies  had  never 
borne  their  fair  share  of  parochiad  expenses.  But 
since  the  appointment  of  assessment  committees 
in  1862  and  1864,  by  which  various  bodies  had 
banded  together  to  b^r  the  necessary  expenses  of 
making  inquiries,  the  case  was  somewhat  different. 
Now,  by  the  figures  supplied  by  the  appellants,  the 
parish  of  Stallingborough  should  be  rated  at  3881. ; 
but  by  the  very  lowest  figure  so  supplied  the  rate- 
able value  stood  at  141^  per  mile,  and  taking  the 
account  of  miles  run  over  in  the  parish,  the  rate  on 
this  estimate  could  not  be  less  than  6382.  The 
gross  receipts  had  been  calculated  altogether  on  a 
wrong  principle.  The  terminal  charges  allowed  for 
goods  collected  and  delivered  at  each  station  on 
the  line  had  been  omitted  from  the  calculation. 
Again,  no  consideration  had  been  taken  of  the 
Grimsby  Docks.  The  learned  counsel  for  the 
appellants  had  been  careful  to  entirelv  separate 
the  docks  from  the  line,  because  the  clocks  were 
starved  to  feed  the  line.  But  the  docks  and  the 
line  were  one  and  indivisible,  impossible  to  be 
dissociated  as  independent  subjects  of  rating.  The 
former  should,  in  fact,  be  regarded  as  a  great 
water  terminus  of  the  latter.  The  appellants  were 
the  parties  who  had  the  control  of  the  traffic  of  the 
docks,  and  of  the  management  of  the  dues,  and 
could  suit  such  traffic  to  their  convenience.  The 
two  could  not  be  separated.  As  to  the  charges 
allowed  for  cartage  from  the  wharves  to  the  goods 
station,  a  dibtance  of  about  half  a  mile,  and  per- 
formed on  the  company's  line,  and  bv  the  com- 
pany's stock,  they  ought  to  be  incluaed  in  the 
general  profits  of  the  line.  With  regard  to  the 
amount  of  tenant's  capital  required,  Mr.  Barron 
pointed  out  that,  though  the  appellants  were 
enabled  to  put  their  rolling  stock  on  the  line  at 
prime  cost  of  labour  and  material,  they  yet  made 
a  claim  for  maker's  charges.  The  amount  of  profit, 
viz.,  twenty  per  cent.,  they  required  on  such 
capital,  was  exorbitant.  Lastly,  it  was  not  fair  to 
deduct  the  repairs  of  the  permanent  way  and 
works  from  the  working  expenses,  as  they  were 
statutable  deductions,  to  be  taken  from  the  gross 
estimated  rental. 

On  the  completion  of  the  case  for  the  appellants 
so  far  as  the  Grrimsby  Docks  were  concerned, 

Fieldj  Q.G.,  addressed  the  court  on  behalf  of  the 
Trent  Company. — This  was  a  case  which  would 


possibly  involve  a  difference  of  opinion  between 
nim  and  his  learned  friend  as  to  the  mode  in  which 
it  should  be  dealt  with.    The  peculiarities  oi  the 
case  were,  that,  although  the  Trent  Gompany  were 
a  separate  corporation,  the  greater  portion  of  the 
stock  was  hela  by  the  Sheffield  Gompany,  and  ihat» 
although  the  former  were  the  owners  of  the  line, 
the  latter  were  by  Act  of  Parliament  authorised 
to  contribute  funds  towards  it,  and  to  acquire  the 
undertaking  of  it.     The  funds  had  been  oontri- 
bnted,  but    the  undertaking  not   acquired.     It 
won  Id  be  alleged  no  doubt  by  the  other  side  that 
the  Trent  Gompany  had  had  no  tenant's  capital ; 
but  it  is  contended  that  they  were  entitled  to  claim 
such  a  sum  as  the  hypothetical  tenant  would  have 
to  find.    The  length  of  line  running  through  the 
parish  of  Appleby — which  had  by  consent  been 
taken  to  illustrate  the  Trent  Gompany's  system, 
as  the  parish  of  Stallingborough  had  been  taken 
for  the  others — was  five  miles  two  farlongs  three 
chains,  all  of  which,  excepting  two  chains,  lay  in 
the  Brigg  Union.    The  total  number  of  train  miles 
was  95,536,  and  the  gross  receipts  48L  90.  Ad.  per 
train  mile,  deducting  the  charges  for  collecting  and 
delivering.    The  appellants  had  given  an  accurate 
return  of  the  cost  of  all  expenses  in  the  locomotive 
department,  and  all  the  figures  had  been  prepared 
on    the  same  principle  as   the    Stallingboroogh 
parish. 

Barrow,  for  the  respondents,  declined  to  enter 
into  any  minute  comparison  of  the  returns  of  the 
Trent  Gompany,  as  the  establishment  of  the 
respondents'  assessment  would  depend  upon  the 
rignt  to  take  into  consideration  the  actual  existing 
state  of  things  under  which  the  Trent  Gompany 
were  owners,  and  worked  the  line ;  nor  should  he 
consider  the  right  to  introduce  into  the  case  cal- 
culations founded  upon  a  hypothetical  tenant's 
capital,  which  did  not  and  could  not  exist.  The 
sole  question  before  the  court  was  a  queetaon 
whether  the  rate  made  for  1873  was  to  be  held 
a  Just  and  equitable  one,  considering  the  then 
existing  state  of  things.  The  Trent  Gompany 
were  owners  of  a  line  for  which  they  paid  anothor 
company  a  fixed  sum.  How,  then,  could  they  make 
a  demand  for  interest  on  tepant's  capital,  see- 
ing that  they  neither  had  nor  required  any  such 
capital,  unless  it  might  be  some  small  sum  tor  the 
furnishing  of  their  stations. 

Field,  Q.G.,  in  reply. 

Judgment  was  aeiivered  by  the  Ghibf  Gox- 
MissioNER. — These  are  appeals  by  railway  com- 
panies against  the  sums  at  which  hereditaments 
in  their  occupation  have  been  rated  to  the  relief  of 
the  poor  under  the  Union  Assessment  Gommittee 
Acts.  The  appeals  were  respited  by  the  quarter 
sessions  by  consent,  in  order  that  the  matters  in 
dispute  between  the  companies  and  the  boards  of 
guardians  might  be  referred  for  our  decision  xmder 
the  9th  section  of  the  Begnlation  of  Bailways  Act, 
1873.  The  Manchester,  Sheffield,  and  Linoolnshiie 
Bail  way  runs  through  twenty-two  parishes  of  the 
Gaistor  Union  and  the  Irent,  Anoolme,  and 
Grimsby  Bailway,  a  line  thirteen  miles  long, 
through  seven  parishes  of  the  Glanford  Brigg 
Union.  In  all  these  parishes,  the  respondent 
unions  have  proceeded  upon  the  same  principles 
in  rating  the  profits  of  the  two  railway  companies, 
and  the  convenient  course,  therefore,  has  been 
taken  of  putting  the  appeals  before  us  as  if  thev 
related  to  only  one  parisn  in  each  union,  the  parish 
of  Stallingborough  in  the  Gaistor  Unicm,  and  the 
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pArish  of  Appleby  in  the  Brigg  Union.    If  the  I 
^ardians  are  right  in  their  mode  of  assessment 
in  Stallingborough  and  Appleby,  they  are  right  in 
all  the  parishes,  and  if  wrons^  they  have  agreed 
with  the  appellants,  the  raifway  companies,    to 
recast  the  figures  for  the  rest  of  the  parishes  npon 
the  basis  which  we  may  rule  to  be  the  correct  one 
to  found  the  valuation  upon  for  Stallingborough 
and  Appleby.    Another  question  referred  to  our 
decision  is  the  rateable  value  of   the  Grimsby 
Docks,  which    are   the    property    of    the    Man- 
chester, Sheffield,  and  Lincolnshire  Bailway  Com- 
pany.   We 'will  deal  first  with  the  appeal  of  the 
Trent  and  Ancolme  Company.    The  Appleby  por- 
tion of   this  company's  line  is  three  miles  six 
farlongs  and  three  chains  long,  and  its  rateable 
value   is   assessed   at  18512.,  and   the  Appleby 
Station  at  502.,  station  and  line  together  having 
been  previously  rated  at  800Z.    The  assessment 
has  been  made  in  the  usual  manner  bv  ascertain- 
ing the  gross  receipts  of  the  parochial  portion  of 
line,  and,  after  deducting  working  expenses  and 
profits  and  all  outgoings  allowed  by  statute,  as- 
suming the  remainder  to  be  the  rent  or  net  annual 
value  to  let  of  the  lands  and  buildings.    The  first 
question  here  is  whether  the  gross  receipts  have 
not  been  understated  by  the  company,  by  their 
having  deducted  in  the  case  of  merchandise  traffic 
the  amount  charged  at  each  end  for  collection  and 
delivery.    The  receipts  for  the  whole  line  in  1872 
averaged  18852.  per  mile ;  but,  according  to  the 
company,  in  Appleby  parish  the  average  per  mile 
was  only  14482.    We  do  not  see  why  the  receipts 
in  this  parish  should  have  been  so  considerably 
below  the  general  average.     As  to  through  traffic, 
the  receipts  brought  to  account  half-yearly  would 
be  milea^  receipts  only,  and  would  include  no 
station  or  cartage  terminals  due  to  other  com- 
panies, and  as  regards  other  traffic  th^  company 
admit  that  they  perform  no  cartage.    Every  mile 
may  not  have  equally  contributed  to  the  earnings 
of  the  whole  line,  but  those  earnings  seem  to  us  in 
a  case  like  this  a  better  criterion  of  the  receipts 
due  to  the  portion  in  the  parish  than  taking  a 
mileage  division  of  the  gross  rates  less  the  amount 
charged  at  each  end  for  collection  and  delivery. 
We  also  think  that  whatever  part  of  a  goods  rate 
covers  ordinary  station  work  at  a  terminus  should 
all  be  taken  to  be  receipts  of  the  line  to  which  the 
terminal  station  belongs.    We  understood  it  to  be 
contended  that  where  less  than  half  the  transit  is 
on  the  local  line,  part  of  its  terminal  should  for 
rating  purposes  be  deemed  to  be  earned  on  the 
foreign  line,  but  we  think  that  what  would  belong 
to  the  local  line  for  other  purposes  should  be 
treated  as  belonging  to  it  in  a  question  of  rating. 
The  next  difference  has  reference  to  the  deduc- 
tion to  be  made  from  the  gross  receipts  for  work- 
ing expenses  and  tenant's  profits.    The  working 
stock  of  this  line  is  provided  by  the  Manchester, 
Sheffield,  and  Lincolnshire  Company,  who  until 
June  1872  were  paid  at  the  rate  of  1«.  Id.  per 
train  mile,  but  since  then  have  been  paid  by  a  per- 
centage of  33^  upon  the  total  traffic  receipts.    The 
amount  they  received  in  1872  was   72542.    The 
respondents  contend   that  this    sum  should   be 
taken  as  the  aggregate  amount  of  the  expenses  for 
locomotive  power,  and  repairs  of  carriages  and 
waggons,  and   relative  services,  and  be  divided 
amongst  the  parishes  according  to  the  train  miles 
run  in  each,  and  moreover,  that,  as  the  hypothe- 
tical tenant  would  not  in  this  case  require  any 
Mao.  Ca8.— Yol.  IX. 


capital  for  working  stock,  no  deduction  should 
be  made  from  the  gross  receipts  for  profits  on 
capital.  The  company,  on  the  other  hand,  would 
ignore  the  amount  actually  paid  to  the  Manchester 
and  Sheffield  Company,  and  they  multiply  the 
number  of  train  miles  run  in  Appleby  by  the  cost 
per  train  mile  of  the  total  locomotive  expenses,  and 
total  carriage  and  waggon  repairs  of  the  Man- 
chester and  Sheffield  Company  as  given  in  their 
printed  accounts,  and  maintain  that  the  product 
is  the  proper  deduction  to  be  made  for  such  work- 
ing expenses.  They  claim  further  to  have  it 
assumed,  that  the  tenant  would  require  a  capital 
of  the  same  proportion  to  the  number  of  train  miles 
run  in  Appleby  as  the  capital  of  the  Manchester 
and  Sheffield  Company  bears  to  the  train  mileage 
oftheir  entire  system,  and  that  the  deduction  for 
tenant's  profits  should  be  at  the  rate  of  20  per 
cent,  upon  the  assumed  capital.  We  think  as  to 
this  difference  that  the  respondents  are  right. 
Admitting  that  the  Manchester  and  Sheffield  Com- 
pany might  at  any  time  withdraw  their  rolling 
stock,  still  during  the  ten  years  the  line  has  been 
open  for  traffic  it  has  never  been  worked  in  any 
other  way,  and  we  think  that  the  supposed  tenant, 
calculating  his  probable  outgoings  in  the  year 
commencing  with  the  prospective  period  for  which 
the  rate  is  made,  might  reckon  that  the  working 
of  the  line  would  continue  to  be  provided  for  as 
before.  For  the  same  reason  there  should  be  no 
deduction  for  profits  on  capital ;  but,  as  an  occu* 
pancy  should  yield  profit  of  some  kind — which 
profit  in  this  case  may  be  calculated  either  upon 
the  gross  receipts  or  upon  the  value  of  the  rolling 
stock — we  think  there  should  be  a  deduction  for 
tenant's  profits  as  distinct  Arom  profits  on  capital, 
and  that  the  amount  should  be  5  per  cent,  upon 
the  gross  receipts,  such  per-centage  to  cover  out- 
lay in  floating  capital,  stores,  furniture,  and  the 
like.  The  deduction  for  traffic  charges,  general 
charges,  and  compensation  should,  in  our  opinion, 
be  what  the  respondents  propose.  We  need  not 
stop  to  notice  the  small  differences  between  the 
parties  in  the  items  of  Government  duty,  rateable 
value  of  stations,  law  charges,  and  the  amount  per 
pound  of  the  rates  and  taxes  in  Appleby,  and  we 
come  to  the  only  remaining  difference,  which  is  as 
to  the  amount  to  be  deducted  for  maintenance  and 
renewal  of  the  permanent  way  and  works.  The 
respondents  at  first  would  only  allow  5842.  for  both 
mamtenance  and  renewal  for  the  whole  distance 
in  the  parish,  but  at  the  hearing  they  admitted 
such  an  amount  to  be  inadequate,  and  proposed 
instead  that  7262.  should  be  allowed  for  mainte- 
nance, and  5242.  for  renewal.  These  sums  do  not 
difier  much  from  the  sums  claimed  by  the  com- 
pany, which  are  8122.  for  maintenance,  and  6302. 
for  renewal.  The  difference  is  partly  due  to  this, 
that  the  respondents  calculate  the  cost  per  train 
mile  of  the  repairs  to  way  and  works  by  the 
amount  expended  on  the  whole  Trent  line  as  shown 
in  the  Trent  Company's  published  accounts,  while 
the  company  make  the  calculation  by  the  amount 
they  find  by  their  books  to  have  been  expended  on 
the  Brigg  Union.  Considering  that  the  whole  of 
this  line,  except  three-quarters  of  a  mile,  is  in  the 
Brigg  Union,  and  that  the  half-yearly  accounts 
printed  and  distributed  to  the  shareholders  are 
the  only  documents  to  which  both  sides  have  equal 
facilities  of  access,  we  think  the  mode  of  calcula- 
tion adopted  by  the  respondents  is  in  this  case  to 
be  preferred.    We  will  proceed  next  to  the  appeal 
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of  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company  from  the  valuation  made  of 
their  property  by  the  Caistor  Union.  The  main 
line  of  this  company  runs  through  the  parish  of 
Stallingborongh  for  a  distance  of  two  miles  and 
eight  chains.  The  gross  receipts  in  the  parish, 
ascertained  by  dividing  the  gross  rates  by  mileage 
between  the  forwarding  and  recei^ng  stations, - 
after  deducting  in  the  case  of  merchandise  traffic 
the  amount  (merged  at  each  end  for  collection 
and  delivery,  come,  acoordinc;  to  the  company, 
to  4447Z.  per  mile.  The  respondents  object  to 
this  mode  of  calculating  the  receipts  from  mer- 
chandise as  too  favourable  to  the  company.  We 
see  no  objection  to  it  where  a  deduction  for  cartf^e 
is  made  by  the  Clearing  House;  but  for  local  traffic 
it  was  not  shown  to  us  that  the  allowance  the 
Clearing  House  make  for  cartage,  as  between 
different  railway  companies,  is  added  to  the  goods 
rate,  and  ought  to  be  regarded  as  an  extra  not 
chargeable  to  land,  but  referable  to  the  trade  of  a 
carrier  by  road,  and  we  think  that,  as  regards  local 
traffic  in  Stallingborongh,  only  what  the  company 
expend  in  carting  goods  carried  at  carted  rates,  and 
a  reasonable  profit  thereon,  should  be  taken  off  the 
gross  rat«.  We  have  no  means  of  knowing 
whether  that  mode  of  ascertaining  the  receipts 
would  make  the  total  snm  earned  in  Stalling 
borough  differ  from  the  company's  estimate  of  it. 
The  respondents'  further  claim  to  have  the  receipts 
of  the  parish  calculated  upon  the  assumption  of  the 
railway  and  docks  being  one  undertaking,  is  a 
matter  upon  which  we  will  reserve  our  views  till 
we  come  to  the  question  of  the  rateable  value  of 
the  docks. 

Coming  next  to  the  working  expenses  incurred 
in  the  parish  in  earning  the  gross  receipts  to  be 
credited  to  it,  we  have,  in  the  first  place,  to  con- 
sider the  difference  between  the  respondents  and 
the  company  as  to  the  expense  for  carriage  and 
waggon  repairs.  The  company  divide  their  total 
outlay  on  that  head  of  charge  by  the  gross  num- 
ber of  train  miles  run  on  their  own  lines,  exclud- 
ing mileage  on  the  lines  of  other  companies,  and 
the  product  multiplied  by  the  number  of  train 
miles  run  in  Stallingborough  gives  the  expense, 
as  they  estimate  it,  of  this  item  in  the  parish. 
The  respondents,  on  the  other  hand,  refer  to  the 
company's  half  yearly  accounts  showing  the  train 
miles  run  in  1 872,  including  ballasting  and  mile- 
age run  for  other  companies,  to  have  been  6,214,608, 
and  excluding  the  same  4,718,629  only,  a  difference 
of  nearly  one  million  and  a  half,  and  they  claim 
that  the  divisor  of  the  sum  expended  by  the  com- 
pany in  1872  in  repairs  to  carriages  and  waggons 
should  be  the  mileage  of  6,214,608,  instead  of  the 
smaller  one  taken  by  the  company.  The  company 
admit  that  the  six  million  and  odd  miles  are  the 
right  divisor  to  find  locomotive  cost,  but  they  say 
that  their  engines  draw  other  rolling  stock  on  the 
lines  of  other  companies,  admitting  at  the  same 
time  that  their  own  carriages  and  waggons  do  to 
some  extent  run  on  other  lines.  So  far  as  they 
do,  they  increase  their  wear  and  tear,  and  there- 
fore the  miles  they  run  should  be  added  to  the 
divisor ;  but,  as  the  company  could  not  give  the 
number  of  these  miles,  we  think  the  number  may 
be  taken  approximately  at  one-fifth  of  the  differ- 
ence of  the  two  mileage  totals.  "  Rent  of  shops  " 
follows  '*  Repairs  of  carriages  and  waggons  "  as  a 
working  expense  in  the  amended  schedule  of  the 
oompany.    The  deduction  was  not  much  insisted 


upon,  and  we  propose-  to  omit  it.  Tnis  seems  the 
place  to  refer  to  the  rents  paid  to  this  company  by 
other  companies ;  and  by  this  company  to  other 
companies  for  the  use  of  stations.  In  1872  the 
rents  received  were  2620L,  and  paid  5218L  The 
difference  is  2598L,  and  Stallingborough  shoald 
take  a  share  of  this  expense  in  proportion  to  its 
train  miles.  A  principal  deduction  from  gross 
receipts  to  find  the  rateable  value  of  the  subject 
of  assessment  is  the  allowance  to  be  made  to  the 
tenant  for  profits  of  capital.  The  tenant  of  the 
two  miles  and  eight  chains  of  line  in  Stalling- 
borough would  require  a  oapital  bearing  the  same 
proportion  to  the  work  done  on  that  piece  of  line 
that  the  capital  of  the  company  bears  to  the  whole 
work  they  ao.  What  that  capital  was  worth  in 
1872  is  a  principal  point  in  dispute.  The  rolling 
stock  of  1872,  to  take  that  part  of  the  capital  first, 
is  valued  by  the  company  at  1,680,0002.,  and  by  the 
respondents  at  only  1,110,0002.  There  wi^  an  in- 
crease of  stock  during  the  year ;  10  more  engines 
in  December  than  in  June,  36  more  carriages,  256 
more  waf^gons.  The  respondents  take  the  stock  as 
it  stood  in  June,  the  company  the  stock  in  hand 
in  December.  The  latter  course  seems  to  us  the 
correct  one  as  a  general  rule,  and  the  former  in 
this  particular  case.  For  a  yearly  tenancy  com- 
mencing with  the  making  of  a  rate,  the  tenant 
should  take  the  actual  rolling  stock  in  use  at  the 
time,  because  as  its  quantity  so  will  be  the  capacity 
for  doing  work,  and  the  work  done.  But  in  this 
case  it  was  agreed  to  accept  the  accounts  of  1872, 
and  for  the  receipts  of  that  year,  which  have  been 
made  the  measure  of  the  receipts  of  the  tenant, 
the  average  working  stock  during  the  year,  or,  as 
the  increase  was  progressive  from  beginning  to 
end,  the  stock  in  the  middle  of  the  year,  was  a 
sufficient  quantity  for  him.  For  the  same  reason 
the  value  of  the  stores  will  be  their  value  on  the 
30th  of  June.  The  points  to  be  next  considered 
as  to  this  stock  are  its  prime  cost  and  present 
value.  The  difference  as  to  the  prime  cost  of  the 
coaching  and  merchandise  stoclc,  the  difference 
between  831,0002.  and  819,0002.,  is  not  so  consider- 
able but  what  we  mav  accept  without  scrutiny  the 
higher  valuation  of  the  company,  and  we  approve 
also  of  their  engines  being  valued  at  27002.  each  in- 
stead of  the  lesser  sum  by  1002.  at  which  their  value 
is  put  by  the  respondents.  But  the  prime  cost  would 
not  be  the  value  of  the  stock  at  the  time  of  making 
the  rate,  and  only  capital  for  present  value  would  be 
required.  The  respondents  assume  a  depreciation 
of  30  per  cent.,  but  we  thmk  it  probable  that  the 
stock  would  be  kept  up  nearer  than  this  to  its 
original  value,  and  that  if  from  being  in  actual  use 
it  would  not  sell  at  a  less  reduction  than  20  per 
cent.,  repair  and  renovation  would  prevent  any 
lower  fall.  We  do  not  doubt  that  an  expenditure 
of  320,0002«,  the  sum  by  which  at  20  per  cent,  the 
value  would  be  diminished,  would  suffice  to  restore 
the  rolling  stock  to  its  full  original  value.  The 
railway  company  have  shops  at  Gorton  and  else- 
where, in  which  there  are  machines  more  or  less  of 
the  nature  of  fixtures.  These  machines  are  valued 
by  the  company  at  68,7502.,  and  we  are  asked  to 
say  which  of  them  are  chattels  to  be  provided  oat 
of  tenant's  capital,  and  which  have  been  made 
rateable  by  fastenings  to  the  ground  or  to  bnild- 
ings.  We  cannot  do  better  than  apply  to  this 
question  the  principle  laid  down  in  the  case  of  the 
Southampton  Dock  Companj^,  and  in  the  Halsteid 
case ;  ana  so  doing,  and  oaving  before  ua  the  evi- 
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denoe  of  Mr.  Sacre,  the  company's  chief  engineer 
and  locomotive  superintendent,  and  as  such  the 
officer  in  charge  of  their  works  at  Gorton  and 
other  places — and  who  knows  how  and  with  what 
object  the  different  machines  have  been  placed  in 
tUu,  and   states  that    the    machines  which  are 
fastened  only  to  steady  them,  and  not  so  as  to  give 
them  any  permanent  attachment,  are  worth  about 
20,000{. — we  decide  that  a  tenant  would  have  to  find 
capital  to  buy  them  of  that  amonnt.    We  accept 
the  company's  estimate  of  value  as  to  locomotive 
cranes,  tools,  sheets,  horses,  and  office  and  station 
furniture,    and    the  only  remaining  question  is 
whether  the  company's  claim  to  a  floating  capital 
of  200,0002.,  and  to  a  deduction  for  interest  thereon, 
shoold  be  allowed  or  not.    The  Narih  Staffordshire 
case  was  cited  to  us  as  negativing  any  such  claim. 
To  us  it  seems  rather  to  leave  such  a  claim  when 
arising    to   be  dealt  with   according  to   circum- 
stances ;  and,  considering  on  the  one  hand  the  daily 
expenses   of    a    line   and    the    rent    periodically 
recurring,  and  on  the    other  the    proportion  of 
earnings  locked  up  in  ledger  balances  or  due  on 
running  accounts  by  other  comjjanies    and    the 
Clearing  House,  we  think  a  tenant  could  not  get 
on  without  some  working  capital,  but  that,  as  it 
wonld  not  be  always  wanted,  125,000/-.  would  be 
sufficient  in  the  case  of  this  line.    Thus  far  we 
have  been  considering  the  capital  required  for  the 
whole  line,  and  we  will  now  state  the  share  which 
the  parish  of  8tallingborough  should  receive,  and 
the  per-centage  which  will  give  fair  and  reasonable 
profits.    The  share  we  think  should  be  found  by 
the  method  adopted  by  the  company  of  dividing 
capital  in  the  ratio  of  sectional   train  miles.     It 
seems  to  us  simpler  than  the  method  taken  by  the 
respondents,  and  at  the  same  time  to  be  suffi- 
ciently accurate.     As  regards    the    per-centage, 
20   per    cent,    upon   the    capital    invested,    not 
including    floating    capital   and    value  of    stores, 
is   the    deduction     claimed     by    the     company 
for    tenant's     profits     and     profits     of     trade, 
for    which    the    respondents    propose     10     per 
cent,    as   sufficient.     Taking    into  account    that 
the  stock  is  not  valued  as  new,  that  we  ought  to 
assume  it  to  be  kept  up  to  the  highest  standard 
set  by  any  company,  that  parts  of  it,  as  tools  for 
instance,  require  frequent  replacement,  and  that 
the  trade  of  a  railway  carrier  is  attended  with  much 
risk,  we  do  not  think  it  will  unduly  reduce  the 
value  of  the  occupation  or  make  an  unreasonable 
deduction  from  the  receipts  and  profits  of  the 
parish  if  the  rate  we  allow,  insurance  from  risks 
included,  is  fixed  at  20  per  cent.   As  regards  float- 
ing capital  and  value  of  stores,  we  propose  to  allow 
5  per  cent,  upon  the  former  and  10  per  cent,  upon 
the  stores.    Another  deduction  to  oe  made  from 
gross  receipts  is  the  expense  of  maintaining  the 
permanent  way.     Such  repairs  as  are  a  charge 
upon  a  tenant  are  not  alone  sufficient  for  mainten- 
ance.   The  deterioration  always  taking  place,  in 
spite  of   such  repairs,  obliges  a  landlord  to  de- 
vote a  part  of  his  rent  to  the  renewal  of  the  line. 
As  a  matter  of  fact  repair  and  renewal  go  on 
simultaneously,  and  their  respective  costs  are  not 
separately  shown  in  the  accounts.     In  1872  the 
railway  company  expended  107,0202.  in  the  main- 
tenance of  258  miles  of  way,  &c.,  including  in  that 
sum  the  cost  of  a  large  quantity  of  steel  and  iron 
rails  laid  down  in  that  year  and  charged  to  re- 
venue.    The  respondents  propose  to  divide  this 
groes  som  amongst  the  several  parishes  iu  the  , 


proportion  of  their  train  mileages ;  and,  admitting 
that  this  is  preferable  to  a  simple  mileage  divi- 
sion, it  has  yet  the  defect  of  assuming,  that  if 
the  traffic  were  the  same  from  end  to  end  of  the 
line,  the  expense  of  maintenance  would  be  at  a 
uniform  rate  throughout.  The  appellants  or  com- 
pany follow  a  different  method  as  regards  at  least 
the  item  of  repairs.  They  have  prepared  a  re- 
turn of  the  actual  cost  of  repairs  only,  excluding 
renewal,  in  the  Caistor  Union,  and  divide  this 
cost  amongst  the  22  parishes  in  the  union  in  pro- 
portion to  their  train  mileage ;  and,  as  we  think  this 
IS  the  better  mode  in  principle  on  account  of  the 
smaller  area,  we  allow  the  deduction  they  claim  for 
repairs  of  3742.  per  mile  in  Stallingborough  parish. 
The  company  claim  in  addition  a  deduction  of 
1682.  per  mile  as  the  annual  cost  of  renewal,  but 
we  are  not  prepared  to  allow  them  a  deduction  of 
more  than  uhree-fourths  of  this,  or  1262.  per  mile, 
which  we  think  enough,  because  repairs  and  main- 
tenance together  did  not  in  1872  exceed  &n  average  of 
4152.  per  mile  for  the  company's  whole  line,  and  the 
train  miles  per  mile  in  Stallingborough,  viz.,  17,6P5, 
were  below  the  average  number  of  train  miles  per 
mile  for  th^  whole  258  miles  of  that  line.  We  have 
only  to  add  upon  the  subject  of  the  assessment  for 
this  parish,  that  the  deduction  for  stations  and 
works  separately  assessed  should  have  reference 
to  the  aggregate  rateable  value  of  all  the  stations, 
&c.,  and  should  be  in  the  proportion  which  the 
gross  receipts  due  to  Stallingborough  bear  to  the 
total  traffic  receipts  of  the  line.  We  come  lastly 
to  consider  the  rateable  value  of  the  Grimsby  docks. 
Great  Grimsby  is  one  of  the  parishes  in  the  Caistor 
Union,  and  the  stations  and  lines  of  railway  of  the 
Manchester  and  Sheffield  Company  situated  in  the 
parish  will  be  valued  by  the  same  rules  as  in  Stal- 
lingborough. But  the  railway  company  are  also 
the  owners  and  occupiers  of  the  Grimsby  docks, 
and  appeal  is  made  to  us  to  say  whether  the  docks 
are  fairly  rated  at  an  annual  value  of  36,9902.  We 
have  already  shown  that  where  a  line  of  railway 
passes  through  many  parishes,  and  the  rateable 
value  of  the  part  lying  in  one  parish  has  to  be 
determined,  such  part  cannot  be  fully  valued  with- 
out a  knowledge  of  the  rateable* value,  or  at  least  of 
the  ordinary  elements  in  estimating  the  rateable 
value  of  the  entire  prop)erty  to  which  it  belongs. 
It  seldom  happens  that  the  bounds  and  limits  of 
the  entire  property  are  not  well  defined,  but  in  this 
case  the  question  turns  upon  whether  the  railway 
and  the  docks  should  be  recognised  as  one  property 
or  not.  For  if  we  talce  the  view  of  the  respondents 
as  to  the  rateability  of  the  docks  as  forming  with 
the  railway  a  united  undertaking,  we  give  to  the 
docks  the  relation  of  the  stations  on  a  line  of  rail- 
way to  such  line,  and  at  once  their  rateable  value 
becomes  large,  possibly  as  large  as  the  respondents 
have  estimated  it,  because  there  are  noexpenscR  to 
deduct  from  the  rent.  But  the  company  maintain 
that  the  docks  are  quite  a  separate  concern  from 
the  railway,  and  that  their  expenses  being  largely 
in  excess  of  the  receipts,  they  possess  no  rateable 
value,  and  that  no  tenant  of  them  could  upon 
sound  commercial  principles  afford  to  give  any 
rent  for  them.  We  incline  to  a  view  of  these 
docks  intermediate  between  these  views  of  the  one 
side  and  the  other.  To  us  it  appears  that  they  are 
neither  wholly  absorbed  in,  nor  yet  wholly  distinct 
from,  the  railway  property.  They  have  a  double 
aspect,  and  are  a  common  link  of  the  laud  and  sea 
routes.    The  company  have  and  exercise  steam- 
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boat  powers,  and  the  docks  on  their  seaward  side 
are  concerned  in  the  ^Uscommodation  of  shipping 
and  the  transit  of  goods  by  sea.  Bnt  in  other 
respects  they  are  an  adjunct  of  the  railway,  and  we 
think  shonld  be  treated  as  sach  for  rating  parposes. 
What  we  propose,  therefore,  is  to  take  Mr.  Lee's 
estimaLe  of  the  present  value  of  the  docks,  ware- 
bouses,  sheds,  and  station  appurtenances,  and, 
deducting  from  it  the  sums  at  which  he  values  the 
wharves,  docks,  tidal  basin,  and  buildings  at  the 
tidal  basin  end,  to  deal  with  the  remainder,  consist- 
ing of  the  sidings,  sheds,  stores,  warehouses,  and 
coal  staging,  as  part  of  the  railway  property  of  the 
company.  The  accounts,  therefore,  should  be 
revised  so  as  to  give  to  the  company  in  respect  of 
their  dock  property  such  income  only  as  arises 
from  dock  dues,  graving  dock  dues,  hard  dues, 
>A  liarfage,  &c.,  and  also  so  as  to  charge  them  only 
VA  ith  expenses  relating  to  the  maintenance  and 
repair  of  the  docks,  locks,  and  wharves,  the  hydrau- 
lic apparatus,  and  the  pay  of  the  staff  employed  in 
and  about  the  admission  and  dispatch  of  vessels; 
and  if  the  receipts  are  not  equal  to  the  expenses, 
the  company  will  only  be  rateable  for  their  land 
according  to  its  unimproved  value.  The  other 
receipts  m  the  docks,  from  labour  other  than  that 
already  mentioned,  from  warehouse  rents,  collect- 
ing and  delivering  traffic,  &o.,  will  be  brought  into 
the  company's  railway  accounts,  and  in  like  man- 
ner all  expenses  incuiTed  upon  such  services,  and 
in  horses,  engines,  and  the  maintenance  and 
renewal  of  the  roads,  sidings,  turntables,  &c.,  will 
be  a  charge  upon  the  company  in  respect  of  their 
railway  property.  We  will  conclude  by  saying,  in 
case  of  there  being  any  points  which  we  have  over- 
looked, or  as  to  which  we  have  not  made  our 
meaning  sufficiently  clear,  or  of  there  being  any 
difficulty  in  working  out  the  figures  upon  the  basis 
of  the  rules  we  have  adopted,  that  we  shall  be 
happy  to  answer  any  questions  from  either  side  in 
connection  with  this  decision. 


JUDICIAL    OOMMITTSS    OF    THE 
PBIVY   COUVCII^. 

Reported  by  Jaxxs  P.  Abpihall^  Esq.  Barzieter-at-Law. 

Jan.  23,  28,  a/nd  29,  March  16, 1875. 

(Present,  the  Bight  Hons.  Sir  James  Golvile,  Sir 
Baknes    Peacock^    Sir    M.    Smith,   and    Sir 

B.  COLLIEB.) 

BeO.  v.  MoUlfT  AND  ANOTHE&. 
ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  COLONY 

OF  VICTORIA. 

Criminal  jurisdiction  of  Colonial  Cowrt9 — Man- 
slaughter on  the  high  seas — Sentence  of  penal 
servitude—Slats.  12  A-  13  Vict  c.  96;  16  ^  17 
Vict,  c.  99 ;  20  ^  21  Vict.  c.  3. 

Stat.  12  ^  13^  Vict.  c.  96  first  conferred  upon 
Colonial  Criminal  Courts  jurisdiction  to  try  per- 
sons  for  offoices  committed  ai  sea  toithin  the  juris- 
diction  of  fhe  Admiralty,  and  enacted  (sect.  2) 
tJuit  cojivicted  persons  should  be  subject  to  the 
samp  punishment  as  "  by  any  law  now  in  force  " 
in  England.  At  the  time  this  Act  Was  passed  the 
puniskmfint  for  manslaughter'  in  England  was 
transporfation  or  imjprisnnment, 

St'it.\6  Sf  \1  Vict.  c.  00  suhsfiiuted  penal  servitude 
for  ti'anspoi'tation  in  some  cases,  and,  by  sect.  6, 
enacted  that  persons  setiUfUced  to  penal  servitude 


might  be  confined  vn  9uch  prison  or  plaas  as  a 
Secretary  of  State  might  direct. 
Stat.  20  ^  21  Vict.  c.  3  substUtUed  penal  servitud/s 

for  transportation  in  aU  cases. 
The  respondents  were  convicted  in  Victoria  of  mcM' 
slaughter  upon  the  high  seas,  and  sentenced  to 
fifteen  years  penal  servitude.     On  a  return  to  a 
writ  of  habeas  corpus,  the  court  ordered  ihem  io 
be  discharged,  on  the  ground  thai  a  senAencs  of 
penal  servitude  could  not  be  carried  out  in  the 
colony  witlumt  the  preliminary  direction  of  one 
of  the  Secretaries  of  State. 
Held  {reversing  the  judgment  of  the  court  bdow), 
thai  such  order  was  wrong,  for  that  the  provisions 
in  16  ^  17  Vict.  c.  99,  s.  6,  rekUed  to  matters  of 
ad/ministration  only,  and  need  not  be  resorte4  to 
in  the  case  of  colonial  sentences  ;  and  thai  20  ^ 
21  Vict.  c.  3  was  applicable  to  the  colonies,  un^ 
respect  to  sentences  to  be  passed  on  persons  only 
triable  there  by  virtue  o/*  l2  ^  13  Vict.  c.  96 ;  and 
thai,  as  it  appeared  that  by  virtus  of  the  above 
imperial  statutes  and  various  acts  of  the  Colonidl 
Legislature,  a  sentence  of  penal  servitude  coM 
be  carried  into  'sxecution  in  the  colony,  the  retwm 
to  the  writ  thai  they  were  in  custody  "  to  undergo 
such  sentence,"  was  sujficieni. 
In  any  event,  a  person  convicted  of  felony  oughinoi 
to  be  set  at  large  durinq  the  term  of  his  sentence, 
until  it  is  clear  that  no  lawful  means  of  executing 
it  can  be  found. 
At  the  Sessions  of  the  Supreme  Court  of  general 
gaol  delivery  of  the  Colony  of  Victoria,  held  at 
Melbourne  on  Dec.  16th  1872,  a  criminal  infor- 
mation was  filed  against  the  respondents,  Henry 
Mount  and  William  Morris,  for  murder  on  board 
the  British  ship  Carl,  a  vessel   engaged  in  the 
South  Sea  coolie  traffic,  on  the  high  seas.    They 
were  tried  before  Bar^y,  C.J.,  ana  a  jur^,  and 
found  guilty  of  manslaughter.    The  chief  justice, 
entertaining     some    doubts    as    to    the  proper 
sentence  to  be  passed,  remanded   the   prisoners 
until  the  April  Sessions  1873,  and  consulted  with 
some  of  the  other  judges,  and,  in  accordance  with 
their  opinion,  passed  a  sentence  of  filteen  yeais* 
penal    servitude.      After     the    passing    of    thia 
sentence  the  respondents  were   confined  in  the 
gaol  at  Melbourne,  which  is  a  penal  efiLablishment 
within  the    meaning  of  the  colonial   Statute  of 
Gaols   1864,  and  were    afterwards    removed  to 
Fentridge  Gaol,  also  an  establishment  within  the 
meaning  of  the  statute,  to  be  detained  until  the 
expiration  of  the  sentence. 

Afterwards,  on  12th  Sept  1873,  a  writ  of  habeas 
corpus  was  issued  out  of  the  Supreme  Court, 
directed  to  the  Inspector  General  of  Penal  Estab- 
lishments, requiring  him  to  bring  up  the  bodies  of 
the  respondents;  to  which  he  made  a  return, 
which  is  set  out  in  full  in  the  judgment  of  their 
Lordships,  that  he  detained  the  respondents  by 
virtue  of  the  sentence  passed  upon  their  con- 
viction "  for  the  cause  and  to  the  end  that  they 
may  undergo  such  sentence."  Upon  this  the 
court,  after  argument,  delivered  judgment  that 
the  return  was  oad,  on  the  ground,  among  others, 
that  a  sentence  of  penal  servitude  oould  not  be 
carried  out  in  any  gaol  in  the  colony  without  the 
direction  of  one  of  Her  Majesty's  Principal 
Secretaries  of  State,  and  ordered  the  prisoners  to 
be  discharged  from  custody. 

From  this  order  the  Crown  obtained  special 
leave  to  appeal. 
/.  F.  Stephen,  Q.C.  and  Bowent  for  the  appellant^ 
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«^ed  that  the  order  was  wroDg,  beoause  stat. 
16  &  17  Yict.  c.  99,  s.  6,  on  whioh  it  was  made, 
only  applies  to  prisoners  oonyicted  in  the  United 
Kingdom,  and  that  in  any  case  they  ought  not  to 
have  been  discharged,  bat  remanded  till  an  order 
under  the  Act  comd  be  obtained.  They  referred 
to  the  following  statntes : 

9  Geo.  4,  o.  31,  B.  9 ; 

12  ai'  13  Viot.  a  96,  8.b.  1,  2  ; 

16  &  17  Viot.  0. 99,  88.  3,  6,  7 ; 

20  &  21  Yiot.  0.  3,  88. 1, 2,  3 ; 

and  the  cases  of 

Beg,  T.  Allen,  3  E.  Ai  E.  838 ; 

Ex  parte  Lees,  £.  B.  A  £.  828 ; 

Porfctfr**  COM,  5  M.  A  W.  32 ; 

Wateon's  caee,  9  A.  A  £.  731 ; 

CobbeU'g  case,  5  0.  B.  418 ; 

Hale,  and  Hawkins'  Pleas  of  the  Crown. 

Field,  Q.C.  and  Bompas,  for  the  respondents, 
contended  that  upon  the  true  construction  of  the 
statutes  the  detention  was  illegal ;  and  further 
the  court  was  only  competent  to  pronounce  a 
sentence  of  "  detention  and  oompalsory  service  on 
pubhc  works,"  which  is  distinguishable  from 
*  penal  servitude."    They  cited : 

Bacon's  Abridgement,  title,  "  H&beas  Ckirpas ; " 

Beg.  T.  Souden,  4  B.  A  Aid.  294 ; 

Beg.  T.  ^ashjbid.  295 ; 

Beg  T.  Deyhel,  Ibid.  243 ; 

and  went  through  the  earlier  statutes  as  to  trans- 
portation before  9  Geo.  4,  c.  31. 

Stephen,  in  reply,  referred  to  Ex  parte  Krans 
(I  B.  &  C.  258).  Cur.  adv.  vult. 

March  16.  —  The  judgment  of  their  Lordships 
was  delivered  by  Sir    Montague    Smith. — The 
respondents.  Mount  and  Morris,  were  tried  at  the 
sessions  of  the  Supremo  Criminal  Court  of  the 
Colony  of  Victoria,  upon  a  criminal  information 
for  murder  committed  on  board  a  British  ship  on 
the  hiffh  seas,  and  were  convicted  of  manslaughter. 
The  Chief  Justice,  who  tried  them,  entert£ning 
doubts  as  to  the  nature  of  the  sentence  which,  by 
law,  might  be  passed,  consulted  the  other  judges 
of  the  Supreme  Court,  who  were  of  opinion  that  a 
sentence  of  penal  servitude  might  be  awarded; 
and,  accordingly,  at  a  subsequent  sessions,  the 
respondents  were  sentenced  to  penal  servitude  for 
fifteen  years.     In  pursuance  of  this  sentence  the 
respondents  were  first  confined  in  a  gaol  at  Mel- 
bourne, being  a  public  gaol  within  the  meaning  of 
the  Colonial   Act,  The    Statute   of   Gaols  1864, 
and  were  afterwards,  under  a  warrant  of  the  In- 
spector-Greneral  of  Penal  Establishments,  removed 
to  another  gaol  at  Fentridge,  being  also  a  public 
gaol  within  the  meaning  of  the  above  Act,  there  to 
be  detained  until  the  expiration  of  their  sentence, 
or  until  discharged  or  removed  by  lawful  autho- 
rity.    The  respondents,  complaining  that  their 
detention  in  Fentridge  gaol  was  illegal,  obtained 
a  writ  of  habeas  corpus  trom  the  Supreme  Court 
of  Victoria,  to  which  the  Inspector-General  made 
a  return  as  follows: — "I,  George  Oliphant  Dun- 
can, Inspector- Greneral  of  Fenal  Establishments  in 
the  Colony  of  Victoria,  do  herebv  certify    and 
return  in  obedieifce  to  this  writ,  that  before  the 
coming  of  the  said  writ  to  me,  to  wit,  on  the  15th 
day  of  April,  in  the  year  of  our  Lord  1873, 1  did 
take  into  custody,  and  still  retain  in  custody  in 
gaol,  the  said  Henry  Clark  Mount  and  William 
Charles  Morris^  under  and  by  virtue  of  a  certain 
aenteuce  of  the  Supreme  Court  of  General  Gaol 
Delivery,  holden  at  Melbourne  on  the  19th  day  bf 
Decern ',or,  iu  the  yoar  of  our  Lord  1872,  delivered 


in  open  oourt  (the  said  oourt  being  then  sitting) 
for  a  certain  felony,  that  is  to  say,  manslaughter 
on  the  high  seas,  whereof  the  said  Henry  Clark 
Mount  and  William  Charles  Morris  had  been  by 
the  said  court  then  and  there  respectively  tried 
and  convicted,  which  said  sentence  is  that  each  of 
them,  the  said  Henry  Clark  Mount  and  William 
Charles  Morris,  should  be  kept  in  penal  servitude 
for  the  period  of  fifteen  years ;  and  I  do  further 
certify  that  the  said  Henry   Clark  Mount  and 
William  Charles  Morris  are  now  detained  in  my 
custody,  for  the  cause  and  to  the  end  that  they 
may  undergo  the  sentence  aforesaid.  —  Geo.  0. 
Duncan."      After  hearing  arguments  upon  this 
return,  the  court  made  an  order  that  the  prisoners 
"  be  discharged  from  their  imprisonment  and  set 
at  large,"  mainly,  as  appears  from  their  judgment, 
on  the  ground  that  a  sentence  of  penal  servitude 
cannot  be  carried  out  in  any  gaol  in  the  colony 
without  the  preliminary  direction  of  one  of  her 
Majesty's  Secretaries  of  State.    The  judgment  on 
this  point  concludes  as  follows: — **The  punish* 
ment  of  transportation  could  not  have  been  en- 
forced unless  the  King  in  Council  appointed  the 
places  to  which  offenders  were  to  be  transported, 
nor  unless  the  Secretary  of  State  specified  which 
of  the  places  so  appointed  each  particular  offender 
was  to  be  sent  to  (5  Geo.  4,  c.  84,  s.  3).      A  sen- 
tence of  penal  servitude,  whether  passed  in  the 
United  Kingdom  or  in  a  colony,  requires  the  same 
preliminary  Act  of  a  Secretary  of  State  (16  &  17 
Vict.    c.    99,  s.    6).      Without    it   the    senten  ce 
cannot  be  put  into  execution.    In  cases  of  p'jnal 
servitude  it  ascertains  the  place  where  the    hard 
labour  is  to  be  performed,  just  as  in  ordinary  cases 
the  sentence  of  the  court  ascertains  the   gaol  in 
which   imprisonment   is   to  be  uuderg^o.ne;    and 
although  the  discipline  to  which  the  priBouers  are 
subjected    may    be,   as   was   urged  "by   the  At- 
torney-General,  the  same  as  if  the    Secretary  of 
State  s  direction  had  been  obtained,  the  imprison- 
ment which  the  prisoners  are  now  undergoing  is 
not  in  accordance  with  the  senter  ice  passed  upon 
them,  nor  is  it  in  any  way  subser  nent  or  auxiliary 
to  its  execution."    The  present  appeal  is  from  the 
order  diflcharging  the  respon'  dents.     It  was  not 
disputed  by  their  counsel  at  \heir  Lord.'- hip's  Bar 
that  the  sentence  of  penal  ficrvitude  wad  correct, 
and  their  argument  was  lirjited  to  alle  ;ed  errors 
in  the  manner  of  its  execu  tion.    Before,  however, 
dealing  with  these  objectif  jns,  it  will  be  «x>nvemeni 
shortly  to  consider  the  st"  atutory  law  on  which  the 
sentence  itself  is  founder' i.    The  jurisdiction  to  try 
persons  charged  with    offences  committed  on  the 
sea  within  the  jurisdir  -tion  of  the  Admiralty  was, 
for  the  first  time,  co'  aferred  on  Colonial  Criminal 
Courts  in  1849,  by  if  ,©  Imperial  Act  (12  &  13  Viot. 
c.  96).    For  this  pr  ^rpose  it  was  enaoted  (sect.  1) 
that  these  courtp    should  have  the  same  juris- 
diction lor  trying  guch  offences,  and  be  empowered 
to  take  and  ex'^rcise  all    such    proceedings    for 
bringing  persor  is  charged  therewith  to  trial,  and 
"(or  wid  auxiliary  to  and  consequent  upon  the 
trial,"  as  by    the  law  ,of  the  colony  might  have 
been  taken    if  the  offence  had  been  committed 
upon  any  w^aters  within  the  limits  of  the  colony. 
The  second  section,  which  relates  to  the  sentence 
to  be  pasf  jcd  in  such  cases,  provides  that  con- 
victed   persons    shall    be    subject    to   the    same 
punishmf  jnt    as    "  by    any    law    now    in    force  '* 
persons  convicted  of  tihe  same  offence  would  be 
liable  tCi  in  case  such  offence  had  been  committed. 
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and  Wte  "inquired   of,  tried,  and   adjudged  in 
Bnglaiid."    The  words  "  now  in  force  "  occasioned 
the  doubts  entertained  by  the  Chief  Justice  as  to 
the  nature  of  the  sentence  to  be  passed.    At  the 
time  this  Act  passed  the  punishment  for  man- 
slaughter in  England  (under  the  9  Geo.  4,  c.  61, 
8.  9)  was  transportation  for  life,  or  for  a  term  not 
less  than  seven  years,  or  imprisonment,  with  or 
without  hard  labour,  not  exceeding  four  years,  or 
fine.    In  consequence  of  the  difficulty  of  finding 
suitable  places  to  which  offenders  might  be  trans- 
ported, penal  servitude  was  substituted  in  some 
cases    for    this    punishment  by    the    16    A    17 
Vict.  c.  99.     This  Act  was  soon  followed  by  the 
20  <fe  21    Vict.    c.    3,    which    enacted  that    no 
person  should  be  sentenced  to  transportation,  and 
that  persons  who,  if  the  Act  had  not  passed,  might 
have  been  sentenced  to  transportation,  should  be 
liable  to  be  sentenced  "  to  be  kept  in  penal  servi- 
tude.*'    It  could  not  be  disputed  that  penal  servi- 
tude would  have  been  a  proper  sentence  if  the 
respondents  had  been  tried  in  England,  and  the 
doubt  thrown  upon  the  validity  of  such  a  sentence 
in  the  colony  arises  upon  the  question  whether 
the  words    "  now  in   force,"    in  the    12    A   13 
Vict.  o.  96,  allow  of  the  application  in  the  colonies 
of  the  punishment  substituted  in  England  for  that 
in  force  when  the  Act  passed.    On  this  question 
their  Lordships  think  that,  although  the  Imperial 
Act  abolishing  transportation  does  not  in  terms 
include  the  colonies,  it  is  applicable  to  them  with 
respect  to  the  sentences  to  be  passed  on  persons 
convicted  in  the  colonies  of  offences  only  triable 
there  bv  virtue  of  the  Admiralty  jurisdiction  con- 
ferred by  the  Imperial  Act  on  Colonial  Courts. 
Such  oii'ences  might  be  tried,  after    that    Act, 
either  in  ^England  or  the  colonies,  and  the  Legis- 
lature clearly  expressed  its   intention    that    the 
punishment  shocdd  be  the  same,  wherever  the 
trial  might  take  place.    This  general  intent  and 
policy  should,  therefore,  govern  the  construction 
of  the  Acts,  unless  it  plainly  appears  from  the 
language  of  the  later  statute  that  the  Legislature 
meant  to  change  it.    The  words  "now  in  force," 
in  the  original  Act,  no  doubt  apply  in  terms  to 
the  existing  law.  But  the  latter  part  of  the  section, 
directing  that  the  punishment  should  be  the  same 
as  it  would  have  have  been  if  the  offence  "  were 
inquired  of,  tried,  and  adjudged    in    England," 
show  with  distinctness  that  the  imperial  Legis- 
lature was  conferring  power  upon  the  colonies 
to  try  offences  properly  cognizable  in  England, 
with  the  consequences  which  would  have  attended 
a  trial  there.    The  punishment  was  accordingly 
directed  to  be  the  same  as  it  would  have  been 
hj   the  existing    law   if    the   offence    had   been 
tried   in    Englwid.     When  the  imperial  Legis- 
lature   altered   that  law,  and  substituted  penal 
servitude  for   transportation,  it  was    reasonable 
to    suppose    that    the   alteration    was    intended 
to  embrace  sentences  for  offences  tried  in  the 
colonies  under  the  special  jurisdiction  conferred 
by  the  12  &    13  Vict.,  since  there  is  no  trace 
of  any   intention  on    the   part    of   the    Legisla- 
ture to  change  the  policy  of    that  Act,  which 
orders  these  sentences  to  be  passed  according  to 
the  law  of  England.    This  construction  creates  no 
conflict  between  imperial  and  colonial  ttuthority, 
and  in  no  way  affects  the  rights  and  privileges  of 
the  colonial  legislatures.     It  simply  affirms  that 
the  imperial  statute  which  gave  the  courts  of  the 
.colonies,  tivoad  offences  committed  upon  the  seas 


beyond  their  territorial  limits,  a  jurisdiction  which 
their  own  legislatures  could  not  confer,  was 
altered  by  a  subsequent  imperial  Act.  Their 
lordships  therefore  see  no  reason  for  disa^eeing 
with  the  judges  who  advised  the  Chief  Justice  that 
a  sentence  of  penal  servitude  might  be  passed 
upon  the  respondents.  The  only  question  argued 
at  the  bar,  on  behalf  of  the  respondents,  related 
to  the  manner  of  executing  this  sentence  in  the 
colony,  and  must  now  be  considered.  At  the  pass- 
ing of  the  Act  conferring  Admiralty  jurisdiction 
on  the  colonies  (12  h  13  Vict.),  the  punishment  for 
manslaughter,  according  to  English  law,  was,  as 
already  stated,  transportation,  or  imprisonment 
with  hard  labour  for  four  years.  The  17th  section 
of  the  Imperial  Act  (5  Geo.  4,  c.  84),  which  con- 
solidates the  earlier  Acts  relating  to  transportation, 
recognised  the  power,  then  existing  in  some 
colonies,  to  transport  offenders ;  and  by  the  4th 
section  of  the  Imperial  Act,  passed  in  the  follow- 
ing year  (6  Geo.  4,  c.  69),  the  king  was  em- 
powered, by  an  order  in  council,  to  authorise 
governors  of  colonies  to  appoint  places  to  which 
offenders  sentenced  in  the  colonics  to  transportation 
should  be  sent.  The  colonial  Acts  of  New  South 
Wales,  which  then  included  Victoria  (afterwards 
made  applicable  to  the  new  colony  by  the  14th 
Vict.,  No.  49),  show  that  an  order  in  council  was 
issued  by  the  king  under  the  last- mentioned 
statute,  and  that  provision  was  made  by  the 
colonial  legislature  for  carrying  sentences  of  trans- 
portation into  execution.  (See  7  Greo.  4,  No. 
5;  11  Geo.  4,  No.  12;  3  Will.  4,  No.  3.)  But 
the  same  difficulty  of  carrying  into  execution 
sentences  of  transportation  was  experienced  in  the 
colonies  as  existed  in  England,  and  accordingly  by 
the  New  South  Wales  Act  (11  Vict.  c.  34),  it 
was  enacted,  whilst  continuing  the  sentence  of 
transportation,  that  in  lieu  thereof  offenders  might 
be  sentenced  to  be  kept  to  hard  labour  on  roads  or 
public  works.  Such  was  the  state  of  the  colonial 
law  relating  to  transportation  when  the  Admiralty 
jurisdiction  to  try  offenders  was  conferred  on 
colonial  courts  (12  &  13  Vict.),  and  there 
would  deem  to  be  no  sufficient  reason  for  saying, 
if  a  sentence  of  transportation  had  then  been 
awarded  in  the  colony,  that  its  execution  should 
have  been  transferred  to  the  English  authorities. 
The  direction  in  the  Act  that  the  punishment 
should  be  the  same  as  if  the  trial  had  been  in 
England  is  satisfied  by  holding  that  the  nature  of 
the  sentence  must  be  the  same.  It  could  hardly 
have  been  intended,  if  the  sentence  were  imprison- 
ment, that  the  offender  should  be  sent  to  England 
to  be  confined  in  an  English  gaol ;  or  that  the  pro- 
visions relating  to  transportation  from  England, 
which  include  power  to  imprison  in  English  gaols 
(see  5  Geo.  4,  c.  84,  ss.  18,  19),  should  be 
put  in  force.  When  the  law  of  England  abolished 
transportation,  and  substituted  for  it  penal  servi- 
tude, the  latter,  as  alreadv  stated,  became  a  sen- 
tence which  might  be  lawfully  passed  by  the 
colonial  courts  when  acting  under  their  Admiralty 
criminal  jurisdiction.  The  argument  for  the  res- 
pondents came  to  this  :  that  there  being  no  such 
punishment  as  "  penal  servitude,"  eo  nomine^  in 
Victoria,  such  a  sentence  could  be  oarried  into 
execution  only  in  accordance  with  the  discipbnarj 
regulations  of  the  English  statutes,  and  if  thoae 
regulations  were  not  applicable,  that  it  could  not 
be  oarried  into  effect  at  all.  It  was  said  that 
the  6th  clause  of   the    Imperial  Aot    (16  ^  17 
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yict.)>  which  for  the  first  time  introduced  penal 
servitude  as  a  substitute  for  transportation,  was 
applicable  to   colonial    sentences.     This    section 
enacts  that  persons  sentenced  to  penal  servitude 
may    be   confined  in    such    prison   or  place    in 
the  United  Kingdom  or  in  her  Majesty's  dominions 
beyond  seas,  as  a  Secretary  of  State  may  direct. 
The  Supreme  Court  yielded  to  this  contention,  and 
held  that  without  a  preliminary  order  of  a  Sec- 
retary of   State  appointing  the  prison  or    place 
where  the  labour  was  to  be  performed,  the  sentence 
ooold  not  be  put  into  execution.    The  question  is 
not  free  from  difficulty ;  but  their  Loixlships,  on 
the  whole,  think  that  the  directions  in  the  6th 
clause  form  no  part  of  the  sentenoe.    They  are  not 
contained  in  the  section  of  the  Act  defining  the 
nature  of  the  sentence,  nor  are  they  embodied  in 
it  when  judicially  pronounced.    It  appears  to  them 
that  these  provisions  relate  only  to  the  manner  of 
its  execution  and  to  matters  of  administration, 
and  therefore  need  not  be  resorted  to  in  the  case 
of  sentences  passed  in  the  colonies,  which,  in  their 
view,  may  be  carried  into  effect  in  accordance  with 
the  procedure  provided  by  them.    It  is  then  said 
that  no  legislative  provision  has  been  made  in  the 
colony  for  executing    this    sentence.     Supposing 
this  were  so,  and  that  a  sentence  of  penal  servi- 
tude had  been  absolutely  new  in  the  colony,  it 
ooald  by  no  means  follow  after  the  imperial  Legis- 
lature had  directed  such  a  sentenoe  to  be  awarded, 
that,  when  passed,  it  might  be  treated  as  null, 
because  no  m^ans  had  previously  been  provided 
there  for  carrying  it  into  efiect.    But,  on  behalf  of 
the  Attorney-General,  it  is  urged  that  means  do 
exist  in  the  colony  for  executing  an   analogous 
sentence,    which    are     adapted    to     executing 
that  of  penal  servitude.    The  Imperial  Act,  which 
substitutes  penal  servitude  for  transportation,  de- 
fines or  describes  the  sentence  only  by  the  following 
terms  :  that  the  ofiender  "  be  kept  in  penal  servi- 
tude •/*  "  kept,*'  of  course,  implies  detention,  and 
"  penal  servitude  "  compulsory  labour.   This,  then, 
is  the  nature  of  the  sentence.    The  Colonial  Act 
(11  Yict.  c.  34)  provides  that  in  lieu  of  transporta- 
tion offenders  may  be  sentenced  to  be  kept  to  hard 
labour  on  roads  or  public  works ;  and  now,  by  the 
Criminal  Law  Consolidation  Act  (27  Yict.,  No.  233), 
transportation  is  virtually  abolished  in  the  colony, 
and  c^tention  and  keeping  to  hard  labour  on  puo- 
Uc  works  at  places  to  be  appointed  for  that  pur- 
pose is  substituted   for  it  (sect.  291).     By   the 
Statate     of     Gaols     1864,    the      Governor     in 
Council  may  appoint  places  in  Victoria  at  which 
offenders  under  such  a  sentence  of  detention  shall 
be  detained  and  kept  to  hard  labour  (sect.  4),  and 
it  is  directed  that  all  gaols  and  hulks  shall  be 
under  the  charge  and  direction  of  the  sheriff,  or 
such  other  officer  as  the  governor  may  appoint 
(sect.  8).    By  a  later  Act  (The  Statute  of  (jaols 
Amendment  Act    1871)  the   8th   section  of  the 
former  Act  is  repealed,  and  the  Gk>vernor  in  Coun- 
cil is  eai  powered  to  appoint  an  Inspector -General 
of  Penal    Establishments,  who  was  to  have  the 
charge  and  direction  of  all  gaols  and  hulks,  with 
power  to  remove  prisoners  under  sentence  from 
one  gsuyl  to  another.    This  statutory  officer  was 
invested  with  the  powers  which  before  belonged  to 
the  bheriff.    Moreover,  by  a  recent  imperial  sta- 
tnte.  The  Colonial  Prisoners'  Removal  Act  1869, 
which  in  effect  authorises  inter-colonial  transpor- 
tation, it  is  enacted  that  prisoners  "under  sen- 
tence of  transportation,  imprisonment,  or  penal 


servitude,"  may  be  removed  under  certain  condi- 
tions and  regulations,  and  by  agreement  between 
any  two  colonies,  from  one  colony  to  the  other,  for 
the  purpose  of  undergoing  their  sentence  in  the 
other  colony.  This  statute  recognizes  "penal 
servitude  "  as  a  punishment  existing  in,  at  least, 
some  colonies,  and  places  it  in  the  same  category 
with  "  transportation  and  imprisonment."  In  the 
result,  it  appears  to  their  Lordships,  upon  a  review 
of  the  above-mentioned  Acts  of  the  imperial  and 
colonial  Legislatures,  that  sentences  of  penal  ser- 
vitude, in  other  words,  of  detention  and  compul- 
sory service,  may  be  carried  into  execution  in  the 
colony ;  and,  therefore,  that  the  return  of  the  In- 
spector-General that  he  detained  the  respondents 
by  virtue  of  the  sentence  passed  upon  their  con- 
viction "  for  the  cause  and  to  the  end  that  the^ 
may  undergo  such  sentence,"  is  correct.  But  if 
this  weie  not  so,  and  if  the  judges  of  the  Supreme 
Court  were  right  in  holding  that  an  order  of  the 
Secretary  of  State  was  necessary,  their  Lordships 
think  they  erred  in  setting  the  prisoners  at  large. 
In  any  event,  some  time  must  havo  elapsed  after 
the  sentenoe  had  been  passed  before  such  an  order 
could  be  obtained,  during  which  the  prisoners 
must  have  been  necessarily  detained  by  the 
Inspector-General,  as  the  statutory  sheriff;  and 
in  any  view  of  the  case,  the  court  should, 
in  their  opinion,  have  remanded  the  prisoners 
to  his  custody,  to  give  the  opportunity  for  an 
application  to  the  Secretary  of  State  for  the  order 
the  court  thought  necessary.  The  prisoners, 
who  had  been  convicted  of  felony,  ought  not  to 
have  been  set  at  large  during  the  term  of  their 
sentence,  until  it  was  clear  that  no  lawful  means 
of  executing  it  could  be  found :  (Ex  parte  Krans, 
1  B.  A  C.  258 ;  Parker's  case,  5  M.'&  W.  32.)  The 
case  of  Beg  v.  Allen  (3  E.  &  E.  338)  was  exceptional 
in  its  circumstances ;  the  prisoner  had  been  tried 
by  a  court-martial  in  India,  and  when  he  had  been 
brought  to  England  under  an  invalid  warrant, 
there  seemed  to  be  no  lawful  way  of  carrying  the 
sentence  into  effect.  For  these  reasons  their  Lord- 
ships will  humbly  advise  her  Majesty  to  reverse 
the  order  under  appeal. 

Solicitors  for    the  appellant,    Freshfields    and 
WiUiams. 

Solicitors  for  the  respondents    Sioneham  and 
Legge, 


COUBT  OF  QXTSEN'S  BBVCH. 

B«ported  by  J.  Shobtt  and  M.  W.  McKsLLAm.  E«in.t 

Barristen-at'Iiaw. 


Monday,  April  19, 1875. 

Be  Thb  Guabdians  of  the  Poob  op  thb 
Darlington  Union. 

Elementary  Education  Act  1873  (36  ^  37  Viet. 
c.  86),  8,  3 — Payment  of  school  fees  of  pamper 
children. 

Money  granted  under  the  Elementary  Education 
Act  1873  (36  &  37  Vict,  c.  86),  «.  3,/or^^  educa- 
tion of  the  children  of  persona  receiving  relief  out 
of  the  workhouse,  need  not  he  paid  to  the  parents, 
hut  may  in  the  discretion  of  the  guardians  he 
directly  applied  in  payment  of  the  school  fees, 

Manisty,  Q.C.  (0.  Crompton  with  him)  moved, 
on  behalf  of  a  guardian  and  ratepayer,  for  a  rule 
calling  on  the  auditor  and  the  goajxiians  of  the 
poor  of  the  Darlington  Union  to  show  cause  why 
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a  writ  of  certiorari  should  not  issue  to  bring  up 
the  schooi  fees  account  together  with  the  allow- 
ances and  reasons  for  the  allowances.     The  object 
of  this  motion,  which  is  made  under  7  &  8  Vict. 
o.  101,  8.  35,  is  to  obtain  the  decision  of  the  court 
on  the  construction  of  the  Elementary  Education 
Act  (36  &  37  Vict.  c.  86),  s.  3,  as  to  which  a  diffe- 
rence of  opinion  has  arisen  among  the  guardians. 
That  section  repeals  Denison*s  Act  (18  &  19  Vict. 
c.  34),  and  in   lieu  thereof  enacts  the  following 
provisions :  "  Where  relief  out  of  the  workhouse 
IB  given  by  the  guardians  or  their  order  by  way  of 
weekly  or  other  continuing  allowance  to  the  parent 
of  any  child  between  five  and  thirteen  years  of 
age,  or  to  any  such  child,  it  shall  be  a  condition 
for  the  continuance  of  such  relief  that  elementary 
education  in    reading,   writing,    and    arithmetic 
shall "  (except  under  certain  circumstances)  "  be 
provided    for    such    child,    and    the    guardians 
shall    give    such    further    relief     (if    any)     as 
may  be  necessary  for  that  purpose.    Any   such 
relief  to  a  parent  as  above  mentioned  shall  not  be 
granted  or    refused  on  condition   of    the    child 
attending  any  public  elementary  school  other  than 
fiuch   as  may  be  selected  by  the    parent.     The 
guardians  shall  not  have  power  under  this  section 
to  give  any  relief  to  a  parent  in  order  to  enable 
such  parent  to  pay  more  than  the  ordinary  fee 
payable  at  the  school  which  he  selects,  or  more 
than  one  farthing  for  each  attendance  at  such 
school,  as  defined  by  the  minutes  of  the  education 
department  for  the  time  being  in  force  with  respect 
to  the  Government  grant.    All  relief  ^iven  by 
guardians  under  this  section  shall  be  paid  out  of 
their  common  fund."    According  to  the  true  con- 
fltruction  of  this  enactment,  it  is  obligatory  on 
the  guardians,  where  relief  is  granted  for  the 
purpose    of    education,    to    pay    the   money  /to 
the   persons   relieved,   and    the   practice    which 
has  been  adopted  of   paying  the  money  direct 
to    the    master    or     mistress     of    the    school 
which  the  children  attend  is  illegal.    The  other 
children  bring  the  money  for  the  fees  with  them 
to  the  school,  and,  consequently,  when  the  children 
of  parents  who  are  in  receipt  of  relief  come  to 
Bohool  without  the  money,  they  beoome  known 
among  their  schoolfellows   as   pauper    children. 
There  is  no  suggestion  in  this  case  of  any  appre- 
hension on  the  part  of  the  guardians  that  the 
money  may  be  misappropriated  b^  the  parents. 

GocKBTJBif,  0.  J. — ^1  am  of  opinion  that  there 
ought  to  be  no  rule.  All  that  the  Act  was  passed 
to  secure  was,  that  where  parents  were  in  a  con- 
dition of  pauperism,  and  could  not  find  the  money 
to  get  their  children  educated,  in  order  to  insure 
the  education  of  the  children,  the  guardians  should 
find  the  money  necessary  for  that  purpose.  This 
may  be  done  either  by  paying  the  money  to  the 
parents,  or  hj  paying  the  school  fees  for  the 
children,  as  is  done  here;  as  to  adopting  the 
one  course  or  the  other,  it  is  left  in  the  dis- 
cretion of  the  guardians  under  the  particular 
circumstancCsS  of  each  case  to  do  what  they  think 
most  beneficial.  There  may  in  this  particular 
instance  be  no  danger  of  diversion  of  the  money 
to  other  purposes  ;  but  cases  might  arise  where 
persons  of  bad  character,  and  of  oad  habits  and 
mode  of  life,  might  do  so.  With  regard  to  the 
alleged  hardship  on  the  childen,  it  does  not  appear 
to  be  unjust  that  children  who  are  the  children  of 
paupers  should  be  looked  upon  as  being  in  that  posi- 
tioD  at  school,  just  as  they  would  be  anywhere  else. 


Blackburn,  J. — I  am  entirely  of  the  same 
opinion.  The  intention  of  the  Act  is  that  the 
guardians  are  to  insist  on  the  children  of  paupers 
being  sent  to  school  and  educated,  and,  if  neces- 
sary, are  to  provide  the  funds  required  for  that 
purpose,  but  in  so  doing  the  Act  leaves  them  at 
liberty  to  pursue  whichever  course  they  think  fit. 

Mellor  and  Field,  JJ.,  concurred. 

UuU  refiued. 
Attorney,  (7.  T.  Foster. 


8atwda/g,  April  24, 1875. 
Baldwin  (app.)  v.  White  (resp.) 

Wateh  houses — County  police  stations — Extension 
of  boroughs  into  counties — 6  ^  6  WiU,  4i,  c.  76, 
s,  84. 

The  Municipal  Act  1335,  s.  84,  enacts  a  penalty  on 
summary  conviction  for  refusal  to  give  up  to  toatek 
committees  of  boroughs  clU  wateh  houses  vfithin 
their  boroughs,  the  expenses  for  which  had  been 
provided  for  by  previous  Acts. 

By  a  local  Act  of  187rs  the  borough  of  Brighion, 
which  was  incorporated  in  1854,  was  extended  to 
include  East  Preston,  in  which  were  a  police 
office  and  cells,  forming  part  of  a  police  stati4m 
which  had  been  provided  for  the  county  by  the 

Quarter  sessions  in  1870,  under  the  powers  of  the 
hunty  Police  Acts,  the  first  of  which  was  passed 
ml839. 
Held,  wpon  a  case  staled  m  a  summ^ary  eonvicHoh 
of  the  superintendent  of  the  county  police  station, 
for  refusing  to  give  up  these  offices  and  cells  to  the 
BrigMon  Walch  Committee,  thai  sect.  84  o/  iJb 
Municipal  Act  applies  only  to  such  walch  houses 
as  those  the  expenses  of  which  had  been  provided 
for  by  earlier  Acts,  and  not  to  county  poUcs 
stations  authorised  by  subsequent  Acts. 
Tms  was  a  case  stated  by  the  stipendiary  magis- 
trate and  justice  of  the  peace  for  the  borough  of 
Brighton,  for  the  opinion  of  the  oourt,  parsuant 
to  20  &  21  Vict.  0.  43. 

Upon  the  complaint  of  the  respondc^it,  the  ap- 
pellant was  summoned  for  that  he  at  Preston,  m 
the  said  borough,  on  the  5tb  Jan.  1874,  being  then 
and  there  the  person  having  the  charge,  control, 
and  possession  of  a  building,  part  whereof  had 
been  theretofore  used  as  a  watoh  honse,  to  wit,  the 
police  office  and  cells,  did  refuse  to  give  up  such 
part  thereof  from  the  hour  of  four  in  the  afternoon 
until  the  hour  of  nine  in  the  forenoon,  for  the  use 
and  accommodation  of  the  constables  appointed  for 
the  said  borough,  under  the  Act  5  &  6  Will.  4,  a  76, 
8.84. 

A  charter  of  incorporation  was  on  the  Ist  April 
1854  granted  to  the  borough  of  Brighton,  declared 
to  be  oo-extensive  with  the  parish  of  Brighton,  and 
constables  were  thereupon  and  have  been  since 
appointed  by  the  watch  committee  for  the  said 
borough,  according  to  the  provisions  of  5  &  6 
Will.  4,  c.  76. 

By  a  local  Act,  to  be  cited  as  **  The  Brighton 
Borough  Extension  Act  1873,"  which  reoeivM  the 
Boyal  assent  the  7th  July  1873,  it  was  enacted, 
**  that  from  and  after  the  31st  Oct.  1873,  the  said 
borough  should  extend  to  and  include  part  of  the 
parish  of  Preston,  in  the  county  of  Sussex  (which 
parish  adjoins  Brighton  parish)  '*  in  such  Act  re- 
ferred to  as  East  IVeston. 

In  East  Preston  there  existed,  at  the  passing  of 
the  said  Brighton  Borough  Extenaion  Act,  and  at 
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the  date  when  the  offence  of  which  the  appellant 
was  summoned  was  alleged  to  have  been  com- 
mitted, a  station  of  the  Bast  Sussex  County  Con- 
stabulary. This  station  consisted  of  a  residence 
for  the  superintendent  of  a  district  of  the  county 
comprising  other  parishes  besides  Preston,  and  for 
two  other  constables  with  families,  or  five  single 
constables,  a  police  office  and  oellB,  and  other 
buildings. 

This  station  and  these  buildings  were  provided 
about  three  years  before  the  passing  of  the  said 
local  Act  of  1873  by  the  justices  of  East  Sussex  in 
qnarter  sessions,  under  the  powers  of  the  Act  3  &  4 
Vict.  c.  88,  and  the  other  Acts  relating  to  the 
county  police.  The  cost  thereof  and  of  other  police 
stations  provided  for  the  county  from  time  to  time 
was  raised  at  interest  by  cluu*ges  on  the  county 
police  rates,  the  principal  being  repayable  by 
twenty  annual  instalments,  of  which  some  have 
been  paid  off  and  some  remain  unpaid. 

The  appellant  was  the  superintendent  of  the 
oounty  constabulary,  residing  at  and  havinff  charge 
of  the  said  station  at  East  Fieston  at  the  time 
when  the  offence  was  alleged  to  have  been  com- 
mitted. 

On  the  3rd  Nov.  1873,  a  notice  signed  by  the 
major  of  the  said  borough,  was,  pursuant  to  5  &  6 
Will.  4,  c.  76,  s.  84,  fixed  on  the  door  of  the  Town 
Hall  and  every  church  within  such  borough.  The 
following  is  a  copy  of  such  notice : 

Borouffh  of  Brighton. 

The  Brighton  Borough  Extension  Aot  1873,  and  the 
Munidpu  Corporations  Aot. 

Whereas,  pnnnant  to  the  powers  oontained  in  the 
ftbove  MTmioipid  Corporations  Aot,  the  watch  oommittee 
of  the  sajd  borough  have  appointed  a  saffioient  number 
ol  men  to  act  as  constables  for  preserving  the  peaoe  by 
day  and  by  night,  and  preventing  robberies  and  other 
feionies,  and  apprehending  offenders  against  the  peace 
within  the  limits  of  the  Dorough,  as  extended  by  the 
Brighton  Borough  Extension  Aot  1873.  Notice  is  herebv 
given,  that  the  constables  appointed  as  aforesaid  will, 
en  Saturday,  the  8th  Nov.  1873,  begin  to  act  in  and  for 
the  said  extended  borough  as  oonatables,  in  conformity 
with  the  said  Acts ;  and  I  hereby  appoint  George  White, 
the  chief  constable  of  the  said  borough,  the  person  to 
whom  all  watch  houses  and  watch  boxes  within  the  said 
extended  borough,  and  all  arms,  accoutrements,  and 
other  neoeeaaries  provided  at  the  public  expense  for  any 
watchmen,  constables,  patrol,  or  police  therein,  shall  be 
given  up  for  the  use  and  accommodation  of  the  con- 
stables BO  appointed  as  aforesaid. 

Dated  Ist  Nov.  1873.  Jakss  Ibbulmd, 

Mayor  of  the  borough  of  Brighton. 

There  had  been  no  appointment  of  any  con- 
stables by  the  watch  committee  of  the  said 
borough  between  the  time  of  the  said  Brighton 
Borough  Extension  Act  coming  into  operation, 
(the  Ist  Nov.  1873)  and  the  fixing  of  the  said 
notice,  but  there  was  on  the  1st  Nov.  1873,  an 
efl^ient  body  of  police  who  had  been  appointed  by 
the  watch  committee  previously  to  tne  said  1st 
Nov.  1873,  constables  of  the  said  borough,  as  it 
then  existed,  and  by  whom  the  watchins  of  the 
extended  borough  was  after  the  said  1st  Nov.  1873 
conducted. 

On  the  5th  Jan.  1874,  the  day  on  which  the 
offence  is  charged,  the  respondent,  who  was  chief 
officer  of  the  Brighton  Borough  Police,  went  after 
the  hour  of  four  m  the  afternoon  to  the  station  at 
East  Preston,  and  saw  the  appellant,  and  demanded 
of  hini  possession  of  such  part  of  the  said  station 
as  had  been  theretofore  used  as  a  watch  house,  in 
the  following  words : 

ly  George,  vvhite,  the  person  named  by  the  msyor  of 
the  borough  of  Brighton  lor  that  purpose,  demand  to 
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have  given  up  to  me,  for  the  use  and  accommodation  uf 
the  constables  appointed  under  the  statute  5  &  6  Will.  4. 
c.  76,  that  part  of  this  police  station  which  has  been  here- 
tofore used  as  a  watdi  house  (that  is,  the  police  office 
and  cells),  every  day  from  the  hour  of  four  o'clock  in  the 
afternoon  untU  the  hour  of  nine  in  the  forenoon,  and  it  is 
now  four  o'clock,  and  I  require  you  now  to  give  up  pos- 
session. 

The  appellant  refused  to  give  possession  thereof 
and  the  complaint  on  which  he  was  summoned,  as 
before  statea,  was  made  against  him  by  the  re- 
spondent. 

The  said  justice  was  of  opinion  that  such  part  of 
the  said  station  as  had  been  used  as  a  police  office 
and  cells  constituted  a  watch  house  within  the 
meaning  of  5  &  6  Will.  4,  c.  76,  s.  84 ;  and  that 
sect.  84  applied  to  such  part  of  the  said  station  ; 
and  that  possession  of  such  part  of  the  said  station 
ought  on  demand  by  the  respondent,  as  before 
stated,  to  have  been  given  by  toe  appellant ;  and 
that  he  had  jurisdiction  to  convict  the  appellant  of 
the  offence  charged  in  the  summons  ;  and  he  con- 
victed him  of  such  offence,  and  sentenced  him  to 
pay  a  fine  of  11.  and  coats,  or  in  default  to  be  im- 
prisoned seven  days,  whereupon  the  appellant 
applied  for  this  case. 

If  the  court  should  be  of  opinion  that  the  said 
judgment  delivered  by  the  said  justice  was  correct, 
the  said  conviction  of  the  appellant  is  to  stand  and 
have  full  effect ;  but  if  the  court  should  be  of  a 
different  opinion,  the  said  complaint  against  the 
appellant  is  to  stand  dismissed. 

Merrifield  (with  him  Mortimer)  argued  for  the 
appellant. — This  is  in  effect  a  disputed  claim  to 
this  police  office  by  the  county  of  Sussex  and  the 
borough  of  Brighton,  the  county  being  here  in  the 
position  of  appellants  against  the  magistrate's 
order.  The  o4th  section  of  the  Municipal  Act 
1835  (5  &  6  Will.  4,  c.  76),  enacts,  "  That  as  soon 
as  constables  shall  have  been  appointed  by  the 
watch  committee  for  any  borough,  a  notice  signed 
by  the  mayor  of  such  borough,  specifying  the  day 
on  which  such  constables  shall  begin  to  aot,  shall 
be  fixed  on  the  door  of  the  town  hall  and  every 
church  within  such  borough ;  and  on  the  day  so 
specified  in  such  notice,  so  much  of  all  Acts  named 
in  conjunction  with  such  borough  in  the  schedule  E 
to  this  Act  annexed,  and  of  aU  Acts  made  before 
the  passing  of  this  Act,  as  relates  to  the  appoint- 
ment, regulation,  powers,  and  duties,  or  to  the 
assessment  or  collection  of  any  rate  to  provide  for 
the  expenses  of  any  watchmen,  constaoles*  patrol 
or  police  for  any  place  situated  within  such 
borough,  shall  cease  and  determine ;  and  all  watch 
houses  and  watch  boxes  in  any  such  place,  and  all 
arms,  accoutrements,  and  other  necessaries  pro- 
vided at  the  public  expense  for  any  watchmen, 
constables,  patrol  or  police  therein,  shall  be  given 
up  to  such  persons  as  shall  be  named  by  the  said 
mayor  in  such  notice,  for  the  use  and  accommoda- 
tion of  the  constables  to  be  appointed  under  this 
Act,  and  all  the  property  so  to  be  given  up  shall 
be  deemed  to  belong  to  the  body  corporate  of  such 
borough ;  and  in  case  any  person  having  the 
charee,  control,  or  possession  of  any  watch  house, 
watch  box,  arms,  accoutrements,  or  necessaries  as 
aforesaid,  shall  negleot  or  refuse  to  give  up  the 
same,  as  hereinbefore  required,  every  such  offender, 
being  convicted  thereof  before  two  justices  of  the 
peace,  shall  for  every  such  offence  forfeit  and  pay, 
over  and  above  the  value  of  the  property  not  given 
up,  such  sum  not  exceeding  52.,  as  tne  justices 
shall  think  meet ;  and  where  there  shall  be  any 
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building  in  any  such  place  as  aforesaid,  a  part  only 
of  which  building  shall  have  been  heretofore  used 
as  a  watch  house,  such  part  shall  be  given  up 
every  day  from  the  hour  of  four  in  the  aflemoon 
until  the  hour  of  nine  in  the  forenoon,  for  the  use 
and  accommodation  of  the  constables  to  be  ap- 
pointed under  this  Act ;  and  if  any  person  having 
the  charge,  control,  or  possession  of  any  such 
building,  shall  neglect  or  refuse  to  ^ve  up  such 
part  thereof  for  the  purposes  aforesaid,  or  to  per- 
mit free  access  thereto  or  egress  therefrom  during 
any  portion  of  the  time  above  prescribed,  every 
such  offender  being  convicted  thereof  before  any 
two  justices  of  the  peace,  shall  for  every  such  offence 
forfeit  and  pay  such  sum,  not  exceeding  5{.,  as  the 
said  justices  shall  think  meet.*'  At  the  time  that 
Act  was  passed,  the  watchmen  and  constables 
were  appointed  locally,  and  were  not  in  any  way 
connected  with  the  county  police,  who  were  first 
brought  into  existence  by  an  Act  of  1839  (2  &  3 
Yict.  c.  93),  and  for  whose  use  and  accommodation 
this  police  office  was  constructed.  Therefore, 
although  the  subsequent  charter  of  incorporation 
which  was  granted  to  Brighton  extended  to  its 
inhabitants  the  powers  and  provisions  of  the 
Municipal  Act  according  to  the  141st  section,  the 
84th  section  cannot  apply  to  the  buildings  here  in 
dispute.     [Stopped  by  the  court.] 

Manisty,  Q.O.  (with  him  Finlay),  for  the  respon- 
dent.— By  the  76th  section  of  the  Municipal  Act 
1835,  constables  are  to  be  sworn,  "  and  the  men  so 
sworn  shall  not  only  within  such  borough,  but  also 
within  the  county  in  which  such  borough  or  part 
thereof  shall  be  situated,  and  also  within  every 
county  being  within  seven  miles  of  any  part  of 
such  borough,"  exercise  the  powers  and  do  the 
duties  entrusted  to  them.  It  is  but  reasonable, 
therefore,  that  the  borough  police  should  have  the 
use  of  the  offices  and  cells  within  their  seven  miles 
ran^e  of  jurisdiction,  although  the  property  re- 
mains still  in  the  county  at  whose  expense  they 
were  built.  The  words,  "any  such  place,"  in 
which  the  watch  houses  to  be  given  up  are  situ- 
ated, must  relate  to  all  boroughs  governed  by  the 
Municipal  Act  of  1835,  whether  then  or  afterwards 
incorporated. 

Merrifield  was  not  heard  in  reply. 

Blackbubn,  J. — I  think  this  conviction  must  be 
quashed.  The  watch  houses  are,  by  sect.  84  of 
tne  Municipal  Act  1835,  transferred  to  the  watch 
committees  of  the  boroughs  mentioned  in  the 
schedule;  but  the  section  refers  only  to  those 
watch  boxes  in  any  such  places  as  those  with 
which  the  Acts  named  in  the  schedule  were  in  con- 
junction, and  to  those  the  expenses  of  which  were 
Srovided  by  Acts  made  before  the  passing  of  the 
[unicipal  Act.  Here  the  county  of  Sussex  had 
obtained  or  constructed  this  office  and  these  cells 
under  Acts  which  were  entirely  subsequent  to  the 
Act  of  1835,  and  sect.  84  of  that  Act  can  have  no 
application  to  them. 

Lush,  Quain,  and  Field,  JJ.,  concurred. 

Judgment  for  appellant. 

Attorneys  for  appellant,  Burton,  Yealee,  and 
Hart,  for  W.  K.  J,  Liamgridge,  Lewes. 

Attorneys  for  respondent,  Tilleard,  Chdden,  and 
Holme,  for  Blctch,  Freeman,  and  QeU,  Brighton. 


Thursday,  April  22,  1875. 

fie  William  Smith. 

Justices  of  the  peace — Jervia^e  Act  (11  ^  12  Fid.  c. 
43),  88.  1,  2 — Service  of  summons — Hearing  of 
information    **ex  parte" — Certiorari   to  quaeh 
conviction. 
By  11  ^  12  Vict.  c.  43,  8.2,  if  a  summons  is  proved 
to  have  been  duly  served  a  reasonahle  time  b^ore 
the  time  for  appearance,   and  is  disobeyed,  ihj^ 
justices  may  hear  the  case  "  ex  parte." . 
Held,  thai  to  give  the  justices  jurisdiction  to  hear 
the  ease  "  ex  parte,**  the  circumstances  should  be 
such  as  to  lead  to  the  conclusion  thai  the  «iim- 
mons  was  brought  to  the  knowledge  of  the  defm- 
dunt. 
By  sect.  1  a  summons  may  be  served  on  a  defendant 
by  leaving  it  with  some  person  for  hint  at  his  last 
or  most  usual  pla,ce  of  abode. 
Per  Quain,  J. — The  nature  of  the  summons  must  be 

explained  to  the  person  with  whom  it  is  left. 
W.  8.  was  convicted  of  assardt  before  two  justices  in 
his  absence  on  the  12th  March,  on  proof  that  a 
summons  had  been  left  at  his  mother's  house  on 
the  10th.    He  was  at  sea,  pursuing  his  vocation 
as  a  fisherman,  from  the  ^th  to  the  IZth,  and  did 
not  Know  of  the  svmnums  until  after  his  con' 
viction. 
Held,  that  the  justices  had  a/sted  without  jurisdic- 
diction,  and  a  rule  for  a  certiorari  to  bring  up 
and  quash  the  conviction  Tnade  absolute. 
Ee  Williams  (21  L.  J,  46,  MC.',2L.  M.  ^  P.  581) 

distinguished. 
This  was  a  motion  on  behalf  of  William  Smith,  a 
prisoner  in  the  county  gaol  of  Suffolk,  for  a  rule 
calling  upon  two  justices  of  the  borough  of  Soath- 
wold,  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  bring  up  and  quash  a  convic- 
tion, on  the  ground  that  there  was  no  service 
within  the  meaning  of  11  &  12  Vict.  c.  43  (Jervis's 
Act),  s.  1,  which  provides  that  where  an  informa- 
tion is  laid  before  justices  of  the  peace  that  any 
person  is  suspected  of  an  offence  punishable  on 
summary  conviction,  they  may  issue  a  sammons 
requiring  him  to  appear ; 

And  every  saoh  sammoiis  shall  be  served  bj  a  oon- 
stable  or  other  peaoe  offioer,  or  other  person  to  whom 
the  same  shall  be  delivered  upon  the  person  to  whoa 
it  IB  so  dizeoted,  by  deliverin^^  the  'same  to  the  partj 
personally,  or  b^  leaving  the  same  with  some  per- 
son for  him  at  his  last  or  most  usual  plaoe  of  ahode ; 
and  the  oonetable,  peace  offioer,  or  person  who  shall 
serve^  the  same  in  manner  aforesaid,  shall  attend  at 
the  time  and  plaoe  and  before  the  jastioos  in  the  sud 
summons  mentioned,  to  depose,  if  neoeesary,  to  tiit 
servioe  of  the  said  summons. 

Sect.  2  provides : 

That  if  the  person  so  served  with  a  summons,  ■■ 
aforesaid,  shall  not  be  and  appear  before  the  justioe  or 
jnstioes  at  the  time  and  plaoe  mentioned  in  snoh  sum- 
mons, and  it  shall  be  made  to  appear  to  suoh  justioe  or 
jnstioes,  by  oath  os  affirmation,  that  snoh  summons  was 
so  served  what  shall  be  deemed  by  snoh  justioe  or  justiees 
to  be  a  reasonable  time  before  the  time  therein  appointed 
for  appearing  to  the  same,  then  it  shall  be  lawful  for 
suoh  ]nstioe  or  justices,  if  he  or  they  shall  think  fit,  upon 
oath  or  affirmation  being  made  before  him  or  them,  sub- 
stantiating the  matter  of  suoh  information  or  oomplaint 
to  his  or  their  satisfaction,  to  issue  his  or  their  warnmt 
to  apprehend  the  party  so  summoned,  and  to  bring  him 
before  the  same  justice  or  justices,  or  before  some  other 
justioe  or  justices  of  the  peace  in  and  for  the  same 
county,  zidmg,  division,  liberty,  city,  borough,  or  place, 
to  answer  to  the  said  information  or  oomplaint,  and  to 
be  further  dealt  with  according  to  law ;  or,  upon  snoh 
hiformation  being  laid  as  aforesaid,  for  any  oflsaee 
pnniahable  on  oonviction,  the  justioe  or  juatioea  before 
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whom  Bnoh  information  shall  have  been  laid  may,  if  he 

or  they  ihall  think  fit,  npon  oath  or  afEirmation  being 

iDide  before  him  or  them,  aabatantiating  the  matter  of 

BQoh  information  to  hia  or  their  satief aotion,  instead  of 

iBtning  snoh  sommons  aa  aforesaid,  issue  in  the  first 

Qufauoe  hia  or  their   warrant  for   apprehending   the 

person  against  whom  such  information  ahall  have  been 

80  laid,  and  bringinar  him  before  the  aame  justice  or  jus- 

tioM,  or  before  aome  other  juatioe  or  juatioea  of  the  peace 

in  and  for  the  aame  county,  riding,  division,  liberty,  city, 

borongh,  or  place,  to  answer  to  the  said  information,  and 

to  be  fnrther  deiJt  with  according  to  law  ;  or  if,  where  a 

nimmons  shall  be  so  iaaued  aa  aforeaaid,  and  upon  the 

day  and  at  the  place  appointed  in  and  by  the  aaid  aum- 

mona  for  the  appearance  of  the  party  so  summoned,  such 

party  shall  fail  to  appear  accordingly  in  obedience  to 

laoa  sunmcma,  then  and  in  eyery  auch  caae,  if  it  be 

proTed  npon  oath  or  affirmation  to  the  justice  or  justices 

then  present,  that  snoh  summons  was  duly  served  upon 

inch  party  a  reasonable  time  before  the  time  ao  appointed 

forms  appearance  as  aforesaid,  it  shall  be  lawful  for 

nch  justice  or  justices  of  the  peace  to  proceed  ex  parte 

to  the  hearing  of  such  information  or  complaint,  and  to 

adjadicate  thereon,    waa  fully  and  effectually,    to   all 

intents  and  purpoaes,  as  if  auch  party  had  peraonally 

appeared  before  nim  or  them,  in  obedience  to  the  aaid 

innunona. 

The  motion  was  made  on  an  affidavit  by  William 

Smith,  who  was  described  as  a  fisherman,  in  which 

he  stated  tbat  on  the  9th  March  1875  he  went  to 

sea,  and  remained  on  board  a  lugger  fishing  off 

the  east  coast  until  13th  March,  when  be  landed  at 

Lowestoft,  twelve  miles  from  South  wold,  and  was 

immediately  arrested,  having  been  convicted  in 

his  absence  before  the  Justices  at  Southwold  on  the 

12th  March  of  an  assault  upon  a  police  constable, 

alleged  to  have  been  committed  on  the  6th  March, 

and  sentenced  to  six  months'  imprisonment  with 

hardbibour.  He  denied  that  he  had  any  knowledge 

of  the  summons  having  been  issued  or  served  until 

after   his   conviction.      The  summons  had   been 

applied  for  on  the  9th  March,  and  had  been  left  at 

hiB  mother's  residence  by  a  police  constable  on  the 

10th.     William  Buthen,  the  captain  of  the  lugger 

of  which  Smith  was  one  of  the  crew,  also  made  an 

affidavit  corroborating  Smith's  statement  as  to  his 

absence  at  sea,  and  stating  that  no  person  had 

boarded  the  lugger  during  that  period. 

Wrenfordsley,  in  support  of  the  motion.  The  con- 
viction is   bad.     In  the  first  place  there  was  no 
service,  for  it  is  not  shown  that  his  mother's  house 
was  his  last  or  most  usual  place  of  abode,  or  that 
the  summons  was  left  with  any  person  for  him,  and, 
secondly,   it   was  not  served    a   reasonable  time 
before  the  time  for  appearance,  which  is  necessary 
by  the  last  part  of  section  2,  in  order  to  give  the 
justices  jarisdiction  to   hear  the  case  ex  parte. 
For  this    purpose    the    summons  ought    to    be 
brought  to  the  knowledge  of  the  defendant.     Be 
WiUiams  (21  L.  J.  46,  M.  0. ;  2  L.  M.  &  P.  681)  is 
distinguishable,  for  there  the  summons  was  actually 
brought  to  the  knowledge  of  the  defendant  the 
night  before  the  hearing,  and  it  would  have  been 
possible  for  him  to  appear.    The  court  granted  a 
role  nisi. 

Francis  T'wmer  showed  cause  in  the  first  in- 
stance.— The  justices  have  made  an  affidavit  in 
which  they  state  that  it  was  proved  before  them  at 
the  hearing  that  the  summons  had  been  left  for  the 
defendant  on  the  10th.  He  was  described  in  the 
summons  as  a  stonemason,  and  the  justices  may 
have  drawn  the  inference  that  he  went  away  to  sea 
to  evade  service.  The  question  whether  the  sum- 
mons was  served  is  entirely  one  of  fact  for  the 
JQstices,  who  are  also  made  by  sect.  2  the  sole 
judges   of  wbat  is  reasonable  time;    they  have 


decided  these  questions,  and  the  court  will  not 
review  their  decision.  He  Williams  (21  L.  J.  46, 
M.  C. ;  2  L.  M.  <fc  P.  581,  is  conclusive.  [Cockbuen, 
C.  J. — There  the  summons  had  reached  the  defen- 
dant before  the  day  for  appearance.]  The  defen- 
dant in  this  case  mifi;ht  have  appealed  to  quarter 
sessions.    He  also  cited 

Reg.  V.  Evans  cmd  Yale,  19  L.  J.  151,  M.  C. 

Wrenfordsley  was  not  called  on  to  support  the 
rule. 

CocKBURN,  C.J. — This  is  a  very  dangerous 
exercise  of  power  on  the  part  of  the  magistrates. 
The  alternative  course  of  issuing  their  warrant  to 
apprehend  the  defendant  and  bring  him  before 
them  to  answer  the  complaint,  would  have  been 
much  safer.  They  oueht  not  to  have  acted  as 
they  have  done  here  unless  they  were  certain  that 
the  man  was  keeping  out  of  the  way  in  order  to 
evade  service  of  the  summons.  He  left  on  the  9ih 
of  March,  and  went  to  sea ;  the  assault  is  alleged 
to  have  been  committed  on  the  6th ;  on  the  10th 
the  summons  is  left  at  his  mother's  house,  which  I 
will  assume  was  his  usual  place  of  abode,  after  he 
had  gone  away ;  but  it  does  not  appear  whether 
his  mother  was  told  what  the  nature  of  the  sum- 
mons was,  and  if  she  had  been  told  probably  she 
would  have  said  that  her  son  was  away  at  sea.  The 
magistrates  not  being  aware  of  this  convicted  him. 
It  is  true  that  the  latter  part  of  sect.  2  provides 
that  if  the  party  summoned  fail  to  api>ear,  then, 
"  if  it  be  proved  upon  oath  or  affirmation  to  the 
justice  or  justices  tnen  present  that  such  summons 
was  duly  served  upon  such  party  a  reasonable 
time  before  the  day  so  appointed  for  his  appear- 
ance as  aforesaid,  it  shall  be  lawful  for  such 
justice  or  justices  of  the  peace  to  proceed  ex  parte, 
and  adjudicate  as  if  such  party  had  personally 
appeared ;  but  on  that  I  think  it  should  be  shown 
that  the  circumstances  were  such,  and  that  the 
time  between  the  leaving  of  the  summons  and  the 
time  appointed  for  appearance  was  such  as  to  lead 
to  the  conclusion  that  the  summons  must  have 
reached  the  defendant.  It  cannot  have  been  in- 
tended that  the  magistrates  should  exercise  their 
jurisdiction  in  this  way.  They  have  convicted  the 
man  in  his  lawful  absence,  while  he  was  following 
his  vocation  as  a  fisherman ;  it  is  true  that  in  the 
summons  he  is  called  a  stonemason,  but  if  any 
inference  is  to  be  drawn  from  that,  circumstances 
should  be  stated,  to  show  that  he  assumed  the 
character  of  a  fisherman  in  order  to  get  away  and 
avoid  service  of  the  summons.  The  justices  seem 
to  assume  that  he  was  in  the  town  at  the  time 
when  the  summons  was  served.  If  all  the  facts 
as  to  reasonable  time  had  been  before  them 
perhaps  we  could  not  have  overruled  their  decision 
on  the  case  which  has  been  cited,  but  here  the 
time  appears  not  to  have  been  brought  to  their 
attention,  and  I  think  therefore  that  they  acted 
without  jurisdiction.  It  is  contrary  to  the  first 
principles  Tof  law  to  convict  a  man  in  his  absence 
under  such  circumstances.  The  rule  must  be  made 
absolute. 

Mblloe,  J. — I  am  of  the  same  opinion.  It  is 
monstrous  that  a  man  should  be  convicted  under 
these  circumstances,  where  he  never  had  the  sum- 
mons brought  to  his  notice,  and  was  away  at  the 
time  of  the  hearing.  There  is  some  difficulty  in 
giving  a  clear  definition  of  good  service.  Accord- 
ing to  sect.  1,  service  is  prima  facie  good  pro- 
vided the  summons  is  left  at  the  person's  last  or 
most  usual  place  of  abode,  but  I  think  that  the 
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provisions  of  sect.  2  show  that  what  was  done  here 
was  not  good  service.  That  section  points  out 
three  courses  which  the  justices  may  follow. 
First,  the  summons  may  be  served,  and,  if  it  is 
disobeyed,  then,  upon  proof  of  service,  the  justices 
have  power  to  issue  their  warrant  to  apprehend 
the  defendant,  and  bring  him  before  them,  and 
may  then  proceed  to  hear  the  case ;  or,  secondly, 
if  the  facts  are  proved,  they  may  issue  their 
warrant  without  a  summons  having  been  served, 
and  may  bring  him  before  them  at  the  hear- 
ing; the  third  course  is  that  which  has 
been  adopted  here.  It  is  difficult  to  put  a  con- 
sistent construction  on  the  first  and  second  sec- 
tions, but  I  think  the  provision  which  allows  a 
summons  to  be  left  at  a  person*s  most  usual  place 
of  abode  must  have  been  intended  to  apply  to  such 
a  case  as  that  of  a  tradesman,  or  labourer,  or,  as 
in  the  case  which  has  been  cited  (Be  WUliams),  of 
a  man  working  in  a  mine,  who  would  return  home 
at  regular  intervals,  and  not  to  a  case  where  a 
man  might  very  likely  be  away  for  a  week  or  ten 
days  at  a  time.  It  cannot  be  supposed  that  it 
was  intended  to  applv  to  a  case  like  the  present. 
My  impression  is  that  the  magistrates  had  no 
jurisdiction,  and  could  not  give  themselves  juris- 
diction by  finding  that  there  was  service. 

QuAiK,  J. — I  am  of  the  same  opinion.  I  rest  my 
judgment  on  the  ground  that  the  summons 
was  not  dul^  served  within  the  meaning  of 
the  first  section,  and  that  there  was  no  proof  of 
service  according  to  the  provisions  contained  in 
the  latter  part  ox  sect.  2.  I  think  that  where  the 
service  is  effected  by  leaving  the  summons  with 
another  person,  whoever  serves  it  must  tell  the 
person  with  whom  it  is  left  that  it  is  for  the 
defendant,  and  such  person  must  be  made  to 
understand  its  nature;  he  may  not  be  able  to 
read,  and  it  ought  to  be  explained  to  him.  I 
think  the  Act  means  this  by  the  use  of  the  ex- 
pression "duly  served,"  in  sect.  2.  The  power 
given  to  the  justices  is  an  extraordinary  one,  and 
the  clause  is  highly  penal ;  they  should  not  have 
acted  in  this  way  where  they  had  the  power  to 
issue  a  warrant. 

Ride  aheolute. 

Attorney  for  William  Smith :  Andrew  Story  for 
Archer,  Lowestoft. 

Attcmeys  for  the  Justices:  Pcune  and  Ham' 
mofid. 


ScUwrday,  April  24, 1875. 

Gibson  (app.)  v,  Ba&ton  (reep.) 

Manager  of  a  company — List  of  member s — Oeneral 
moling— Companies*  Act  1862  (25  Sr  26  Vict,  c. 
89),  88.  26,  27. 

Thn  appellant  was  summarily  cojivicted  under  the 
Companies*  Act  1862,  sect.  27,  which  imposes 
penalties  upon  every  director  and  ma/nager  of  a 
company  vmo  shall  knowingly  and  wilfully  autho- 
rise or  permit  default  in  forwarding  to  the 
registrar,  once  in  every  year,  a  list  of  persons 
who,  on  the  fourteenth  day  after  the  ordinary 
gen  fir  al  meeting  is  held,  are  memhers  of  the  com- 
paiffvy, 

Th:  oppclhtnt  was  not  a  director  of  the  defaulting 
iomjHimi,  nor  had  he  been  appointed  manager  by 
tliH  iliitctors;  nor  had  ihey  pitwei'  to  appoint  a 
tnauagrr  outside  their  o^vn  number;  but  lie  was 
acaelary  of  the  company,  made  contracts  for  the 


company  as  manager,  had  called  one  general 
meeting  of  the  shareholders,  and  had  ^reotetied 
to  call  another  in  opposition  to  the  directors  them- 
selves.  During  the  p^'eceding  calendar  year  no 
general  meeting  had  been  held,  and  no  list  for- 
warded to  the  registrar,  but  these  proceedings 
were  taken  before  a  complete  year  of  the  company*! 
existence  had  elapsed  without  a  meeting,  the  re- 
quirements  of  the  Act  having  been  complied  mih 
xn  the  previous  year. 

Held,  upon  a  case  stated  by  the  convidir^  jusiiUt 
thai  the  Act  requires  a  general  meeting,  and  a 
list  of  members,  ea/ih  calendar  year. 

Held  also  by  Blackburn  and  Lush,  J  J.  {diss^iienie 
Quain,  J.),  thai  the  appellant  was  liable  for  the 
company* s  default,  although  not  manager  de 
jure,  and  although  no  general  meeting  had  taken 
place. 

This  was  a  case  stated  by  Sir  Andrew  Lusk,  the 
Lord  Mayor  of  the  City  of  London,  being  one  of 
her  Majesty's  justices  of  the  peace  for  the  said 
City  and  the  liberties  thereof,  under  20  &  21  Yict. 
c.  43,  on  the  application  in  writing  of  the  appel- 
lant, who  was  dissatisfied  with  his  determination 
upon  the  Question  of  law  which  arose  before  him 
as  hereinafter  stated,  on  the  30th  March  1874,  ab 
the  Mansion  House  Justice  Boom,  in  the  said 
City,  the  appellant  havine  duly  entered  into  a 
recognizance  to  prosecute  the  appeal. 

Upon  the  hearing  of  a  certain  information,  dated 
the  16th  March  1874,  preferred  by  the  respondent, 
a  member  of  the  Steam  Stoker  Company  (Limited), 
against  the  said  company  for  that  it  beiiif^  a  com- 
pany under  the  Companies  Act  1862,  having  a 
capital  divided  into  shares,  unlawfully,  in  the  said 
City,  did  make  default  in  forwarding,  and  did  not 
forward  to  the  Registrar  of  Joint  Stock  Companies 
a  copy  of  the  list  of  persons  who  on  the  fourteenth 
day  after  the  holding  of  the  ordinary  general 
meeting  of  the  said  company  were  members  of  the 
said  company,  as  required  by  sect.  26  of  the  said 
Act,  and  that  the^  said  default  continued  for 
seventy-four  days,  contrary  to  the  27th  section  of 
the  same  Act,  and  also  against  five  directors  of  the 
said  company,  and  the  paid  appellant  as  the 
manager  thereof,  for  that  they  unlawfully,  know- 
ingly, and  wilfully  authorised  and  permitted  such 
default,  the  Lord  Mayor  (having  by  virtue  of  the 
•tatute  11  &  12  Yict.  c.  43,  s.  34,  the  authority  of 
"  two  or  more  "  justices  in  this  behalf,  as  required 
by  sect.  65  of  the  Companies  Act  1862)  convicted 
the  said  appellant  and  the  other  defendants. 

The  sections  26  &  27  of  25  <&  26  Yict.  c.  89,  re- 
ferred to,  are  as  follows : 

26.  Every  company  «nder  this  Act,  and  having  a 
capital  divided  into  shares,  shall  make,  once  at  least  in 
every  year,  a  list  of  all  persona  who,  on  the  foniieenth 
day  succeeding  the  day  on  which  the  ordinary  general 
meeting,  or,  if  there  is  more  than  one  ordiaary  meeting 
in  each  year,  the  first  of  such  ordinary  general  meetinfs, 
is  hek^  are  members  of  the  company;  and  aaoh  list 
shall  state  the  names,  addresaes,  and  o<Mmpationa  of  aO 
the  members  therein  mentioned,  and  the  number  of  ahares 
held  by  each  of  them,  and  ahall  contaiTL  a  anmrnazyt  spe- 
cifying the  following  partioalars : — 

(1.)  The  amount  of  the  capital  of  the  oompany,  and 
the  number  oi  shares  into  which  it  is  divided : 

(2.)  The  number  of  aharea  taken  from  the  oommenoe- 
ment  of  the  company  up  to  the  date  of  the  eummary : 

(8.)  The  amount  of  calls  made  on  each  ahare  : 

(4.)  The  total  amount  of  calla  received : 

(5.)  The  total  amount  of  calls  unpaid ; 

(6.)  The  total  amount  of  aharea  forfeited  : 

(7.)  The  namea,  addreaaea,  and  occupations  of  tlie  per- 
sons who  have  oea  ed  to  b'j  mcmbera  ainoe  the  last  liat 
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ma  made,  and  the  namber  of  sliarefl  held  by  each  of 
them. 

The  above  Hat  and  sammary  aball  be  oontained  in  a 
separate  part  of  the  register,  and  shall  be  completed 
within  seyen  days  after  anah  fourteenth  day  as  is  men- 
tioned in  this  aeotion,  and  a  oopy  shall  forthwith  be 
forwarded  to  the  Begiatrar  of  Joint  Stock  Companies. 

87.  If  any  company  nnder  this  Act,  and  having  a 
eapital  dinded  into  snares,  makes  default  in  complying 
with  theproYisions  of  this  Act  with  respect  of  forwarding 
tBoh  list  of  members  or  summary,  as  is  hereinbefore 
mentioned,  to  the  Begistrar,  such  company  shall  incur  a 
penalty  not  exceeding  51.  for  eyer^  day  during  which 
BQoh  default  continues,  and  eyery  director  and  manager 
of  the  company  who  shaU  knowingly  and  wilfully  autho- 
rise or  permit  such  default,  shall  incur  the  like  penalty. 

The  articles  of  association  of  the  company  were 
put  in  evidence,  and  all  other  preliminary  facts 
l^ally  necessary  to  give  the  Lord  Mayor  jurisdic- 
tion to  hear  and  determine  the  offences  alleged  in 
the  information  were  proved. 

It  was  also  proved  that  the  memorandum  of 
association  of  the  company  was  registered  on  the 
31st  July  1872. 

That  a  meeting  was  held  within  four  months  of 
snch  registration,  in  compliance  with  sect.  39  of 
the  Companies*  Act  1867,  and  that  a  list  of  share- 
holders up  to  the  27th  Nov.  1872,  was  forwarded 
to  the  Registrar  of  Joint  Stock  Companies  on  the 
20th  Dec.  1872,  according  to  which  hst  175  shares 
had  been  taken  up  to  that  time. 

That  no  other  general  meeting  had  been  held, 
and  that  no  other  list  of  sharenolders  had  been 
forwarded  until  the  19ih  March  1874  (three  days 
after  the  information  had  been  laid),  when  a  list 
was  forwarded  purporting  to  be  made  up  to  the 
27th  Nov.  1873,  according  to  which  list  1252  shares 
had  been  then  taken  up,  and  4250  shares  fully 
paid  up  had  been  allotted  to  the  vendors  of  a  pa- 
tent acquired  by  the  company. 

It  was  also  proved  that  the  appellant  had,  before 
the  formation  of  the  company,  entered  into  several 
coDtracts  to  enable  the  company  to  acquire  patents 
to  carry  out  its  objects,  and  that  he  was  a  con- 
tracting party  on  behalf  of  the  company  to  a  sub- 
sequent agreement  dated  the  9th  Dec.  1872. 

The  directors'  minute  book  was  put  in  evidence, 
under  sect.  67  of  the  Companies  Act  1862,  by 
which  it  appeared  that  there  was  no  other  manager 
of  the  company  than  the  appellant,  but  that  he 
was  described  as  the  secretary,  and  in  this  book 
were,  among  other  minutes,  the  following  entries  : 

(5a).  At  a  'meeting  of  directors  of  the  Steam  Stoker 
Company  (Limited),  held  at  155,  Fenchurch-street,  on 
Monday,  9th  Dec.  1872,  present— Mayor  Stuart,  in  the 
chair ;  P.  Witham,  Esq. ;  J.  Glashier,  Esq. ;  and  Mr. 
Bompas,  the  solicitor  to  the  company.  The  minutes  of 
tiie  last  meeting  were  read  and  confirmed.  The  secretary 
leported,  that  in  order  to  comply  with  the  reouirements 
of  the  Joint  Stock  Companies  Act,  he  had  callea  a  general 
meeting  of  the  shareholders,  consisting  of  the  seven  sig- 
natotiea  to  the  articles  of  association,  and  submitted  the 
nisntea  of  the  said  meeting. 

(56.)  The  Steam  Stoker  Company  (Limited), 

155,  Fenchurch-street,  London,  13th  Jan.  1874. 

Gentlemen — I  have  already,  from  time  to  time,  ver- 
bally protested  against  the  Salford  contract,  foreseeing 
the  duiger  of  ite  being  los^  but  now  that  snch  danger 
has  become  imminent,  1  feel  I  ahould  be  wanting  in  my 
duty  towards  the  shareholders  if  I  did  not  put  my  pro- 
test formtally  and  in  writing,  which  I  hereby  do.  Ton 
will  remember  that,  from  the  very  commencement  of  the 
company's  operations,  I  have  always  contended  that  it 
only  needed  a  little  attention  to  secure  this  very  con- 
tract, but  I  have  always  been  met  with  the  reply  that 
nothing  could  be  done  in  that  quarter  until  the  Char- 
tered,  or  lattetly  the  Imperial  Company,  had  approved 


the  machines,  and  it  was  in  spite  of  these  opinions  that 
(at  my  own  expense,  in  the  first  instance,  at  any  rate) 
I  went  to  Salford  and  scoured  this  contract,  upon  which 
only,  in  my  opinion,  does  tiie  success  of  the  company 
mainly  depend.  It  is  now  ten  weeks  since  the  contract 
has  been  secured,  and  we  have  apparently  retrograded 
instead  of  progressed.  I  am  quite  certain  that  not  one 
of  the  directors  nor  shareholders  of  this  company  would 
pursue  a  similar  course  in  their  own  business ;  it  cer- 
tainly is  very  unusual  to  throw  every  obstacle  in  the 
way  of  receiving  a  clear  profit  of  15001.  to  20002.  a  year. 
On  the  contrary,  the  recipient  of  such  an  income  would 
naturally  smooth  the  way,  and  not  raise  difficulties.  Tour 
solicitor  tells  me  that,  in  equity,  the  contract  would  be 
good  without  the  seal  of  the  corporation,  but  that,  in 
case  of  dispute,  it  mi^ht  be  neoeesetfy  to  file  a  bill  in 
Chancery  to  enforce  it.  What  risk  can  the  company 
incur  under  such  circumstances  P  If  the  machines  are 
a  failure,  the  corporation  have  nothing  to  pay ;  if,  on 
the  other  huid,  as  I  fully  anticipate,  they  are  a  success, 
the  corporation  will  be  only  too  glad  to  carry  out  the 
contract  into  which  they  have  now  entered,  with  a  full 
knowledge  of  all  the  facts,  and  evidently  for  the  pur- 
pose of  carrying  it  through  in  good  faitn.  I  repeat,  I 
am  anxious  to  be  relieved  from  my  present  position,  and 
desirous  to  remain  only  so  long  as  may  be  necessaiy  to 
complete  this  contract,  that  with  the  Imperial;  and 
unless  these  are  carried  out  in  a  business  shape,  I  shall 
feel  it  my  duty  to  summon  a  general  meeting  of  the 
shareholders,  which  ought  now  to  be  held,  and  to  lay 
before  them  the  whole  facts  of  the  case.  As  regards  my 
claim,  so  satisfied  am  I  as  to  my  rights  that  I  am  per- 
fectly willing  to  leave  it  to  arbitration,  or,  for  the  sake 
of  prompt  settlement,  would  be  willing  to  compromise  it 
in  the  manner  suggested  to  your  chairman  some  time 
ago,  but  it  is  not  right  that  the  shareholders'  interest 
should  be  injured  in  the  way  they  now  are  by  the  course 
the  directors  are  now  pursuing. — I  am,  Geauemen,  your 
obedient  servant, 

(Signed)  Wk.  Gibsok. 

To  the  Chairman  and  Directors  of  the 
Steam  Stoker  Company  (Limited.) 

In  addition  to  the  minute  book  above  referred 
to,  it  was  sworn  by  the  complainant  that  he  knew 
the  appellant  as  tne  manager  of  the  company,  and 
transacted  business  with  him  as  such,  but  that  he 
corresponded  with  him  as  the  secretary ;  and, 
lastly,  it  was  proved  that  no  other  person  had 
been  appointed  to  be  manager  or  managing  di- 
rector of  the  company. 

On  the  part  of  the  appellant  it  was  contended : 

(A)  That  he  was  not  the  manager,  and  as  the 
secretary  he  was  not  liable. 

(B)  That  the  statute  required  the  list  to  consist 
of  those  persons  who  on  the  fourteenth  day  suc- 
ceeding the  ordinary  general  meeting  vere  mem- 
bers of  the  company,  and  that  there  being  no  such 
meeting,  no  such  list  could  be  made  up,  and, 
therefore,  that  the  then  defendants  could  not  be 
punished  for  not  sending  a  list  which  could  not  be 
sent. 

(0)  That  the  appellant  had  been  prematurely 
summoned,  because  the  company  having  been  re- 
gistered on  the  31st  Julv  1872,  and  having  held 
one  general  meeting  in  [November  of  that  year,  in 
compliance  with  the  statute,  the  year  would  ter- 
minate on  the  31st  July  1873,  from  which  day  the 
company  were  allowed  by  statute  one  year  in 
which  to  hold  their  ordinary  general  meeting, 
which  would  thus  allow  them  until  the  Slst  July 
1874  for  holding  such  meeting. 

These  several  points    the   Lord  Mayor    over- 
ruled, and  severally  decided  as  follows  : 
As  to  objection 

(A)  He  decided  as  a  fact,  from  the  evidence 
before  him,  that  appellant  was  the  manager  of 
the  company. 

(B)  That  as  the  statute  required  the  list  to  He 
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forwarded  once  at  least  in  every  year,  and  no 
such  list  had  been  sent  in  the  year  1873,  the  com- 
pany was  in  default  on  the  Ist  Jan.  1874,  and  on 
each  succeeding  day,  excluding  Sundays. 

(0)  On  behalf  of  the  respondent  to  the  objection 
marked  (C),  it  was  urged  that  the  meetmg  in 
Nov.  1872  was  a  meeting  held  in  compliance  with 
the  39th  section  of  the  Companies'  Act  1867,  and 
that  no  meeting  had  been  held  in  compliance  with 
the  49bh  section  of  the  Companies'  Act  1862 ;  and 
that  the  officers  of  the  company  could  not  take 
advantage  of  their  having  failed  to  fulfil  the  re- 
quirements of  the  statute  in  another  section,  as  a 
reason  for  not  being  amenable  to  punishment  for 
the  default  complained  of  in  the  information,  and 
the  Lord  Mayor  overruled  the  appellant's  ob- 
jection. 

He  thereupon  convicted  the  company  and  the 
five  directors  in  several  fines,  which  were  paid. 
And  he  also  convicted  the  appellant,  and  fined  him 
10«.  for  every  day  he  knowingly  and  wilfully 
authorised  and  permitted  the  company's  default 
in  not  forwarding  the  list  required,  that  is  to  say, 
32Z.  in  respect  of  sixty-four  days,  being  from  the 
Ist  Jan.  in  the  present  year  to  the  date  of  infor- 
mation, excluding  Sundays. 

The  questions  of  law  are :  First,  whether  there 
was  evidence  on  which  to  find,  as  a  fact,  that  the 
appellant  was  the  manager  of  the  .compai^yp 
secondly,  whether,  as  the  company  had  not  held, 
any  general  meeting  since  Nov.  1872,  the  appel- 
lant, as  such  manager,  could  wilfully  authorise  the 
company's  default  in  not  forwarding,  during  the 
year  1873,  the  list  required  by  sect.  26  of  the  Com- 
panies' Act  1862  P  and,  thirdly,  whether  the  appel- 
lant was  summoned  prematurely  P 

A  copy  of  the  company's  articles  of  association, 
signed  by  the  Lord  Mayor,  accompanied  this  case, 
and  was  to  be  considered  as  forming  part  of  the 
same.  The  following  appeared  amongst  the  said 
articles : 

1.  The  regrnlations  of  Table  A  in  the  first  Boheduleto 
the  Companies'  Act  1862  shall  not  apply  to  this  oom- 
pany,  except  so  far  as  the  same  are  repeated  or  contained 
m  these  articles. 

Throughout  the  articles  all  transactions  neces- 
sary for  carrying  on  the  business  of  the  company 
are  to  be  performed  by  the  directors. 

38.  A  g[eneral  meeting  shall  be  held  once  in  every  year, 
at  such  time  and  place  as  the  directors  may  from  time  to 
time  determine. 

40.  The  directors  may,  whenever  they  think  fit,  and 
they  shall,  upon  a  requisition  made  in  writing  by  mem- 
bers of  the  company  holding  in  the  aggregate  shares  or 
stock  to  the  nominal  amount  of  one-fifth  of  the  capital 
of  the  company,  convene  a  special  general  meeting. 

72.  All  acts  done  by  any  meeting  of  the  directors  or 
any  of  them,  or  of  any  committee  of  directors,  or  by  any 
person  acting  as  the  agent  of  the  directors,  shall,  not- 
withstanding that  it  be  afterwards  discovered  that  there 
was  some  defect  in  the  appointment  of  any  such  directors 
or  persons  acting  as  aforesaid,  or  that  they  or  any  of 
them  were  disqualified,  be  as  valid  as  if  every  such  per- 
son had  been  duly  appointed,  and  was  qualified  to  be 
director  or  agent. 

74.  The  business  of  the  company  shall  be  managed  by 
the  directors,  who  may  pay  all  expenses  incurred  in  or 
preliminary  to  getting  up  and  registering  the  company, 
and  may  exercise  all  such  powers  of  the  company  as  are 
not  by  the  Companies'  Acts  1862  and  1867,  or  by  these 
articles  required  to  be  exeroised  by  the  company  in 
general  meeting,^  subject,  nevertheless,  to  any  regula- 
tions of  these  articles,  to  the  provisions  of  the  foregoing 
Acts,  and  to  such  regulations  being  not  inconsistent  wiw 
the  aforesaid  regulations  or  provisions,  as  may  be  pre- 
scribed by  the  company  in  general  meeting. 


83.  William  Gibson,  of  No.  1.  Wellington-square, 
Eing*s-road,  London,  shall,  if  the  directors  approve,  be 
the  secretary  of  the  company  at  such  salary,  either  fixed 
or  based  upon  a  percentage  upon  the  profits  of  the  com. 
pany,  or  partly  one  and  partly  the  other,  as  the  directors 
may  think  fit. 

90.  The  directors  may  appoint  one  or  more  of  their 
number  to  be  managing,  travelling,  or  local  directors, 
and  may  fix  his  or  their  remuneration,  exclusive  of  or  in 
addition  to  the  remuneration  provided  for  the  directors 
under  article  100. 

97.  The  board  may  delegate  any  of  their  powers  to 
committees,  consisting  of  such  member  or  members  of 
their  body  as  they  shidl  think  fit. 

100.  The  remuneration  of  the  directors  shall,  until 
otherwise  determined  by  a  genoral  meeting,  be  an  annual 
sum  equal  to  1500^,  which  shall  be  divided  amongst  the 
directors  as  they  from  time  to  time  determine. 

H.  Mattlieioe,  Q.C.  (with  him  Warton),  argued 
for  the  appellant. — The  27th  section  of  the  Com- 
panies' Act  1862  imposes  penalties  for  this  offence 
upon  every  director  and  manager  only.  It  is  not 
suggested  that  the  appellant  is  a  director,  and, 
not  being  a  director,  he  cannot  have  the  manage* 
ment  of  the  company  by  the  74th  article  of  associ- 
ation. There  is  no  power  given  to  the  directors, 
either  by  the  Acts  of  Parliament  or  the  articles, 
to  appoint  as  manager  auy  person  not  one  of 
themselves.  [Blackburn,  J. — The  evidence  goes 
to  show  that  the  appellant  was  a  kind  of  manager 
de  son  for/.]  He  had  no  power  to  call  a  meeting  nor 
to  do  any  act  to  which  a  shareholder  might  object. 
He  was  merely  the  agent  of  the  directors,  and 
cannot  be  responsible  for  any  default  on  their 
part.  Sect.  4:5  requires  a  register  of  the  names, 
addresses,  and  occupations  to  be  kept  by  every 
company  of  its  directors  or  managers,  and  also  a 
notification  to  the  registrar  of  any  change  that 
takes  place  in  such  directors  or  managers.  The 
appellant,  not  being  a  director  or  manager  upon 
t&is  Company's  register,  cannot  be  liable  for  this 
default.  As  to  the  second  question  reserved  for 
the  opinion  of  the  court :  By  the  49th  section,  "  a 
general  meeting  of  every  company,  under  this 
Act,  shall  be  held  once  at  the  least  in  every  year ;" 
there  is,  however,  no  penalty  imposed  upon  a  oom- 
panv  for  not  holding  such  a  meeting,  and  the  only 
moae  of  proceeding  against  a  company  neglecting 
this  provision  is  by  indictment.  By  the  26th  section, 
the  ordinary  general  meeting  is  a  condition  pre- 
tsedent  to  the  making  of  the  list,  and  this  penalty 
cannot  attach  until  a  meeting  has  been  held. 
This  conviction  is,  in  reality,  for  not  holding  a 
general  meeting,  an  offence  not  punishable  sum- 
marily under  the  Act.  The  third  point  is  as  to 
the  time  when  the  general  meeting  is  required ;  one 
at  least  must  be  neld  in  every  year — that  must 
mean,  in  every  year  of  the  company's  existence. 
Here  the  memorandum  was  registered  on  the  31st 
July  1872,  and  the  first  general  meeting  was  daly 
held  on  ^e  27th  Nov.  of  that  year,  within  the 
four  months  required  by  the  ComTOUiies'  Act 
(1862)  Amendment  Act  1867,  s.  39.  There  is  no 
other  direction  by  the  Legislature  as  to  the  period 
of  other  meetings,  except  that  in  the  49th  section 
of  the  Act  of  1862  ;  it  was  sufQcient  if  the  second 
meeting  were  held  before  the  31st  July  1874,  and 
therefore  the  information,  which  was  dated  the 
16th  March  1874,  was  premature.  Glauses  29  and 
30  of  schedule  A  to  the  Act  of  1862,  although  ex- 
cluded from  application  to  this  particular  com- 
pany, confirm  this  meaning  of  the  Act. 

Metcalfe,  Q.C.,  for  respondent. — [Blickbtten,  Ji 
— You  need  not  trouble  yourself  on  the  last  point. 
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We  are  all  of  opinion  that  "  every  year,"  in  the 
49th  section,  means  every  calendar  year  from  Ist 
Jan.  to  31st  Dec]    The  72nd  article  of  association 
cares  all  defects  in  the  appointment  of  directors 
or  persons  acting  for  directors.     [Blackburn,  J. — 
If  the  appellant  was  a  person  acting  as  the  agent 
of  the  directors  merely,  he  could  scarcely  be  respon- 
sible for  their  default ;  the  question  is,  whether  he 
should  not  be  liable  as  manager,  if  all  the  direc- 
tors' powers  were  delegated  to  him.]    The  quota- 
tion from  the  minutes,  and  the  appellant's  letter, 
are  sufficient  to  show  that  he  had  power  to  sum- 
mon a  meeting  when  he  thought  fit.   [Blackburn, 
J. — You  may  assume  there  is  ample  evidence  that 
the  appellant  was  manager  of  the  company  de 
facto ;  but  you  must  show  that  he  was  liable  under 
sect.  27,  although  he  was  not  the  manager  de  jure, 
so  as  to  bind  the  shareholders  by  his  acts.]     The 
words,  "every  director  and  manager  of  the  com- 
pany,"   may   well    include    an    acting  manager. 
[QuAiN,  J. — But  the  appellant  has  b^n  formally 
appointed  secretary,  not  manager.]    The  object  of 
the  Act  is  clearly  to  prevent  officers  of  the  com- 
pany, who  have  the  power,  from  allowing  default 
m  making  the  yearly  list.    Directors  and  managers 
might  always  escape  this  penalty  if  their  omission 
to  call  a  general  meeting  were  held  to  be  a  sufficient 
excuse  for  making  no  list.    The  appellant  assumes 
the  power  to  call  meetings,  and  threatens  the  di- 
rectors with  its  exercise,  but  his  defence  now  is 
that  he  has  not  possessed  it. 
MaUhews,  Q.C.,  in  reply. 

Blackburn,  J. — I  am  sorry  that  we  are   not 
agreed  in  this  case.    We  have  no  doubt  that  every 
year,   in  sect.  40,  means  every  calendar  year; 
therefore  default  was  made  by  the  company  in  not 
making  and  forwarding  to  the  registrar  a  list  in 
1873.     The  year  meant  is  clearly  from  the  1st  Jan. 
to  the  31  st  Dec,  and  we  are  all  unanimous  on  that 
point.     The  first  question  raised  is,  whether  the 
case  stated  contains  evidence  that  the  appellant 
was  manager  of  the  company  so  as  to  make  him 
liable   for  this  penaltv;   and  that  involves   two 
points,  first,  whether  he  was  manager  de  facto; 
and,  next,  whether  being  so  without  appointment 
he  can  be  held  responsible.    I  am  of  opinion  that 
the  liord  Mayor  was  right  on  both  these  points. 
The     27th     section    makes    every  director   and 
manager  of  a  company  committing  default  liable 
to   incur    the  penalty.    The   appellant  is   not  a 
director,  and  we  must  consider  what  a  manager  is. 
Ordinarily  there  is  a  person  who  for  all  purposes 
manages  the  business  of  the  company,  and  that 
person  is  one  of  the  directors  ;  but  the  Act  gives 
no  definition  of  a  manager,  and  the  74th  article  of 
association,  following  'uible  A  in  the  schedule  to 
the  Act,  clause  55,  says  the  business  is  to  be 
managed  by  the  directors.    I  am  inclined  to  think 
that  if  the  board  of  directors  delegated  all  its  duties 
to  one  person  who  was  not  a  director,  the  share- 
holders might  refuse  to  be  bound.    This,  however, 
it  is  not  necessary  to  decide,  nor  need  we  consider 
the  effect  of  a  power  in  the  articles  to  appoint  such 
a  manager.     Here  there  was  no  such  power  nor 
an  J  such  appointment  as  manager;  there  was  a 
mere  permission  on  the  directors'  part,  and   in 
oonseqnence  the  appellant  took  upon  himself  to 
act  as  the  manager  of  the  company.    He  may  be 
said   to  have  been  manager  de  son  tort,  and  the 
question  arises  whether  he  can  protect  himself 
trom  this  penalty  by  saying  he  is  not  the  manager 
de  /ure.    I  think  he  cannot  do  so,  for  he  can  have 


no  right  to  say  I  am  wrongfully  holding  an  office 
the  duties  of  which  I  discharge.  Just  as  an  exe- 
cutor de  son  tort  cannot  throw  off  his  liability  for 
the  distribution  of  assets  which  he  has  once  un- 
dertaken, so  the  appellant  cannot  now  say  he  is 
not  responsible  for  the  duties  he  has  undertaken 
and  neglected.  Now  there  is  evidence  fully  to 
iustify  the  Lord  Mayor  in  holding  that  the  appel- 
lant acted  as  manager  of  the  company.  He  entered 
into  contracts  for  the  company  before  and  after  its 
registration.  He  reported  at  a  meeting  of  di- 
rectors that  he  had  called  a  meeting  of  share- 
holders once  before,  and  he  wrote  a  letter  threat- 
ening the  directors  that  he  would  call  another 
meeting.  There  was  besides  this  proof  that  he  trans- 
acted the  business  of  the  company  as  the  manager. 
All  this  afforded  reasonable  ground  for  the  in- 
ference that  he  assumed  to  be  the  person  solely 
charged  with  the  management  of  the  company's 
business ;  and  I  think  he  must  therefore  be  liable 
for  its  neglect.  The  second  question  for  us  to 
decide  is  upon  the  26th  section.  That  requires  the 
company  to  make  a  litit  of  all  persons  who,  on  the 
fourteenth  day  succeeding  the  day  on  which  the 
ordinary  general  meeting  in  each  year  is  held,  are 
members  of  the  company.  In  the  year  1873  the 
company  held  no  meeting  at  all,  and  they  are 
clearly  liable  for  that  default.  They  cannot  escape 
the  liability  imposed  by  this  section  by  evading  a 
condition  precedent  to  the  act  required  of  them. 
By  the  articles  the  directors  are  to  determine  the 
date  of  the  general  meetings,  but  a  wilful  default 
may  be  on  the  part  of  the  manager,  and  here  there 
was  evidence  that  he  could  call  a  meeting  when  he 
liked.  The  question  becomes,  therefore,  whether 
the  appellant  knowingly  and  wilfully  authorised  or 
permitted  the  omission  of  the  condition  precedent 
to  the  making  and  forwarding  of  this  list ;  and 
being  of  opinion  that  he  did,  I  think  he  also  know- 
ingly and  wilfully  authorised  and  permitted  the 
default  for  which  this  penalty  was  inflicted.  I  think 
the  conviction  should  be  affirmed. 

Lush,  J. — I  am  of  the  same  opinion.  I  think 
the  words,  "once  at  the  least  m  every  year," 
mean  once  in  each  calendar  year.  The  prima  facie 
meaning  of  the  expression  is  the  period  between 
every  1st  Jan.  and  31st  Deo.,  and  tne  intention  to 
adopt  that  meaning  here  is  supported  by  the 
articles  given  in  the  schedule  to  the  Act.  On  the 
next  question  I  agree  with  my  brother  Blackburn, 
that  there  is  evidence  in  this  special  case  upon 
which  to  conclude  that  the  appellant  was  manager 
of  this  company.  Besides  the  direct  evidence  of 
the  complainant  and  the  statement  in  the  minute 
book  that  he  had  called  a  general  meeting,  there 
is  set  out  a  letter  from  the  appellant  to  the  di- 
rectors, in  which  he  mentions,  amongst  other 
things,  his  desire  to  complete  a  contract  for  the 
company,  and  threatens  to  call  another  general 
meeting,  even  in  opposition  to  the  directors.  Ex- 
cept as  manager  of  the  company  he  could  do  none 
of  these  things ;  and  that  being  so,  is  he  within 
the  27th  section,  which  imposes  a  penalty  on  every 
director  and  manager  for  every  day  during  which 
they  shall  knowingly  and  wiuully  authorise  or 
permit  default  in  sending  to  the  registrar  a  list 
and  summary  P  How  can  he  say  that  he  Ih  not 
liable  because  he  has  not  been  appointed  manager 
de  jure  ?  He  is  the  person  whose  duty  it  chiefly 
was  to  carry  out  the  requirements  of  the  Act,  and 
I  think  he  has  made  the  default  provided  against. 
Then  comes  the  question  whether  the  appellant 
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knowingly  and  wilfully  omitted  to  have  the  meet- 
ing held ;  this  is  an  inference  of  fact,  and  to  my 
mind  nothing  is  shown  to  create  a  doubt  about  it. 
Although  a  condition  precedent  to  the  default  for 
which  a  penalty  is  imposed,  the  appellant  cannot 
escape  liability  by  omitting  the  condition.  I  think 
the  conviction  was  right. 

QuAiN,  J. — I  am  of  the  same  opinion  with  regard 
to  the  third  point,  that  every  year  must  be  com- 
puted as  a  calendar  }ear;  but  I  regret  I  cannot 
agree  with  the  rest  of  the  court  on  either  of  the 
other  points  raised  in  this  case.  First,  this  is  a 
penalty  imposed  by  an  enactment  creating  a 
criminal  offence,  which  should  therefore  be  con- 
strued strictly,  and  imposed  upon  directors  and 
managers  only.  I  think  the  appellant  is  neither. 
I  find  the  Act  contemplates  the  existence  of  a 
manager,  and  makes  provisions  as  to  his  duties 
and  appointment ;  where  no  manager  is  appointed, 
Table  A  in  the  schedule  says,  and  the  articles  of 
this  association  adopt  the  provision,  that  the  busi- 
ness of  the  company  shall  be  managed  by  the 
directors ;  they  only,  as  it  seems  to  me,  can  be 
liable  for  these  penalties.  If  the  articles  contained 
authority  to  the  directors  to  appoint  a  manager 
outside  their  own  body,  and  the  appellant  had  been 
duly  appointed  in  accordance  with  the  articles, 
then  he  would  have  come  within  the  27th  section. 
Here  the  directors  had  no  such  power,  and  they 
appointed  no  such  officer  as  manager ;  therefore,  I 
think  that,  even  if  the  appellant  were  manager  of 
this  company  de  facto,  he  would  be  a  mere  agent 
of  the  directors,  and  not  responsible  for  their 
default.  The  directors  themselves  are  no  doubt 
properly  liable  for  these  penalties,  so  that  b^  this 
decision  there  would  be  no  evasion  of  the  object  of 
the  statute,  and  I  see  no  ground  for  holding  that 
the  appellant  could  be  rendered  responsible  for 
this  default.  Further,  I  think  there  is  not  evi- 
dence on  these  proceedings  that  the  appellant  was 
even  manager  of  this  company  de  facto.  To  be  so, 
ho  should  transact  all  the  company's  business  pro- 
ceedings, and  it  is  not  enough  that  he  should  have 
once  called  a  general  meeting,  and  on  another 
occasion  threatened  to  do  so.  Another  point  raised 
was  the  liability  9irhen  no  general  meeting  had 
been  previously  held;  on  that  point  I  feel  still 
more  strongly  that  there  is  notbmg  stated  in  this 
case  which  can  make  the  appellant  responsible. 
He  had  no  power  to  call  a  meeting,  and  it  was  not 
his  duty  to  do  so.  It  was  a  matter  entirely  under 
the  control  of  the  directors,  and  I  fail  to  compre- 
hend why  he  should  be  convicted  for  what  was 
only  their  default. 

Judgment  for  respondent. 

Attorney  for  appellant,  Henry  Phili/pps. 
Attorneys  for  respondent,  Lewis  and  Lewis. 


•        Wednesday,  April  28, 1875. 
Reg.  v.  The  Ovebseers  op  West  Derby. 

Poor  rate— Industrial  Schools  Act  1866  (29  ^  30 
Vict,  c,  118) — Liability  of  it^dustrial  school  to 
rates. 

An  induxtrial  school,  certified  by  the  Secretary  of 
Stat(^  under  the  Industrial  Schools  Act  1866  (29 
^'  30  Vict.  c.  118),  s.  7,  a7id  to  which  the  Treasury 
contributes  under  sect.  35,  is  liable  to  be  rated  for 
the  relief  of  the  poor. 

This  was  an  appeal  against  an  assessment  to  a  rate 


for  the  relief  of  the  poor  of  the  parish  of  West 
Derby,  in  Lancashire. 

The  court  of  quarter  sessions  quashed  the  rate, 
subject  to  a  case  for  the  opinion  of  this  court. 

The  premises  in  question  were  leased  at  a  yearly 
rent,  to  the  appellant,  a  Roman .  Catholio  clergy- 
man, and  were  occupied  as  an  industrial  school 
for  lodging,  clothing,  feeding,  teaching,  and 
training  female  children  of  the  Roman  Catholic 
religion. 

The  school  was  certified  by  the  Secretary  of 
State  under  29  &  30  Vict.  c.  118,  s.  7,  which  u  as 
follows : 

The  Secretary  of  State  may,  on  the  applioation  of  the 
managers  of  an  indaetrial  Bchool,  direct  the  inepeotor  of 
induhtrial  schoolB  to  examine  into  the  oonditiona  of  thi 
Bchool  and  its  fitness  for  the  reception  of  diildran  to  be 
sent  there  nnder  this  Act,  and  to  report  to  him  thereon, 
and  the  inspector  shall  examine  and  report  aooordingly. 

If  satisfied  with  the  report  of  the  Inspectors,  the  Seoie- 
tary  of  State  may,  by  writing  nnder  his  hand,  certify 
that  the  school  is  fit  for  the  reception  of  ohildrsin  to  bs 
sent  there  nnder  this  A.ct,  and  tnereapon  the  school  shall 
be  deemed  a  certified  industrial  school. 

By  sect.  5  :— A  school  in  which  indnstrial  training  ia 
provided,  and  in  which  children  are  lodged,  olothed,  and 
fed,  as  well  as  tanght,  shall  exdnsively  be  deemed  an 
industrial  school  within  the  meaning  of  this  Act 

By  sect.  12 :— -A  prison  authority  (aa  defined  by  tiia 
Prisons  Act  1865  (28  A  29  Vict  c.  126,  a.  5),  has  nowar 
to  contribute  money  for  the  purpoaea  of  auoh  achools. 

By  sect.  14 :— Any  person  may  bring  before  two  justioai 
or  a  magistrate,  any  child  apparently  under  the  age  of  foor- 
teen  found  begging  or  wandering  without  home  or  proper 
guardianship,  or  visible  means  of  subsistence,  or  found 
destitute,  being  an  orphan,  or  haying  a  survi'vinif  parent 
undergoing  penal  servitude  or  imprisonment,  or  that 
frequents  the  company  of  reputed  thieves ;  and  the 
justices  or  magistrate  may  order  such  child  to  be  sent  to 
a  certified  indnatrial  school. 

By  sect.  15  children  apparently  under  twelve  charged 
with  offences  before  magistrates,  and  not  having  been  pre- 
viously convicted  of  felony;  by  sect.  16  relractoiy 
children  apparentlv  under  fourteen,  whose  parenta  aia 
unable  to  control  them ;  and  by  aeot.  17  ohilareo  in  the 
workhouae  apparently  under  fourteen,  and  who  axe 
either  refractory  or  the  children  of  oonviota,  nay  be 
dealt  with  by  the  magiatratea  in  the  aame  war. 

Sect.  18  specifies  the  form  of  the  order  of  detention, 
and  providea  that  **  The  school  shall  be  some  certified 
industrial  school  ....  the  managers  of  whioh  are 
willing  to  receive  the  child ;  and  the  reoeptioii  of  the 
child  by  the  managers  of  the  school  shall  be  decmedito  be 
an  undertaking  by  them  to  teach,  train,  clothe,  lodge, 
and  feed  him  during  the  whole  period  for  which  he  is 
liable  to  be  detained  in  the  school,  or  until  the  with- 
.  drawal  or  resignation  of  the  certificate  of  the  aohool 
takes  effect,  or  until  the  contribution  out  of  monej  pro- 
vided bv  Parliament  towards  the  ouatody  and  maintan- 
ance  of  the  children  detained  in  the  aohool  ia  diaoon- 
tinued,  whichever  ahall  first  happen In  de- 
termining on  the  school  the  justices  or  magiabratea  ahall 
endeavour  to  aeoertain  the  relip^oua  perauaaion  to  whioh 
the  child  belonga,  and  shall,  if  poasible,  aeleet  a  aohool 
oonduoted  in  accordance  with  aucn  religiona  perauaaioa, 
and  the  order  shall  specify  sudi  reUgioua  peraiiaaion." 

By  sect.  85  the  Commisaionera  of  Her  Majeaty'a  Traa- 
aury  may  from  time  to  time  contribute,  out  of  money  pn^- 
vided  by  Parliament  for  the  purpoae,  such  aumi  aa  the 
Secretary  of  State  from  time  to  time  thinka  fit  to  reoom^ 
mend  towards  the  cuatody  and  maintenanoe  of  children  de- 
tained in  certified  induatrial  aohoola,  aubjooi  to  a  limit 
aa  to  amount  in  oertaiu  caaea. 

By  aect.  44,  the  Secretary  of  State  may  withdraw  the 
certificate  on  giving  six  months'  notice ;  and  by  sect  45 
the  managers,  on  giving  aix  montha'  notice,  or  the  exeea- 
tore  of  a  deceaaed  manager  on  givinff  one  montha'  notice 
may  reaign  the  certificate,  and  in  tlieae  eaaea  the  achool 
ahul  ceaae  to  be  a  oertifled  induatrial  aidiool,  wharefapaB. 
by  aeot.  48,  the  children  detained  therein  ahaU  be  dia- 
oharged  or  tranaferred  to  aome  other  jsohooL 
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poirer  given  by  sect.  85,  oontribated  an  annual 
sum  of  1200L  towards  the  castody  and  main- 
tenanoe  of  the  children,  and  the  rest  of  the  ex- 
penfies  were  defrayed  by  private  subscriptions  and 
donations. 

Since  the  school  had  been  certified,  the  ap- 
pellant had  ceased  to  receive  children  except 
under  the  provisions  of  the  Act,  and  regular 
monthly,  quarterly,  and  annual  returns  were 
made  to  the  Home  Secretary  in  the  forms 
ordered  by  him  of  the  numbers,  ages,  and  dates  of 
oommitment  of  the  children  detained  there. 

Charles  BueaeU,  Q.G.  and  Lewie   WHUams  for 
the  appellant,  showed  cause   a^;ainst   a   rule  to 
quash  the  order  of  sessions.    Under  the  originsd 
statute  for  the  relief  of  the  poor  (43  Eliz.  c.  2),  it 
was  held  that  the  crown,  not  oeing  named,  was  not 
bound,  and  therefore  that  land  occupied  by  the 
crown  was  not  rateable,  and  by  a  series  of  cases 
this  principle  has  been  extended  and  applied  to 
{property  occupied  by  the  servants  of  the  crown  or 
oocupied  for  publicgovernment  purposes.    The  pre- 
sent case  is  within  that  principle.  These  schools  are 
recognised  by  the  Legislature  as  an  adjunct  to  the 
prison  system,  and  are  under  the  control  of  the 
government,  as  is  shown  by  the  terms  of  the  Act. 
See  especially  sections  5,  6,  7,  8,  10,  11,  12,  18, 
14, 18,  29,  35,  86,  39,  44.    [Blackburn,  J.— This 
was  originally  a  private  charity,  and  the  question 
i&,  does  the  certificate  change  the  nature  of  the 
occupation?]     In    Sheppard  v.  The  Overseers  of 
Bradfard  (16  C.  B.,  K  St,  369 ;  33  L.  J.  182,  M.  C), 
a  reformatory  school  established  under  17  &  18 
Vict.  c.  86,  was  held  not  to  be  rateable.    That 
case  is  in  point  here;  for,  ttfough  some  of  the 
reasons  given  bv  Byles,  J.  could  not  now  be  up- 
held, the  principles  on  which  Erie,  C.J.,  and  Willes 
and  Keating,  J  J.,  rest  their  judgments  are  un- 
touched by  The  Mersey  Docks  v.  Oameron  (35  L.  J. 
1,  M.  G. ;  11  H.  L.  C.  443).    See  the  judgment  of 
theliOrdOhanceUor  (11 H.  of  L.  0. 504, 505;  35  L.  J. 
24,  M.  C),  and  of  Lord  Westbury  in  Chreig  v. 
The  University  of  Edinhwrgh  (L.  Bep.  1  So.  App. 
348) ;  Beg.  v.  St  MaHvn's  Leicester  (16  L.  T.  Bep. 
N.  S.  625;  L.  Bep.  2  Q.  B.  493 ;  36  L.  J.  99  M.  C.) 
The  prison  authoties  have  power  under  35  &  36 
Vict.  c.  21,  s.  7,  to  establish  similar  iodustri&^ 
schools;    these  would  not  be  rateable,  and  this 
school  is  in  the  same  position.    The  manager  can 
detain  children  at  the  school ;  he  has  a  delegated 
power  from  the  Gk)vemment,  and  is  in  the  position 
of  a  gaoler,  and  therefore  of  a  servant  of  the  Grown. 
HerseheU,  Q.G.  {A.  J.  Cleaver  with  him),  for  the 
respondents  in  support  of  the  rule. — Sheppard  v. 
ihe  Overae&rs  of  Bradford  (16  G.  B.,  K  S.,  869 ;  38 
L.  J.  182,  M.  G.)  is  overruled  by  the  Mersey  Docks 
V.  Cameron  (11 H.  of  L.  Gas.  433 ;  35  L.  J.  1,  M.  G.). 
The  children  at  this  school  are  not  criminals ;  it 
is  an  educational  establishment.    The  (jrovemment 
oontribates  to  National  schools  as  well  as  to  in- 
dustrial schools.    The  School  Board  can  establish 
industrial  schools,  and  it  would  be  strange  if  these 
were  not  rateable  while  board  schools  are.     Every 
schoolmaster  has  power   to    detain    children  at 
schooL     The  manager  is  not  under  the  control  of 
the  Crown.    His  responsibility  ceases  after  he  has 
given  six  months'  notice,  or  in  the  case  of  execu- 
tors or  administrators,  one  month  (sect.  44).    [He 
was  8topx>ed  by  the  court.] 

Blackbubn,  J. — I  think  we  must  say  that  the 
appellant  is  rateable.  Originally  he  presided  over 
a  charity,  established  for  a  very    laudable  and 
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proper  purpose,  that  is  to  say,  a  school  into  which 
he  received  children  of  that  class  commonly  called 
street  Arabs,  provided  they  were  of  the  Boman 
Gatholic  religion,  for  the  purpose  of  educating 
them  and  bringing  them  up  to  useful  trades. 
Institutions  of  this  kind  are  not  peculiar  to  the 
Boman  Gatholic  religion,  but  there  are  many 
other  schools  established  for  similar  objects. 
Then  the  Industrial  Schools  Act  provided  that  if 
persons  who  had  the  management  of  these  schools 
would  obtain  the  Secretary  of  State's  certificate, 
the  justices  of  the  peace  should  be  authorised  to 
send  children  to  them,  whom  they  may  receive, 
but  whom  they  are  not  bound  to  receive,  and  that 
the  (government  would  contribute  towards  the 
custody  and  maintenance  of  these  children ;  fur- 
ther, it  is  provided  that  in  doing  this,  the  justices 
shall,  as  far  as  practicable,  select  a  school  con- 
ducted according  to  the  principles  of  the  same 
religion  as  that  to  which  the  child  belongs. 
Under  this  Act  children  were  sent  to  the  appel- 
lant's school,  and  it  appears  that  after  he  had 
obtained  the  certificate  he  ceased  to  take  in  other 
children.  It  is  contended  that  by  these  means  he 
became  in  the  position  of  a  servant  of  the  Govern- 
ment, and  that,'  therefore,  the  premises  are  not 
rateable,  but  my  opinion  is  that  this  is  not  so. 
Before  the  decision  in  the  Mersey  Docks  case, 
there  was  an  idea  commonly  prevailing  that 
property  used  for  public  purposes,  and  for 
charitable  purposes,  was  not  beneficially  occu- 
pied, and  therefore,  not  rateable.  It  is  clear 
that  property  in  the  occupation  of  the  Grown 
is  not  rateable,  because  the  Grown  is  not 
named  in  the  Act  of  43  Eliz.  c.  2;  but  the 
Mersey  Docks  case  decided  that  occupation  for 
public  purposes  was  not  occupation  for  Grown 
purposes,  and  that  property  was  rateable  unless 
it  was  occupied  for  the  Crown  or,  by  an  extension 
of  that  principle,  by  the  servants  of  the  Grown. 
The  principle  is  clearly  stated  by  Lord  Granworth 
in  the  latter  part  of  his  judgment,  where  he  says  : 
"  The  Grown  not  being  named  is  not  bound  by  the 
AQt.  It  follows,  therefore,  that  lands  or  houses 
occupied  by  the  Grown,  or  by  servants  of  the 
Grown,  for  the  purposes  of  the  Grown,  are  not 
liable  to  be  rated;  and  I  conceive  that  it 
is  from  a  confusion  between  property  occu- 
pied for  public  purposes  and  property  occu- 
pied by  servants  of  the  Grown,  that  this  mis- 
take has  arisen:"  (11  H.  of  L.  Gas.  508). 
We  have  been  much  pressed  with  the  case  of 
Sheppard  v.  The  Chtirckwardens  of  Bradford  (16 
G.  B.,  N.  S.,  369 ;  33  L.  J.  182,  M.  G.).  and  if  that 
decisioE  had  rested  on  the  ground  that  a  reforma- 
tory school  was  occupied  by  servants  of  the 
Grown,  it  might  have  been  a  serious  question  ' 
whether  we  should  not  have  been  bound  to  follow 
it  in  the  present  case.  But  on  looking  at  that 
case  it  will  be  found  that  this  was  not  the  ground 
of  the  decision,  but  because  the  premises  were 
occupied  for  a  public  purpose.  But  that  principle 
is  overruled  by  the  Mersey  Docks  case.  The 
question  is,  do  the  circumstances  of  the  present 
case  change  the  position  of  the  appellant  into  the 
position  of  a  servant  of  the  Government  ?  and  it 
was  argued  by  Mr.  Williams  that  this  is  the 
case,  because  he  has  power  to  detain  the  children 
at  the  school,  but  I  cannot  think  that  this  is  so. 
There  are  many  other  cases  where  there  is  a 
power  of  detention,  as,  for  instance,  the  case  of 
a  lunatic  asylum.     It  seems  to  me  that  the  mana- 
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ger  of  this  sohool  remains  still  in  the  same 
position  in  whioh  he  was  before  the  school  was 
certified ;  he  is  oocapyin^  the  premises  for  a  very 
proper  purpose,  bat  he  is  not  within  the  exemp- 
tion, and  is  not  exempt. 

Mellob,  J. — I  am  of  the  same  opinion.  I  think 
that  the  buildings  are  not  occupiea  by  servants  of 
the  Grown  or  by  persons  who  can  be  considered  to 
be  m  consimiU  cobu  ;  they  are  not  Crown  buildings, 
but  are  used  for  the  purposes  of  a  charity.  It  is 
true  that  the  Secretary  of  State  can  certify  under 
29  &  30  Vict.  c.  118,  s.  7,  and  the  prison  authori- 
ties, under  certain  circumstances,  have  power  to 
contribute  to  the  support  of  the  school ;  but  the 
Secretary  of  State  can  make  this  allowance  merely 
in  order  to  enable  Government  to  supplement  the 
already  existing  charity.  The  certificate  enables 
the  charity  to  become  an  industrial  school,  but  it 
remains  so  only  for  so  long  as  the  managers  think 
fit ;  for  if  they  withdraw,  the  school  returns  to  its 
old  position.  At  first  I  was  inclined  to  think  that 
it  Tias  within  the  exception  mentioned  in  the 
House  of  Lords,  because  the  school  is  kept  up  for 
the  purpose  of  preventing  children  from  becom- 
ing criminals;  but  this  can  hardly  be  so;  we 
cannot  say  that  it  is  connected  with  the  adminis* 
tration  of  justice.  It  is  not  a  place  for  the  deten- 
tion of  criminals,  but  is  ratner  an  educational 
establishment.  I  think,  therefore,  that  it  is  not 
within  the  exception,  or  within  the  extension  of 
the  doctrine  that  the  Grown  is  not  bound,  and  this 
being  so,  the  buildings  are  rateable.  I  should  have 
been  glad  if  I  could  have  seen  my  way  to  a  dif- 
ferent conclusion,  the  object  of  the  charity  being 
so  laudable.'  But  at  the  same  time  this  observa- 
tion would  apply  to  many  other  cases  of  charities 
which  are  undoubtedly  rateable. 

Bute  dbaoliUe  to  quaah  ths  order  of  seaaions. 
Judgment  for  the  respondents. 

Attorneys  for  appellant,  Pitman  and  Lane,  for 
Baxter,  Liverpool. 

Attorneys  for  respondent,  T,  W.  Ooldrvng,  for 
Holder  and  Cleaver,  Liverpool. 
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BaUot  Act  1872  (35  ^  36  VicL  c  33.  m,  9,  20)— 
Schedule  1,  rules  21,  31,  33.  47,  48.  50.  51,  54,  57 
— Municipal  deetion — Bight  of  cimdidate  to  be 
present  in  the  poUing  boodt. 
Ai  a  contested  election  under  the  BaUot  Act  1872, 
Parliamentary  or  munieipal,  a  candidate  ma/y  be 
present  ai  any  polling  station  during  the  taking 
of  the  poll,  cmd  at  the  place  of  counting  votes. 
The  word  **  candidates  *   is  to  he  read  into  the 
eoBC(mtions  in  rules  21  and  33  in  the  first  schedule 
to  the  Ballot  Act ;  and  ruJs  51  does  not  restrict 
the  right  of  a  candidate  to  be  present  at  any  place 
at  which  his  ag&ni  may,  in  pursuance  of  the  Act, 
attend,  by  requiring  him,  as  a  condition  of  his 
admission,  either  to  have  come  or  to  state  that  he 
has  come  for  the  purpose  of  undertaking  the  duties 
of,  or  of  assisting,  his  agent. 
This  was  an  action  for  assault  to  which  the  defen- 
dant pleaded  not  guilty  by  statute  7  Jac.  1,  c.  5 ; 
21  Jac.  1,  c.  12 ;  42  Geo.  3,  c.  85 ;  and  also  that  the 


plaintiff  had  misoonduoted  himself  within  ihe 
meaning  of  sect.  9  of  35  &  36  Yict.  c.  33 ;  and 
that  his  refusal  to  leave  the  booth  was  a  disobeyal 
of  a  lawful  order.  The  assault  complained  of  was 
the  removal  of  the  defendant  by  the  plaintiff  from 
a  polling  booth  at  a  municipal  eleotion  in  the 
borough  of  Ashton-under-Lyne,  and  the  qaestioD 
really  raised  was  as  to  the  right  of  a  candidate  to 
be  in  a  polling  booth  during  the  polling.  The 
case  came  on  for  trial  before  Denman,  J.  at  Man- 
chester, when  he  ruled  that  the  Ballot  Act,  though 
it  gave  a  right  to  a  candidate  to  be  in  a  pdling 
booth  to  undertake  the  duties  which  his  agent 
might  have  done,  or  to  assist  or  instruct  his  agent, 
yet  did  not  give  him  the  right  to  be  there  without 
any  such  object.  Accordingly  the  verdict  was 
entered  for  the  defendant,  but,  upon  leave  reserved, 
a  rule  was  subsequently  obtain^  to  enter  the  ve^ 
diet  for  the  plaintiff  for  40«. 

The  facts  were  shortly  these.  In  Nov.  1873  the 
plaintiff  was  a  candidate  for  the  office  of  Town 
Councillor  at  Ashton,  and  the  defendant  was  the 
returning  officer  at  the  election  which  then  took 
place.  The  plaintiff  went  to  one  of  the  booths 
during  the  progress  of  the  polling,  where  the  de- 
fendant was  acting  as  presidin|^  officer.  He  had 
an  agent  in  that  booth,  and  claimed  the  ri^ht  to 
be  there  independently  of  any  special  o^ect  in 
connection  witn  the  duties  of  his  agent.  The  de- 
fendant requested  him  to  retire ;  he  refused,  and 
produced  a  copy  of  the  Act  of  Parliament  and 
said  he  could  prove  that  he  was  entitled  by  the 
Act  to  be  present.  The  defendant,  however,  de- 
clined to  discuss  the  question,  and  ordered  him 
out,  and  as  he  would,  not  go,  eventually  caused  him 
to  be  removed  without  any  unnecessary  force, 
assuming  the  power  to  do  so  under  sect.  9  of  the 
Ballot  Act  1872.  which  enacts  as  follows :  "  If  any 
person  misconducts  himself  in  the  polling  statioii, 
or  &ils  to  obey  the  lawfid  order  of  the  presiding 
officer,  he  may  immediately,  by  order  of  the  pre- 
siding  officer,  be  removed  from  the  polling  station 
by  any  constable  in  or  near  that  station,  or  any 
other  person  authorised  in  writing  by  the  return- 
ing omcer  to  remove  him ;  and  the  person  so  re- 
moved shall  not,  unless  with  the  permission  of 
the  presiding  officer,  again  be  allowed  to  enter  the 
polling  station  during  the  day."  It  was  to  be 
taken  that  the  plaintiff  did  not  misconduct  him- 
self in  any  other  way  than  by  the  refusal  to  obey 
the  order. 

Pope,  Q.C.  and  Edwards,  Q-G.  showed  cause.— 
The  case  turns  upon  the  construction  of  the 
Ballot  Act  and  the  rules.  The  object  being  to 
have  secret  voting  the  various  sections  mast  be 
reasonably  construed  so  as  not  to  defeat  that 
object.  Sect.  4  says,  ''every  officer,  clerk  and 
agent  in  attendance  at  a  polling  station  shall 
maintain  and  aid  in  maintaining  the  secrecy  of  the 
voting  in  such  station,  ^i,  and  no  person  who- 
soever shall  interfere  with  or  attempt  to  interfere 
with  a  voter  marking  his  vote,  or  otherwiBS 
attempt  to  obtain  in  the  polling  station  informa- 
tion as  to  the  candidate  for  wnom  any  voter  in 
such  station  is  about  to  vote,  or  has  voted  or 
communicate  at  any  time  to  any  person  any  in- 
formation obtained  in  a  poHing  station  as  to  the 
candidate  for  whom  any  voter  in  such  station  is 
about  to  vote,  or  has  voted,  &c.*'  Sect.  8  gixes  £he 
returning  officer  powers  for  carrying  the  provisions 
of  the  Act  into  ezecation,  and  sect.  9  gives  him 
power  to  remove  any  person  misconducting  him- 
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self  in  the  polling  station.     [Dbnkan,  J. — ^The 
question  shortly  was  whether  a  candidate  who 
had  appointed  an  a^^ent  had  any  right  to  go  into 
the  polling  hooth  himself,  his  agent  being  already 
there.]    Tes,  that  arises  upon  the  mles.    Bale 
21  is, /'The  returning  officer   shall   appoint   a 
presiding  officer  to  preside  at  each  station,  and 
the  officer  so  appointed  shall  keep  order  at  his 
station,  shall  regalate  the  number  of  electors  to 
be  admitted  at  a  time,  and  shall  exclude  all  the 
persons  except  the  clerks,  the  aeents  of  the  candi- 
dates, and  the  constables  on  duty."    Bule  51  is, 
"A  candidate  may  himself  undertake  the  duties 
which  any  agent  of  his  if  appointed  might  have 
undertaken,  or  may  assist  his  agent  in  the  per- 
formance of  such  duties,  and  may  be  present  at 
iD^  place  at  which  his  agent  may  in  pursuance  of 
ihiB  Act,  attend."    The  contention  of  the  plaintiff 
is  therefore  founded  upon  the  51st  lule,  and  is 
that  a  candidate  is  allowed  to  go  everywhere,  and 
at  all  times  if  his  agent  might ;  but  the  true  con- 
straction  it  is  submitted  is  that  a  candidate  may 
go  only  to  assist  or  perform  the  duties  of  his 
agent,  and  has  no  general  authority  to  be  in  any 
booth  at  any  time  with  no  object  beyond  that  of 
looking  on  and  making  inquiries,  or,  as  the  plain- 
tiff was  here,  to  use  the  words  of  the  judge  at  the 
trial,  fuaeily    in  the  booth   without  doing    any- 
thinjj  to  assist  his  agent.    It  is  not  clear  that  at  a 
municipal  election  a  candidate   may  appoint  an 
agent,  for  though  by  sect.  52  an  agent  may  at  a 
Arliamentary  election  be  appointed  for  attending 
the  counting  of   the  votes,    and    rule  21   con- 
templates the  attendance  of  an  agent  to  prevent 
personation  at  the  polling  booths,  yet  sub-sect. 
6  of  sect.  20  expressly  says,   **  Nothing   in  thb 
Act  shall  be  deemed  to  authorise  the  appointment 
of  any  agents   of  a   candidate   in    a  municipal 
election,  but  if  in  the  case  of  a  municipal  election 
any  agent  of  a  candidate  is  appointed  and  notice  in 
writing  of  such  appointment  is  given  to  the  returning 
officer,  the  provisions  of  this  Act  with  respect  to 
agents  of  candidates  shall,  so  far  as  respects  such 
agent,  apply  in  the  case  of  that  election."    And 
by  rule  57,  the   expression    "agents    of  candi- 
wes,"  used  in  relation  to  a  polling  station,  means 
agents  appointed  in    pursuance  of   sect.    85   of 
6A7  Vict.  o.  18,  that  is,  personation  agents.    As 
the  agents  of  the  candidates  are  thus  allowed  to 
attend  in  the  booths  for  this  particvdar  purpose, 
via.,  of   detecting  personation,    the  question    is 
does  rale  51,  which  gives  to  candidates  them- 
selves a  right  to  be  pr^ssent  at  any  place  where 
their    agents    may   give    them   a   right    to    be 
there  for  any  purpose  other  than  that  for  which 
the  agents  are  allowed  to  attend.   It  surely  cannot ; 
the  Act  providing  that  none  bat  certain  persons 
shall  be  present  at  the  polling,  cannot  intend  that 
persons  who,  if  they  came  for  a  specific  purpose, 
would  be   admissible,  should  be  also  admissible 
when  they  came  for  no  recognised  purpose,  and 
when  there  were  already  present  persons  author- 
ised to  do  the  only  work  they  themselves  coald  be 
permitted   under  the  Act  to  perform.    The  pre- 
sence of  a  candidate  might  unduly  influence  the 
voters;    suppose  him  to  be  a  lar^e  employer  of 
labour  for  instance,  his  presence  might  amount  to 
intimidation.    The  returning  officer  was,  therefore, 
bound  to  exclude  the  plaintifiTby  rule  21,  and  justi- 
fied in  removing  him  by  sect.  9.    [Keating,  J. — 
The  candidate  could  not  tell  how  the  voters  voted ; 
they  woold  still  be  free  in  the  exercise  of  their 


vote.]  But  sometimes  promises  are  made  not  to 
vote,  and  influence  is  used  almost  as  much  in  pre- 
venting voting,  as  in  obtaining  votes  to  be  given 
for  a  particular  person.  [EIbating,  J. — Might  not 
the  influence  be  exercised  while  he  was  assisting 
his  agent,  which  he  had  a  right  to  do  P]  But  he 
coald  only  do  agent's  work  in  one  booth,  and 
here  the  plaintiff  claimed  the  right  to  go  into  all 
the  booths  just  as  he  pleased,  without  assigning 
any  reason.  [Bbett,  J. — ^At  common  law  could 
the  presiding  officer  turn  out  any  member  of  the 
public  PJ  There  is  no  case  showing  such  a  right. 
[Brbtt,  J. — Can  the  common  law  right  of  the 
candidate  as  one  of  the  public  be  taken  away  by 
the  statute  without  express  words  P]  We  say  that 
rule  21  does  expressly  exclude  him  by  omitting  him 
from  the  exception  to  "  all  other  persons,"  and  as 
rule  51  does  not  admit  him  except  zor  the  particular 
purposes  specified,  and  it  is  here  to  be  taken  that 
the  plaintiff  did  not  go  instead  of  or  to  assist 
his  agent. 

The  SolieUor-OeTierdl  (Sir  J.  Holker,  Q.G.)  and 
Baylie  in  support  of  the  rule. — ^The'  candidate  has 
a  right  to  be  m  the  bboth  irrespective  of  the  51st 
rule.  There  is  good  reason  why  he  should  be 
allowed  to  be  there,  and  none  why  he  should  not ; 
he  cannot  see  anything  as  to  the  voting,  and  can, 
therefore,  exercise  no  improper  influence,  but  he 
may  have  the  best  knowledge  of  the  voters  so  as 
best  to  be  able  to  detect  personation,  and  he  may 
wish  to  see  if  his  a^ent  is  doing  his  dutv.  At 
common  law  he  certainly  has  a  right  to  be  within  the 
booth ;  he  paid  for  it,  and  has  always  been  allowed 
inside.  The  contention  on  the  other  side  would 
amount  to  this,  that  if  the  candidate  once  appointed 
an  agent  he  could  never  supersede  him.  It  is  said 
rule  21  excludes  him ;  but  it  must  be  read  with 
rule  51,  for,  Jif  read  alone,  the  candidate  would  be 
excluded,  even  if  he  had  no  agent  in  a  booth,  or  if 
he  went  to  assist  his  agent  in  any  booth ;  and  yet 
he  is  authorised  in  performing  agents'  duties,  and 
in  assisting  by  the  very  terms  of  the  rule.  The 
words  are  ''may  be  present."  He  could  not  do 
what  might  be  necessary  outside,  because  he  could 
not  tell  whom  a  voter  intended  to  personate ;  but 
there  is  no  question  that  he  might  stand  at  the 
door  of  the  booth,  and  the  irregular  influence  that 
is  suggested  would  be  quite  as  powerful  there  as 
inside.  But  they  admit  that  he  might  go  in  to 
assist  his  agent ;  so  it  would  result  in  a  trial  by 
the  presiding  officer  of  the  question,  for  what  pur- 
pose was  the  candidate  coming  into  the  booth  P 
I^ow  it  is  clear  l^t  he  had  a  right  to  enter  for  one 
purpose,  and,  that  being  so,  and  there  being  no 
machinery  in  the  Act  for  investigating  that  pur- 
pose, we  say  that  it  was  not  necessary  even  to 
assert  that  purpose.  Indeed,  it  may  be  put  even 
higher,  as  commg  within  the  principle  that  if  there 
is  any  right,  it  is  immaterial  if  the  entry  was  made 
under  a  wrong  claim  of  another  right.  If  a  tres- 
pass is  committed  upon  one  ground,  it  may  be 
justified  on  another.  If  a  servant  is  dismissed 
for  one  cause,  the  master  may  justify  on  another, 
if  it  existed  at  the  time  of  his  dismissal.  So  that 
if  no  purpose  were  avowed,  or  an  insufficient  one, 
still  the  plaintiff  having  a  right  to  be  present  under 
rule  51,  could  not  be  removed.  See  Trent  v.  Hunt 
(9  Ex.  14).  Another  point  arises  upon  the  action 
of  the  defendant  who  was  returning,  but  not  pre- 
siding officer.  Looking  at  sect.  9,  and  rules  21  and 
47,  it  will  be  seen  that  the  returning  officer  may 
appoint  a  presiding  officer,  or  he  may  himself  pre- 
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side  at  any  polling  station ;  bat  if  the  former  is 
done,  then  the  person  so  appointed  alone  has  the 
powers  of  acting  under  sect.  9  and  rale  21.  There 
cannot  be  two  presiding  officers  at  any  particalar 
booth.  [Bbett,  J. — Mignt  the  defendant  not  super* 
sede  the  presiding  officer  for  a  short  time,  and  then 
restore  him  p]  It  would  lead  to  great  confusion  if 
this  could  be  done  arbitrarily,  and  the  Act  seems 
to  contemplate  a  permanent  responsible  officer  for 
each  polling  station  for  the  day. 

Ovn-  ad/o.  vult, 

Feb.  28.      The  following  judgments  were  de- 
livered : — 

Bkett,  J. — ^This  action  was  brought  in  the  form  of 
an  action  for  an  assaulti  to  try  the  question  whether 
in  the  particular  case,  the  defendant,  the  returning 
or  presiding  officer  acting  in  a  polling  station  at  a 
municipal  election,  was  justified  under  the  circum- 
stances in  forcing  the  plaintiff,  a  candidate,  to 
leave  a  polling  station.    The  facts  in  substance 
were  that  the  plaintiff,  a  candidate,  being  present 
in  a  polling  station  whilst  the  polling  was  proceed- 
ing, was  asked  by  the  defendant,  the  returning 
ofScer,  whether  he  claimed  to  be  present  in  order 
to  act  on  his  own  behalf  instead  of  appointing  an 
a(Bfent,  or  in  order  to  assist  an  agent  appointed  by 
him.    The  plaintiff  stated  that  ne  did  not  claim  a 
right  to  be  present  for  either  of  such  particular 
purposes,  but  that  he  did  claim  the  right  to  be 
present  fVom  the  mere  fact  of  his  being  a  candi- 
date.   The  plaintiff  was  not  in  any  way  miscon- 
ducting himself,  or  interfering  with  the  polling  or 
the  electors.    The  defendant  denied  the  plaintiff's 
ri^ht  to  be  present  on  the  mere  ground  of  his 
bemg  a  candidate,  ordered  him  to  quit  the  polling 
station,  and,  on  his  refusal,  directed  him  to  be 
removed.    The  question,  therefore,  in  this  case  is, 
whether,  upon  a  true  construction  of  the  Ballot 
Act  (35  &  36  Vict.  c.  33),  a  candidate  at  a  muni- 
cipal election  has  a  a  right,  as  such,  without  in 
any  way  interfering  or  attemping  to  interfere  with 
the  polling  or  the  electors,  or  in  any  other  way 
misconducting  himself,  to  be  present  in  the  poll- 
ing station  during  the  polling.    The  polling  at  a 
Parliamentary  contestea  election  is  now  regulated 
entirely  by  the  Ballot  Act  and  its  schedules,  and 
such  parts  of  former  Acts  as  are  incorporated  into 
it.    The  polling  at  a  municipal  contested  election 
is  regulated  by  the  Ballot  Act,  its  schedules,  and, 
the  Municipal  Corporation  Act  (5  &  6  Will.  4, 
c.  76),  as  altered  by  the  Ballot  Act  in  it-s  fourth 
schedule.    In  both  cases  it  is  necessary  to  inter- 
pret the  Ballot  Act.    By  sect.  2  of  the  Ballot  Act 
"  in  the  case  of  a  poll  at  an  election  (i.e.,  a  Parlia- 
mentary or  municipal  election),  the  votes  shall  be 
given  by  ballot."    Where,  then,  there  is  a  poll  in 
either   election,  we  are  at  once  driven    to    the 
Ballot  ^ct  to  seek  in  it  and  its  schedules  the  form 
and  course  of  proceeding  in  taking  the  poll  and 
determining  and  declarmg  its  result.     We  need 
not  consider  the  mode  of  "  nomination,"  otherwise 
than   by  stating  that  by  rule  1  of  schedule  1  a 
place  is    appointed  for    the    election,  i,e.,  "the 
nomination.      By  sect.  5  of  the  Act,  there  are  to 
be  "  polling  districts,"   and   in    each  district  a 
•*  polling  place."    By  sect.  8  of  the  Act  and  rule 
15  of  the  schedule,  the  returning  officer  shall,  at 
every  polling  place,  provide  a  sufficient  number  of 
"polling  stations."    By  rule  32,  the  returning 
officer  must  appoint  and  give  notice  of  a  "  place 
for  counting  tne  votes."    There  are,  therefore, 
three  kinds  of  places :  the  place  of  nomination,  the 


polling  stations,  and  the  pl&oe  for  counting  the 
votes.  The  places  being  tnus  fixed,  the  Act  next 
provides  for  the  persons  who  are  to  take  part  in 
the  taking  of  the  poll  and  the  ascertaining  and  de- 
claring its  result.  By  sect.  8  the  returning  officer 
may,  under  certain  circumstances,  appoint  a 
"  deputy."  By  rule  21,  he  shall  appoint  a  "  pre- 
siding officer"  to  preside  at  each  station.  By  rale 
48,  he  may,  in  addition  to  any  "  clerks,"  appoint 
"persons  to  assist  him  in  counting  the  votes." 
By  rule  50,  "  the  presiding  officer  "  may  do  certain 
things  "  by  the  clerks  appointed  to  assist  him.'* 
The  officials,  therefore,  on  the  part  of  the  retam- 
ing  officer  are,  himself  or  deputy,  presiding  officers, 
clerks,  and  assistants.  Then  there  are  "  the  agents 
of  the  candidates."  By  rule  57,  the  expression 
"  agents  of  the  candidates  "  used  in  relation  to 
a  "  polling  station,"  means  agents  appointed  in 
pursuance  of  6  &  7  Vict.  c.  18,  s.  85.  These  are 
the  agents  who  are  usually  called  "personation 
agents."  They  attend  only  at  polling  stations. 
By  rule  31,  the  candidates  may  respectively  ap- 

?oint  "  agents  to  attend  the  counting  of  the  votes." 
hese  two  kinds  of  agents  are  the  only  agents 
who  can  take  part  for  the  candidates  in  the  tejdng 
the  poll  or  ascertaining  and  declaring  its  resolt. 
We  thus  have  the  persons  who  are  to  take  part  in 
the  polling,  &o.  We  must  next  consider  the  rules 
which  are  to  govern  the  conduct  of  all  these 
persons.  By  rule  54,  every  returning  ofiioer,  and 
every  officer  (t.6.,  deputy  returning  officer  or 
presiding  officer),  clerk,  or  agent  authorised  to 
attend  at  a  polling  station  or  at  the  count- 
ing of  the  votes,  shall,  before  the  opening  of 
the  poll,  make  a  "  statutory  deduction  of 
secrecy."  The  form  of  such  declaration  Ib 
given  in  schedule  3,  and  declares  that  the  de- 
clarant will  not  do  anything  forbidden  by  sect.  4 
of  the  Act.  Now,  by  sect.  4,  in  the  first  place, 
"  every  officer,  clerk,  and  agent  in  attendance  at 
a  polling  station  shall  maintain,  &o.,  the  secrecy  of 
the  voting  in  such  station,  &c.,  and  shall  not  com- 
municate, &c.,  before  the  poll  is  closed,  to  any  per- 
son any  information  as  to  the  name  or  number  on 
the  register  of  voters  of  any  elector  who  has  or 
has  not  applied  for  a  ballot  paper,  or  voted,  at 
that  station,"  &o.  This  enactment  is  plainlv 
pointed,  not  only  to  secrecy  as  to  the  way  in  which 
an  elector  has  voted  (secrecy  as  to  that  is  to  be 
maintained  for  ever),  but  it  requires  secrecy  until 
the  poll  is  closed  as  to  the  names,  not  only  of  those 
who  have  voted,  but  of  those  who  have  not  offered 
to  vote.  The  intention,  as 'to  these  last,  must  be  to 
prevent  pressure  being  put  upon  those  electors 
who  do  not  wish  to  vote.  The  persons  towards 
whom  this  secrecy  should,  it  would  seem,  be  most 
observed  are,  the  candidate  and  his  canvassing 
agents.  This  part  of  the  section  does  not  name 
or  of  itself  include  the  candidate.  The  second 
enactment  in  the  section  is  that  "  no  such  officer, 
clerk,  or  agent,  and  no  other  person  whatsoever, 
shall  interfere  with  or  attempt  to  interfere  with  a 
voter  when  marking  his  vote,  &&,  or  communicate 
at  any  time  to  any  person  any  information  obtained 
in  a  polling  station  as  to  the  candidate  for  whom 
any  voter  in  sach  station  is  about  to  vote  or  has 
voted,"  &o.  This  part  may  include  the  candidate, 
if  he  may  be  present  in  the  station.  The  sectaoQ 
then  enacts  that  "  every  officer,  clerk,  and  affe&t 
in  attendance  at  the  counting  of  the  votes,  shall 
maintain,  &c.,  the  secrecy  of  the  voting,"  &c.  This 
part,  again,  does  not  of  itself  indude  the  candi- 
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date.    The  section  then  af^^in  alters  its  phraseo- 
loRj,  and  says  that  "  every  person  who  acts  in  oon- 
travention  of  the  provisions  of  this  section  shall 
be  liable,  &o.f  to  imprisonment."    This  may  include 
a  candidate,  and  does  include  him  if,  under  the 
middle  part  of  this  section,  or,  by  reason  of  being 
admitted  under  other  sections  to  a  polling  station 
or  lo  the  place  of  counting  the  votes,  he  is  enabled 
to  and  does  contravene  the  secrecy  enjoined  by 
this  section.    But,  if  he  mav  be  present  at  either 
place,  there  is  nothing  which  obliges  him  to  make 
the    statutory  declaration  of  ruS    54,  or  which 
enables  anyone  to  administer  it  to  him.    So  far, 
his  presence  does  not  seem  to  be  contemplated ; 
the  inconvenience  of  it  is  not  provided  for.     So, 
in  sect.  11,  the  wilful  misfeasance  oi  wilful  act  or 
omission  in  contravention  of  th^  act  of  others  is 
made  subject  to  a  penalty  of  lOOZ. ;  but  any  such 
misfeasance  or  act  of  the  candidate  is  not  made 
liable.     The  words  are,  "  every  returning  oflBoer, 
presiding   officer,  and  clerk  who  is  ccuilty/*  &o. 
Bj  sect.  9,  however,  "  If  any  person  misconducts 
himself  in  the  polling  station,  or  fails  to  obey  the 
lawful    orders  of  the  presiding   officer,  he  may 
immediately,  by  order  of  the  presiding  officer, 
be    removed,"  &c.    The   candidate    is    included 
in  this,  if  he  may  be  and  is  present.    Having 
thus    far    considered    the    places    prepared   for, 
and  tbe   persons    who    ma^    take   part   in,    the 
polling,    and    the    ascertaining    and    declaring 
Its  result,  wc  must  now  consider  what  things  mav 
be  done  in  such  places,  and  in  whose  presence  such 
things  may  be  done.    Eule  8  enacts  what  is  to  be 
done  at  the  place  of  election  or  nomination,  and  in 
whose   presence : — **  The  candidate,  &c.,  and  his 
propoeer   and   seconder,   and  one    other    person 
selected  by  the  candidate,  and  no  other  person 
other  than  aforesaid,  shall,  except  for  the  purpose 
of  assisting  the  returning  offieer,  be  entitled  to 
attend,"  &o.    Here,  where    the  candidate   is  to 
attend,   he   is    expressly     mentioned.      Sect.    4 
describes  persons  who  may  be  present  at  a  polling 
station.    The  candidate,  as  has  been  pointed  out, 
is  not  mentioned  in  the  section,  though  he  may  be 
included  in  some  part  of  it.    Eule  21  is  an  ex- 
cladin^  role :  "  The  returning  officer  shall  appoint 
a  presiding  officer  to  preside  at  each  station,  and 
the  officer  so  appointed  shall  keep  order  at  his 
station,  shall  regulate  the  number  of  electors  to  be 
admitted  at  a  time,  and  shall  exclude  all  other  per- 
sons except  the  clerks,  the  agents  of  the  candi- 
dates, ana  the  constables  on  duty."    This,  if  it 
stood  alone,  or  if  it  did  not  by  reason  of  other 
enactments  require  necessarily  a  limitation,  would 
clearly  exclude  the  candidate.    Bat  it  will  be  seen 
tliat  some  words,  at  all  events,  of  limitation  must 
be  introduced.    The  question  will  be  what  words. 
Torning  next  to  what  is  to  be  done  at  the  place  of 
counting  the  votes, — by  sect.  2  "  the  counting  is 
to  be  in  the  presence  of  such  agents,  if  any,  of 
the  candidates  as  ma^  be  in  attendance."    Those 
are   the  agents    appointed   under   rule    31.    By 
rule      33,     "the    returning    officer,    his    assis- 
tants   and   clerks,  and  the  agents  of  the  candi- 
dates,   and  no    other  person,    except    with    the 
sanction  of  the  returning  officer,  may  be  present 
at  the  counting  of  the  votes."    This  rule,  again, 
if  irords  of  limitation  were  not  necessary  to  be 
added,  to  it,  would  clearly  exclude  the  candidate. 
Bat  here,  too,  it  will  be  seen  that  some  words  of 
limitation    must    be   added.      Before,    however, 
ooming  to  the  material  and  difficult  rule  which  we  I 


must  interpret,  we  must  notice  rule  26.    By  that 
rule  (r.  26),  "  The  presiding  officer,  on  the  appli- 
cation of  any  voter  who  is  incapacitated  by  blind- 
ness   or    other  physical   cause   from  voting    in 
manner   prescribed,   &G,y    or  of   any  voter  who 
makes  such  a  declaration  as  hereinafter  mentioned 
that  he  is  unable  to  read,  shall,  in  the  presence  of 
the  agents  of  the  candidates,  cause  the  vote  of 
such  voter  to  be  marked  on  a  ballot-paper  in 
manner    directed    by    such    voter,"  &c.      It    is 
obvious  that,  if  the  candidate  be  present  during 
this  operation,  he  will  know  whether  such  voter 
votes  for  or  against  him.    It  seems  insufficient  to 
say  that  the  candidate,  if  he  disclosed  his  know- 
leage  to  anyone  else,  as,  for  example,  to  the  voter's 
employer,  might  incur  a  penalty  under  sect.  4.    If 
the  voter  were  under  his  own  influence,  he  might 
act  on  his  own  knowledge  without  any  disclosure 
to  anyone,  and  therefore  without  any  penalty.    If, 
therefore,  there  were  not  circumstances    under 
which  by  dear  enactment  in  this  statute  this  mis- 
chief   must  arise  by  reason    of  the  candidate's 
presence,  the  existence  of  this  section  would  give 
strong  ground  for  excluding  a  candidate  from  a 
"filing  station.    Everything  hitherto  considered, 
mdee^  seems  to  be  against  the  right  of  the  can- 
didate to  be  present  except  at  the  nomination ;  and 
in  that  case  his  presence  is  admitted  by  express 
affirmative  words.    But  now  we  come  to  rule  51, 
which  deals  expressly  with  the  candidate  and  with 
his  right  to  be  present.    The  very  question  of  his 
presence  is  before  the  Legislature.    By  rule  51, 
'*  A  candidate  may  himself  undertake  the  duties 
which  any  agent  of  his,  if  appointed,  might  have 
undertaken,  or  may  assist  his  agent  in  the  per- 
formance of  such  duties,  and  may  be  present  at 
any  place  at  which  his  agent  may,  m  pursuance  of 
this  Act,  attend."      The  duties  here  mentioned 
are  the  duties  of  the  personation  agent  at  the 
polling  station,  and  or  the  agent  appointed  to 
attencf  at  the  counting  of  the  votes.    The  candi- 
date may,  then,  under  certain  circumstances  at  all 
events,  be  present  in  the    polling    station    and 
at  the  place  of   counting.     In    certain  circum- 
stances, then,  he  may  be  present  without  making 
any  statutory  declaration.     In    certain    circum- 
stances, he  may  be  present  whilst  the  returning 
officer  is  taking  the  direction  of  a  voter  under  rule 
26.    The  mischiefs  pointed  out  if  the  presence  of 
the  candidate  be  allowed,  and  which  seemed  to  be 
reasons  for  disallowing  his  presence,  do  not,  under 
certain  circumstances,  prevent  his  presence  from 
being  allowed.    And  it  is  now  obvious  that  some 
words,  at  all  events,  must  be  added  to  the  ex- 
ceptions in  rules  21  and  33 ;  you  must  at  least  add 
the  words,  "  and  the  candidates,  if  they  undertake 
the  duties,  &c.,  or  if  they  desire  to  assist  their 
agents."    Unless  words  be  added  in  rule  51,  the 
phraseology  admits  the  candidate,  as  such,  to  the 
polling  stations  and  the  place  of  counting  tbe 
votes.    Unless  in  the  last  phrase  of  the  rule  you 
add  the  words  "for  such  purposes,"  that  last 
phrase  of  the  rule  admits  the  candidate,  as  such, 
to  any  place  at  which  his  agent  may  attend,  that 
is  to  say,  to  the  polling  stations  and  the  place  for 
counting  the  votes.    If  the  section  be  considered 
by  itself,  ^he  first  matter  to   be  determined  is. 
what  is  the  meaning  in  it  of  the  word  "  under* 
takes."    "  A  candidate  may  himself  undertake  the 
-duties,"  Ssc,    That  may  mean  that  the  candidate 
may  engage  that  he  will  fulfil,  or  declare  that  it  is 
his  intention  to  fulfil  the  duties,  that  he  may 
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falfil  or  be^n  to  fulfil  the  daties.    If  it  means  the 
first,  the  senteDoe,  so  far,  does  not  enable  the 
candidate  to  be  present  in  the  polling  station; 
then  the  last  sentence  of  the  section  is  reanired  to 
complete  the  idea  of  enabling  the  candiaate,  not 
only  to  engage  to  fulfil,  but  also  to  fiilfil,  the 
daties.    The  second  part,  however,  is, — **  or  may 
assist  his  agent  in  the  performance  of  such  duties. 
Now,  the  candidate  cannot  assist  without  being 
present.     That   part    of  the    section,  therefore, 
carries  with   it  necessarily  the  presence  of  the 
candidate.     But  it  is  coupled  with  the  former 
part  by  the  conjunction  *'  or."    And  the  third 
part,  if  it  is  to  be  read  with  one  of  the  former 
parts  so  as  to  make  it  complete,  should,  according 
to  ordinary  rules  of  grammar,  be  read  also  with 
the  other.    It  cannot  be  read  with  the  second  ns 
part  of  it,  without  manifest  tautology ;  and  yet,  if  it 
oe  read  with  the  first,  it  most  also  be  read  with 
the  second.    It  must  be  treated,  if  the  suggested 
words  of  limitation  be  added  to  it,  as  tautologous, 
and  if  the  suggested  words  be  not  added,  it  must 
be  treated  as  enabling  something  separate  and 
additional.    If  the  latter,  it  gives  to  the  candidate 
the  right  which  is  claimea   for   him,  of  being 
present  as  such  in  any  polling  station  and  at  the 
plaoe  of  counting  the  votes.     Whichever  way  this 
rule  be  read,  words    must    be    added    to   rules 
21  and  33.    The  final  question  then  is,  whether 
words    should   be    also  added  to  this   rale  51. 
Nothing  can  be  more  difficult  to  determine.    If 
the  candidate  has  this  absolute  right,  it  is  a  nseless 
and  barren  right  to  him,  nnless  it  be  that  it  will 
give  him  the  power  of  dealing  with  a  servant  or 
tenant  of  his  own,  either  for  not  coming  to  vote 
at  all,  or,  if  the  servant  or  tenant  be  illiterate,  or 
blind,  or  unable  from  physical  defect  to  make  a 
mark,  for  voting  against   him.    Can  it  be  that 
the  words  are  to  be  construed  so  as  to  give  him 
sach  a  barren  and  useless  or  mischievons  right, 
when  all  the  other  provisions  of  the  statute  seem 
to  ignore  or  militate  against  such  a  right  P    With 
much  distrust,  I  come  to  the   oondusion  that, 
whatever  the  real  intention  may  have  been,  our 
duty  is  to  stand  by  the  ordinary  and  grammatical 
construction  of  the  last  sentence  in  the  rule,  as 
there  is  no  overwhelming  ground  for  otherwise 
interpreting  it.    This  is  the  rule  of  construction 
which  this  court  has  before   declared    must  be 
rigidly  applied  to  statutes  of  this  kind.    Although 
there  are  stronff  grounds  to  be  collected  from  the 
consideration  of  other  parts  of  the  statute  and  its 
schedules,  for  suspecting  that  the  intention  was  to 
give  only  a  limited  right  to  the  candidate  of  being 
present  as  such,  at  the  polling  stations  and  at  the 
plaoe  for  counting  the  votes,  still  there  is  nothing 
to  make    it  sufficiently  certain  that  the  words 
ODsht  not  to  be  construed    according   to  their 
ordinary  and  grammatical  signification :  and  then 
they  signify  that  the  candidate  may,  as  such,  be 
present  at  any  polling  station,  and  at  the  place  of 
oountine  the  votes.    The  word  "candidates"  is 
the  word  which  must  be  read  into  the  exceptions 
in  rules  21  and  33.    Nothing  must  be  read  into 
this  rule  51.    All  the  above  reasoning  has  been 
applied  to  a  Parliamentary  contebted  election.    It 
was  not  argued  that  there  is  a  difference  in  this 
matter  in  a  municipal  contest  election.     What  is 
the  exact  effect  of  subaect.  6  of  sect.  20,  we  are  not 
at  present  called  upon  to  say.    I  am  of  opinion 
that  the  rule  must  be  made  absolute.    I  think  it 
right  to  add  that  Sir  Henry  Keating,  who  heard 


the  argument,  has  read  this  judgment,  and  ez- 
pressed  his  entire  concurrence  in  it.  (a) 

Dbnman,  J. — I  should  have  been  perfectly  ood- 
tent  in  this  case  to  say  that  I  entirely  agree  with 
my  brother  Brett's  judgment;  but,  inasmuch  as 
this  is  a  case  of  first  impression,  and  also  a  case  of 
some  importance,  and  inasmuch  as  at  the  trial  I 
ruled  the  other  way,  I  think  it  is  desirable  that  I 
should  read  the  judgment  which  I  have  prepared, 
to  show  the  way  in  which  my  mind  was  broogbt 
round  to  agree  in  the  result  at  which  my  brothers 
Brett  and  Keating  have  arrived.    This  was  an 
action  brought  by  the  plaintiff  for  an  assault  in 
causing  him  to  be  removed  from  a  polling  station 
during  a  municipal  election  at  Ashton-under-Lyne. 
The  plaintiff  was  a  candidate  at  the  election ;  and 
the  defendant  was  the  returning  officer.    Several 
pleas  were  pleaded ;  but  the  omy  one  relied  upon 
on  the  argument  of  the  rule  was  one  added  at  the 
trial,  raising  a  defence  under  the  Ballot  Act  (35  h 
36  Vict.  0.  33,  s.  9),  which  authorises  the  removal 
from  the  polling-station,  by  a  constable,  of  any 
person  who  fails  to  obey  the  lawful  orders  of  the 
presiding  officer.     It  appeared  upon  the  trial  be- 
fore me,  that,  on  the  morning  in  question,  the 
plaintiff  went  to  one  of  the  polling  booths  to  make 
certain  inquiries   of  the  presiding  officer.     The 
polling  booth  was  one  of  several  stations  placed  in 
different  parts  of  a  school,  and  was  called  booth 
No.  2.     While  the  plaintiff  was  inquiring  for  the 
presiding  officer,  the  returning  officer  came  into 
the  booth  No.  2,  and  inquired  if  he  was  a  voter.    A 
conversation  then  took  place,  the  details  of  which 
are  unimportant,  inasmuch  as  it  wa^  admitted  upon 
the  argument  that  in  substance  it  amounted  to  a 
claim  on  the  part  of  the  plaintiff  of  the  right  te 
remain  in  the  booth  at  his  discretion — such  claim 
being  founded  upon  the  concluding  words  of  the 
51st  clause  of  the  schedule  to  the  above  Act; 
and    a    claim    on    the    part    of    the    returning 
officer,    founded    upon    clause  21    of   the    sche- 
dule,   of    a    right    to    exclude    him    from    the 
booth,  in  the  absence  of  any  claim  on  his  part, 
to  remain  there  for  any  of  the  purposes  men- 
tioned in  the  earlier  nart  of  clause  51.    At  the 
trial,  I  ent-ered  the  verclict  for  the  defendant,  with 
leave  to  the  plaintiff  to  move  to  enter  a  verdict 
with  40«.  and  certificates,  if  the  verdict  ought  so 
to  be  entered.    The  case  entirely  turns  upon  the 
proper  construction  to  be  placed  upon  the  two 
clauses  of  the  schedule,  21  and*  51.    ClauBe  21 
enacts  as  follows  : — "  The  returning  officer  shall 
appoint    a  presiding    officer  to    preside  at  each 
station,  and  the  officer  so  appointed  shall  keep 
order  at  his  station,  shall  regulate  the  number  of 
electors  to  be  admitted  at  a  time,  and  shall  exclude 
all  other  persons  except  the  clerks,  the  agents  of 
the    candidates,    and    the    constables    on  duty." 
Clause  51  is  as  follows : — "A  candidate  may  him- 
self undertake  the  duties  which  any  agent  of  his 
if  appointed  might  have  undertaken,  or  may  assist 
his  agent  in  the  performance  of  such  duties,  and 
may  be  present  at  any  place  at  which  his  agent 
may  in  pursuance  of  this  Act  attend.'*     It  ia^  im- 
portant to  bear  in  mind  that  by  clause  57  it  is 
provided  that  the  expression  "  a^nts  of  the  candi- 
dates "  used  in  relation  to  a  polling  station  means 
agents  appointed  in  pursuance  of  sect.  85  of  6  ft  7 

V  ict.  c.  18.    The  agents  appointed  under  sect.  85 

(a)  The  learned  jadge  had  leaigiied  at  the  end  of 
Hilary  Term. 
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of  the  last-mentioned  Act  were  agents  "  for  the 
more  effectual  detection   of   the  personation  of 
TOterB."    They  were  to  be  nominated  before  the 
time  fixed  for  the  poll ;  and  notice  of  their  appoint- 
ment was  to  be  given  to  the  retaming  officer  : 
and  the  section  goes  on  to  provide  that  "  there- 
apon  it  shall  be  lawful  for  every  such  agent  to 
attend  during  the  time  of  polling  at  the  booth  or 
booths  for  which  he  shall  have  been  so  appointed." 
Thongh  the  present  was  the  case  of  a  municipal 
electiao,  I  think  that   the  agents  appointed  by 
the  candidate    are   "  personation   agents,"    hav- 
ing  preciselv    the   same    duties    as    those    ap- 
pointed in  the  case  of  a  Parliamentary  election. 
In  Bapport  of  the  plaintifiTs  nght  to  recover,  it 
was  urged  that  the  concluding  words  of  clause  51 
of  the  schedule  give  the  candidates  an  absolute 
right  to  be  present ;  that,  looking  at  the  earlier 
part  of  the  clause,  it  would  be  unreasonable  to 
I  restrict  that  right  to  cases  in  which  their  minds 
have  been  made  up  to  undertake  the  duties  of 
agents  themselves,  as  they  ought  to  have  an  op- 
portunity of  jud^ng  how  their  agents  are  per- 
lorming  their  duties  at  the  several  stations  ;  tnat, 
looking  to  the  nature  of  the  duty  of  assisting  an 
agent,  which  is  reserved  to  them  by  clause  51  of 
the  schedule,  it  consists  merely  of  bein^  present 
and  observing  the  ^ters,  and  it  would  be  absurd 
to  suppose  that  the  Legislature  intended  that  the 
right  of  the  candidate  to  be  present  should  depend 
upon  his  answering  the  returning  officer's  inquiry 
as  to  whether  he  was  there  to  assist  his  agent  or 
not.    Moreover,  it  was  argued  that,  inasmuch  as 
the  candidate  must  necessarily  be  present  in  the 
station  in  order  to  discharge  either  of  the  duties 
expressly  authorised  by  the  earlier  part  of  clause 
51,  the  latter  words  would  have  been  unmeaning 
and  inoperative  if»    nly  intended  to  give  him  a 
right  to  be  present  in  those  cases.    On  the  other 
hand,  the  strong  and  imperative  words  of  clause 
21  were  relied  upon  by  the  defendant,  and  it  was 
contended  that  they  were  sufficient  to  entitle  the 
defendant   to  a  verdict;   that  the  latter  part  of 
chiuse  51  xnust  be  read  as  merely  empowering  the 
candidate,  for  the  purposes  mentioned  in  the  earlier 
part  of  the  clause,  to  be  present  in  a  place  from 
which  he  in  common  with  all  others  was  required 
to  be  ezdnded  by  the  presiding  officer  under  the 
words  of  clause  21 ;  that  the  great  object  of  the 
Act   was    to  maintain  secrecy  of   voting,  which 
would  be  pro  tanio  impaired  by  allowing  the  can- 
didate to  enter  each  polling  station  and  remain 
there  at  his  discretion, and  thereby  to  exercise  more 
or  less  moral  influence  over  the  voters,  especially 
the  illiterate  portion  of  them ;  that  the  returning 
officer  ought  at  all  events  to  have  a  discretionary 
power  of  removing   any  persons  who  were  not 
present  ander  some  express  provision  of  the  Act 
for  purposes  connected  with  some  duty  or  busi- 
ness ;  and  that  therefore,  inasmuch  as  the  plaintiff 
admitted  that  he  was  there  claiming  a  discretionary 
rijght  to  be  there,  and  not  professing  to  be  in  the 
discharge  of  any  duty  or  business,  the  defendant 
had  a  right  to  order  him  to  leave  the  booth,  and, 
npon  his   refusal,  to  cause  him  to  be    removed, 
under  sect.  9  of  the  Act  and  clause  21  of   the 
schedule.      Upon  a  full    considerution    of    these 
arguments  and  of  the  various  provisions  of  the 
Act,  I   have   come   to  the   conclusion   that   the 
plaintiff  is  entitled  to  have  the  verdict  entered  for 
him  according  to  the  leave  reserved.    The  words 
of  clause  21  are  undoubtedly  strong  and  unquali- 


fied, except  so  far  as  they  are  modified  by  the 
exceptions  contained  in  the  clause  itself;  but  one 
of  those  exceptions  is  "  the  agents  of  candidates," 
who  by  clause  57  are  defined  to  be  the  personation 
agents  appointed  under  sect.  85  of  6  &  7  Vict. 
c.  18.  These  agents  ara  persons  whose  duties 
under  the  35  &  36  Vict.  c.  33  can  only  be  dis- 
charged by  means  of  their  presence  in  the  poliing 
station,  and  by  their  observing  there  the  persons 
who  come  to  vote,  and  forming  a  judgment  as  to 
whether  tbe^^  are  persons  really  on  the  register  or 
not.  Their  right  to  be  present  in  the  booth,  which 
was  secured  by  the  concluding  words  of  sect.  85 
of  6  &  7  Vict.  0.  18,  is  preserved  by  one  of  the 
exceptions  m  clause  21.  That  right  I  consider  to 
have  been  absolute  as  regards  the  booth  to  which 
they  were  appointed.  Then,  is  the  right  given  to 
the  candidate  by  clause  51  less  absolute  P  I  can- 
not see  that  it  is.  The  words  of  the  clause  are 
unlimited;  and  it  would  require  the  insertion 
of  other  words, — such  as,  "  for  that  purpose,"  or 
"  for  either  of  the  purposes  aforesaid  " — in  order 
to  restrict  their  application  to  the  two  special 
purposes  mentioned  in  the  earlier  part  of  the 
clause.  This  1  do  not  feel  at  liberty  to  do,  from 
a  mere  suspicion,  however  strong,  that  it  might 
have  been  the  intention  of  the  Legislature  tnat 
the  right  of  the  candidate  should  be  so  restricted. 
It  may  be  argued  that  in  order  to  put  this  con- 
struction upon  clause  51,  it  is  necessary  to  import 
the  word  "  candidates  "  into  the  exceptive  words 
in  clause  21.  Strictly  speaking,  this  is  so;  but 
difficulties  such  as  these  unfortunately  occur  daily 
in  the  construction  of  Acts  of  Parliament ;  and 
the  true  solution  of  that  which  exists  in  the 
present  case  appears  to  me  to  be,  that  it  is  far 
more  probable  that  the  case  of  the  candidate,  and 
his  powers,  was  not  present  to  the  mind  of  the 
draughtsman  when  he  drew  the  exceptions  in 
clause  21,  than  that  he  should  have  used  such 
large  words  as  those  in  clause  51  intending  at  the 
time  that  they  should  be  restricted,  as  contended 
for  by  the  defendant.  I  think,  therefore,  that  the 
very  larse  words  of  clause  21  must  be  held  to  be 
qualified  by  the  equally  large  words  at  the  con- 
clusion of  clause  51,  and  that  the  candidate 
at  an  election  has  a  right  to  be  present  in 
the  poUing  booths,  without  being  called  upon  to 
assign  any  reason  as  to  the  cause  of  his  presence. 
This,  of  course,  will  not  justify  any  misconduct  on 
his  part  when  in  the  station,  for  which  he  might 
be  removed  under  sect.  9.  I  think  that  the  rule 
should  be  made  absolute.  IMe  (ibsolute 

Attorney  for  plaintiff :  E,  Worthington,  for  ScUe, 
Skipman,  Seddon,  and  Sale, 

Attorneys  for  defendant:  Johnson  and  Weather- 
alls,  for  Oeorge  Hadfield,  jun.,  Manchester. 


CBOWM  C.ABE8  BESCBVSD. 

Reported  by  Jonv  Thompsoh,  Esq.,  Barrister^at-Law. 


Saturday,  April  24, 1875. 

(Before  Oockbubn,  C.  J.,  Bramwbll,  B.,  Mbllob,  J., 

Brett,  J.,  and  Pollock,  B.) 

Beg.  17.  Gallagheb. 

Evidence — AdmieeibUity  of  eo-eonepvraior — Oon* 
apiraoy — False  pretences. 

Two  prisoners  were  jointly  charged  in  an  indict' 
ment  with  obtaining  money  by  conspiracy  and 
false  pretences.    On  oeing  arraigned,  one  pleaded 
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guiUy  wnd  the  oiher  not  guiliy.  On  the  trial  of 
the  mdiciment,  the  prisoner  who  had  pleaded 
gwUty,  was  admiUea  as  a  witness  against  the 
other  although  it  was  objected,  ihat  the  evidence 
of  a  cO'Conspi/raior  could  not  he  received  on  the 
eownt  for  conspiracy.  The  jv/ry  foumd  the  pri' 
soner  not  guilty  on  tlie  coufUfor  conspiracy ,  hut 
guilty  on  the  counts  for  false  pretences. 
Held,  ttiat  the  cO'ConspircUor  was  admissible  as  a 

witness,  a/nd  thai  the  conviction  was  right. 
Case    stated  by  the  Chairman  of  the  Court  of 
Quarter  Sessions  of  the  County  of  Stafford  for  the 
opinion  of  this  Court. 

This  case  was  tried  before  me  at  the  Stafford- 
shire adjourned  Epiphany  Sessions,  5th  March 
1876. 

The  prisoner,  Thomas  Gallagher,  was  charged 
together  with  Frederick  Fletcher  upon  an  indict- 
ment. First.  For  having  on  2l8t  Nov.  1874,  con- 
spired to  obtain  from  Hugh  William  Williamson 
and  others  divers  sums  of  money.  Secondly.  For 
obtaining  by  fidse  pretences  from  Henry  rorter 
91.  6s.  Sd.,  the  property  of  Hugh  William  William- 
son and  others,  on  Nov.  2l8t  1874.  Thirdly.  For 
obtaining  by  false  pretences  from  the  said  Henry 
Porter  ol.  ISs.  4d.,  the  property  of  the  said  Hugh 
William  Williamson  and  others,  on  Nov.  28th  1874. 
Leave  was  granted  by  the  court  for  this  indict- 
ment to  be  preferred  against  the  prisoners. 

Frederick  Fletcher  upon  being  arraigned  pleaded 
guilty,  and  consequently  was  not  given  in  charge 
to  the  jury.  Thomas  Gallaffher  ple&ded  not  guilty 
and  was  tried,  and  upon  nis  trial  Fletcher  was 
called  and  examined  as  a  witness  against  him. 

I  admitted  his  evidence,  which  was  corroborated 
in  some  particulars  by  the  other  witnesses,  and 
commented  upon  it  in  summing  up  to  the  jury, 
leaving  it  to  them,  in  case  they  found  a  verdict  of 
guilty,  to  say  upon  which  counts  of  the  indict- 
ment. The  jury  found  Gallajzher  not  guilty  on  the 
count  for  conspiracy,  but  guuty  on  the  counts  for 
false  pretences. 

Counsel  for  the  prisoner  objected  that  the  evi- 
dence of  a  co-conspirator  could  not  be  received  on 
the  count  for  conspiracy,  and  if  such  evidence 
were  inadmissible  the  conviction  on  the  counts  for 
false  pretences  was  not  maintainable. 

The  questions  I  wish  to  submit  to  the  court 
are  :  First.  Was  the  evidence  of  the  co-conspirator 
(who,  on  arraignment,  had  pleaded  guilty)  rightly 
admitted  P  Secondly.  Was  the  prisoner,  Thomas 
Grallagher,  rightly  convicted  on  the  counts  for 
false  pretences,  the  whole  of  the  evidence  having 
been  left  to  the  jury  P 

Thomas  T.  Twemlow,  Chairman, 

7th  April,  1876. 
No  counsel  appeared  to  argue  either  for  the  pro- 
secution or  the  prisoner. 
By  the  Coubt  :  Conviotion  affirmed. 


Beo.  v.  G.  E.  Foulkss. 

Emhezsdement — OlerTc  or  servant — Son  assisting 
parent— 24,  ^  25  Vict.  c.  96  s.  68. 

A.  held  certain  local  appointments,  and  amongst 
them  that  of  clerk  to  the  local  board  of  W.,  the 
business  of  the  board  being  transacted  al  his 
office.  A.*s  son,  who  lived  with  him,  assisted  him 
in  his  office  and  in  conducting  the  brMvness  of  the 
local  board.  There  was  no  evidence  that  the  son 
was  paid  any  salary  by  his  faiher,  and  the  only 
evidence  was  that  he  in  fact  assisted  him  as  derk 


or  servant  or  assistant  in  his  cffioe.  The  loeei 
hoard  had  occasion  to  raise  money  on  mortgage 
of  the  rales,  and  the  prisoner  managed  the  husmest 
of  the  loan  for  his  faiher,  and  received  ai  lUi 
fcUher's  offi^  m^mey  from  the  mortga^gees,  and 
should  have  paid  it  into  the  hank.  In  two 
instances,  having  received  that  money,  he  em- 
bezzled it. 
Held,  that  although  he  was  not  employed  as  derk  or 
servant,  or  in  the  capacity  of  derk  or  servant  to 
the  local  board,  he  was  employed  in  the  capa^y 
of  derk  or  servant  to  his  faiher,  and  was  properly 
convicted  on  an  indictment  which  charged  him 
with  having  embezzled  the  moneys  of  A^  hs 
master. 
Case  stated  by  Mr.  Justice  Quain  for  the  opinion 
of  this  Court. 

The  prisoner  was  tried  before  me  at  the  last 
Assizes  for  Shropshire  for  embezzlement. 

The  indictment  on  which  the  prisoner  was 
tried  contained  four  counts. 

On  the  first  count  he  was  charured  that  on  22nd 
Sept.  1871,  he  was  employed  as  clerk  to  the  Local 
Boatrd  of  Whitchurch  and  Dodington,  and  received 
600Z.  on  account  of  said  local  board,  and  did 
steal  lOOZ.,  parcel  of  the  said  600L,  the  moneys  of 
the  said  Local  Board,  his  employers. 

On  the  second  count,  that  on  the  14th  Feb. 
1872,  he  embezzled  the  sum  of  lOOL,  the  moneys  of 
the  said  Local  Board,  his  employers. 

On  the  third  count,  that  on  the  22nd  Sept  1871, 
he  embezzled  the  sum  of  100{.,  parcel  of  a  sum  of 
600Z.,  the  moneys  of  Charles  Foulkes,  his  master. 
On  the  fourth  count,  that  on  the  14th  Feb. 
1872,  he  embezzled  the  sum  of  lOOL,  the  moneyB 
of  Charles  Foulkes,  his  master. 

Charles  Foulkes,  the  father  of  the  prisoner,  was 
appointed  clerk  to  the  local  board  of  Whitchurch 
and  Dodington,  at  a  salary  of  40Z.  a  year,  and  con- 
tinued to  hold  such  appointment  till  his  death. 
Charles  Foulkes  held  various  other  appointments. 
The  business  of  the  board  was  transacted  at  his 
office,  the  board  paying  him  a  rent  for  the  use 
of  it.  The  prisoner  lived  with  his  father,  and 
assisted  him  in  his  office  and  in  conducting  the 
business  of  the  local  board.  In  the  absence  of 
his  father,  prisoner  acted  for  him  at  the  meetings 
of  the  local  board,  and  assisted  his  father  when 
present.  Prisoner  was  not  appointed  or  paid  by 
the  local  board.  There  was  no  evidence  that 
prisoner  was  paid  anv  salary  by  his  father.  The 
only  evidence  was  that  he  in  fact  assisted  his 
father  as  clerk  or  servant,  or  assistant  in  his  office 
as  above  described. 

In  the  year  1871,  and  while  Charles  Foulkes  was 
clerk  to  the  local  board  as  above  mentioned,  the 
board  had  occasion  to  raise  a  loan  for  the  purposa 
of  building  a  market.  The  money  was  nusea  on 
mortgages  of  the  local  rates.  The  prisoner 
manaffed  the  business  of  this  loan  for  his  father. 
He  fiUed  in  the  usual  form  of  mortgagee,  and  either 
he  or  his  father  obtained  the  proper  signatures  of 
the  members  of  the  local  board.  The  course  of 
business  was  that  prisoner  received  at  his  father's 
office  the  money  from  the  mortgagees  in  exchaoffe 
for  the  mortgages,  and  paid  it  into  the  Whitchuroh 
and  Elles mere  Bank  (who  were  the  treasurers  of 
the  board;  to  an  account  called  "the  market 
account."  In  the  course  of  this  employment  he 
embezzled  and  appropriated  to  his  own  use  the 
two  sums  of  money  mentioned  in  the  indictment. 
It  was  objected  by  counsel  for  the  prisoner  that 
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he  could  not  be  convicted  on  the  first  two  counts 
of  the  indictment  as  he  was  not  a  clerk  or  servant 
of  the  board  nor  employed  by  the  board  in  that 
or  any  other  capacity,  and  that  he  could  not  be 
convicted  on  the  third  or  fourth  counts,  as  there 
was  no  evidence  that  he  was  the  clerk  or  servant 
of  his  father,  or  was  employed  by  him  in.  that 
capacity  beyond  the  fact  that  he  assisted  his 
father,  ana  that  the  moneys  embezzled  were  not 
the  monies  of  Charles  Foulkes  but  of  the  local 
board. 

The  pdsoner  was  convicted  and  sentenced,  but  I 
respited  the  execution  of  the  sentence  till  after  the 
decision  of  the  Court  on  this  case. 

The  question  for  the  Court  is,  whether,  on  the 
above  facts,  the  prisoner  could  be  properly  con- 
victed on  any  of  the  counts  of  the  indictment. 

The  following  cases  were  cited  before  me : 
Reg,  V.  Jfegyu,  21  W.  B.  687  ;  12  Cox  C.  C.  492 ; 
B^,  V.  Beaumont,  23  L.  J.  54,  M.  C. ;  6  Cox  C.  C.  269 ; 
Reg.  V.  Tyrie,  L.  Rep.  1 C.  Caa.  £es.  177 ;  11  Cox  C.  C. 
241; 

and  the  11  &  12  Vict.  c.  63,  s.  138,  was  referred  to 
as  authorising  the  board  (the  district  being  a  non- 
corporate district)  to  allege  that  the  property  was 
the  property  of  their  clerk. 

JBo«e,  for  the  prisoner. — [Cockburn,  C.  J. — All 
the  court  think  that  the  prisoner  was  not  a  clerk 
or  servant  to  the  local  board,  and  that  you  may 
address   your  argument  to  his  being  a  clerk  or 
servant,    or    in    the    capacity     of   a     clerk     or 
servant  to  his  father.]      The    conviction    cannot 
be  sustained.    The  question  is  whether  the  rela- 
tion of  master  and  servant  existed  between  the 
prisoner  and  his  father,  and  it  is  submitted  that  it 
did  not.     [Mellor,  J. — ^The  words  of  the  statute 
24  &  25  Vict.  c.  96,  b.  68,  are  "  Whosoever  being  a 
clerk  or  servant,  or  being  employed  for  the  pur- 
pose or  in  the  capacity  of  a  clerk  or  servant,  shall 
fraudulently  embezzle,  4&c."]    It  is  submitted  that 
there    must  be    a  contract    express    or   implied 
between  the  person  charged  ana  his  employer,  in 
order  to  bring  the  case  within  the  enactment. 
There  are  none  of  the  indicia  in  the  present  case 
which  have  been  relied  upon  in  the  decisions  of  this 
court  to  constitute  the  status  of  clerk  or  servant 
within  the  Act.    All  that  the  case  states  is,  that 
the  prisoner  assisted  his  father  in  his  office  of 
clerk  to  the  local  board,  and  there  was  no  evidence 
that  ho  was  paid  any  salary.     The  statement  that 
he  "assisted"  is  very  indefinite;  there  was  no 
proof  that  the  assistance  was  continuous.     It  does 
not  imply  that  he  was  subject  to  any  control,  or 
that  he  might  not  have  refused  to  give  his  assist- 
ance at  any  moment.    [Mellob,  J.— -The  case  states, 
'*  The  course  of  business  was  that  the  prisoner  re- 
ceived ati  his  &ther*s  office  the  money  from  the 
mortgagees  in  exchange  for  the  mortgages,  and 
paid  it  into  the  bank."     That  seems  as  if  the 
prisoner    was    employed    in    the    nature    of    a 
seryant.]     If  it  had  not  been  his  father,  but  a 
stranger,  whom  the  prisoner  was  assisting,  there 
clearly   would    have   been    no  evidence    to  con- 
Btitato    the  prisoner  a  clerk  or  servant  within 
the   meaning    of   the  statute.     If  so,  the   fact 
of  the   prisoner  living  at  home  with  his  father 
seems  to  make   it    more  difficult  to  imply  the 
relationship  of  clerk  or  servant  to  his  father.     In 
Bex  V.   Burton  (By.  &  Moo.  0.  C.  R.  237),  it  was 
held  that  a  clerk  of  a  chapelry  who  receives  the 
sacrament   money,  was  not    vhe  servant  of  the 
minister,    churchwardens,    or    the    poor    of   the 
^AG.  Cas. — Vol.  IX. 


chapelry,  as  there  was  no  obligation  on  the  part  of 
the  clerk.  So  in  R(sx  v.  Nettleton  (Ry.  &  Moo. 
C.  C.  R.  259),  the  prisoner,  who  was  schoolmaster 
of  a  school  supported  by  voluntary  contributions, 
and  had  received  and  misappropriated  a  voluntary 
contribution,  was  held  not  to  stand  in  the  relation 
of  servant  to  the  treasurer  or  committee  of  the 
school,  although  directed  by  the  treasurer  to  re- 
ceive the  particular  sum  of  money  misappropriated. 
It  is  laid  down  in  all  the  cases  that  a  person  must 
be  under  a  legal  obligation  to  noake  him  a  clerk  or 
servant  within  the  statute : 

Reg,  V.  Bowers,  L.  Eep.  1  C.  C.  E.  41 ;  10  Cox  C.  C. 

250; 
Reg.  V.  Tyrie,  Reg,  v.  Kegw,  and  Reg,  v.  Cullum,  12 

Cox  C.  C.  469 ; 

No  counsel  appeared  to  argue  for  the  prosecu- 
tion. 

CocKBURN,  C.J. — I  am  of  opinion  that  there  was 
evidence  in  this  case  on  which  if  it  had  been  left 
to  the  jury  to  do  so,  the  jury  might  properly  have 
found  either  that  the  prisoner  was  a  clerk  or 
servant  to  his  father,  or  was  employed  in  the 
capacity  of  clerk  or  servant  to  nis  father.  It 
?.ppears  that  the  father  held  certain  local  appoint- 
ments, and  among  them  that  of  Clerk  to  <the 
Local  Board  of  Whitchurch  and  Dodington,  and 
the  business  of  the  board  was  transacted  at  his 
office,  and  the  prisoner,  his  son,  lived  with, 
him  and  assisted  him  in  his  office,  and  in 
conducting  the  business  of  the  local  board,  and  did 
what  his  father  might  nave  done  or  have  employed 
a  clerk  to  do.  It  is  true  that  the  relation  of 
clerk  or  servant  is  generally  founded  on  contract, 
but  the  relation  may  exist  at  will  only.  The 
evidence  is  that  the  prisoner  did  perform  all  those 
things  which  a  clerk  or  servant  might  have  done, 
and  although  he  might  have  refused  to  go  on 
doing  them,  yet  so  long  as  he  continued  to  per- 
form them  he  did  them  in  the  capacity  of  a  clerk 
or  servant  to  his  father.  Then  as  to  the  embezzle- 
ment, the  prisoner  received  the  sums  as  clerk  or 
servant  to  his  father,  and  was  bound  to  account 
for  them  to  his  father  on  behalf  of  the  local  board ; 
his  father  was  liable  for  the  money  to  the  local 
board,  and  was  the  proper  custodian  of  the  money ; 
and  then  the  prisoner,  naving  received  the  money, 
instead  of  paying  it  into  the  bank  embezzled  it.  I 
think,  therefore,  there  was  evidence  to  go  to  the  jury 
that  the  prisoner  embezzled  the  monoy  in  the 
capacity  of  clerk  or  servant  to  his  father,  and  that 
the  money  was  received  in  the  course  of  such  em- 
ployment. 

£&AMWELL,  B. — I  am  of  the  same  opinion.  If 
the  prisoner  had  not  been  the  son  of  and  not 
livinfs^  with  the  person  alleged  in  the  indictment 
as  his  master,  there  would  have  been  abundant 
evidence  of  his  being  employed  in  the  capacity  of 
clerk  or  servant  to  that  person,  and  in  a  civil 
action  on  the  evidence  he  would  have  been  entitled 
to  a  quantum  meruit  for  his  services.  Then  being 
the  son  of  that  person  he  assisted  him  in  the 
duties  of  his  office  for  the  remuneration  of  his 
board  and  lodging.  The  possibility  of  his^^fusing 
to  continue  to  do  so  does  not  affect  the  question. 
I  think  there  was  evidence  that  he  was  employed 
in  the  capacity  of  clerk  or  servant  to  his  father. 
As  to  the  embezzlement,  it  is  sufficient  if  the 
prisoner  receives  the  money  in  the  course  of  his 
employment  on  account  of  his  master  or  employer. 
If  the  money  had  been  received  by  the  father 
the    board    might  have  recovered  it,  and  if  the 
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father  bad  said  to  the  son,  "  Son  give  it  to  me/' 
and  the  son  had  done  so,  he  would  Imve  received  it 
for  the  board. 

Mbllor,  J. — ^The  case  states  that  the  prisoner 
lived  with  his  father,  and  assisted  him  in  bis  office 
and  in  conducting  the  business  of  the  local  board. 
In  the  absence  of  his  father,  prisoner  acted  for 
him  at  the  meetings  of  the  local  board,  and 
assisted  his  father  when  present.  Prisoner  was 
not  appointed  or  paid  by  the  local  board.  There 
was  no  evidence  that  prisoner  was  paid  any  salary 
by  his  father.  The  only  evidence  was  that  he  in 
fact  assisted  his  father  as  clerk,  or  servant,  or  as- 
sistant in  his  office.  The  only  difficulty  in  the 
mind  of  the  judge,  as  I  collect  from  the  case,  was 
that  there  was  no  actual  evidence  of  a  contract  on 
the  part  of  the  son.  The  case  finds  that  he  did  assist 
his  father  in  the  character  of  clerk,  or  servant,  or 
assistant.  That,  I  think,  is  sufficient.  The  money 
was  received  in  the  course  of  his  employment  in 
that  character.  I  think,  therefore,  there  was 
abundant  evidence  to  support  the  conviction. 

Bbett,  J. — The  prisoner  undertook  to  do  certain 
things  for  his  father  in  the  way  in  which  a  clerk 
does  for  monev ;  and  as  long  as  he  chose  to  do 
thera — although  it  may  have  been  voluntarily  on 
his  part — he  was  bound  to  do  them  honestly,  as  a 
clerk  would  have  done  them.  As  he  did  them  dis- 
honestly, I  think  he  was  liable  under  the  circum- 
stances for  embezzlement. 

Pollock,  B. — The  only  doubt  I  have  had  is, 
whether  the  relationship  contemplated  by  the 
statute  existed.  The  statute  contemplates,  how- 
ever, something  beyond  the  mere  relationship  of 
clerk  or  servant  to  another,  and  includes  the  case 
where,  de  facto,  a  person  is  employed  in  doing  the 
work  ordinarily  done  by  a  clerk  or  servant.  In 
that  view  of  it  I  think  that  there  was  abundant 
evidence  that  the  father  employed  the  son,  and 
that  the  son  was  employed  here,  in  the  capacity  of 
clerk  or  servant.  Oonvidion  affinrmed. 


Beg.  v.  WnuAH  Taylor. 

Mansktughter  — Accessory  —  Prize  fight — Stake* 

holder. 

Two  persons  ahout  to  fight  ono  another  u^ith  their 
fi^ts,  deposited  11.  each  with  the  prisoneTf  as 
stakeholder,  who  consented  to  hold  it  until  after 
the  fight,  and  then  to  pay  the  21.  to  the  winner. 
The  prisoner  did  not  in  any  way  otherwise  than 
by  holding  the  money  promote  or  encourage  the 
fight.  The  fight  toofc  place,  and,  from  injuries 
then  received,  one  of  the  men  died  subsequently. 
The  prisoner  was  not  present  ai  the  fight,  hut 
aftenoards  paid  the  2L  to  the  winner  of  the  fight. 

Held,  thai  the  prisoner  was  not  an  accessory  before 
the  fact  to  the  manslaughter. 

Case  reserved  for  the  opinion  of  this  Court  by 
Mr.  Justice  Brett. 

William  Taylor  was  tried  before  me  at  the 
Central  Criminal  Court,  on  the  8th  April  1875,  on 
a  charge  that  he  was  an  accessory  before  the 
fact  to  the  manslaughter  of  one  Dulgar  by  one 
Tubbs. 

It  was  proved  that  Tubbs  and  Dulgar  had 
quarrelled,  and  had  in  consequence  agreed  to  fight 
with  their  fists ;  that  in  order  to  bind  each  other 
so  to  fight  upon  such  quarrel,  each  put  down  a 
sum  of  11.  so  that  21,  might  be  paid  to  the  winner ; 
that  the  money  was  deposited  with  the  prisoner, 


as  stakeholder,  and  that  he  consented  to  hold  it  as 
such,  until  after  the  fight,  and  then  to  pay  it  to 
the  winner. 

The  prisoner  did  not  in  any  way,  otherwise  than 
by  so  consenting  to  hold  and  pay  over  the  money, 
promote  or  encourage  either  the  quarrel  or  the 
fight. 

There  was  nothing  then,  or  at  any  time  before 
the  fight,  to  lead  anyone  reasonably  to  suppose, 
and  the  prisoner  did  not  suppose  that  the  fight 
would  endanger  the  life  of  either  of  the  com- 
batants. 

Tubbs  and  Dulgar  fought  on  the  1st  Feb.  1875. 
The  prisoner  was  not  present  at  the  fight.  The 
fight  was  a  fair  fight,  in  which  the  men  used  only 
their  fists.  Until  near  the  close  there  was  no  dan- 
ger of  death  to  either  of  them,  and  no  reason  to 
apprehend  such  danger.  Towards  the  end  Dulgar 
was  advised  to  yield,  but  refused,  and  continued  to 
fight.  At  last  he  yielded,  and  acknowled^iced  that 
he  was  beaten.  If  Dulgar  had  not  so  continued  to 
fight,  he  would  not  have  died  or  have  been  in  dan- 
ger of  dying.  By  so  continuing  to  fight,  and 
thereby  receiving  further  injuries  from  Tubbs, 
Dulgar  became  eznausted,  and  afterwards^  in  con- 
sequence, died. 

Tubbs  was  tried  before  me,  and  pleaded  guilty 
to  a  charge  of  manslaughter  and  was  sentenced. 

After  the  fight  the  prisoner  on  being  told  that 
Tubbs  had  won  the  fight,  but  without  oeing  told 
or  knowing  of  Dulgar's  danger,  paid  the  2Z.  to 
Tubbs. 

I  directed  the  jurv,  for  the  purpose  of  the  day, 
that  if  the  prisoner  held  the  money  for  the  purpose 
of  handing  it  to  the  winner  of  the  proposed  fight, 
he  was  by  that  alone  in  point  of  law  an  accessoiy 
before  the  fact  to  the  breach  of  the  peace  which 
subsequently  took  place,  and  inasmuch  as  that 
breach  of  the  peace,  ended  in  manslaughter,  he  was 
an  accessory  before  the  fact  to  that  manslaughter. 
The  jury  thereupon  found  the  prisoner  guilty. 
I  respited  the  sentence. 

I  desire  the  opinion  of  the  Court  of  Criminal 
Appeal,  whether  such  direction  was  correct  in 
point  of  law,  and  whether  upon  such  direction  and 
the  facts,*  the  prisoner  could  properly  be  convicted 
of  the  crime  of  being  an  accessory  before  the  fact 
to  the  crime  of  manslaughter. 

If  the  Court  should  be  of  opinion  that  the  pri- 
soner was  properly  convicted  on  such  direction 
and  facts,  the  conviction  is  to  stand;  if  otherwise, 
the  conviction  is  to  be  quashed. 

(Signed)  W.  B.  Brett. 

No  counsel  appeared  to  argne  for  the  prisoner. 

Poland  {Beasley  with  him)  for  the  prosecation. — 
The  conviction  was  right.  The  prisoner  was  an 
accessory  before  the  lact,  although  he  was  not 
present  at  the  fight.  [Braiofell,  JB. — ^He  wiu  not 
accessory  to  the  manslaughter.  Assuming  that  as  a 
stakeholder  he  was  causa  sine  qua  non,  vet  he 
was  not  catuta  causans.  Did  he  abet  the  nght  ?] 
Yes.  The  combatants  bound  themselves  to  fight 
by  depositing  the  money,  and  the  prisoner  bound 
himself  to  give  the  stakes  over  to  the  winner  of 
the  fight ;  he  consented  to  hold  the  money  until 
after  the  fight.  Prisoner  was  an  acoessorv  to  a 
breach  of  uie  peace  before  the  fact.  In  iteg.  v. 
Oayler  (Dears.  &  B.  288;  7  Cox  C.  C.  253)  a 
prisoner  who  procured  and  gave  drugs  to  his  wile 
that  she  might  take  them  to  produce  abortioD, 
was  held  to  be  guilty  of  manslaughter,  the  wife 
having  taken  them  in  his  absence,  and  died  firom 
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their  effects.  [Mellob,  J. — There  the  prisoner 
procured  the  drugs  and  counselled  his  wife  to  take 
them.  Pollock,  B. — In  Eussell  on  Crimes  it  is 
said  that  there  cannot  be  any  accessories  before 
the  &ct  in  manslaughter,  because  it  is  presumed 
to  be  altogether  sudden  and  without  premedita- 
tion.] The  prisoner  was  an  accessorj  to  a  breach 
of  the  peace  before  the  fact,  and  as  the  breach  of 
the  peace  resulted  in  a  felony,  he  became  accessory 
to  tne  felony.  [Mbllor,  J. — ^Must  you  not  show 
that  the  person  was  present  at  the  fight,  or  in 
some  way  abetting  it  P  There  is  a  difference 
between  a  man  being  present  at  a  fight  and  en- 
couraging it,  and  a  man  who  is  absent,  although 
in  some  sense  aiding  it,  for  if  present  he  might 
have  discouraged  its  proceeding.  Is  a  traffic 
manager  of  a  railway  an  accessory  before  the  fact 
for  providing  a  special  train  for  a  party  to  go  to  a 
prize  fight  if  the  fight  ended  in  the  death  of  one 
of  the  combatants  'r]  It  is  submitted  that  he  is : 
(Hawk.  P.O.  Bk.  2  cap.  29.) 

CocKBURN,  C.J. — I  am  of  opinon  that  the  con- 
viction cannot  be  supported.  The  defendant  was 
indicted  for  being  an  accessory  before  the  fact  to 
the  manslaughter  of  one  Dulgar.  It  appeared 
that  Dulgar  fought  with  a  person  named  Tubbs, 
and  received  such  injuries  that  he  afterwards  died 
from  them.  The  prisoner  was  not  present  at  the 
fights  and  all  that  he  did  was  that  he  agreed  to  act 
as  stEtkeholder,  and  received  one  sovereign  from 
each  of  the  combatants,  and  consented  to  hold  the 
two  sovereigns  until  after  the  fight,  and  then  to 
pay  them  to  the  winner.  In  order  to  render  the 
defendant  liable  to  the  charge  there  must  be  some 
active  proceeding  on  his  part ;  he  must  procure 
them  to  fight  or  encourage  them  to  do  so.  In  this 
case  the  defendant  was  perfectly  passive,  and  it  is 
enough  to  say  that  there  is  nothing  to  show  such 
a  participation  in  the  fight  on  the  part  of  the  de- 
fendant as  to  make  him  an  accessory  before  the 
fact  to  the  manslaughter  under  the  circumstances. 

Bramwell,  B. — I  am  of  the  same  opinion. 
There  is  no  evidence  that  the  defendant  counselled 
or  procured  the  fight  to  take  place.  Abetting 
means  giving  some  assistance  towards  the  act. 

M£Lix)B,  J. — I  rest  my  judgment  on  the  absence 
of  any  evidence  that  the  defendant  engaged  the 
men  to  fight.  There  is  no  evidence  that  the  de- 
fendant aided,  or  assisted,  or  counselled  the  men 
to  fight. 

Brett,  J.  and  Pollock,  B.  concurred. 

Conviction  quashed. 


COUBT  OF  QXTEEST'S  BENCH. 

Reported  by  J.  Shortt  and  M.  W.  McKsllaa.  Eaqn^ 

UorriBtera-at-L&w. 


Tuesday,  April  27, 1876. 
Tebby  V,  Bbiguton  Aquabium  Company. 

Entertainment  or  amusement — Adm>ission  by  paij' 
ment  on  Sundays — 21  Geo.  3  c.  49. 

The  defendants*  buildings  consist  of  an  aq^aarium^ 
a  m,useum,  a  reading  room,  a  restaurant,  a  cafe, 
together  with  conversatories,  gardens,  am.d  ornamen- 
tal resting  places.  The  fish  and  atdmals  are  fed 
at  stated  hours,  all  the  buildings  are  open  and 
refreshments  sold  to  the  public  on  Sunday s  as  well 
as  otJier  days  ;  and  every  Sunday  evening  a  band 
performs  a  selection  of  sacred  music.  The  atten- 
dants   employed    amount  to  twenty -seven.     The 


public  are  admitted  on  Sundays  v/ponpayreient  of 

sixpence  a  head  at  the  door. 
Meld  in  an  action  for  penalties  under  21  Geo.  3 

c.  49  that  this  was  a  place  of  entertainment  or 

amusement  within  tJie  meaning  of  the  Act. 
This  was  an  action  brought  to  recover  a  penalty 
of  200Z.  under  the  statute  21  Geo.  3,  o.  49,  s.  1. 

The  writ  was  issued  on  the  14th  Sept.  1874,  and 
by  the  consent  of  the  parties  and  in  pursuance  of 
an  order  made  under  the  46th  section  of  the 
Common  Law  Procedure  Act  1852,  the  following 
special  case  had  been  stated  without  pleadings 
for  the  opinion  of  this  court. 

The  defendants  are  a  company  and  incorporated 
by  the  Brighton  Aquarium  and  Improvements 
Act  1869. 

The  defendants  have  constructed  a  large  building 
at  Brighton  called  the  Brighton  Aquarium,  which 
the^  have  always  kept  until  the  present  time  under 
their  own  management  and  control. 

This  building  consists  of  a  range  of  chambers 
below  the  level  of  the  ground  approached  by  a  flight 
of  steps.  There  is  also  a  terrace  bordered  with  a 
garden  laid  out  above  the  chambers.  The  chief 
part  of  the  building  is  used  as  an  aquarium  fitted 
with  glass  tanks  for  the  exhibition  of  marine  fish 
and  animals.  There  is  also  an  entrance  hall  which 
is  used  as  a  museum  and  a  reading  room.  A 
restaurant  and  a  dining  hall  adjoin  the  entrance 
hall,  and  there  are  other  parts  of  the  building  fitted 
up  as  conservatories  witn  artificial  grottoes,  rock- 
work,  and  cascades.  On  the  terrace  which  is 
supplied  with  seats  and  refreshment  tables,  there  is 
a  caf^. 

The  building  and  terrace  and  garden  are  open  to 
the  public  every  day  in  the  week,  payment  for 
admission  being  made  at  the  entrance.  The  charge 
for  admission  on  all  days,  except  Sunday  and 
Monday  and  the  evenings  of  other  days,  is  l^.,  the 
hours  of  admission  in  the  months  of  Aug.  and 
Sept.  1874  being  from  10  a.m.  to  10  p.m.  daily. 
In  Oct.,  Nov.,  and  Dec.  1874,  the  hours  of  admission 
have  been  from  10  a.m.  to  10  p.m.  on  week  days, 
and  11.30  a.m.  to  9.30  p.m.  on  Sundays.  The 
charge  for  admission  throughout  Sunday  and 
Monday  and  after  seven  o'clock  on  the  evenings  of 
other  days  is  6d. 

At  half- past  seven  o'clock  every  Sunday  evening 
a  band  of  sixteen  performers  plays  a  selection  of 
sacred  music  in  the  interior  of  the  building. 

The  fish  and  other  animals  in  the  aquarium  are 
publicly  fed  at  certain  stated  hours  of  the  day. 
•  Programmes  are  published  weekly  by  the  defen- 
dants showing  the  music  to  be  performed  on  each 
Sunday,  and  the  times  at  which  the  feeding  of  the 
fish  and  animals  will  take  place.  These  programmes 
also  state  the  difierent  attractions  and  objects  of 
interest  exhibited  to  the  public  in  the  interior  of 
the  building.  These  programmes  are  sold  on  Sun- 
days as  well  as  other  days  inside  the  building.  A 
copy  of  such  parts  of  one  of  these  programmes 
(being  the  programme  for  the  week  ending  Sunday, 
6th  Sept.  1874)  as  do  not  relate  solely  to  the  week 
day  entertainments,  accompanied  and  formed  paiii  of 
this  case. 

Catalogues  and  guide  books  describing  the  fish 
and  other  animals  in  the  aquarium  are  also  sold  on 
Sundays  in  the  building. 

The  restaurants  and  caf^  connected  with  the 
building  and  the  rdst  of  the  aquarium  are  open  on 
Sunday ;  and  refreshments  of  all  kinds,  including 
wines  and  spirits,  are  sold  to  all  visitors  during  the 
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hoars  allowed  bj  law,  and  in  the  intervals  to  all 
who  produce  railway  tickets  as  evidence  of  their 
being  travellers. 

Among  the  attractions  and  objects  Of  interest 
provided  in  the  building  for  tbe  amusement  and 
entertainment  of  visitors  besides  the  tanks  and 
their  contents,  are  the  following :  newspapers, 
microscopes  illuminated  to  allow  of  the  examination 
of  objects,  the  model  of  a  yaeht,  the  skeleton  of  a 
seal,  a  stuffed  sturgeon,  the  cast  shell  of  a  crayfish, 
several  statues  and  fourteen  glass  vases  on  stands 
containing  seahorses,  tubeworms,  and  anem- 
ones, &o. 

The  number  of  persons  employed  by  the  com- 
pany in  and  about  the  building  on  Sundays  includ- 
ing bandsmen  and  attendants  of  all  descriptions 
amounts  to  twenty-seven.  There  are  also  various 
cooks,  waiters,  and  other  attendants  employed  by 
the  contractor  of  the  refreshment  department. 

Advertisements  have  from  time  to  time  appeared 
in  the  London  papers  announcing  that  the 
aquarium  is  open  daily,  and  notices  have  likewise 
been  exhibited  outside  the  building  specifying  the 
hours  and  prices  of  admission  fpr  Sunday  and  the 
other  days  of  the  week. 

A  great  number  of  people  visit  the  aquarium 
every  Sunday,  especially  at  the  time  of  the  musical 
performance,  and  the  restaurant  and  caf^  are  in 
much  request,  and  the  defendants  have  made  con- 
siderable pecuniary  profits  from  the  admission  of 
each  of  the  visitors. 

On  Sunday  16th  sept.  1874',  the  aquarium  was 
opened  to  the  public  on  payment  as  other  Sundays 
at  the  hours  and  in  the  manner  stated  in  the  pre- 
ceding paragraphs  of  the  case. 

The  question  for  the  opinion  of  the  court  is 
whether  under  the  circumstances  above  stated  the 
Brighton  Aquarium  or  any  part  thereof  was  opened 
or  used  for  public  entertainment  or  amusement  on 
any  part  of  the  Lord's  Day,  contrary  to  21  Geo.  3, 
c.  49,  s.  1. 

If  the  court  shall  be  of  opinion  in  the  affirmative, 
judgment  is  to  be  entered  for  the  plaintiff  for  one 
penalty  of  200^.  If  the  court  shall  be  of  opinion  in 
the  negative,  judgment  is  to  be  entered  for  the 
defendants. 

Qiffard,  Q.C.  (with  him  Bosanquet)  for  the  plain- 
tiff.— The  proceedings  of  the  defendants  on  Sundfiy 
are  clearly  forbidden  by  the  words  of  21  Greo.  3, 
c.  49.  By  the  1st  section  it  is  enacted  "  That  from 
and  after  the  passing  of  this  present  Act,  any 
house,  room,  or  other  place  which  shall  be  opened 
or  used  for  public  entertainment  or  amusement,  or 
for  publicly  debating  on  any  subject  whatsoever, 
u]X)n  any  part  of  the  Lord's  Day  called  Sunday, 
and  to  which  persons  shall  be  admitted  by  the 
payment  of  money,  or  by  tickets  sold  for  money, 
shall  be  deemed  a  disorderly  house  or  place ;  and 
the  keeper  of  such  house,  room,  or  place  shall 
forfeit  the  sum  of  200L  for  every  day  that  such 
house  room  or  place  shall  be  opened  or  used  as 
aforesaid  on  the  Lord's  Day,  to  such  person  as  will 
sue  for  the  same,  and  be  otherwise  punishable  as 
the  law  directs  in  cases  of  disorderly  houses ;  and 
the  person  managing  or  conducting  such  entertain- 
ment or  amusement  on  the  Lord's  Day,  or  acting 
as  master  of  the  ceremonies  there,  or  as  moderator, 
president  or  chairman  of  any  such  meeting  for 
public  debate  on  the  Lord's  Day,  shall  likewise  for 
every  such  offence  forfeit  the  sum  of  1002.  to  such 
person  as  will  sue  for  the  same ;  and  every  door- 
keeper, servant,  or  other  person  who  shall  collect 


or  receive  money  ortickets  from  persons  assembling 
at  such  house,  room,  or  place  on  the  Lord's  Day,  or 
who  shall  deliver  out  tickets  for  admitting  persons 
to  such  house,  room,  or  place  on  the  Lord's  Day, 
shall  also  forfeit  the  sum  of  503.  to  such  person  as 
will  sue  for  the  same."  It  cannot  be  contended 
that  this  place  is  not  used  for  public  entertainment 
or  amusement  on  Sunday,  and  even  if  any  technical 
difficulties  as  to  the  parties  could  be  suggested 
they  would  be  cured  by  the  2nd  section,  "  And 
whereas  by  reason  of  the  many  subtle  and  crafty 
contrivances  of  persons  keeping  such  houses,  rooms, 
or  places  as  aforesaid,  it  may  often  be  difficult  to 
prove  who  is  the  real  owner  or  keeper  thereof;  be 
it  enacted  by  the  authority  aforesaid  that  any 
person  who  shall,  at  any  time  hereafter,  appear 
act  or  behave  him  or  herself  as  master  or  mistress, 
or  as  the  person  having  the  care,  government,  or 
management  of  any  such  house,  room,  or  place  as 
aforesaid,  shall  be  deemed  and  taken  to  be  the 
keeper  thereof,  and  shall  be  liable  to  be  sued  or 

Erosecuted  and  punished  as  such,  notwithstanding 
e  or  she  be  not  in  fact  the  real  owner  or  keeper 
thereof;  and  whenever  any  such  house,  room,  or 
place  shall  belong  to  or  be  kept  by  divers  persons 
m  partnership  as  joint-owners  or  joint-keepers 
thereof,  each  and  every  such  joint  owner  or  joint 
keeper  of  such  house,  room,  or  place  shall  be 
deemed  the  keeper  thereof,  and  shall  be  liable  to  be 
sued  or  prosecuted  and  punished  as  such.  And 
any  house,  room,  or  place  at  which  persons  shall 
be  supplied  with  tea,  coffee,  or  any  other  refresh- 
ments of  eating  and  drinking  on  the  Lord's  Day,  at 
any  greater  prices  than  the  common  and  usual  prices 
at  which  the  like  refreshments  are  commonly  sold 
upon  other  days  at  such  house,  room,  or  place,  or 
at  coffee  houses,  or  other  houses  where  the  same 
are  usually  sold,  shall  be  deemed  a  house,  room,  or 
place  to  which  persons  are  admitted  by  the  pay* 
ment  of  money,  although  money  be  not  there  taken 
in  the  name  of  or  for  admittance,  or  at  the  time 
when  persons  enter  into  or  depart  from  such  house, 
room,  or  place;  and  any  house,  room,  or  place 
which  shall  be  opened  or  used  for  any  ptrblic 
entertainment  or  amusement,  or  for  public  debate 
on  the  Lord's  Day,  at  the  expense  of  any  number 
of  subscribers  or  contributors  to  the  carrying  on 
any  such  entertainment,  or  amusement,  or  debate 
on  the  Lord's  Day,  and  to  which  persons  shall  be 
admitted  by  tickets,  to  which  the  subscribers  or 
contributors  shall  be  entitled,  shall  be  deemed  a 
house,  room,  or  place  to  which  persons  are  admitted 
by  the  payment  of  money  within  the  meaning  of 
this  Act."  Baxter  v.  Langhy  (L.  Rep.  4  0.  P. 
21)  is  the  only  recent  decision  on  this  Act,  and 
the  facts  there  are  very  different  from  these. 

Manisiy,  Q.O.  (with  him  McMillan)  for  the 
defendants.— This  Act  of  1781  was  passed  just 
after  the  Lord  George  Gordon  riots,  and  was 
directed  against  proceedings  totally  different  from 
those  of  the  defendants.  The  preamble  says 
"  Whereas  certain  houses,  rooms,  or  places  within 
the  cities  of  London  or  Westminster  or  in  the 
neighbourhood  thereof  have  of  late  frequently  been 
opened  for  public  entertainment  or  amusement, 
upon  the  evening  of  the  Lord's  Day  commonly 
called  Sunday ;  and  at  other  houses,  rooms,  or 
places  within  the  said  cities  or  in  the  neighbour- 
hood thereof,  under  pretence  of  inquiring  into 
religious  doctrines  ana  explaining  texts  of  Holy 
Scripture,  debates  have  frequently  been  held  on 
the  evening  of  the  Lord's  Day,  concomisg  divers 
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texts  of  Holy  Scripture  by  persons  nnlearDed  and 
incompetent  to  explain  the  same,  to  the  corruption 
of  good  morals  and  to  the  great  encouragement  of 
irreiigion  and  profaneness."  The  magnitude  of 
the  penalties  imposed,  the  severity  of  the  provi- 
sions, and  the  language  used,  all  imply  that  this 
enactment  could  not  have  been  directed  against 
proceedings  of  the  innocent  nature  described  in 
this  case.  The  plaoe  may  be  said  rather  to  be  set 
apart  for  enjoyment  and  rest  than  for  entertain- 
ment and  amusement.  [Blackburn,  J. — All  that 
we  have  to  decide  is  whether  any  limit  to  the 
meaning  of  "  entertainment  and  amusement  **  can 
be  suggested  which  may  exclude  this  case  from 
the  application  of  the  Act.]  Under  the  Srd  section 
all  persons  ad7ertiBing  these  programmes  will  be 
liable  to  a  penalty  of  502.  if  the  defendants  can  be 
sned  in  this  action.  It  is  difficult  to  understand 
how  such  a  statute  as  this  has  not  been  long  ago 
repealed. 

Blackburf,  J. — I  am  af^id  we  have  no  ground 
for  believing  that  this  Act  of  Parliament  is  not  at 
present  in  force;  and  although  I  avowedly  and 
designedly  state  that  I  am  most  anxious  to  find  a 
bole  in  its  provisions  by  which  the  defendants 
might  escape,  I  am  anable  to  see  any.  This  seems 
to  be  an  innocent  and  admirable  entertainment, 
butit  cannot  be  considered  free  from  the  application 
of  this  Act.  It  is  certainly  a  place  of  entertainment 
and  amusement  opened  under  the  circumstances 
expressly  forbidden  by  the  1st  section.  The 
penalties  are  enormous,  and  the  provisions  are 
oppressive,  but  they  seem  to  be  the  law  of  the 
land,  w  hich  we  have  to  administer.  Our  j  udgment 
must  be  for  the  plaintiff. 

Field,  J. — I  am  of  the  same  opinion.  I  think 
those  persons  who  are  anxious  to  induce  people  to 
frequent  public  houses  on  Sundays  less  than  they 
at  present  do,  might  greatly  aia  their  object  by 
obtaining  the  repeal  of  this  statute  and  by 
encouraging  such  entertainments  as  these.  As  the 
law  now  stands  the  court  can  only  enforce  the 
penalty  sued  for. 

Judgment  for  plaintiff. 

Attorney  for  plaintiff,  Bridges,  Sawtell,  Heywood, 
and  Ram, 
Attorneys  for  defendants,  Benham  and  Tindell, 


Tuesday,  April  27, 1875. 
Whits  v.  Hindlbt  Local  Board. 

Non^Cfpair  of  highway — Communication  with  sewer 
— Liability  ofl/ocoi  Board — 11  §r  12  Vict,  c.  63, 
ss.  43,  45,  68, 117. 

Within  the  defendaiits'  district,  an  iron  grid,  through 
which  the  surface  water  from  the  road  ran  into  a 
sewer,  was  left  for  six  months  unth  two  bars  broken. 
The  plaintiffs  horse  when  going  along  the  road 
put  his  leg  through  and  wa^  injured.  The  sewer 
was  vested  in  the  defendants  under  sect,  43,  and 
the  road  vmder  sect,  68  of  the  Public  Health  Act 
1848. 

EM  that,  even  if  this  were  non-repair  of  the  high" 
way  for  which  the  defendants  could  not  be  sued, 
iliey  were,  al  aU  events,  jointly  liable  for  the  state 
of  the  grid,  as  the  sewer  auihwriiy,  so  as  to  justify 
the  verdiUfor  {hsplavntif. 

Appeal  from  the  Wigan  County  Court. 
This  was  an  action  brought  to  recover  the  sum  of 

\4l.  9«.   by  the  plaintiff,  a  surgeon,  residing  at 

Wigan,  in  the  county  of  Lancaster,  against  the 


defendants,  a  local  board  of  health  established 
under  the  provisions  of  the  Public  Health  Act  1848 
for  the  district  of  Hindley,  in  the  said  county  of 
Lancaster,  for  injury  sustained  by  the  plaintiff's 
horse  by  reason  of  its  putting  one  of  its  feet  upon 
a  grid  which  was  out  of  repair  on  the  highway  in 
Hindley  leading  from  Wigan  to  Leigh,  and  within 
the  district  and  within  the  liehted,  and  paved 
area  of  the  Hindley  Local  Board,  in  the  month  of 
April  1874. 

The  plaintiff's  notice  of  action  was  admitted  by 
the  defendants  to  have  been  duly  given  a  month 
before  trial,  and  to  be  a  sufficient  notice,  and  was 
in  evidence ;  and  the  amount  of  damage  sustained 
by  the  plaintiff  was  also  admitted. 

At  tne  trial  which  took  place  in  the  County 
Court  at  Wigan  on  the  16th  Sept.  1874,  the  plain- 
tiff and  defendant  were  both  represented  by 
attorney,  and  the  facts  proved  in  evidence  or 
admitted  by  the  respective  attorneys  were  as 
follow : 

The  highway  in  Hindley  leading  from  Wigan  to 
Leigh  is,  to  the  extent  of  thirteen  feet  in  width, 
piCved  with  stone  sets,  and  the  other  portion  ten 
feet  four  inches,  is  soft,  being  composea  of  cinders, 
used  both  by  persons  traveling  on  horseback  and 
pedestrians. 

At  the  edge  of  the  part  of  the  road  srhioh  is 
paved,  and  within  the  cinder  or  sofb  part  of  the 
road,  are  iron  grids,  and  one  was  produced  in  court, 
and  is  hereinaiter  c»dled  "  the  gnd,"  about  sixteen 
inches  square  on  the  outside  and  twelve  inches 
square  on  the  inside. 

This  grid  and  other  similar  grids  were  placed  at 
equal  distances  of  about  100  yards  along  the  road 
for  the  purpose  of  conveying  the  surface  water  off 
the  paved  portion  of  the  ro^  into  a  sewer  running 
under  the  grids.  The  grids  were  so  placed  in  the 
road  before  the  local  board  was  established,  and  upon 
ts  formation  the  sewer  and  the  grid  became  vested 
in  and  belonged  to,  and  were  entirely  under  the 
management  and  control  of  the  board  of  health. 

On  the  10th  April  1874,  the  plaintiff's  son  was 
riding  the  plaintiff's  horse  along  the  highway  in 
question  in  the  daylight,  and  in  attempting  to  pass  a 
cart  which  was  going  in  the  same  direction  as 
himself,  he  rode  his  horse  off  the  paved  part  of  the 
road  on  to  the  cinder  or  soft  part,  and  in  doing  so 
the  horse  put  its  foot  upon  the  grid  in  question, 
two  bars  of  which  had  been  previously  broken, 
and  a  third  bar  gave  way,  and  the  horse's  hind  foot 
went  through  the  grid,  and  it  remained  fixed  to 
and  was  pulled  out  of  its  bed  by  the  horse's  leg, 
the  horse  being  thereby  damaged  and  injured,  it 
was  proved  by  two  witnesses  in  evidence  that  the 
grid  in  question  had  had  two  bars  broken  for  six 
months  prior  to  the  accident,  but  it  did  not  appear 
that  any  notice  of  its  defective  state  had  been  given 
to  the  local  board ;  and  the  clerk  of  the  said  local 
board,  the  only  witness  called  by  the  defendants  said 
that  he  was  not  aware  of  it,  and  he  was  the  proper 
party  to  be  served  with  all  notices  intended  for  the 
local  board.  He  also  stated  that  it  was  the  duty 
of  the  foreman  of  the  Hindley  Local  Board  to  look 
after  the  roads  at  the  time  of  the  accident,  and  that 
he  should  consider  such  foreman  guilty  of  neglect 
if  he  had  allowed  a  grid  to  remain  broken  for  six 
months  without  communicating  the  fact  to  the 
local  board ;  the  same  witness  added  that  he  saw 
no  objection  to  the  plaintiff's  son  riding  where  he 
was  when  the  accident  occurred. 

At  the  hearing  of  the  case  the  plaintiff's  attorney 
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contended  that  one  or  more  of  the  servants  of  the 
defendants  had  been  guilty  of  such  negligence  as 
to  make  the  defendants  responsible  in  damages  to 
the  plaintiff,  and  relied  upon  the  case  Foreman  and 
Wife  V.  The  Mayor  and  Goryoration  of  Canterbury 
(40  L.  J.  138,  Q.  B.,  and  L.  Eep.  6  Q.  B.  214),  and  the 
cases  therein  cited. 

The  defendant's  attorney  on  the  other  hand  con- 
tended that  the  Act  complained  of  amounted  to  a 
nonfeasance  only,  for  which  the  plaintiff  had  no 
remedy  by  action,  but  only  by  an  indictment,  and 
he  relied  upon  Gihaon  v.  The  Mayor  and  CorpO' 
ration  of  Fresioyi  (L.  Eep.  5  Q.  B.  218). 

The  Judge  of  the  County  Court  reserved  his 
decision,  and  on  the  8th  Oct.  1874,  gave  a  verdict 
for  the  plaintiff  relying  principally  on  the  judgment 
and  direction  of  Blackburn,  J.  in  Forevftan  v.  The 
Mayor  of  Canterbury,  but  on  the  application  of  the 
defendants  he  gave  leave  to  appeal ;  and  the  ques- 
tion now  for  the  opinion  of  the  Court  of  Queen's 
Bench  was  whether  under  the  facts  hereinbefore 
stated  and  agreed  to  by  both  parties,  the  defendants 
are  or  are  not  liable  in  an  action  at  law  for  the 
injuries  caused  to  the  plaintifiTs  horse,  and 
whether  the  decision  of  the  County  Court  Judge 
ought  to  be  set  aside  and  a  verdict  entered  for 
the  defendants. 

Baylie  argued  for  defendants,  the  appellants. — 
The  cases  establish  that  mero  omission  is  no 
ground  of  liability  against  a  local  board.  Gibson 
V.  The  Mayor,  8fc.  of  Preeton  (L.  Rep.  6  Q.  B.  218), 
upon  which  the  defendants  relied  before  the  magis- 
trates, was  a  demurrer  to  the  declaration,  in 
which  it  was  alleged  to  be  the  duty  of  the  defen- 
dants, as  local  board  of  health,  to  level  and  repair 
a  public  footway,  which  was,  for  want  of  necessary 
levelling  and  repairing,  ruinous  and  out  of  repair, 
and  dangerous  to  persons  lawfully  nsiug  and 
passing  along  the  same.  And  the  defendants 
wrongfully  permitted  the  same  to  be  and  remain  so 
ruinous,  out  of  repair,  and  dangerous,  by  reason 
whereof  the  plaintiff,  whilst  lawfully  using  and 
passing  along  the  public  footway,  was  thrown  down 
and  broke  his  leg.  The  court,  after  taking  time  to 
consider,  gava  judgment  for  the  defendants,  holding 
that  an  action  for  personal  injuries  sustained  by 
one  of  the  public,  owing  to  the  non-repair  of  a 
highway  does  not  lie  against  a  local  board  of  health 
constituted  under  the  Public  Health  Act  1848. 
The  same  thing  was  decided  with  respect  to  the 
liability  of  a  vestry  appointed  under  the  Metropolis 
Local  Management  Act  1855,  in  Parsons  v.  St, 
Matthew,  Bethnal  Green  (L.  Bep.3  0.  P.  56).  These 
decisions  are  consistent  with  Foreman  v.  Mayor, 
Sf'c.  of  Canterbury  (L.  Rep.  6  Q.  B.  214),  cited  as  an 
authority  for  the  plaintiff.  There  it  was  held  that 
the  defendants  were  liable  as  a  local  board  to  an 
action  for  negligence  of  their  servants,  which  as  it 
was  argued  was  a  misfeasance,  not  a  mere  non- 
feasance. By  sect.  68  of  the  Public  Health  Act 
1848  (11  &  12  Vict.  c.  63)  "  all  present  and  future 
streets,  being  or  which  at  any  time  become  high- 
ways within  any  district,  and  the  pavements, 
stones,  and  other  materials  thereof,  and  all 
buildings,  implements,  and  other  things  provided 
for  the  purposes  thereof  by  any  surveyor  of  high- 
ways, or  by  any  person  serving  the  office  of 
surveyor  of  highways,  shall  vest  in  and  be  under 
the  management  and  control  of  the  said  local 
board  of  health.  And  the  said  local  board  shall, 
from  time  to  time  cause  all  such  streets  to  be 
levelled,  paved,  flagged,  channelled,  altered,  and 


repaired,  as  and  when  occasion  may  require."  The 
board's  duty  and  liability  are  more  fully  explained 
by  sect.  117 ;  *'  the  local  board  of  health  within  the 
limits  of  their  district,  shall,  exclusively  of  anj 
other  person  whatsoever,  execute  the  office  of  and 
be  surveyor  of  highways,  and  have  all  such  powers 
authorities,  duties,  and  liabilities  as  any  surveyor  of 
highways  in  England  is  now  or  may  hereafter,  be 
invested  with  or  be  liable  to  by  virtue  of  his  office 
by  the  laws  in  force  for  the  time  being,  except  in 
so  far  as  such  powers,  duties,  or  authorities  are  or 
may  be  incons^istent  with  the  provisions  of  this 
Act."  [Blackbuen,  J. — The  real  question  in  the 
case  seems  to  be  whether  the  duty  to  keep  this  grid 
in  repair  was  imposed  upon  the  aefendants,  bv  the 
vesting  in  them  of  the  materials  of  the  road  by 
sect.  68.  If  it  was  their  duty,  the  fact  of  the  grid 
being  left  unrepaired  for  six  months  would  surely 
be  negligence.]  Hannen,  J.  concludes  the  con- 
sidered judgment  of  the  court  in  Gibson  v.  Mayor 
of  Preston,  by  expressing  an  "  opinion  that  the 
Legislature  did  not  intend  by  the  Public  Health 
Act  1848,  to  give  to  a  person  in  the  position  of  the 
plaintiff  a  right  of  action  which  did  not  previously 
exist." 

Appleton,  for  respondent. — The  question  is  not 
limited  to  whether  this  grid  is  vested  in  the  defen- 
dants under  the  68th  section  of  the  Public  Health 
Act;  we  must  also  consider  whether  any  other 
duty  imposes  this  liability  upon  them.  By  the 
43rd  section  of  that  Act  all  sewers  "  together  with 
all,buildings,  works,  materials,  and  things  belonging 
or  appertaining  thereto,  shall  vest  in,  belong  to,  and 
be  entirely  under  the  management  and  control  of 
the  local  board  of  health."  And  by  sect.  45,  "  the 
local  board  shall,  from  time  to  time,  repair  the 
sewers  vested  in  them  by  this  Act,  and  may  alter 
or  close  up  sewers."  [Blackburn,  J.— Is  this 
grid  a  part  of  the  sewer,  which  the  sewer  authority 
is  bound  to  repair  P]  The  case  finds  that,  upon  the 
formation  of  the  local  board,  the  sewer  and  the  grid 
became  vested  in  and  belonged  to  and  were  entirely 
under  the  management  and  control  of  the  board  of 
health.  This  grid  was  part  of  the  materials  and 
things  belonging  or  appertaining  to  the  sewer.  At 
all  events  it  belongs  either  to  the  sewer  or  the 
highway,  and  in  either  case  the  defendants  are 
liable.  [Blackbukn,  J. — If  part  of  the  highway, 
have  the  board  done  more  than  leave  it  un- 
repaired P]  As  a  matter  of  fact  the  grid  is  found 
to  be  a  part  of  the  sewers,  and  it  is  sufficient  for 
the  plaintiff  if  the  defendants  in  either  of  their 
capacities  are  only  jointly  liable. 

JBaylis  in  reply. — The  object  of  this  grid  is 
merely  to  dram  the  surface  water.  [Black- 
burn, J. — It  flowed  into  what  is  a  "  sewer  "  by  the 
interpretation  clause,  sect.  2  of  the  Act  of  1848.] 
But  the  grid  is  part  of  the  highway. 

Blackburn,  J. — This  a  case  of  some  nicety  and 
difficulty.  I  think  Mr.  Baylis  was  right  in  his 
contention  that  as  part  of  the  high?ray,  the  defen- 
dants would  not  be  liable  for  the  non-repair  of  this 
grid ;  and  I  think  Mr.  Appleton  was  right  in  saying 
that  as  part  of  the  sewer  they  would  be  liable. 
This  is  sufficient  for  the  plaintiff,  and  his  verdict, 
therefore,  will  stand.  I  think  the  local  board, 
whose  position  is  that  of  the  surveyor  of  highways, 
is  not  liable  for  injury  to  an  individual  occasioned 
by  want  of  repair  of  the  highway;  it  is  the 
business  of  the  inhabitants,  as  it  was  in  the  time 
of  surveyors,  and  not  the  business  of  the  board,  to 
repair  the  highways.    The  two  cases,  one  in  this 
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court,  and  one  in  the  Common  Fleas,  Oihson  y. 

Mayor  of  PregUmt  and  PcMrifons  t,  8t  Matthew, 

BeUmal  Qreen,  both  decide  this.    Then  the  question 

is  whether  as  owners  of  this  grid  the  defendants, 

being  the  sewer  authority,  are  responsible  for  the 

plaintiff's  claim.    Sects.  43  and  45  give  the  local 

Doard  all  the  sewers  and  the  dnties  concerning 

them ;  and  it  is  found  as  a  fact  of  the  case  that 

both  the  sewer  and  the  grid  are  entirely  under  the 

management  and  control  of  the  board  of  health. 

It  is  also  found  that  the  grid  was  placed  for  the 

purpose  of  oonTeying  the  sur&ice  water  off  the  road 

mto  a  sewer.    This  must  mean  that  there  were  two 

objects  in  constructing  this  communication  for  the 

water  from  the  road  to  the  sewer.    The  water  would 

baje  flowed  through  the  hole  without  any  ^rid 

being  placed  over  it ;  but  the  grid  in  the  first  place 

prevents  the  hole  from  being  dangerous  to  the  use 

of  the  highway,  which  would  render  it  subject  to 

the  management  of  the  highway  authority ;  and 

secondly  it  prevents  the  materials  of  the  road  being 

washed  into  the  sewers,  which  is  an  advantage 

peculiar  to  the  sewer  authority.    One  may  be  said 

to  be  a  highway  purpose,  and  the  other  a  sewer 

pnrpose.    As  owners  of  the  sewers  the  defendants 

bave  at  least  a  joint  liability  with  themselves  as 

owners  of  the  highways  to  keep  this  grid  in  repair. 

It  is  not  necessary  to  sa^  whether  their  duty  as 

road  owners  to  repair  this  part  of  the  highway,  or 

to  put  an  end  to  tnis  nuisance,  makes  them  liable 

in  this  action ;  the  fact  that  they  are  at  least  jointly 

responsible  as  sewer  owners  for  the  condition  of 

this  grid,  is  sufficient  ground  for  the  verdict  in  the 

plaintiffs    favour.      Our    judgment    is    for   the 

respondent. 

Field,  J. — I  have  come  to  the  same  conclusion , 
and  I  put  it  on  the  ground  only  of  this  ^id's 
connection  with  the  sewer,  and  the  defendants' 
joint  liability  at  least,  as  owners  of  the  materials 
and  things  belonging  or  appertaining  thereto.  It 
is  not  necessary  to  consider  what  was  the  defen- 
dants' duty  asliighfray  authority. 

Judgment  for  plaintiff. 

Attorneys  for  appellant,  Gregory,  Eowcliffe,  and 
Co.  for  J.  F,  Taylor,  Wigan. 

Attorneys  for  respondent,  Paterson,  Snow,  and 
Bwmey,  for  Wright  and  AppUtmi,  Wigan. 


Wednesday,  April  28,  1875. 

ToMMNSON  V.  West. 

Matter  and  Servam^ts  Act  1867  (30  5-31  Vict  c.  141). 

— Contract  of  service — Ma/rrled  woman, 

•i  numried  woman  cannot  enter  into  a  contract  of 

service  within  the  mea/ninq  of  the  Master  a/nd 

B&rvwnt  Act  1867  (30  ^  31  Vict.  c.  141),  sect.  2 

independently  of  her  husband. 

The  question  for  the  opinion  of  the  court  in  this 

case  was  whether  a  married  woman  could  enter 

into  a  contract  of  pervice  within  the  meaning  of 

the  Master  ajid  Servant   Act    1867    (30   &   31 

^cL  c.  141),  without  the  consent  of  her  husband, 

BO  as  to  giye  the  justices  jurisdiction  to  adjudicate 

on  an  information  or  complaint  under  that  Act. 

The  justices  were  of  opinion  that  she  could  not, 

&Qd  dismissed  the  case  against  the  respondent,  a 

Ottrried  woman,  who  haa  been  summoned  under 

,  wet.  4. 

L  i?Z^  *  31  Vict  c.  141,  a. 2,  "The  word  'employed' 
I  ihaU  indode  any  servant,  workman,  artificer,  labonrer, 
I  apprentice,  or  other  pereon,  whether  under  the  age  of 


twenty-one  years  or  above  t)iat  age,  who  has  entered 
into  a  oontraot  of  aervioe  with  anv  employer.  The 
words  '  oontraot  of  aervioe '  shall  inomde  any  oontraot, 
whether  in  writing  or  by  parol,  to  serve  for  any  period 
of  time,  or  to  execute  any  work."  By  seot.  3,  "  Nothingr 
in  this  Act  shall  apply  to  any  oontraot  of  aervioe  other 
than  a  oontraot  within  the  meaning  of  the  enactments 
described  in  the  first  eohednle  to  vob  Act,  or  some  or 
one  of  them,  or  to  any  employer  or  employed  other  than 
the  parties  to  a  contract  of  service  to  which  this  Act 
applies  as  aforesaid,"  &o. 

By  section  4,  "  Wherever  the  employer  or  employed 
shall  neglect  or  ref  nse  to  f nlfil  any  contract  of  service, 
or  the  employed  shall  neglect  or  refuse  to  enter  or  com- 
mence  his  service  according  to  the  contract,  or  shcJl 
absent  himself  from  his  service,  or  wherever  any  ques- 
tion, difference,  or  dispute  shall  arise  as  to  the  rights  or 
liabilities  of  either  of  the  parties,  or  touching  any  mis- 
nsaffe,  misdemeanor,  misconduct,  ill-treatment,  or  injury 
to  the  person  or  property  of  either  of  the  parties  under 
anv  contract  of  service,  the  party  aggrieved  may  lay  an 
information  or  complaint  in  writing  before  a  justice,"  on 
which  a  summons  ma^  be  issued. 

By  sect.  9  two  justices  can  hear  and  adjudicate  on  the 
ease,  and  make  such  orders  as  are  therein  provided. 

By  sect.  16,  '*  Upon  the  hearing  and  determining  of 
any  information  or  complaint  between  employer  and  em- 
ployed, and  on  any  appeal  under  the  provisions  of  Uiis 
Ac^  the  respective  parties  to  the  contract  of  senrioe, 
their  husbands  or  wives,  shall  be  deemed  and  oonsidered 
as  competent  witnesses  for  all  the  purposes  of  this  Act." 

The  respondent  did  not  appear. 

8elfe,  lor  the  appellants. — The  justices  were 
wroDK  in  dismissing  the  case.  The  definition  of 
"  employed  "  in  the  Act  is  wide  enough  to  include 
a  married  woman,  and  sect.  4  shows  that  every 
person  within  that  definition  can  enter  into  a  con- 
tract within  the  meaning  of  that  statute,  so  as  to 
become  subject  to  the  jurisdiction  given  to  the 
justices.  The  use  of  the  words  "  Their  husbands 
or  wives,"  in  sect.  16,  shows  plainly  that  it  was  con- 
templated by  the  Legislature  that  married  women 
should  be  subject  to  the  provisions  of  the  Act. 
By  the  Married  Women's  Property  Act  1870, 
33  &  34  Yict.  c.  93,  ss.  1, 11,  the  wages  and  earn- 
ings of  a  married  woman  are  made  her  separate 
property,  and  she  is  enabled  to  sue  for  them  in 
ner  own  name ;  the  "word  wages  "  implies  service, 
and  its  use  in  that  statute  shows  that  a  married 
woman  can  enter  into  a  contract  of  service. 

Blackbuen,  J.  —  In  the  statute  before  us  the 
Legislature  have  not  used  any  words  enabling  a 
married  woman  to  enter  into  a  contract  of  service. 
It  is  quite  clear  that  the  justices  were  right  in 
their  aecision.  We  cannot  say  than  a  married 
woman  is  a  contracting  party  within  the  meaning 
of  the  Act. 

Melloe,  J.,  concurred. 

Judgment  for  the  respondent. 

Attorneys  for  the  appellants,  Day  and  Has- 
sard,  for  Danf,  Ivens,  and  Co.,  Kidderminster. 


Wedf^sday.  Nov.  18, 1874. 

Chidlet  (app.)  V.  Chtjechwabdens  op  West  Ham 

(resps.) 

Distillery  fixtures  — Machinery — Tanks  andpumps — 

Rateability. 

The  premises  of  a  distillery  contained  tanks  which 
formed  the  roofs  of  rooms  and  houses,  boiling 
backs  and  mash  tuns,  lying  on  brick  piers  against 
the  walls,  which  formed  the  floors  of  some  of  the 

,  rooms  and  were  connected  by  pipes  to  other  houses, 
reservoirs,  and  other  articles  necessary  for  the 
process  of  distilling.  They  were  aU  heavy  and 
either  unattached,  except  by  the  communicating 
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pipes,  to  the  walls  or  piers  upon  which  they  stood, 

orfasf-ened  only  hy  screws  for  the  purpose  of  being 

steadied.    Each  was  to  he  bought  and  sold  as  a 

separate  article,  a/nd    if  all  were  removed  the 

pi-emises  might  be  used  for  other  manufacturing 

purposes. 

Held  thai  these  articles  were  not  fixtures,  and  could 

not  he  properly  rated  in  the  assessment  of  the 

premises  to  the  poor  rate. 

This  was  a  case  stated  on  appeal  against  a  poor 

rate  upon  a  distillery  occupied  by  the  appellant  in 

the  parish  oi  West  Ham,  covering  two  and  a  half 

acres.    The  rateable  value  was  11002.,  made  up  as 

follows : — land,  buildings,  machinery,  vessels,  and 

apparatus  4142. ;  steam  engines  901. ;  steam  boilers 

and  pipes  862.  lOs, ;  total  5902.  10s,    These  were 

admitted  by  appellant  to  include  fixtures,  and  to 

be  properly  rated.    There  were  other  items  which 

the  appellant  contended  were  not  fixtures  and  not 

rateable,  namely,  tanks  forming  the  roofs  of  three 

houses  respectively  valued  at  652. ;  boiling  backs, 

refrigerators^  and  water  heater,  valued  at  652. ; 

mash  tuns,  pumps,  under  backs,    wash    backs, 

reservoir,  distilling  apparatus,  valued  at  3782. 108. ; 

total  5082.  lOs. 

The  following  were  the  paragraphs  of  the  case 
which  raised  the  points  in  dispute : 

^4.  The  roof  of  the  malt  crushing  or  meal  room 
is  formed  by  a  cast  iron  tank  resting  on  iron 
girders  35ft.  by  16ft.,  which  is  used  as  a 
liquor  back  or  water  tank ;  the  water  is  pumped 
into  it  by  means  of  pipes  connected  with  a  force 
pamp,  hereinafter  described,  in  the  eight-horse 
engine-house,  and  the  water  passes  from  this  tank 
to  supplv  the  boiling  backs,  also  hereinafter  men- 
tioned, bv  means  of  pipes  connecting  them 
respectively. 

25.  The  boiling  water  for  the  mash  tuns  is  heated 
in  wooden  vessels  called  boiling  backs  by  means 
of  steam  supplied  from  the  large  steam  boilers. 
The  boiling  house  contains  three  2^  inch  fir  wood 
boiling  backs  with  steam  connections.  Two  of 
these  will  contain  20,000  gallons  each,  the  other 
will  contain  26,000  gallons.  They  stand  on  wooden 
girders  which  lie  on  brick  piers  built  up  close  to 
the  walls  of  the  building.  There  is  no  flooring 
under  them,  but  the  flooring  surrounds  them  at  a 
distance  of  about  two  inches.  They  are  supplied 
with  cold  water  by  pipes  passing  through  the  walls 
of  the  building  from  the  water  tank  mentioned  in 
paragraph  24.  A  pipe  from  the  large  steam  boilers 
passes  through  the  walls  separating  the  boiling 
house  from  the  steam  boiler  house  over  the  top  of 
each  back,  and  thence  into  the  water  inside,  through 
which  hot  steam  for  the  purpose  of  boiling  the 
water  is  spread  by  means  of  perforated  copper 
branches  radiating  from  such  pipes.      Another 

Eipe  is  bolted  on  to  the  bottom  of  each  boiling 
ack  which  passes  through  the  walls  of  the  building 
into  the  tun  room,  and  through  which  the  boiling 
water  is  conveyed  into  the  mash  tuns ;  there  are 
valves  in  such  pipes  for  regulating  the  supply. 

26.  The  tun  room  contains  two  cast-iron  mash 
tuns  28  feet  in  diameter,  with  false  bottoms  and 
agitating  apparatus,  driven  by  the  60-horse  steam- 
engine.  The  mash  tuns  are  made  of  plates  riveted 
together  and  stand  upon  brick  piers  about  six  feet 
high ;  they  pass  through  the  upper  flooring,  which 
surrounds  tnem,  at  a  distance  of  about  two  inches ; 
each  tun  is  supplied  with  hot  water  by  the  pipe 
comiug  from  the  boiling  backs,  which  pipe  is 
bolted  to  the  bottom  of  the  tun.    The  agitating  or 


mashing  apparatus  consists  of  an  upright  shaft 
in  the  middle  of  the  mash  tun  with  branching 
arms  which  are  made  to  revolve  within  the  tun  by 
means  of  a  shafb  and  wheels  connected  with  and 
worked  by  the  60-horse  engine.  There  are  four 
iron  pipes  attached  by  bolts  to  the  bottom  of  each 
mash  tun  through  which  pipes  the  liquid  or  wort 
is  passed  into  the  cast-iron  underback  ;  such  pipes 
are  also  bolted  to  the  underback.  There  is  also 
another  iron  pipe  bolted  on  to  the  bottom  of  each 
mash  tun  for  the  purpose  of  conveying  the  grains 
froYn  the  matsh  tun  (which  is  done  by  means  of 
pumps  in  the  basement  of  the  tun  room);  this 
pipe  passes  through  the  wall  of  the  building  over 
the  top  of  the  roofs,  and  discnarges  the  grains  into 
the  cast-iron  tank  forming  the  roof  of  the  grains 
house. 

27.  The  cast-iron  underback  stands  on  the  lower 
floor  of  the  tun  room  beneath  the  mash  tuns,  and 
is  connected  with  them  as  above  mentioned. 
Another  pipe  is  also  bolted  on  to  the  underback 
through  which  the  worts  are  pumped  by  means  of 
another  set  of  pumps  in  the  basement  of  the  tun 
room,  which  pipe 'passes  in  a  similar  manner  to  the 
pipe  for  carrying  off  the  grains,  and  discharges  the 
worts  into  the  other  portion  of  the  cast-iron  tank 
forming  the  roof  of  the  grain  bouse. 

28.  In  the  basement  of  the  tun  room  there  are 
the  set  of  pumps  used  for  pumping  the  grain  as 
above  mentioned  from  the  mash  tuns  into  the 
grains*  receiver,  which  are  worked  by  the  GO-horse 
engine  by  means  of  a  shaHi  or  gearing,  which 
passes  through  the  wall  dividing  the  engine-house 
from  the  tun  room,  and  another  set  of  pumps  for 
pumping  the  worts  as  above  mentioned,  which  are 
worked  in  like  manner.  There  is  also  a  single 
pump  used  for  pumping  water  into  the  tank  over 
the  meal  room,  and  a  set  of  three  pumps  used  for 
pumping  the  spent  waeh  from  the  wash  tanks  into 
the  nr  wash  receiver  mentioned  in  paragraph  44). 
The  single  pump  and  the  set  of  three  pumps  lastly 
mftntioned  are  worked  by  mean  of  the  S-horse 
engine  described  as  being  in  the  basement  of  the 
tun  room. 

31.  In  the  8-horae  engine-house  there  are  also 
several  pumps  which  may  conveniently  be  described 
here.    There  is  a  set  of  three  7-incn  brass  barrel 
wash  pumps  worked  by  the  8-horse  engine,  and  used 
exclusively  for  pumping  the  wash  from  the  wash 
backs  above-mentioned  to  the  wash  charger.   Also 
a  set  of  three  4-inch  wash  pumps  also  worked  by  the 
same  engine,  and  used  ei^clusively  for  the  purpose 
of  pumping  the  wash  from  the  wash  charger  or 
from  the  wash  reservoir  into  the  distilling  appa- 
ratus.   They  are  connected  with  the  wash  charger 
and  wash  reservoirs  by  pipes  bolted  on  to  them 
respectively,  and  with  the  still  by  other  pipes 
bolted  on  to  it.    There  are  also  two  hot  feints* 
pumps  worked  by  the  same  engine,  and  used  for 
pumping  the  hot  feints  from  the  feints*  receiver, 
to  be  presently  mentioned,  back  into  the  top  of  the 
still.    They  are  connected  with  the  fciuts"  receiver 
by  a  pipe  passing  through  a  wall  of  the  bailding, 
and  bolted  on  to  the  feints'  receiver,  and  with  the 
still  by  a  pipe  passing  through  the  upper  floor  of 
the  building,  and  bolted  on  to  the  top  of  the  still ; 
the  lastly  mentioned  pumps  are  fastened  by  bolts 
through  the  wall  of  tne  building  to  iron  plates  on 
the  other  side.    There  is  also  a  force  pump  worked 
by  the  same  engine  used  for  supplying  water  to 
the  steam  boilers;  such  pump  is  connected  on  the 
one  side  by  means  of  a  pipe  passing  uuder  ground 
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connected  as  described,  each  of  them  is  a  separate 
and  complete  article  in  itself,  known  in  the  trade 
as  such.  That  all  of  them  are  boaeht  and  sold  as 
separate  and  complete  articles,  and  that  most  of 
them  are  boaght  and  sold  second-hand  as  well  as 
new. 

45.  The  buildings  and  premises  as  they  stand  at 
the  present  time  are  fitted  and  of  more  value  for 
carrying  on  the  business  of  a  distillery  than  any 
other  business,  and  they  could  by  removing  the 
present  machinery,  vessels,  ana  apparatus  be 
adapted  to  other  manufacturing  purposes. 

47.  The  court  is  to  be  at  lioerty  to  draw  any 
inferences  of  fact,  or  in  case  they  consider  further 
information  is  required  on  any  point  to  remit  the 
case  for  amendment  by  the  parties  or,  in  case  of 
their  differing,  by  a  barrister  to  be  named  by  the 
court. 

48.  A  plan  showing  the  situation  of  the  several 
buildings  and  machinery  and  the  pipes  connecting 
the  same  respectively  had  been  prepared  and 
signed  by  the  solicitor  for  the  appellant  and  respon- 
dents respectively,  and  might  be  taken  and  referred 
to  as  part  of  thi£  case. 

49.  The  questions  for  the  opinion  of  the  court 
were,  whether  the  machinery,  vessels,  and  apparatus 
hereinbefore  described  and  fully  enumerated  and 
valued  as  in  dispute,  or  any  part  of  them,  were 
liable  to  be  rated. 

50.  If  the  court  should  be  of  opinion  that  the 
whole  of  such  machinery  was  liable  to  be  rated,  then 
both  the  rates  appealed  against  were  to  be  confirmed 
by  the  court  of  quarter  session. 

51.  If  the  court  should  be  of  opinion  that  any 
portion  of  such  machinery  and  apparatus  is  not 
liable  to  be  rated,  then  the  amount  agreed  as  the 
rateable  value  of  such  portion  or  portions  is  to  be 
deducted  from  the  said  sum  of  llOOI.,  and  the 
residue  after  such  deduction  is  to  be  taken  as  the 
rateable  value  of  the  premises  for  the  said  rate 
made  the  3rd  Jan.  1872,  instead  of  the  said  rateable 
value  of  llOOZ.,  and  the  said  rate  is  to  be  amended 
accordingly  by  the  said  court  of  quarter  sessions  ; 
and  if  the  amount  of  such  deduction  be  not  more 
than  300Z.,  in  that  event  the  said  rate  made  the 
28th  June  1871,  is  to  stand  confirmed  by  the 
quarter  sessions  at  800L 

52.  If  the  amount  of  such  deduction  be  more 
than  300Z.,  then  the  residue  of  the  llOOZ.,  after 
such  deduction,  is  to  be  taken  as  the  rateable  value 
of  the  premises  for  the  said  rate  made  the  28th 
June  1871,  instead  of  the  said  rateable  value  of 
800Z.,  and  the  said  last-mentioned  rate  is  also  to  bo 
amended  accordingly  by  the  said  court  of  quarter 
sessions.  The  court  is  to  deal  with  the  question 
of  the  costs  of  and  relating  to  the  said  appeals  and 
this  case,  and  determine  by  whom  and  in  what 
proportions  the  same  are  to  be  borne. 

M,  ChamherB,  Q.C.  and  Beaaley,  for  appellant, 
contended  that  none  of  the  disputed  articles  were 
annexed  to  the  freehold,  but  merely  stood  by  their 
own  weight,  and  differed  in  no  respect  from 
ordinary  chattels  in  a  house  or  warehouse,  which 
clearly  were  not  rateable. 

E.  Clarke  and  Banbury,  for  the  respondents* 
contended  that  though  not  annexed  to  the  freehold, 
still  these  heavy  articles  were  part  of  the  entire 
system  of  apparatus  and  machinery  used  in  the 
business,  and  so  were  rateable  : 

B.  y.  Lee,  8  L.  T.  Eep.  N.S.  437 ;  L.  Bep.  1 Q.  B.  241 ; 
B.  V.  Queet,  7  A.  &  £.  951 ; 
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to  a  water  reservoir  in  the  grounds,  and  on  the 
'  other  by  a  pipe  passing  through  the  walls  of  the 
building  into  the  steam  boiler-house,  and  connected 
with  the  steam  boilers. 

32.  In  a  tiled  lean-to  adjoining  the  8-horse 
engine-house  there  is  a  fir  wash  charter  for  holding 
25,000  gallons,  with  rouser  and  shalting,  which  is 
driven  by  the  last-mentioned  engine.  The  wash 
char]ger  stands  on  brick  piers,  and  is  used  for 
reoeiving  the  wash  from  the  wash  back,  whence 
it  is  brought  by  means  of  the  7-inch  pumps  pre- 
Tionsly  mentioned  through  the  iron  pipe  which 
nasses  through  the  wall  of  the  buildmg,  and  is 
bolted  on  to  tne  top  of  the  wash  charger.  At  the 
bottom  of  the  wash  charger  a  pipe  is  bolted  to  it 
connecting  it  with  the  wash  reservoir,  to  which 
the  pipe  is  also  bolted,  having  a  branch  connected 
with  the  4-in  pumps  previously  described,  and 
bj  means  of  which  tne  wash  is  pumped  from  the 
charger  into  the  distilling  apparatus. 

40.  In  the  grounds  there  is  a  fir  wash  receiver 
capable  of  containing  10,000  gallons.  A  copper 
pipe  passes  from  the  brick  wash  backs  mentioned 
to  a  set  of  pumps  in  the  basement  of  the  tun  room, 
and  thence  into  the  fir  wash  receiver,  and  by  means 
thereof  the  wash  is  pumped  from  the  brick  wash 
backs  into  the  fir  wash  receiver,  whence  it  is  drawn 
oS.  by  means  of  pipes  into  casks. 

41.  All  the  vessels,  machinery,  and  apparatus 
hereinbefore  described,  are  necessarily  usea  in  the 
process  of  distilling  now  carried  on  upon  the  pre- 
mises, and  no  portion  thereof  (except  the  engine 
and  pumps  in  the  cask  store),  can  be  disconnected 
from  the  other  portions  thereof  without  destroy- 
ing the  continuity  of  the  process  now  carried  out 
on  the  premises. 

42.  Although  the  operations  carried  on  by  the 
appellant  are  in  that  sense  continuous  from  the 
beginning  to  the  end,  it  is  not  essential  they  should 
be,  for  they  are  really  distinct  operations,  and  they 
become  continuous  because  the  product  beine 
liquid  it  is  necessarily  contained  in  vessels,  and 
passes  from  one  container  or  vessel  to  another  by 
a  pipe  or  conduit  of  some  kind  fixed  to  both  con- 
tainers or  vessels,  but  the  whole  of  the  processes 
are  necessary  for  the  production  of  the  raw  spirit, 
and  although  the  machinery,  vessels,  and  apparatus 
are  connected  together  by  the  pipes  or  shoots  to 
the  extent  and  in  the  manner  hereinbefore 
described,  yet  they  are  capable  of  being  easily 
disconnected  and  of  being  altogether  removed 
without  altering  the  buildings,  and,  in  fact,  some 
of  them  are  occasionally  taken  down  for  the  pur- 
pose of  cleaning  or  repair. 

43.  Wherever  in  tne  above  description  the 
articles  are  spoken  of  as  "  bolted  "  or  "  fastened  " 
together,  the  mode  of  connection  intended  is  the 
orainary  iron  screw  bolt  and  nut,  which  passes 
through  the  two  materials  to  be  fastened,  and  the 
nut  of  which  can  be  unscrewed  and  the  bolt  with 
drawn,  leaving  the  articles  separated.  The  cast- 
iron  pipes  from  one  room  to  another  are  in  lengths 
of  a  few  feet,  with  flanges  bolted  together,  and  the 

Sipes  either  run  through  holes  in  the  walls  or  the 
oorways  nnade  specially  for  the  purpose  without 
in  either  case  touching  the  buildings  in  accordance 
with  the  excise  regulations. 

44.  It  is  to  be  understood  throughout  the  above 
description  that  except  where  fastenings  and  con- 
nections are  stated,  all  the  machinery,  vessels,  and 
apparatna  in  dispute  are  retained  in  their  places 
by  their  ovrn  weight  merely.    That  before  being 

Mao.  Cas.— Vol.  IX 
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R,  T.  BiffM/ngham  and  StaffordiMn  Ooi-Ught  Com^ 

p«ny,  6  A.  A  £.  634 ; 
B,  V.  North  StaffordaMre  UaiUPoy  Company,  80  L.  J. 

es,  M.  G. 

Chamber$,  Q.G.  replied. 

Blackbubk,  J. — In  this  case,  which  is  perhaps 
not  80  stated  as  to  bring  oat  the  precise  point  in- 
tended to  be  or  which  might  have  been  raised,  the 
conrt  is  asked  if  certain  articles  described  are  liable 
to  be  rated.    There  is  no  difficulty  as  to  the  rale 
of  law  on  the  subject,  though  there  is  considerable 
difficulty  in  applying  the  rule.    Whatever  is  fixed 
to  the  realty  so  as  to  pass  as  landlord's  fixtures  in 
a  demise  of  the  premises  must  be  taken  to  be  part 
of  the  premises  for  the  purpose  of  ascertaining  its 
rateable    value.     The    question    wlmt    kind    of 
fixtures  comes  under  this  description  is  treated 
at  length  in  Holland  v.  Hodgson  (26  L.  T.  Bep. 
N.  S.    709 ;    L.    Rep.    7  C.  P.   828).     In   that 
case  it  is  stated  that  the  question  must  depend 
**  mainly  on  two  circumstances,  as  indicating  the 
intention,  viz.  the  degree  of  annexation  and  the 
object  of  the  annexation.    When  the  article  in 
question  is  no  farther  attached  to  the  land  than 
by  its  own  weight,  it  is  generally  to  be  considered 
a  mere  chattel.    See  Wutahea/r  v.  CottreXL  (1  E.  & 
B.  ^l^t),  and  the  cases  there  cited.    But  even  in 
such  a  case,  if  the  indention  is  apparent  to  make 
the  articles  part  of  the  land,  they  do  become  part 
of  the  land.    See  D*Eyncourt  v.  Gregory  (L.  Bep. 
3  Eq.  382).    Thus  blocks  of  stone  placed  one  on 
the  top  of  another  without  anv  mortar  or  cement, 
for  the  purpose  of  forming  a  dxy  stone  wall,  would 
become  part  of  the  land,  tnough  the  same  stones, 
if  deposited  ina  builder's  jrard,  and  for  convenience ' 
sake  stacked  on  the  top  of  each  other  in  the  form 
of  a  wall,  would  remain  chattels.  On  the  other  hand, 
an  article  may  be  very  firmly  fixed  to  the  land,  and 
yet  the  circumstances  may  be  such  as  to  show  that 
It  never  was  intended  to  he  part  of  the  land,  and 
then  it  does  not  become  part  of  the  land.    The 
anchor  of  a  large  ship  must  be  very  firndy  fixed  in 
the  ground  in  order  to  bear  the  strain  of  the  cable, 
yet  no  one  could  suppose  that  it  became  part  of  the 
land,  even  though  it  should  chance  that  ^e  ship« 
owner  was  also  the  owner  of  the  fee  of  the  spot 
where   the   anchor   was   dropped.     An   anchor 
similarly  fixed  in  the  soil  for  the  purpose  of  beu> 
ing  the  strain  of  the  chain  of  a  suspension  bridge 
would  be  part  of  the  land.    Perhaps  the  true  rule 
is  that  articles  not  otherwise  attached  to  the  land 
than  by  their  own  weight  are  not  to  be  considered 
as  part  of  the  land,  umess  the  circumstances  are 
such  as  to  show  that  they  were  intended  to  be 
part  of  the  land,  the  onus  of  showing  that  they 
were  so  intended  lying  on  those  who  assert  that 
they  have  ceased  to  be  chattels ;  and  that  on  the 
contrary,  an  article  which  is  affixed  to  the  land 
even  slightly  is  to  be  considered  as  part  of  the 
land  unless  the  circumstances  are  such  as  to  show 
that  it  was  intended  all  along  to  continue  a  chattel, 
the  onus  lying  on  those  who  contend  that  it  is  a 
chattel.    This  last  proposition  seems  to  be  in  effect 
the  basis  of  the  judgment  of  the  Court  of  Common 
Pleas  delivered  by  Maule,  J.  in  WUde  v.  Watere 
(16  C.  B.  637).    This,  however,  only  removes  the 
difficulty  one  step,  for  it  still  remains  a  question 
in  each  case  whether  the  circumstances  are  suf- 
ficient  to  satisfy  the  onus.    In  some  cases,  such  as 
the  anchor  of  the  ship  or  the  ordinary  instance 
given  of  a  carpet  nailea  to  the  floor  of  a  room,  the 
nature  of  the  thing  sufficientiy  shows  it  is  only 


fastened  as  a  chattel  temporarily,  and  not  affixed 
permanently,  as  part  of  the  land.  But  ordinary 
trade  or  tenant  fixtures  which  are  put  up  with  the 
intention  that  they  should  be  removed  by  the 
tenant  (and  so  are  put  up  for  a  purpose  in  one 
sense  only  temporary  and  certainly  not  for  the 
purpose  of  improving  the  reversionary  interest  of 
the  landlord)  nave  alwsys  been  considered  as  part 
of  the  land  though  severable  by  the  tenant  In 
most,  if  not  all,  of  such  cases  the  reason  why  the 
articles  are  considered  fixtures  is  probably  that 
indicated  by  Wood,  V.C,  in  Boyd  v.  SJujrroek 
(17  L.  T.  Sep.  N.S.  197;  L.  Sep.  6  Eq.  72), 
that  the  tenant  indicates  by  the  mode  in  which 
he  puts  them  up  that  he  regards  them  as 
attached  to  the  property  during  his  intereat 
in  the  property."  Now  I  am  not  prepared  to 
say  that  tne  various  articles  descnbea  in  the 
present  case  may  not  be  taken  into  aooount  as 
enhancing  the  value  of  tho  premises,  but  that 
question  is  not  asked,  and  we  are  only  to  say 
whether  the  things  are  rateable.  That  depends,  as  is 
stated  in  HoUa/ndY,  Hogdson  (ii&i«up.),  on  whether 
they  are  annexed  to  the  freehold,  and  if  they  are 
annexed  in  a  certain  sense,  with  what  intent  they 
were  so  annexed.  Applying  these  rules  it  appears 
by  the  case  that  all  the  articles  are  chattels,  well 
known  in  the  trade,  and  sold  separately  both  as 
new  and  as  second  hand.  They  are  not  attached 
to  the  premises  except  in  the  sense  that  the  weight 
of  the  article  keeps  it  steady,  and  though  one  or 
two  are  screwed  down  and  some  attaohea  to  pipes, 
which  again  are  attached  to  steam-engines,  or  to 
what  are  clearly  fixtures,  this  alone  will  not  make 
them  fixtures.  I  thought  at  first  that  the  two 
pumps  were  annexed  to  the  freehold,  bat  with 
some  hesitation  I  now  think  they  are  not  so 
annexed  as  to  come  within  the  rule.  They  are 
bought  as  independent  chattels,  and  though 
screwed  down  while  used,  still  they  can  easily  be 
unscrewed  and  again  sold  as  chattels ;  and  as  the 
rest  of  the  court  clearly  hold  they  are  not  annexed 
to  the  freehold,  I  agree  with  them.  All  the  items 
thus  are  nothing  more  than  chattels  which  rest 
and  steady  themselves  by  their  own  weight  or  with 
the  slight  assistance  of  a  screw,  and  are  not 
fixtures,  and  not  rateable  as  part  of  the  premises. 
Our  judgment  must,  therefore,  be  for  the  appel- 
lant. 

Lush,  J. — L  am  of  the  same  opinion,  ^ese 
cases  are  always  difficult,  owing  to  the  things 
being  often  almost  and  yet  not  entirely  fixtures. 
Still  I  think  that  none  of  those  here  described  are 
fixtures.  Looking  at  the  44th  paragraph  of  the 
case,  it  is  admitted  that  these  things  are  chattels, 
and  are  capable  of  bein^  severed  and  sold  again 
as  chattels.    I  do  not  think  from  the  description 

given  of  the  works  that  they  are  so  annexed  as  to 
ecome  part  of  the  soil.  As  to  the  pump,  I  think 
it  is  not  fixed,  and  that  as  it  is  capable  of  being 
sold  again,  and  is  fixed  merely  to  steady  it,  it  can- 
not be  treated  as  a  fixture.  As  to  the  tanks  en 
the  roof,  they  are  not  fixtures,  and  thoac[h  it  is 
said  they  form  the  roof  itself  of  the  buildings, 
still  all  that  this  means  is  that,  while  they  are 
there,  no  other  roof  is  required.  That  drciun- 
stance  does  not  make  them  so  annexed  aa  to 
cease  to  be  chattels.  On  all  the  other  points  I 
agree. 

QuADr,  J.  and  Abchibald,  J.,  oonoorred. 

Judgment  far  appeSUaU, 
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Xjswis  (app.)  V.  Arnold  (reap.). 
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ScUwrdayt  May  1, 1875. 
Lbwis  (app-)  V,  Abnold  (reap.). 


Owner  of  lands  and  buildings — Occupier  of  land-^ 
Haystack — Expense  of  fire  engine — The  Tovms 
Police  Clauses  Act  1847  (10  4*  11  Vict,  e,  89), 
«.33. 
The  respondent  was  owner  of  a  haystack,  which 
caught  on  fire  and  was  entirely  consutned,  I)  wring 
the  burning   a  fire  engine  was  sent  from  the 
neighbouring  town,  and  played  upon  the  fire 
unkl  the  woUer  supply  was  exhausted. 
Edd,  thai  the  respondent  was  liable  for  the  expense  of 
the  engine*  s  attendance,  as  "  the  owner  of  the  lands 
andbiiUdings  where  such  fire  shall  have  happened," 
finder  10  ^  11  Vict.  c.  89,  s,  83,  if  he  was  occupier 
of  the  land  on  which  the  hay  stanch  stood ;  but  not 
if  he  was  merely  permitted  to  keep  the  haystack 
on  the  ground  where  he  had  laiely  vwrchased  U. 
This  was  a  case  stated  by  two  of  ner  Majesty's 
jostioes  of  the  peace  in  ana  for  the  coanty  of  Kent, 
under  the  statute  20  &  21  Yict.  c.  43,  for  the  par* 
pose  of  obtaining  the  opinion  of  the  court  on  a 
question  of  law  which  arose  as  hereinafter  stated. 
At  a  petty  session  holden  at  Tonbridge  Wells, 
in  the  said  coanty,  on  the  29th  Dec.  1873,  a  com- 
plaint was  heard,  which  was  preferred  by  the  said 
Thomas  Lewis,  as  clerk  to  the  local  board  of  health 
for  the  town  of  Tanbridge  Wells,  being  a  district 
to  which  the  Public  Health  Act  1848,  and  the  Local 
GoTernment  Act  1858,  have  been  duly  applied 
(hereinafter  called  the  appellant),  against  the  said 
George  Arnold  (hereinafter  called  the  respondent) 
under  sect.  129  of  the  Public  Health  Act  1848, 
charing  that  on  the  9th  Aug.  then  last,  the  com- 
missioners of  the  said  local  board  did  send,  or 
cause  to  be  sent  (pursuant  to  sect.  33  of  the  Towns 
Police  Clauses  Act  1847)  to  a  haystack  in  the 
parish  of  Tonbridge  in  the  said  county,  and  of 
which  said  haystack  the  said  respondent  was  the 
owner,  a  certain  fire  engine,  with  its  appurtenances 
and  firemen,  for  the  purpose  of  extinguishing  a 
fire  there.    That  in  so  sending  the  said  engine, 
with  its  appurtenances  and  firemen,  the  said  com- 
missioners had  incurred  certain  costs,  charges, 
and  expenses,  amounting  together  to  the  sum  of 
121.  7s.    And  that  a  difference  had  arisen  between 
the  said  commissioners  and  the  said  respondent 
as  to  the  liability  of  the  said  respondent  to  pay  the 
said  Costs,  charges,  and  expenses,  as  well  as  to  the 
propriety  of  sending  the  said  engine  and  firemen 
as  aforesaid. 

On  the  hearing  of  the  said  complaint  the  appel- 
lant appeared  in  person  and  the  respondent  by  his 
attorney,  and  having  heard  the  evidence  adduced 
by  the  appellant,  and  the  respondent's  defence 
thereto,  tne  justices  dismissed  tne  said  complaint. 
And  whereas  the  appellant,  being  dissatisfied 
with  this  determination  upon  the  hearing  of  the 
said  complaint,  as  being  erroneous  in  point  of  law, 
pursuant  to  sect.  2  of  the  said  statute  20  &  21 
Vict.  c.  43,  duly  applied  to  the  justices  in  writing  to 
state  and  sign  a  case  setting  forth,  the  facts  and 
the  grounds  of  such  determination  as  aforesaid, 
for  the  opinion  of  this  court,  and  duly  entered  into 
a  recognisance,  as  required  by  the  said  statute  in 
that  behalf. 

Therefore  the  said  justices,  in  compliance  with 
the  said  application  and  the  provisions  of  the  said 
statute,  stated  and  signed  the  following  case : 

It  was  proved  that  on  the  9th  Aug.  1873,  an 
order  was  received  at  the  police  station  at  Tun- 


brid^  Wells,  from  a  labourer  in  the  respondent's 
service,  but  having  no  direct  authority  from  the 
respondent  for  that  purpose,  that  the  town  fire 
engine  was  to  go  to  couthborough,  which  is  out- 
side the  limits  of  the  town  of  Tunbridge  Wells,  to 
extinguish  a  fire  caused  by  the  burning  of  a  hay- 
stack belonging  to  the  respondent.  The  engine, 
with  its  appurtenances  and  firemen,  was  at  once  de- 
spatched to  Southborouffh,  was  set  to  work,  and 
played  upon  the  haystack  until  the  water  supply 
was  exhausted,  when  the  engine  and  firemen  re- 
turned to  Tunbridge  Wells,  leaving  the  stack  to 
burn  itself  out. 

It  was  also  proved  and  admitted  by  both  the  ap- 
pellant and  respondent  that  the  respondent  was 
the  occupier  only  of  the  land  on  which  the  hay- 
stack was  standing,  and  that  there  were  no  build- 
ings of  which  he  was  either  owner  or  occupier  in 
danger  of  taking  fire. 

£i  account  of  the  charges  made  by  the  local 
board  for  the  use  of  the  engine,  for  the  attendance 
of  the  firemen,  and  of  the  actual  expenses  which 
the  board  had  incurred  in  so  sending  the  engine 
and  firemen,  was  made  and  delivered  to  the  respon- 
dent, who  refused  to  pay  them,  and  this  complaint 
W88  accordingly  made. 

The  respondent,  by  his  attorney,  objected  that 
the  justices  had  no  jurisdiction  in  the  case,  as  the 
33rd  section  of  the  Towns  Police  Clauses  Act 
1847,  which  is  incorporated  with  the  Local  Grovem- 
ment  Act  1858,  whilst  authorising  the  commis- 
sioners to  send  their  fire  engine  beyond  the  limits 
of  the  town,  enacts  that  **  the  owner  of  the  land  or 
buildings  where  such  fire  shall  have  happened 
sh^l  in  such  case  defray  the  actual  expense  which 
may  be  thereby  incurred,*'  &c.,  and  that,  as  the 
respondent  was  not  the  owner  of  the  land  ou 
which  the  stack  was  standing,  but  only  the  owner 
of  the  stack  itself,  he  was  not  within  the  terms  of 
the  Act,  as  a  haystack  could  not  be  held  to  be  a 
building. 

The  justices  were  of  opinion  that  the  engine 
and  firemen  had  been  properly  sent  ^  to  the  fire, 
and  that  the  charges  made  for  the  use  of  the 
engine,  for  the  attendance  of  the  firemen,  and  for 
the  expenses  incurred,  were  fair  and  reasonable. 

They  were  further  of  opinion  that  the  word 
"building,"  in  the  Towns  Police  Clauses  Act, 
could  not  be  so  construed  as  to  include  a  stack  of 
hay,  and  as  it  appeared  to  them,  therefore,  that 
the  respondent  was  not  "  the  owner  of  the  lands 
or  buildings "  where  the  fire  happened,  they  dis- 
missed the  case. 

The  question  of  law  arising  on  the  above  state- 
ment was,  whether,  under  the  true  construction  of 
the  33rd  section  of  the  Towns  Police  Clauses  Act 
1847,  the  local  board  were  entitled  to  recover 
from  the  respondent  upon  the  information  and 
complaint  the  charge  for  the  attendance  of  the 
engine. 

And  the  court  was  humbly  solicited,  accordinc: 
to  the  power  vested  in  the  court  by  the  said 
statute  20  &  21  Yict.  c.  43,  to  remit  the  case  to 
the  said  justices,  with  the  opinion  of  the  court 
thereon,  or  such  other  order  as  to  the  court  might 
seem  fit. 

H.  Mattliewe,  Q.C..  argued  for  the  appellant,  the 
complainant. — The  Town  Police  Clauses  Act  1847 
(10  &  11  Vict.  c.  89),  8.  32,  gives  power  to  commis- 
sioners to  provide  fire  engines,  firemen,  horses, 
and  necessary  buildings ;  and  by  sect.  33 :  *'  The 
commissioners  may  send  such  engines  with  their 
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FiTTON  (app.)  V.  Wood  (reap.). 


[Q-B. 


appnrtenanceSy  and  the  said  firemen,  beyond  the 
limits  of  the  special  Act,  for  extinguishing  fire  in 
the  neishbourhood  of  the  said  limits;  and  the 
owner  of  the  lands  or  buildings,  where  such  fire 
shall  have  happened  shall  in  such  case  defray  the 
actual  expense  which  may  be  thereby  incurred, 
and  shall  also  pay  to  the  commissioners  a  reason- 
able charge  for  the  use  of  such  engines  with  their 
appurtenances,  and  for  the  attendance  of  such  fire- 
men; and  in  case  of  any  difference  between  the 
commissioners  and  the  owner  of  the  said  lands  or 
buildings,  the  amount  of  the  said  expenses  and 
charge,  as  well  as  the  propriety  of  sending  the 
said  endues  and  firemen  as  aforesaid  for  ex- 
tinguishmg  such  fire  (if  the  propriety  thereof  be 
disputed),  shall  be  determined  by  two  justices, 
whose  decision  shall  be  final ;  and  the  amount  of  the 
said  expenses  and  charge  shall  be  recovered  by  the 
commissioners  as  damages."  The  word  "owner  "  is 
not  defined  in  that  statute,  and  it  should  be  taken 
to  apply  to  anyone  benefited  by  the  extinction  of 
the  fire ;  at  all  events,  the  occupier  of  the  land,  as 
the  respondent  is  found  by  the  case  to  be,  is  suffi- 
ciently within  the  meaning  of  the  word  "  owner  " 
to  be  liable  under  this  section.  He  might  also  be 
liable  as  the  owner  of  a  building, 

F,  H.  Scott,  for  the  respondent. — A  haystack 
cannot  be  a  building,  and  the  only  occupation  of 
the  land  which  the  respondent  had  was  a  license 
to  leave  this  stack  which  he  had  purchased  where 
it  was  until  he  could  carry  it  away.  [Mbllor,  J. — 
That  does  not  appear  in  the  case.]  If  the  case  be 
remitted  to  the  justices  it  can  be  pro.yed. 

Matthewe,  Q.O.,  in  reply. 

M£Lix)B,  J. — We  must  take  the  case  as  it  stands, 
although  the  nature  of  the  respondent's  occupation 
is  not  clearly  stated.  We  will  express  our  con- 
struction of  the  section,  so  that  the  justices  may 
determine  the  liability  upon  the  facts  which  they 
may  further  find  when  the  case  is  remitted  to  them. 
The  respondent  certainly  is  not  the  owner  of  a 
building ;  but  we  consider  that  if  he  occupied  the 
land  on  which  the  haystack  was  standing,  he  was 
sufficiently  the  owner  of  the  land  to  be  liable  for 
the  appellant's  claim,  under  the  83rd  section  of 
10  &  11  Vict.  c.  89,  and  ought  to  have  been  so 
treated  by  the  justices.  If,  however,  he  had  merely 
purchased  the  stack  as  it  stood,  and  it  was  burnt 
during  the  time  he  had  the  vendor's  licence  to 
leave  it  on  his  land,  he  could  not  be  either  an 
occupier  or  an  owner  of  the  land.  The  case  will 
be  remitted,  as  requested  by  the  justices. 

Lush  and  Quaik,  JX,  concurred. 

Attorneys  for  appellant,  Oarr,  Bannister,  David- 
son,  and  Morris. 
Attorneys  for  respondent,  Brady  and  ScotL 


ThAArsdoAjy  May  27, 1875. 
FiTTON  (app.)  v.  Wood  (resp.). 

Occupier  of  a  workshop — Employer  of  a  chUd — 
Sub-contract — The  Workshops  Regulation  Act 
1867  (SO  ^  31  Vict  c.  146),  s.  16. 

Respondent  was  the  occupier  of  and  rated  for  a 
brickyard,  and  had  sole  control  over  the  sale  of 
the  bricks,  •He  received  a  sum  per  annum  for 
the  use  of  the  yard  from  a  contractor,  who  gave 
his  exclusive  services  in  maJeing  bricks  at  a  cer- 
tain price  per  thousand;  the  respondent  found 
the  coal,  but  exercised  no  control  over  the  manage* 


ment  of  the  brickyard  or  of  the  manufaduring 
process,  nor  was  he  party  or  privy  to  any  con- 
tract  with  any  other  person  employed  in  the  yard. 
Held,  upon  a  case  staged  by  justices,  that  the  respon- 
dent was  not  liable,  as  an  occupier  of  a  workshop 
who  has  employed  a  child,  for  neglecting  the  pro- 
visions of  sect.  16  of  the  Workshops  Regulation 
Act  1867,  with  respect  to  a  child  employed  by  the 
controAitor, 
This  was  a  case  stated  by  two  justices  of  the  peace 
in  the  county  of  Worcester,  under  20  &  21  Yict. 
&  43,  for  the  purpose  of  obtaining  the  opinion  of 
the  court  on  questions  of  law  wmch  arose  before 
them  as  hereinafter  stated. 

At  a  pett]^  sessions  holden  at  the  Shire  Hall, 
Worcester,  in  and  for  the  Worcester  division  of 
the  county  of  Worcester,  on  the  4th  Aug.  1874,  an 
information  was  laid  by  Edward  Brown  iHtton, 
sub-inspector  of  factories  (hereinafter  called  the 
appellant)  against  Joseph  S barman  Wood  (herein- 
after called  the  respondent),  under  sect.  16  of 
30  &  81  Yict.  c.  146,  charging  '<  for  that  he  the  said 
Joseph  Sharman  Wood,  on  the  11th  July  1874,  at 
Grimley,  in  the  county  of  Worcester,  being  then  and 
there  the  occupier  of  a  certain  brickmaking  work- 
shop (the  same  being  a  woricshop  within  the  true 
intent  and  meaning  of  the  Workshops  Begulation 
Act  1867),  did  unlawfully  employ  one  Heniy 
Hooper,  a  child  under  the  age  of  thirteen  years, 
for  a  longer  period  ihan  fourteen  days  without 
having  on  Monday  in  every  week  during  the  em- 
ployment of  such  child  obtained  from  the  principal 
teacher  of  some  school  a  certificate  that  the  said 
child  so  employed  as  aforesaid  had  in  manner  re- 
quired by  the  said  Act  attended  school  during  the 
preceding  week,  whereby  the  said  Joseph  Shar- 
man Wood  had  forfeited  for  the  said  offence  a 
penalty  of  not  more  than  8Z.,"  and  was  heard  and 
determined  by  the  said  justices,  the  said  parties 
respectively  being  then  present,  and  upon  such 
hearing^  the  justices  dismissed  the  said  information. 
The  justices,  in  compliance  with  the  application 
of  the  appellant  and  the  provisions  of  the  said 
statute,  stated  and  signed  tne  following  case : 

Upon  the  hearing  of  the  information,  it  was  ad- 
mitted on  the  part  of  the  respondent  that  he  was 
the  occupier  of  a  brickyard  at  Grimley  in  the  in- 
formation mentioned,  in  which  the  said  Henry 
Hooper  was  employed  as  hereinafter  stated,  and 
was  duly  rated  to  the  poor  rate  for  the  same,  and 
that  the  bricks  were  made  for  him,  and  that  he 
had  the  sole  control  over  the  sale  of  them. 

It  was  proved  that  the  respondent  received 
from  one  Adam  Callow  181.  per  annum  for  the  use 
of  the  brickyard,  and  that  the  said  Adam  Callow 
contracted  with  him  to  give  his  exclusive  services 
in  brick  making,  and  to  make  {bricks  therein  at 
certain  prices  per  1000,  according  to  the  class  of 
bricks,  the  respondent  finding  coal  for  burning  the 
said  bricks. 

That  the  respondent  exercised  no  control  over 
the  management  of  the  said  brickyard  or  of  tbe 
manufacturing  process  carried  on  therein,  which 
were  under  the  exclusive  control  of  the  said  Adam 
Callow,  and  the  respondent  was  not  party  or  privy 
to  any  contract  with  any  person  employed  in  tlie 
said  brickyard  other  than  the  said  Adam  Calloiw* 
nor  did  the  said  Henry  Hooper  work  therebj  hia 
request. 

That  the  said  Adam  Callow  employed  one  Wm. 
Callow  to  assist  him  in  manufacturing  bricks  in 
the  said  brickyard,  which  was  not  divided  inter* 
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nally,  but  for  the  oonvenience  of  trade  the  said 
Adm  Callow  and  William  Callow  manufactured 
ftbe  bricks  made  by  them  respectively  in  separate 
and  distinct  parts  of  the  said  brickyard.  The  said 
Adam  Callow  and  William  Callow  respectively 
engaged,  paid,  and  dismissed  the  respective  per- 
80US  whom  tiiey  respectively  required  to  assist 
them  in  the  manufacturing  process.  The  said 
Henry  Hooper  was  so  engaged  by  the  said  William 
Galloir,  who  paid  him  his  wages  and  with  whom 
he  worked  in  that  part  of  the  brickyard  used  by 
bun. 

That  the  said  Henry  Hooper  was  so  working  for 
one  month  previously  to  the  11th  June  1874,  dur- 
ing all  whicn  time  he  was  under  the  age  of  thirteen 
jrears,  and  had  not  attended  any  school  whatsoever 
within  the  hours  required  by  the  statute,  nor  had 
any  saoh  certificate  as  is  mentioned  in  the  infor- 
mation been  obtained  by  or  from  any  person  what- 
soever. 

The  justices  dismissed  the  information  on  the 
following  grounds : 

1.  That  under  the  circumstances  above  stated 
the  word  "workshop"  must  be  taken  to  mean 
that  part  of  the  briokjrard  in  which  the  said  Henry 
Hooper  actually  worked  exclusively  of  the  rest, 
and  did  not  apply  to  the  whole  brickyard ;  and 
that  the  respondent  was  not  the  "occupier"  of 
that  part  of  the  brickyard  within  the  meaning  of 
the  statute. 

2.  That  in  order  to  constitute  the  person  sum- 
moned "an  employer"  of  a  child  under  the 
Btatnte,  the  child  employed  must  work  at  his  re- 
qaest  or  under  some  contract  to  which  he  is  party 
or  privy.  But  the  said  Henry  Hooper  dia  not 
work  at  the  request  of  the  respondent  or  under 
any  contract  to  which  he  was  party  or  privy. 

The  opinion  of  this  honourable  court  is  humbly 
prayed  as  to  whether  the  justices  were  right  or  not 
m  point  of  law. 

Bowen  (with  him  McKellar)  argued  for  the  ap- 
pellant, the  informant. — ^With  regard  to  the  second 
ground  of  their  decision,  the  justices  seem  to  have 
misconceived  the  effect  of  the  Workshops  Regula- 
tion Act  1867  (30  &  31  Vict.  c.  146).    It  contains 
nothing  requiring  a  formal  contract  on  the  child's 
part,  as  was  recognised  by  this  court  in  Beadon  y. 
Parrott  (L.  Kep.  6  Q.  B.  718) ;  there  a  child  under 
the  age  of  eight  years  was  sent  to  the  respondent 
to  be  taught  to  make  straw  plait  and  to  read.  The 
child's  mother  provided  straw  and  paid  the  re- 
spondent Sd.  a  week.    The  mother  received  and 
Bold  all  the  plait  made  by  the  child ;  it  was  held, 
notwithstanding,  that  the  respondent  had  employed 
the  child,  in  breach  of  sect.  6,  sub-sect.  1,  of  the 
Act.    The  following  definitions  appear  in  sect.  4 : 
**  Pareni  shall  mean  parent,  guaniian,  or  person 
having  the  custody  of  or  control  over"  any  child  or 
young  person.  "  Envployed  shall  mean  occupied  in 
any  handicraft,  whether  for  wages  or  not,  under  a 
master  or  under  a  parent,  as  herein  defined." 
**  Workshop  shall  mean  any  room  or  place  whatever, 
whether  in  the  open  air  or  under  cover,  in  which 
any  handicraft  is  carried  on  by  any  child,  young 
person,  or  woman,  and  to  which  and  over  which 
the  person  by  whom  such  child,  voung  person,  or 
woman  is  employed,  has  the  right  of  access  and 
control"    By  sect.  7  :  "If  any  child,  young  per- 
MQf  or  woman,  is  employed  ip  contravention  of 
^is  Act,  the  following  consequences  shall  ensue : 
Pifst,  the  oooupier  of  the  workshop  in  which  such 
child,  young  person,  or  woman  is  employed,  shall 


be  liable  to  a  penalty  of  not  more  than  3Z. ;  second, 
the  parent  oi  or  the  person  deriving  any  direct 
benefit  from  the  labour  of,  or  having  the  control 
over  the  child,  young  person,  or  woman,  shall  be 
liable  to  a  penalty  of  not  more  than  20a.,  unless  it 
appears  to  the  court  before  whom  the  complaint  is 
heard  that  the  offence  has  been  committed  without 
the  consent,  connivance,  or  wilful  default  of  the 
parent  or  person  so  benefited  or  having  such  con- 
trol."   Sect.  14  enacts  that,  '*  The  following  regu- 
lations shall  be  made  (subject  to  the  provisions 
hereinafter  mentioned)  respecting  the  education  of 
children  employed  in  workshops :  (1)  Every  child 
who  is  employed  in  a  workshop  shall  attend  school 
for  at  least  ten  hours  in  every  week  during  the 
whole  of  which  he  is  so  employed."    (2)  [This 
clause  and  the  provisoes  are  not  material].  Sect  15 
enacts  that,  "  The  parent  of  every  child  employed 
in  a  workshop  shall  cause  that  child   to  attend 
school  in  manner  required  by  this  Act."     By  the 
16th  section :  "  Every  occupier  of  a  workshop  who 
has  employed  a  child  for  any  time  amounting  iu 
the  whole  to  not  less  than  fourteen  days,  shall,  on 
Monday  in  every  week  during  the  employment  of 
such  child,  obtain  from  the  principal  teacher  of 
some  school  a  certificate  that  the  child  so  employed 
has,  in  manner  required  by  this  Act,  attended 
school  during  the  preceding  week,  if  attendance  at 

school  was  so  required  during  that  week 

The  employer  shall  keep  the  said  certificate  for 
one  month,  and  shall  produce  the  same  to  any 
inspector  or  sub-inspector  of  factories  whenever 
required  by  him  during  that  period.    Every  per- 
son who  acts  in  contravention  of  this  section  shall 
be  liable  to  a  penalty  of  not  more   than   3Z." 
[Blackburn,  J. — Ko  doubt  tbis  was  a  workshop 
within  the  meaning  of  the  Act,  but  how  can  the 
respondent  be  the  occupier  who  has  employed  this 
child  P]    The  general  idea  of  the  Act  is,  that  the 
occupier  shall  be  responsible  for  all  employment 
on  his  premises.    Here  the  respondent  is  admit- 
tedly the  occupier  of  the  brickyard.    [Mellob,  J. 
— It  seems  that  the  respondent  had  the  control 
over  the  bricks  when  made,  but  that  he  had  none 
over  the  management  of  the  brickyard.]    If  the 
respondent  be  not  liable  under  this  16th  section, 
who  in  this  case  can  beP    Callow  was  not  the 
occupier  of  the  workshop,  and  therefore  comes 
neither  within  the  7th  nor  16th  sections.    [Black- 
BUBN,  J. — K  a  woman  lived  in  a  lodging  and  em- 
ployed her  children  in  contravention  of  this  section, 
it  would  be  hard  if  the  landlord  could  be  con- 
yicted.]    The  woman  in  that  case  would  be  suffi- 
ciently an  occupier,  but  that  cannot  be  said  oi 
Callow  here.    The  Legislature    could   not  have 
intended  that  a  sub-contract  should  prevent  the 
appUcation  of  this  section ;  and  this  does  not  differ 
from  any  contract  by  piecework.    [Mellob,  J. — 
Why  cannot  Callow  be  occupier  for  the  purposes 
of  this  section  P]    If  so,  it  will  be  very  difficult  to 
enforce  its  provisions.   According  to  the  definition 
of  *'  workshop,"  the  employer  is  the  person  who  ha8 
the  right  of  access  and  control  to  and  over  the 
place  where  the  handicraft  is  carried  on ;  and  the 
justices,  although  they  find  that  the  respondent 
has  no  control  over  the  management  of  the  brick- 
yard, do  not  exclude  him  from  the  words  of  the 
definition.  Under  sect.  7,  the  occupier  is  responsible 
for  all  the  children,  young  persons,  and  women 
on  his  premises,  by  whomsoever  employed.  [Black- 
BUBN,  J. — Sect.  16,  however,  imposes   this  duty 
only  upou  the  occupier  who  employs  a  child.]  The 
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employment  may  be  said  to  be  under  the  respon- 
dent. 

Holl  appeared  for  the  respondent,  bat  was  not 
heard. 

Blackbijkn,  J. — As  the  Act  stands,  there  can  be 
no  doubt  the  justices  were  right.  The  respondent, 
even  if  the  occupier  of  a  workshop  within  the 
meaning  of  the  Act,  cannot  be  said  to  have  em- 
ployed this  child,  when  he  has  had  nothing  at  all 
to  Qo  with  the  employment. 

Mellob  and  Quain,  JJ.,  concurred. 

Judgment  for  the  respondent. 

Attorney  for  the  appellant,  The  Solicitor  to  the 
Treasury. 

Attorneys  for  the  respondent,  EUis  and  (7o.,  for 
F,  Beniley,  Worcester. 


Thursday,  May  27, 1875. 

Beg.  V,  The  Yestbt  of    the  Fabish   of  Saint 
Matthew,  Bethnal  Gbben. 

Public  Libraries  Act  1866  (18  ^  19  Vict.  e.  70)— 

Meeting  of  ratepayers — Bight  to  demand  a  poll. 

Where  the  question  is  put  to  a  meeting  of  ratepayers 

held  under  the  Public  Libraries  Act  1855  (18  ^ 

19   Vict.  c.   70),  s.  8,  whether  the  Act  shaU  be 

adopted  for  the  parish,  a  poU  can  be  dem^anded  as 

of  right. 

At  a  meeting  so  held  a  resolution  was  proposed  thai 

the  Act  be  adopted.     The  chairman  put  the  ques- 

sion,  and  decVared  the  resolution  carried  by  show 

of  hands.     Certain  ratepayers  demanded  a  poll, 

which  the  chairman  refused.    At  a  subsequent 

meeting  the  vestry  declared  the  resolution  invalid 

in  consequence  of  such  refusal,  and  declined  to  a^t 

upon  it. 

Held,  that  a  poU  was  demandahle  of  right,  and  a 

rule  for  a  mandamus  to  compel  the  vestry  to  carry 

out  the  resolution  discharged^ 

A  BTJLE  had  been  obtained  calling  on  the  vestry  of 

the  parish  of  St.  Matthew,  Bethnal  Green,  to  show 

cause  why  a  writ  of  Tnandamus  should  not  issue 

commanding  them  to  do  all  things  necessary  to 

carry  out  the  resolution  passed  at  the  meeting  of 

rateoayers  of  the  said  parish  held  7th  Dec.  1874, 

for  the  purpose  of  determining  whether  The  Fublic 

Libraries  Act  1855  should  be  adopted  for  the  said 

parish. 

By  The  Fublic  Libraries  Act  1855  (18  &  19 
Vict.  c.  70),  s.  8,  "Upon  the  requisition  in  writing 
of  at  least  ten  ratepayers  of  any  parish  having  such 
a  population  as  aforesaid  (5000),  the  overseers  of 
the  poor  shall  appoint  a  time,  not  less  than  ten  days 
nor  more  than  twenty  days  from  the  time  of 
receiving  such  requisition,  for  a  public  meeting  of 
the  ratepayers,  in  order  to  determine  whether  this 
Act  shall  be  adopted  for  the  parish.  .  .  .  And 
if  at  such  meeting  two-thirds  (now  more  than  one 
half,  29  &  30  Vict.  o.  114,  s.  5)  of  the  ratepayers 
then  present  shall  determine  that  this  Act  ought 
to  be  adopted  for  such  parish,  the  same  shall  come 
into  operation  in  such  parish.  .  .  .  Frovided  always, 
that  m  any  parish  where  there  shall  not  be  a 
greater  population  than  eight  thousand  inhabit- 
ants by  the  then  last  census,  it  shall  be  lawful  for 
any  ten  ratepayers  to  deliver  a  requisition  by  them 
signed,  and  describing  their  place  of  residence,  to 
the  overseers  or  one  of  the  overseers  of  the  said 
parish,  recjuirinff  the  votes  of  the  ratepayers  at 
such  meeting  to  he  taken,  according  to  the  provi- 


sions of  the  A.ot  passed  in  the  fifty-eighth  year  of 
the  reign  of  King  George  the  third,  chapter  sixty- 
nine,  and  the  votes  at  such  meeting  shall  thereopon 
be  taken  according  to  the  provisionB  of  the  said 
last-mentioned  Act  of  Farluunenty  and  not  othe^ 


wise. 


The  Act  there  cited  (Storges  Bourne's  Act)  is 
an  Act  for  the  regulation  of  parish  yestrieB,  and 
provides  for  the  manner  of  voting  in  vestries. 

There  wore  about  17,000  ratepayers  in  this 
parish. 

On  19th  Nov.  1874,  arec|ni8ition  was  received  bj 
the  overseers  of  tne  poor  signed  by  thirteen  rate- 
payers of  the  parish,  requiring  a  public  meetiii{{  of 
the  ratepayers  to  be  called  in  order  to  detemune 
whether  the  Act  should  be  adopted  for  the  perish. 
The  meeting  was  duly  hdd  on  the  7th  Deo.,  and 
a  resolution  was  proposea  for  the  adoption  of  the 
Act.  This  resolution  was  put  to  the  meeting,  and 
on  a  show  of  hands  the  chairman,  who  was  the 
rector  of  the  parish,  declared  that  it  vras  carried. 
A  poll  was  demanded  by  nine  ratepayers,  but  was 
refnsed  by  the  chairman.  At  a  meetinir  which 
took  place  on  the  17th  Deo.,  the  vestry,  by  the 
advice  of  the  vestry  derk,  passed  a  resolution 
declaring  the  resolution  passed  at  the  meeting  of 
the  7th  Deo.  invalid,  on  the  ground  of  the  chair- 
man's refusal  to  grant  a  poll,  and  declining  to  act 
on  it. 

Polamd  (DuDon  with  him)  showed  cause.— The 
resolution  of  the  7th  Deo.  is  void,  because  of  the 
chairman's  refusal  to  grant  a  poll.  Under  Sturges 
Bourne's  Act  (58  G«o.  3  o.  69),  s.  3,  it  is  dear  fipm 
numerous  authorities  that  the  proper  way  of  taking 
the  vote  at  a  vestry  meeting  is  by  a  poll,  and  that  a 
poll  is  demandable  as  of  right.  The  object  of  the 
provisions  of  the  section  now  in  question  is  to 
obtain  the  true  sense  of  the  persons  interested, 
which  can  only  be  done  by  a  poll,  especially  in  a 
parish  where  there  are  such  a  large  number  of  rate- 
payers. The  words  "  two-thirds  of  the  ratepayers 
then  present "  do  not  affect  the  right  to  demand  a 
poll,  for  under  the  Highway  Act  (5  d;  6  Will 
4,  c.  50),  B.  18,  where  the  words  are  "  it  shall  be 
determined  by  a  majority  of  two-thirds  of  the  votes 
of  the  vestrymen  present  at  such  meeting  as  sJhnr 
said,"  it  has  been  held  that  a  poll  is  demandable. 
R.  V.  flow,  83  L.  J.  58,  M.  0. 

[CocKBimK,  G.J. — It  is  clear,  as  a  soneral  pro- 
position, that  a  poll  can  be  demanded,  but  the 
question  is,  does  the  latter  part  of  this  section 
override  the  general  rule  P]  There  are  no  express 
words  to  that  effect. 

The  court  called  on  G.  Bowen  and  C.  Orompton 
in  support  of  the  rule. — ^The  cases  relied  on  by  the 
other  side  are  generally  cases  of  vestry  meetings 
proper,  but  this  is  not  a  vestry  meeting,  but  a 
special  meeting  created  by  a  particular  Act  of 
Farliament  for  a  particular  purpose.  The  intentioti 
of  the  Act  is  that  the  persons  who  heard  the  dis- 
cussion should  decide  the  question.  In  Beg.  v.  The 
Vestryman  and  Churchwardens  of  8t.  Paneras  (11 
A.  &  E.  15)  the  court  appears  to  have  been  of 
opinion  that  on  the  nomination  of  inspectors  to  aot 
in  the  election  of  vestrymen  under  1  and  2  Will.  4» 
c.  60,  the  right  course  for  the  chairman  to  adopt* 
on  receiving  a  requisition  to  take  steps  for  ascer- 
taining the  numbers  who  had  voted  on  each  side* 
was  to  divide  the  meeting,  and  not  to  take  a  poll. 
[CocKBURif,  G.J. — Does  the  present  section  aamit 
of  any  other  oo^struotion  than  that  it  does  not 
exclude  the  common  law  right  to  demand  a  poUPj 
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The  intention  to  ezolnde  a  poll  is  shown  by  29 
&  90  Yict.  114,  an  Ao6  to  amend  this  Act,  for  the 
preamble  recites  that  it  is  expedient  to  assimilate 
the  laws  relating  to  public  libraries  in  England  and 
Scotland,  and  by  sect.  7  "  so  much  of  sect.  6  of  the 
Pabiio  Libraries  Act  (Scotland)  1854*  (17  &  18 
Yict.  0.  64)  as  anthoriaes  the  demanding  of  a  poll," 
is  renealed.  This  shows  that  the  Ceeislatore 
consiaered  that  a  poll  was  not  demandable  in 
England.  [Cockbubn,  G  J. — That  may  only  show 
that  the  drauffhtsman  did  not  properly  interpret 
the  English  Act.;]  An  earlier  Act,  13  &  14  Yict. 
c.  65,  which  proyided  for  taking  the  votes  by  means 
of  voting  papers,  is  repealed  by  the  present  Act ; 
this  alteration  shows  that  it  is  no  longer  intended 
that  the  whole  of  the  ratepayers  sludl  have  the 
opportonity  of  voting. 

CocKBXTBir,  C.J. — ^I  am  of  opinion  that  the  rule 

onght  to  be   discharged.     GeneraUv   speaking, 

wherever  a  decision  is  come  to  by  a  public  hod v  on 

a  matter  of  public  interest,  and  where  the  right  of 

voting  turns  on  a  question  of  Qualification,  the 

rale,  which  has  been  established  by  a  series  of 

decisions,  and  which  is  entirely  in  accordance  with 

common  sense,  is  that  a  poll  is  demandable  as  of 

right  by  any  person  entitled  to  vote,  who  is  dis* 

ratified    vrith  the   conclusion  arrived  at  by  the 

president  of  the  meeting.    The  law  is  thus  stated 

Djr  !nndal,  G.J.  in  delivering  the  judgment  of  the 

Court  of  Exchequer    Chamber   in    Campbell  v. 

Maund  {SA.AE.  at  page  879).    "  We  think  such 

right "  that  is,  the  right  to  demand  a  poll,  "  is,  in 

point  of  law,  a  neoessarv  incident  or  consequence 

to  the  mode  of  election  by  show  of  hands,  wherever 

it  is  not  by  special  custom  excluded.    Indepen* 

dently  of   any  authority  upon  the  subject,  the 

recourse  to  a  poll  where  the  population  of  the 

parish  is  large,  appears  to  be  the  only  mode  of 

ascertaining  with  precision  the  numbers  of  those 

who  vote  on  each  side  and  the  rifirht   of  each 

elector  to  vote.    Again,  it  is  under  the  same  cir- 

comstanoes  the  only  mode  by  which  each  individual 

elector  can  have  the  power  of  expressing   his 

opinion  at  all ;  for  in  the  case  of  populous  parishes 

no  vestry  room  can  be  large  enough  to  contain  the 

whole  body.    Still  further,  where  the  election  is 

carried  on  with  any  warmth  of  popular  feeling,  it 

is  the  only  mode  by  which  a  large  portion  of  the 

community  can  express  their  opinion  with  freedom 

and  security."     He  then  goes  on  to   cite    the 

following  passage  from  Anthony  v.  Seger  (1  Ha^. 

Cas.  Cons.  Court  13).  "  Where  a  poll  is  demand^ 

the  election   conmiences   with   it  as  being  the 

regular  mode  of  popular  elections;  the  show  of 

heuads  being  only  a  rude  and  imperfect  declaration 

of  the  sentiments  of  the  electors.    It  often  ballpens 

that  on  the  show  of  hands  a  'person  has  a  majority 

which  on  a  poll,  is  lost  in  a  mmority ;  and  if  parties 

could  afterwards  recur  to  the   show   of   hands 

there  would  be  no  certainty   or   regularity  in 

elections.    I  am  of  opinion,  therefore,  that  when  a 

pdl  is  demanded  it  is  an  abandonment  of  what  has 

been  done  before ;  and  that  everything  anterior  is 

not  of  the  substance  of  the  election,  nor  to  be  so 

received."  It  is  true  that  Sir  William  Scott  is  there 

speaking  of  the  election  of  churchwardens,  but  the 

same  general  principles,  and  the   same   reasons 

founded  on  expediency,  apply  equally  to  such  a  case 

as  thepreaent.  The  generallaw  being  so,  the  question 

which  we  have  to  decide  is  whether  the  right  to 

demand  a  poll  is  excluded  by  the  provisions  of  the 

statute.    This  right  had  been  declared  to  exist  in 


a  series  of  oases,  among  which  were  the  cases  I 
have  already  referred  to,  and  B,  v.  D*Oyley  and  B, 
V.  Hedger  (12  A  &  E.  139),  all  of  them  anterior  in 

E^int  of  date  to  this  Act,  and  I  think  that  the 
egislature  cannot  have  intended  to  exclude  it,  but 
that  the  effect  of  the  Act  was  to  leave  the  general 
law  on  the  subject  as  it  was  before.  .  The  cases 
which  have  been  decided  as  to  vestries  show  that 
on  the  words  of  the  section  now  in  question  only 
one  construction  can  be  pat,  which  is  that  any 
ratepayer,  who  is  dissatisfied  with  the  decision  of 
the  chairman  may  ask  for  a  poll,  and  is  entitled  to 
it  as  of  right.  We  have  been  pressed  with  the 
subsequent  Act  (29  &  30  Yict.  c.  114),  passed,  as 
is  stated  in  the  preamble,  to  assimilate  the  law  of 
Scotland  and  England  on  this  subject,  and  it  is 
said  that  the  provisions  of  this  Act  show  that  the 
construction  which  we  think  ou^ht  to  be  put  on  the 
earlier  Act  is  not  what  the  Legislature  considered 
the  correct  one ;  but  a  parliamentarv  exposition  of 
the  meaning  of  a  statute  is  not  conclusive  on  this 
court,  unless  it  is  embodied  in  a  declaratory  Act. 
In  the  present  case  the  Act  which  we  have  to 
interpret  admits  of  only  one  exposition ;  it  is  true 
that  whoever  framed  the  subsequent  Act  appears 
to  have  thought  that  the  Scotch  Act  gave  the 
right  to  demand  a  poll,  but  that  under  the  English 
Act  this  right  did  not  exist,  but  this  was  clearly  a 
mistake.  There  is  nothing  to  lead  us  to  the  con- 
clusion that  we  ought  to  put  that  construction  on 
the  Act  of  1855,  so  we  cannot  make  the  rule 
absolute,  nor  say  that  the  vestry  must  give  efifect 
to  what  took  place  at  the  meeting  of  the  7th  Dec. 

Lush  and  Flbld,  JJ.  concurred. 

Bule  discharged  without  costs. 

Attorneys  for  the  prosecution,  Shaen^  Boscoe, 
and  Massey, 
Attorney  for  the  vestry,  E.  Yoss. 


COUBT  or  COMMOV   FLBA8. 

Beported  bj  Ethbuhotov  8xitk  and   J.  H.  Lxlt,  Ssqxa. 

BftrriBten-at-Lair. 


Jan.  18  and  25,  and  April  15,  1875. 
Walsh  v.  Ths  Bishop  op  Lincolit. 

Quare  impedit — Simowy — 12  Anne,  Stat,  2,  c.  12,  s, 
2 — Furchase  of  an  estate,  pur  autre  vie,  in  an 
advowson — Next  presentation — Presentation  of 
himself  hy  patron. 

A  purchase  of  an  estate  for  life  in  an  advotoson  is 
not  a  purchase  of  the  next  avoidance  of,  or  prs" 
eentation  to,  cmy  benefice  or  cure  of  souls  wUhin 
sect.  2  of  12  Anne,  Stat.  2,c.  12,  so  as  to  render  the 
presentation  of  himself  by  the  purchaser  (being  in 
other  respects  idoneus)  void  by  that  stattUe^  or  the 
contract  simoniacal. 

The  first,  even  if  it  be  manifestly  the  only  exercise 
of  his  right  by  the  pturchaser  of  an  advowson, 
whether  pwr  autre  vie  or  in  fee,  %s  not  a  next  pre» 
sentation  within  the  above  statute. 

At  common  law,  the  purchaser  of  an  estate  pur 
autre  vie  in  an  advowson,  may,  no  less  than  the 
purchaser  of  an  advowson  in  fee,  offer ^  himself  to 
the  ordinary,  and  pray  to  be  admitted  on  a 
vacancy  occurring  ;  and  the  bishop,  provided  only 
if  he  be  a  fit  and  proper  person  %n  holy  orders,  is 
bowid  to  institute  him,  and  has  no  disrrvtio}^  to 
refuse. 

The  plaintiff,  a  cleric  in  liohj  onhrs,  pv.rrhuff  .1  fr(/iii 
the  tenant  for  Ufi  his  iifc  estate  in  the  adcvtcs.u^ 
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of  a  rectory  in  1859.  In  May  1873,  during  the 
lifetime  of  the  tenant  for  Zi/e,  ins  incumbent  died, 
and  in  June  1873  the  tena^it  for  life  died.  The 
plaintiff,  loithin  the  proper  time  presented  or 
offered  himself  to  the  bishop  for  institution  to  the 
living,  but  the  bishov  {the  defendant)  refused  to 
admit,  on  the  grmnnas  (1)  that  the  va,cancy  caused 
hy  the  death  of  the  incumbent  was  the  next  and 
only  avoidam^e  which  accrued  to  the  plaintiff 
ofter  the  purchase  of  his  advowson,  and  that 
therefore  his  presentation  of  himself  was  void  by 
12  Anne,  Stat  2,  c.  12,  s.  2 ;  and  (2)  thai  as  a 
patron  can/not  present  himself,  but  cam,  only  offer 
liimself  and  pray  to  be  admitted,  the  bishop  has  a 
discretion  whether  he  wiU  admit  him  or  not. 

Held  on  demurrers  to  pleas  raising  these  points, 
that  (1)  the  contract  between  the  plaintiff  and  the 
tenant  for  life  was  not  a  simoniacal  contract 
within  the  statute,  and  (2)  there  was  no  objection 
to  the  plaintiff  presenting  himself  for  institution, 
and  the  defenaant  upon  his  so  offering  himself 
teas  bound  to  admit  him. 
The  declaration,  dated  the  29th  Jan.  1874,  was 

as  follows : 

Lincolnshire  to  wit. — ^William  Walsh  (a  priest  in  holy 
orders),  by  John  Simons  Bookett,  his  attorney,  sues  the 
Bight  Beverend  Christopher,  Lord  Bishop  of  Lincoln,  for 
that  whereas  heretofore  and  on  the  Ist  day  Jan.  a.d.  1821, 
Sir  Richard  Sntton,  baronet,  was  seized  as  of  fee  tail  of 
and  in  the  manor  of  Great  Coates,  in  the  Connty  of  Lin- 
coln, and  the  adyowson  of  the  rectory  of  the  parish  chnroh 
of  Great  Coates,  thereto  belonging,  and  for  that  after- 
wards, to  wit,  on  tiie  Ist  Feb.  a.d.  1820,  by  an  indenture 
of  bargain  and  sale  then  made  between  the  said  Sir  Bichard 
Sutton,  and  Dame  Mary  Elizabeth,  his  wife,  of  the  first 
part,  William  Bainbrigge  of  the  second  part,  Alexander 
Henderson  Maodongall,  Esq.,  of  the  third  part,  Francis 
Chaplin,  Esq.,  and  Thomas  Burch  Watson,  Esq.,  of  the 
fourth  part,  and  William  FitzwiUiam  Burton,  Esq.  of  the 
fifth  part,  and  afterwards  enrolled  in  Chancery  the  said 
Sir  Bichard  Sutton  for  the  purpose  of  barring  the  estate 
tail  of  Mm  the  said  Sir  Bicnard  Sutton  therein  granted, 
bargained,  sold,  and  confirmed  unto  the  said  William 
Bainbrigge,  his  heirs  and  assigns,  certain  manors,  adyow- 
sons,  and  other  hereditamente  in  the  County  of  Lincoln, 
including  the  said  manor  and  advowson  of  Great  Coates, 
to  hold  the  pame  unto  and  to  the  use  of  the  said  William 
Bainbricrge,  his  heirs  and  assigns,  to  the  intent  that  the 
said  William  Bainbrigge  might  become  perfect  tenant  of 
the  freehold  in  order  tiiat  common  recoveries  might  be 
Buffered,  wherein  the  said  Alexander  Henderson  Mac- 
dougall  should  be  demandant,  the  said  William  Bain- 
brigge tenant,  and  the  said  Sir  Bichard  Sutton  vouchee, 
who  should  vouch  over  the  common  vouchee ;  and  in  the 
said  indenture  was  a  declaration  that  the  said  recoveries 
should  enure  to  .the  use  of  the  said  Sir  Bichard  Sutton 
and  his  assigns  for  the  term  of  his  life,  and  subject  thereto 
to  the  use  of  the  first  son  of  the  body  of  the  said  Sir 
Bichard  Sutton  on  the  body  of  the  said  Dame  Mary 
Elizabeth,  his  wife,  to  be  begotten,  and  the  heirs  male  of 
the  body  of  such  first  son  issuinp:,  and  subject  thereto  to 
certain  other  uses  therein  OLentioned,  and  for  that  after- 
wards, to  wit,  in  Hilary  Term  1820,  a  common  recovery  in 
due  form  of  law  was  accordingly  suffered  of  the  said 
manors'  and  advowsons  and  hereditaments,  including  the 
said  manor  and  advowson  of  Great  Coates  in  pursuance  of 
the  said  indenture  wherein  the  said  parties  were  so  re- 
spectively demandant,  tenant,  and  vouchee  as  aforesaid, 
and  the  said  vouchee  vouched  over  the  common  vouchee  ; 
and  a  writ  of  seizing  was  thereupon  awarded  to  the  said 
Alexander  Henderson  MacdougBlI,  as  by  the  record  and 
proceedings  thereof  remainingin  this  court  of  our  Lady  the 
Qneen  of  the  Bench  here  more  fully  appears ;  and  thereby 
and  by  virtue  thereof,  and  of  the  said  indenture,  and  of  the 
statutes  for  transferring  uses  into  possession,  the  said  Sir 
Bichard  Sutton  became  and  was  seized  for  the  term  of 
his  natural  life,  of  the  said  manor  of  Great  Coates,  in  the 
comity  of  Lincoln,  with  its  appurtenances,  and  of  the  said 
advowson  of  the  rectory  of  the  parish  church  of  Great 
Coates ;  and  being  so  seized  thereof,  he  afterwards,  to 
wit,  on  tiie  4th  Dec.  a.d  ,  1820,  presented  to  the  said 


church  then  being  Taoaat,   one  Henry  Honson,  the 
youngar,  his  clerk,  who  on  the  presentation  of  tiie  md 
Sir  Bichard  Sutton,  was  admitted,  instituted,  and  in* 
ducted  into  the  same  in  the  time  of  peace  in  the  time  of 
our  Sovereign  Lord  G^eorge  IV.,  King  of  Great  Britam. 
And  for  that  afterwards,  to  wit,  on  the  17th  Deo.  aj>., 
1844,  by  an  indenture  then  made  between  the  said  Sir 
Bichard  Sutton,  of  the  first  part,  John  Sutton,  theros 
described  as  being  and  who  in  fact  was  the  first  and  eldest 
son  of  the  said   Sir  Bichard   Sutton,   by  Dame  Uary 
Elizabeth  Sutton,  his  late  wife,  then   deoeased  of  the 
second  part,  and  the  Bev.  Joseph  Bankes  Wright,  and 
John  Tidd  Pratt,  of  the  third  part,  the  said  Sir  Bichud 
Sutton,  and  the  said  John  Sutton,  for  the  purpose  of 
barring  and  dischai:]ging  the  estate  tail  of  the  said  John 
Sutton,   therein  did  grant,   bargain,   sell,   release,  and 
confirm  unto  the  said  Joseph  Bankes  Wright,  and  John 
Tidd  Pratt,  their  heirs  and  assiffna  (amongst  other  lands 
and  hereditaments),  the  said  advowson  of  the  reotoiy  of 
the  parish  church  of  Great  Coates,  to   hold  the  same 
freed  from  such  estate  tail  to  the  use  of  the  said  Sir 
Bichard   Sutton  and   his  assigns  during  his  life,  and 
subject  thereto  to  the  use  of  the  said  John  Sutton  and 
his  assigns  during  his  Ufe,  with  certain  remainders  in 
the   said  indenture   mentioned,  whereby  the  said  Sir 
Bichard  Sutton  became  seised  of  the  said   manor  and 
advowson  for  the  term  of  his  natural  life,  and  subject 
thereto  the  said  John  Sutton  became  entitled  to  the  same 
for  the  term  of  his  natural  life ;  and  further  that  after- 
wards and  on  the  14th  Nov.  1855,  tiie  said  Sir  Bichard 
Sutton  died  so  seised  as  aforeeaid,   upon  wlK>8e  death 
the  said  manor  and  advowson  vested  m  the  said  John 
Sutton   (who  then  became  Sir  John   Sutton,  baronet), 
and  he  became  and  was  seised  thereof  for  an  estate  in 
possession  for  the  term  of  his  natural  life ;  and  being  so 
seised  thereof  for  life  as  aforesaid,  he  tha  said  Sir  John 
Sutton,  by  an  indenture  dated  the  21st  Dec.  A.D.,  1859, 
and  then  made  between  the  said  Sir  John  Sntton  of  the 
one   part,  and  the  plaintiff  of  the  other  part,  for  the 
consideration  of  30001.  paid  by  t^e  plaintiff,  granted  and 
confirmed  to  the  plaintiff  and  his  assigns  the  advowson 
of  the  rectory  of  the  church  aforesaid,  and  the  right  of 
patronage  and   presentation  thereto  during  the  fife  of 
the  said  Sir  John  Sutton,   by  virtue  whereof  the  said 
plaintiff  became  and  was  seised  of  the  said  advowson  as 
in  gross  by  itself  as  of  right  for  the  term  of  the  natural 
life  of  the  said  Sir  John  Sutton ;  and  the  said  plaintiff 
being  so  seised  thereof,  the  said  church  afterwards  and 
during  the  cOntdnuanoe  of  the  natural  life  of  the  said  S5r 
John  Sutton,  to  wit,  on  the  90th  May,  a.d.,  1873,  became 
vacant  by  the  death  of  the  said  Henry  Honson,  whereby 
it  then  and  there  belonged  and  still  belongs  to  the  said 
plaintiff  to  present  or  otherwise  legally  require  institu- 
tion for  a  fit  clerk  to  the  said  church,  being  so  vacant 
as  aforesaid ;   but  the  defendant,  the  said  bishop,  will 
not  permit  him,  but  unjustiy  mndert  him,  wheMfore 
the   plaintiff  says   he   is   injured  and  hath   suBtained 
damages  to  the  value  of  10,0002.,  and  therefore  brings 
suit,  &c. 

To  this  declaration  the  defendant,  on  the  5th 
Feb.  1874,  p^leaded,  first,  that  the  said  chaxx^h  in 
the  declaration  mentioned  is  within  his  diocese  of 
Lincoln,  and  is  a  benefice  with  cure  of  souls,  and 
that  he  hath  not  and  doth  not  claim  to  have  any- 
thinfs^  in  the  said  church,  except  the  admission,  in- 
stitution, and  induction  of  parsons  to  the  said 
church,  and  such  other  things  as  belong  to  the 
ordinary  of  the  place  as  ordinary ;  and  the  defen- 
dant further  says  that  the  plaintiff  purchased  at 
the  date  and  for  the  consideration  in  the  declara- 
tion stated  the  advowson  of  the  reotory  of  the 
said  church,  and  the  right  of  patronage  and  pre- 
sentation thereto  during  the  life  of  Sir  John  Snt- 
ton as  in  the  declaration  stated,  and  was  seised  of 
the  said  advowson  for  the  term  of  the  natural  life 
of  the  said  Sir  John  Sutton,  as  in  the  dedaratioii 
stated,  and  did  not  purchase  nor  was  seised  of  the 
said  advowson  for  any  other  or  greater  estate;  and 
that  the  said  church  having  become  vacant  by 
the  death  of  Henry  Houson,  as  in  the  declaration 
stated,  afterwards,  and  whilst  the  same  oontinaed 
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TMsant,  the  plaintifif  being  so  seised  as  aforesaid, 
to  wit,  on  the  12th  Nov.  1873,  by  a  writing  nnder 
his  hand  bearing  date,  to  wit,  the  day  and  year  last 
aforesaid,  presented  himself  to  the  defendant  as 
being  such  ordinary  as  aforesaid  for  admission  to 
(he  said  chnrch,  and  requested  the  defendant,  as 
each  ordinary,  to  institute  and  induct  him  to  the 
said  church.  And  the  defendant  further  says  that 
the  said  vacancy  caused  by  the  death  of  the  said 
Henry  Houson  was  the  next  and  only  avoidance  of 
the  said  church  which  happened  or  accrued  to  the 
plaintiff  after  his  purchase  of  the  said  advowson 
for  the  term  aforesaid,  and  that  the  said  Sir  John 
Satton  died  on  the  5th  June  1873.  And  the  de- 
fendant further  says  that  by  virtue  of  an  Act  made 
and  passed  in  the  13th  year  of  the  reign  of  Queen 
Anne,  cap.  11,  intituled  **  An  Act  for  the  better 
maintenance  of  Curates  within  the  Chnrch  of  Eng- 
hnd,  and  for  preventing  any  such  persons  from 
bnjine  the  next  avoidance  of  any  church  prefer- 
ment, '  such  presentation  of  himself  by  the  plain- 
t:£r,  as  afores^d,  became  and  was  utterly*  void, 
frustrate,  and  of  no  effect  in  law ;  and  any  admis- 
sion or  institution  of  the  plaintiff  thereon  wonld 
have  been  utterly  void,  frustrate,  and  of  no  effect 
in  law ;  and  the  defendant,  by  reason  thereof, 
oonld  not  admit  and  institute  the  plaintiff  to  the 
said  chnrch  by  virtue  of  his  presentation  of  him- 
self, as  aforesaid,  and  refused  to  admit  and  insti- 
(nte  the  plaintiff  thereto,  and  that  the  hindrance 
of  the  plainliflTs  right,  in  the  declaration  stated, 
is  the  said  refusal  of  the  defendant  and  no  other. 
In  the  second  plea  the  defendant  similarly  dis- 
claimed except  as  ordinary,  the  allegation  being 
that  the  plaintiff  offered  himself  to  uie  defendant 
as  being  such  ordinary  as  aforesaid  for  admission 
to  the  said  church,  and  prayed  the  defendant,  as 
such  ordinary,  to  admit  and  institute  him  thereto. 
The  plea  then  continued :  And  the  defendant  after- 
wards,  to  wit,  on  the  20th  Nov.  1873,  refused,  as 
be  lawfully  might,  to  admit  and  institute  the 
plaintiff  to  the  said  church ;  but  the  defendant  was 
always  then  and  henceforth  until  and  including 
the  30tb  Nov.  1873,  ready  and  willing  to  admit 
and  institute  a  fit  clerk  other  than  the  plaintiff 
himself,  npon  the  presentation  of  the  plamtiff,  of 
which  the  plaintiff  had  notice,  and  that  the  hind- 
rance of  the  plaintiff's  right  in  the  declaration 
stated  is  the  said  refusal  of  the  defendamt  to  admit 
and  institute  the  plaintiff  as  aforesaid,  and  no 
other. 

Demurrers  to  both  pleas  and  joinder  in  de- 
murrer. 

B,  Shaw  {A.  J.  Stephens,  Q.C.,  with  him)  in  support 
of  the  demurrers. — The  plaintiff  here,  having  bought 
the  advowson  from  the  tenant  for  life,  is  not  within 
the  statute  of  Anne,  which  deals  only  with  the 
purchase  of  the  next  presentation.    Upon  the  first 

Elea  the  question,  therefore,  is.  Can  a  man  who  so 
ays  the  advowson  be  said  to  purchase  the  next 
presentation  to,  or  avoidance  of,  a  benefice  within 
that  statute.  The  distinction  between  an  advow- 
son and  a  presentation  is  most  clear,  the  one  being 
realty,  the  other  personalty ;  and  though  this  is 
not  an  advowson  in  fee,  it  is  not  treated  in  the 
books  as  making  any  difference,  for  advowson  in 
fee  is  not  mentioned,  but  advowson  simply,  which 
would  therefore  include  this.  Feame*s  opinion, 
quoted  in  Bythewood's  Conveyancing,  vol.  1,  568, 
IS,  "  I  do  not  apprehend  that  statute  at  all  affects 
the  case  of  a  purchase  of  the  perpetuity  of  the 
advowson,  or  affects  the  right  of  presentation  in 
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that  case."  In  Frideaux's  Conveyancing,  vol.  1, 
p.  346,  it  is  stated,  "  If^  however,  the  churoh  be  not 
vacant  at  the  date  of  the  purchase,  the  purchaser 
of  an  advowson  in  fee,  if  he  is  a  clergyman,  may 
present  himself  on  the  next  vacancy.  Lord  St. 
Jjeonards,  in  his  Handy  Book  on  Real  Property 
Law,  8th  edit.,  p.  122,  says :  "  A  clergyman  is  pro- 
hibited from  buying  a  presentation  for  his  own 
preferment,  but  he  may  purchase  the  advowson 
itself,  and  upon  a  vacancy  cause  himself  to  be  pre- 
sented." The  words  here  are  quite  general,  and 
these  authorities  show  what  is  the  recognised  state 
of  the  law  in  the  construction  of  the  statute. 
The  second  plea  is  bad  on  the  face  of  it,  as  no 
reason  is  assigned  for  the  refusal  to  admit  the 
plaintiff.    It  is  also  concluded  by  the  case  of 

Marshall  v.  The  Bishop  ofJSxeUr,  18  L.  T.  Bep.  K.  S. 
376;  L.  Bep.  3  H.  L.  17. 

The  court  then  called  on 

W.  Q,  F,  PhiUimore,  for  the  defendant. — The 
two  pleas  raise  two  distinct  defences:  first  the 
transaction  was  simony  within  the  statute  of  Anne. 
That  statute,  I  say,  forbids,  in  the  case  of  the  pur- 
chase of  the  advowson  in  fee,  of  the  presentation 
of  himself  by  the  patron  on  the  first  vacancy. 
This  is  even  a  stronger  instance  of  the  mischief 
against  which  the  statute  was  directed,  for  the 
plaintiff  practically  bought  only  one  presentation. 
The  title  of  the  Act  is  important ;  it  is  for  preven- 
ting any  ecclesiastical  persons  from  buying  the  next 
presentation  to  any  preferment.  That  being  the 
object,  it  makes  no  difference  if  persons  buy  the 
next,  plus  a  definite  or  indefinite  number  ot  pre- 
sentations. Equally  are  they  forbidden  to  present 
themselves  on  the  first  avoidance.  As  to  tne  con- 
struction of  penal  statutes,  he  cited  The  Gauntlet 
(26  L.  T.  Bep.  N.  S.  45 ;  L.  Bep.  4  P.  C.  at  p.  191.) 
Though  advowson  is  not  mentioned  in  the  statute, 
the  words  "  take,  procure,  or  acoept  the  next  pre- 
sentation to,  or  avoidance  of  a  benefice,"  show 
what  was  meant.  Neither  directly  nor  indirectly 
was  the  next  avoidance  to  be  procured.  [Lord 
CoLE&iOGB,  C.J. — You  have  here  two  admittedly 
different  things — personal  and  real  property. 
There  are  penal  consequences  on  purchasing  the 
one ;  how  can  we  import  into  the  Act  the  same  on 

Eurchasing  the  other  P]  As  to  the  opinion  of  text- 
ook  writers,  I  may  set  off  Dart's  Vendors  and 
Purchasers,  vol.  1,  p.  225,  against  those  cited  on 
the  other  side.  On  the  becond  branch  of  the  argu- 
ment upon  the  statute,  assuming  the  court  not  to 
hold  that  a  first  presentation  of  himself  by  the 
purchaser  of  the  advowson  is  within  it,  does  not 
this  case  come  within  it  clearly  because  of  the 
death  of  Sir  John  Sutton,  the  tenant  for  life,  before 
presentation  ?  At  the  time  of  presentation,  the  plain  - 
tiff,  therefore,  knows  that  it  is  the  only  as  well  as 
the  next  avoidance.  It  is  the  act  of  presentation 
after  purchase  that  makes  the  matter  simoniacal : 
an  advowson  is  only  an  indefinite  succession  of 

Eresentations,  and  here  the  man  knows  at  the  time 
e  presents  himself  that  he  has  bought  only  one 
presentation ;  his  doing  so  makes,  therefore,  the 
purchase  simoniacal.  If  this  be  not  so,  the  statute 
IS  useless ;  for  a  man  will  buy  an  advowson  in  fee, 
or  pur  autre  vie,  and  sell  all  but  the  next  presen- 
tation, and  present  himself.  On  the  second  plea 
the  defence  is  this :  A  patron  cannot  present  him- 
self, he  can  only  offer  himself  and  pray  to  be  ad- 
mitted, and  the  ordinary  has  a  discretion  whether 
he  will  admit  him  or  not.  The  plea  raises  this 
defence,  for  it  shpws  that  the  only  institution  re- 
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fased  is  that  of  the  plaintiff  himself,  who  appears 
on  the  record  to  be  the  patron.  There  has  been 
no  presentation,  only  a  prayer  for  admission,  and 
the  ordinary  has  a  ri^ht  to  refase  that.  A  presen- 
tation mnst  be  in  writing  (see  Hodgson's  Instruc- 
tions, p.  28),  but  a  tender  of  himself  by  a  patron 
is  a  well-known  and  distinct  form  in  practice.  The 
bishop  would  have  no  option  but  to  refuse  on  pre- 
sentation ;  but  there  are  other  words  in  the  decla- 
ration— **  or  otherwise  legally  require  institution  " 
— ^which  are  quite  new,  and  show  that  this  case  is 
an  experiment,  and  are  so  wide  as  to  make  it 
difficult  to  know  what  to  meet.  To  establish 
the  proposition  that  no  man  may  prenent 
himself,  see  FhilL  Ecolee.  Law,  p.  403,  citing 
HeckcMr*8  ease  in  tho  Year  Book,  13  Hen.  8, 
2.  [Lord  CoLSBiDGE,  C.J. — ^Have  you  any  case 
which  is  not  that  of  a  corporation?]  Yes, 
but  throughout  Heckar's  case  it  will  be  seen  that 
the  assumption  was  that  a  man  cannot  present 
himself,  ana  the  question  really  raised  was  whether 
the  presentation  of  the  proyost  by  the  college  was 
such  a  presentation.  Tne  case  of  the  Bishop  of 
Oesory  m  Davy's  Bep.  76,  Le  Case  de  Oomm&nda, 
is  to  the  effect  that  a  man  must  show  that  he  is 
presented  by  some  one  to  fill  the  church,  other- 
wise there  is  no  plenarty.  Again,  in  Potter  y. 
Chapmcun  (Ambler  98),  Lord  Haidwicke  says : 
"It  was  made  a  doubt  whether  in  case  of  the 
death  of  Dr.  Paul,  the  defendant  would  not  be 
incapable  of  any  of  these  options,  for  he  could  not 
present  himself,  and  after  we  death  of  the  incum- 
oent  he  cannot  assign  the  trust.  It  was  said  in 
answer  that  he  may  offer  himself;  but  in  Wat- 
son's Complete  Incumbent  (a  very  well  wrote 
book)  the  reason  why  he  cannot  present  himself 
is  said  to  be  because  it  would  not  create  a  plenarty. 
I  have  no  doubt  of  it ;  never  was  clearer  in  my 
opinion."  The  passage  in  Watson  whom  Lora 
Hardwicke  thus  praises  is  cap.  20,  p.  222.  In 
Hecka/r*8  case  it  is  said  distinctly  that,  though  the 
corporation  cannot  present  its  head,  it  can  one  of 
the  fellows  (per  Brooke,  J.,  p.  13).  [Lord  Colb- 
KiDGE,  C.J. — Hechof's  case  is  decided  on  the  ground 
that  the  same  person  cannot  fill  two  capacities. 
The  plaintiff  does  not  do  that  here,  xou  are 
trying  to  turn  the  highly  technical  rule  into  a 
substantial  reason  why  he  should  not  haye  the 
living.]  I  sa^  that  the  plaintiff  being  obliged  to 
pray  institution,  it  is  in  the  bishop's  discretion 
whether  he  grants  it  or  no.  [G&ove,  J. — Is  there 
any  case  of  refusal  by  the  bishop  P  has  he  ever 
exercised  his  discretion  a^^ainst  the  applicant?] 
I  do  not  know  of  one,  but  in  Gibson,  2na  ed.  794, 
the  discretion  is  implied.  [Lord  Coleridge,  C.J. — 
When  Gibson  states  a  thing  on  his  own  authority 
it  could  hardly  be  stated  on  less,  so  Sir  Michael 
Foster  said.  His  authority  was  certainly  set  aside 
in  Marshall  y.  The  Bishop  of  Exeter,"]  In  Ayliffe's 
Parergon,  412,  the  statement  is  explicit:  "And 
thus  the  patron  is  not  at  the  bishop's  beck, 
whether  he  will  admit  him  or  not,  as  in  the 
former  case."  That  is  when  the  patron  prays  the 
ordinary  to  admit  him.  See  Borers'  Eccles.  Law, 
page  543,  and  Cripps,  565.  ll^lory  on  Quare 
Impedit,  p.  76,  says:  ''If  three  be  seised  of  a 
manor  to  which  an  adowson  is  appendant,  and 
two  of  the  three  present  the  third  grantee  being 
a  clerk,  that  is  a  good  presentment,  though  aO 
three  were  ioint  tenants,  and  only  two  of  them 
joined  in  tne  presentment,  because  the  third 
person  cannot  present  himself:"    (tiit  Qodfirey 


Fvljamhe'i  ease,  Moore  4.)  This  precarioiu 
system  is  not  authorised  except  by  the  prac- 
tice laid  down  in  the  books,  and  tnerefore  the 
statements  with  reference  to  it  must  be  taken 
in  their  entirety.  As  to  the  canon  law,  the 
only  way  in  which  we  can  tell  whether  it  has  been 
in  any  points  adopted  into  the  common  law  or 
not,  is  by  observing  whether  its  principles  have 
been  acted  on.  In  Hechar's  case  on  this  point  it 
seems  to  have  been  recognised.  If  the  prayer  for 
institution  were  a  mere  form,  surely  there  would 
be  some  case  to  show  it,  or  some  text  writers 
would  have  so  laid  it  down ;  but  in  the  absence 
of  either  authority,  is  this  clearly  not  a  first  experi- 
ment to  question  the  discretion  whidi  the  bishop 
has  always  exercised? 

B.  SJuLUf  in  reply. — ^This  is,  I  contend,  the  first 
occasion  on  which  a  bishop  has  claimed  a  right  of 
discretion.    He  cited 

8iorie  v.  The  Bishop  of  Winchester,  0  C.  B.  G2 ; 
Bwnting  v.  LepingweU,  2  Coke,  355. 

There  is  the  analogy  of  copyholds,  where  the  law 
dispenses  with  that  which  in  the  nature  of  things 
cannot  exist.  The  plea  disclaims  except  as  ordi* 
nary ;  but  how  can  the  ordinary,  as  ordinazy, 
refuse  a  fit  person  P  See  Hobart  317,  Godolphm 
255.  Is  not  this  analogous  to  counter-pleading 
the  patron's  title^  which  he  may  not  doP  That 
whion  I  contend  is  the  law,  and  has  always  been 
the  practice,  may  be  supported  also  on  the  ground 
of  pubhc  convenience,  and  a  hard  and  dry  rule 
which  touches  only  the  form  ought  not  to  be 
stretched  so  as  to  prevail  against  the  plaintiff's 
right,  which  has  been  taken  awaj  by  no  statute, 
and  is  recognised  as  existing  m  all  the  cases 
cited.  Ow,  adv,  mdL 

The  judgment  of  the  court,  Lord  Coleridge,  C  J, 
Keating,  wove,  and  Denman,  JJ.,  was  delivered 
by 

Lord  Coleridge,  C.J. — ^This  was  an  action  in 
the  nature  of  a  quare  impedU  brought  hj  the 
plaintiff,  a  clerk  in  noly  orders,  against  the  Bishop 
of  Lincoln.  The  material  facts  as  disclosed  by 
the  pleadings,  were  as  follows :  Sir  John  Sutton 
became,  unaer  certain  family  settlements,  seised 
for  an  estate  for  his  own  life,  in  amongst  other 
things  the  advowson  of  the  Bectory  of  Great 
Coates  in  the  County  of  Lincoln.  This  advowson 
Sir  John  Sutton  conveyed  by  deed  in  and  durixig 
his  own  life  for  the  sum  of  3000L  to  the  plainti^ 
who  thereupon  became  seised  of  the  advowson  as 
in  gross  by  itself  as  of  right  for  the  term  of  the 
natural  life  of  Sir  John  Sutton.  During  the  Uib- 
time  of  Sir  John  Sutton  the  incumbent  died, 
"  whereby  "  (in  the  words  of  the  declaration  which 
it  becomes  here  important  to  set  out)  ''it  then  and 
there  belonged,  and  still  belongs,  to  the  said  plain- 
tiff to  present  or  otherwise  legally  require  institu* 
tion  for  a  fit  clerk  to  the  said  church,  being  so 
vacant  as  i^oresaid.  But  the  defendant  the  said 
bishop  will  not  permit  him,  but  unjustly  hinders 
him.  The  defendant  has  pleaded  two  pleas.  In 
the  first  he  states  the  facts  of  the  purchase  by  the 
plaintiff  as  already  mentioned,  ana  ffoes  on  to  say 
that  the  yacancy  caused  by  the  deaw  of  the  last 
incumbent  was  the  next  and  only  avoidance  of  the 
church,  which  happened  or  accrued  to  the  plaintiff 
after  his  purchase  of  the  said  adyowson  for  the 
term  aforesaid.  He  further  says  that  by  the  ISth 
of  Anne  (I  presume  he  means  the  Act  which 
stands  in  the  statute  book  as  the  12th  Anne^ 
Stat.  n.  a  12),  such  presentationof  himself  by  tbm 
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plaintiff  as  aforesaid,  became  and  was  atterlj  Toid, 
fruatrate,  and  of  no  effect  in  lavr,  and  any  admis^ 
rioD  or  inatitntion  of  the  plaintiff  thereon,  would 
haye  been  utterly  void,  frustrate,  and  of  no  effect 
in  law,  and  that  therefore  he  could  not  institute 
the  plaintiff,  and  refused  to  do  so.  The  second 
plea  IB,  we  are  inclined  to  think,  insufficient  as  it 
stands,  because  it  omits  to  state  with  clearness  and 
precision  the  grounds  of  the  bishop's  refusal.  But 
It  is  not  material  to  discuss  this  point.  It  was 
held  in  this  court,  in  MfirshaU  v.  The  BUhop  of 
Exeter  {ubi  9up,),  that  the  provisions  of  the 
Common  Law  Procedure  Acts  apply  to  auare  tm- 
fedU,  and  as  both  parties  here  are  agreed  that  the 
oraad  point  intenaed  to  be  raised  is  whether  any 
patron  can  lawfully  present  himself,  we  should 
We  amended  the  plea  if  necessary  to  raise  that 
point,  and  we  proceed  to  deal  with  it  on  the  as- 
samption  that  it  does  raise  it,  and  that  it  states 
that,  for  the  simple  reason  that  the  owner  of  the 
advowson  presented  himself,  the  bishop  refused  to 
institute  him.  Now  these  pleading  raise,  and 
were  intended  to  raise,  two  points.  First.  Whether 
there  had  been  by  the  plaintiff  in  this  case  the 
purchase  of  a  next  presentation,  so  as  to  make  the 
contract  between  Sir  John  Satton  and  the  plain« 
tiff  a  simoniacal  contract  within  the  12th  clause 
Btat.  II.  o.  12  s.  2,  and  to  be  followed  by  the  conse- 
quences pointed  out  in  that  statute.  And  se- 
condly, whether  what  had  been  done  by  the 
plaintiff  was  a  presentation  of  himself  to  the 
bishop  so  as  to  make  it  a  bad  and  void  presenta- 
tion. As  to  the  first  point  it  was  not  argued 
before  us  at  any  great  length.  In  truth,  it  seems 
to  ns  untenable.  The  statute  of  Anne  is  pointed 
at  a  specific  evil,  and  uses  words  apt  for  the  pre- 
vention of  the  evil  which  it  is  intended  to  prevent. 
The  title,  which  is  no  part  of  the  statute,  but 
which  often  throws  light  upon  it,  describes  the 
act  as  one  inter  cdia  **  for  preventing  any  ecclesiasti- 
cal persons  from  buying  the  next  avoidance  of  any 
charch  preferment.  The  statute  is  one  of  a  number 
passed  t»  parimaterid,  and  in  several  of  them  (e.g,,  1 
Eliz.  c.  6.)  both  next  presentations  and  advowsons 
are  mentioned  and  distinguished  from  one  another. 
It  is  a  penal  statute,  and  the  rule  that  penal 
statutes  are  to  be  strictly  construed,  and  that 
there  must  be  a  clear  case  to  make  a  man  subject 
to  a  penalty  is,  I  apprehend,  in  fall  force;  and 
certainly,  if  it  is  a  right  rale  in  any  chMS  of 
statutes,  it  is  right  in  those  which  relate  to 
simony,  for  it  cannot  be  said  that  the  law  upon 
this  subject  is  in  a  state  at  all  satisfactory  to 
common  sense  or  right  feeling.  There  may  no 
doubt  be  cases  of  simony  in  which  the  moral 
baseness  is  obvious  enough.  But  there  may  be 
cases — ^there  have  been,  probably,  in  everyone's 
experience — in  which,  though  the  laws  against 
simony  have  been  technically  transgressed,  the 
transgressors  have  been  men  of  high  character 
and  pare  motives,  and  the  transgression  itself, 
but  for  the  law,  has  In^en  an  act  free  from  any 
taint  of  moral  evil.  In  such  a  subject  matter, 
therefore,  it  would  be  contrary  to  principle  to 
extend  the  words  of  a  highly  penal  statute  which 
OSes  terms  of  art  to  cases  not  included  within  the 
terms  so  used.  Now  the  statute  enacts  that  "  if 
ttiy  person  shall  for  any  sum  of  money— and  so 
forth — ^take,  procure,  or  accept  the  next  avoidance 
of  or  presentation  to  any  benefice  with  care  of 
apnls,  Ac.,  then  every  such  presentation  or  colla- 
tiouy  and  every  admission^  institution,  investiture, 


and  induction  upon  the  same  shall  be  utterly  void, 
frustrate,  and  or  no  effect  in  law,  and  such  agp^ee- 
ment  shall  be  deemed  and  taken  to  be  a  simoniacal 
contract,"  and  then  the  section  proceeds  to  set  out 
the  penalties.    Now  this,  for  the  reasons  already 
given,  is  the  purchase  of  an  advowson,  and  not  of 
a  next  presentation,  and  is  not  therefore  within 
the  woras  of  the  statute.    But  it  is  said,  though 
not  within  the  words,  this  case  is  within  the  spirit. 
In  such  a  statute  as  this  the  words  are  the  spirit, 
and  tbe  interest  purchased  was  a  freehold  interest, 
and  the  number  of  presentations  which  might  in 
fact  take  place  under  the  purchase  was  wholly 
uncertain  and  unascertained.    Advowsons  are  one 
thing,  real  property  descending  to  the  heir;  next 
presentations  are  another,  personal  property,  and 
passing    to    the    executors    and    administrators. 
Rennell  v.  The  Bishop  of  Lincoln  (8  Burgh.  550). 
The  statute  of  Anne  uses  the  term  next  presenta- 
tion, and  avoids  the  use  of  the  term  advowson, 
and  the  purchase  of  an  advowson  is  therefore  not 
within  it.    No  case  was  cited  to  us  in  which  the 
point  had  been  decided,  but  it  is  not  denied  that 
the  general  practice  and  the  general  understanding 
is  against  the  defendant.  The  opinions  of  Mr.  Feame 
and  Lord  St.  Leonards  are  as  high  authoritv  as 
men's  opinions  can  be,  and  they  are  with  the  plain- 
tiff.   It  was  argued,  however,  as  an  advowson  con- 
tained in  it  the  right  of  next  presentation,  that  for 
the   plaintiff  to  use  an  advowson  for  an  object 
which  he   could  not  have  purchased  from  the 
owner  of  the  advowson  brings   him  within  the 
words  of  the  statute.    An  ingenious  bat  unten- 
able argument,  for,   as  has  been    pointed   out, 
advowsons    and    presentations  are    well  known 
to  the  Legislature,  and^he  first  exercise  of  his 
right  by  the  purchaser  of  an  advowson  must  always 
be,  in  one  sense,  and  as  far  as  the  purchaser  is 
concerned,  a  next  presentation;  and  yet  such  a 
next  presentation  is,  if  not  intentionally,  yet  clearly 
omitted  from  the  provisions  of  the  statate.    The 
first  point,  therefore,  foils  the  defendant,  and  there 
must  be  jadgment  against  him  upon  the  demurrer 
to  the  first  plea.  The  second  point  is,  on  a  first  view, 
more  tenable,  for  it  is  apparently  supported  by 
the  authority  of  text  writers,  ana  decided  cases 
are  appealed  to  as  warranting  the  statements  of 
the  text  books.     The  passage  on  the  subject  in 
Barn's  Ecclesiastical  ikw,  title,  '*  Benefice,  Pre- 
sentation to,"  is  copied  with  scarcely  the  change 
of  a  word  from   earlier   authorities,   and   is  as 
follows:   "No  person  may  present  himself,  and 
this  is  according  to  the   rule  of  the  canon  law. 
But  the  books  of  common  law  sa^  that,  although 
a  patron  cannot  present  himself  in  form,  yet  he 
may  offer  himself  to  the  ordinary  and  pray  to  be 
admitted,  and  that  such  admission  may  be  good. 
But  the  more  legal  and  regular  way  is  to  make 
over  the  right  to  some  other  before  the  avoidance.*' 
The  passage  then  goes  on  to  state  how  the  law  is 
where  the  right  of  presentation  is  vested  in  more 
persons  than  one,  and  this  connection  is  important 
when  we  come  to  examine  the  reasons  given  for 
the  rule.     We  need  not  discuss  the  canon  law, 
By  that  law  no  doubt  a  multitude  of  restrictions, 
and  this  amongst  them,  were  placed  upon  the  rights 
of  patrons.    But  if  not  recognised  by  the  courts 
of   law   as  part  of   the  law  of  England,  such 
canonical  restrictions   cannot    be  binding  upon 
patrons  of  livings  when  seeking  to  enforce  their 
common  law  rights.    "  In  the  law  of  the  realm  it 
(i.e,,  the  canon)  bindeth  not/'  says  the  doctor  to 
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the  student,  p.  229.  When,  therefore,  we  come  to 
examine  what  objections  have  been  allowed  to  pre- 
sentations of  themselyes  by  patrons  and  upon 
what  grounds,  we  find  that  the  coarse  which  has 
been  porsaed  in  this  case  avoids  the  objections 
which  have  been  allowed,  and  has  never  m  itself 
been  held  open  to  objection  in  courts  of  law.  The 
authorities  cited  by  Bam  for  the  general  pro- 
position are  copied,  like  the  proposition  itself,  from 
earlier  b<Soks.  And  they  are  really  redacible  to 
the  case  which  is  cited  as  Heckar'e  case,  a  case  to  be 
found  reported  in  this  court  in  the  Year  Book  ot  13 
Hen.  8,  and  in  the  Court  of  Error  in  the  Year 
Book  of  the  following  year.  Brooke's  Abridgment, 
Corporations  84,  is  also  cited;  bat  this,  when 
looked  at,  turns  out  to  be  only  an  abstract  of  the 
case  just  mentioned  in  the  Year  Books.  The 
anthority  of  the  case  is,  no  doubt,  recognised  by 
Lord  Hard wicke  in  Po^^er  v.  Chapman  (Ambler  98), 
and  by  the  various  text  writers,  who,  both  before 
and  since  his  time,  have  laid  down  the  proposition 
in  the  same  terms  and  supported  it  by  the  same 
aathorities.  I  may  observe  in  passing  that  the 
great  authority  of  Sir  John  Davis,  to  which  we 
were  referred  by  Mr.  Fhillimore,  is  not  one  of 
these.  In  the  case  of  the  Bishop  of  Ossory  the 
argaments  are  reported,  and  Sir  John  Davis  ex- 
pressly says  (p.  83),  that  no  judgment  was  ever 
given  in  the  case.  Thus  the  sole  authority  for 
the  proposition,  as  far  as  the  common  law  courts 
are  concerned,  is  the  case  in  the  Year  Book  of 
Henry  8,  and  when  that  is  examined  the 
decision  turns  upon  a  technical  point;  that  the 
same  person  cannot  be  donor  and  donee,  aud 
therefore,  when  a  corporation  presents  to  a  living  it 
can  indeed  present  any  of  its  members  except  its 
head,  but  that  the  head  (in  Heekar's  case  the 
master  of  an  incorporated  hospital),  as  he  is 
necessarily  mentioned  in  the  description  of  the 
patron,  cannot  also  be  the  presentee.  It  is  on  this 
ground  a  technical  though  sufficient  one,  and  one 
entirely  beside  the  canonical  restriction,  that  the 
courts  of  law  have  admitted  the  rale  of  which 
Heckar's  case  is  bat  an  example.  But  here,  as  the 
defendant's  plea  shows,  there  has  been  no  presen- 
tation strictly  so  called.  The  patron  has,  in  the 
very  words  of  the  text  books,  ofifered  himself  to 
the  ordinary  and  prayed  to  be  admitted.  To  such 
a  proceeding  the  technical  objection  against  pre- 
sentation does  not  apply,  and  there  is  none  of 
sabstance.  It  is  admitted  that  this  is  the  first 
occasion  on  which  a  bishop  has  refused  to 
institute  on  this  ground.  It  is  admitted  that  the 
understanding  of  lawyers  and  the  unbroken 
practice  is  the  other  way.  Yet  it  is  contended 
that  in  the  case  of  a  patron  to  whom  an  advowson 
has  descended  as  part  of  an  ancestral  property,  and 
who  is  himself  a  clerk  of  unquestionable  fitness  for 
the  living,  if  the  patron  offers  himself  and  prays 
to  be  admitted,  it  is  in  the  absolute  discretion  of 
the  bishop,  without  assigning  any  reason,  to  admit 
orjto  reject  him.  For  such  a  proposition  there  is 
no  shadow  of  authority;  it  is  contrary  to  the 
principles  on  which  the  rights  of  patrons  have 
always  been  upheld  in  these  courts  ;  and  we  are 
certainly  not  prepared  to  make  a  precedent  which 
would  seem  to  us  to  be  entirely  anomalous.  We 
may  observe  that,  by  the  admission  of  the  defen- 
dant's coansel,  the  objection  of  the  bishop  is  one 
of  the  merest  form.  If  the  plaintiff  had  conveyed 
the  advowson  to  a  trastee  in  trust  to  present  a 
clerk  on  his  the  plaintiff's  nomination,  and  if  the 


plaintiff  had  nominated  himself,  the  trastee 
would  have  been  boand  to  present  the  plaintiff  and 
the  bishop  to  institute  him.  The  substance  of  the 
transaction  would  have  been  exactly  the  same,  and 
the  practical  importance,  therefore,  of  the  bishop's 
contention,  even  if  in  this  particular  case  he  ooold 
have  succeeded,  has,  if  it  exists,  altogether  escaped 
our  view.  Bat  with  this  we  are  not  concerned ;  our 
daty  is  simply  to  declare  the  law,  as,  after  the  best 
inquiry  and  consideration,  we  find  it  to  be.  And 
we  think  that  the  second  plea,  like  the  first,  fails 
the  defendant,  and  that  there  must  upon  the  de- 
murrers to  both  pleas  be  judgment  for  the 
plaintiff. 

Judgment  for  the  plaitUif. 

Attorneys  for  the  plaintiff,  Bockett  and  Sons, 
Attorneys  for  the  defendant,   WaiUers,  Young, 
WaUers  and  DeverelL 


BAIL    COUBT. 

Seported  by  B.  A.  Eiitoxjucb,  Esq.,  BarriBtcr-at-L  aw. 

Wednesday^  May  5, 1875. 

Leicester  Waterwoblks  Compaity  v.   Ovebseebs 
AND  Churchwardens  of  Parish  of  Cropstone. 

Poor  rate  —  Reference  to  arbitration — Refusal  to 

abide  by  award — Replevin  bond. 

An  assessment  committee  made  a  poor  rate  upon  i&a 

plaintif's  property  in  excess  of  the  amount  which 

the  plaintiffs  considered  to  be  the  rateable  volua. 

The  plaintiffs  gave  notice  of  appeal.    Both  parties 

then  agreed  to  refer  the  matter  to  arbiircUion,  and 

to  be  bound  by  the  decision  of  the  umpire.    The 

umpire  did  not  make  his  award  for  three  years, 

during  which  time  the  plaintiffs  were  computsorUy 

obliged  to  pay  the  poor  rale.    The  umpire  mads 

his  award  and  declared  thai  the  plaintiffs  were 

overrated  and  that  the  defendants  should  repay  to 

ihem  the  sums  in  excess  which  they  had  been 

obliged  to  pay  under  compulsion.  The  defendants 

refused  to  consider  the  award  as  valid,  and  wkai 

the  next  rale  was  made  distrained  upon  theplaint^ 

company  under  a  magistrate's  warrant    The  oom- 

pany  replevied,  and  afterwards  waved  that  (he 

replevin  bond  might  be  delivered  up. 

Held,  thai  the  proceedings  of  the  defendants  were 

against  good  faith,    they  having  agreed  ta  be 

bound    by  the   award,  and   that    the   replevin 

bond  might  be  given  up  at  the  plaintiffs^  inetance, 

London  and  ]!^rth  Western  ±tailway  v.  Bedford 

(n  Q.B.^^%  followed. 

Bulb  calling  upon  the  defendants  to  show  caase 

why  all  prooeedmgs  should  not  be  stayed,  and  why 

a  replevin  bond  should  not  be  delivered  up  to 

the  plaintiffs  or  their  attorneys.    The  facts  were 

as  follow : — 

The  Leicester  Waterworks  Company  having 
completed  a  reservoir  and  mains  at  Barrow-upon* 
Soar,  the  overseers  of  the  parishes  in  whidi  the 
company  had  erected  works,  forwarded  to  the 
assessment  committee  a  supplemental  valaation 
list  in  which  the  company  was  assessed  for  poor 
law  purposes  at  certain  rates,  which  were  con« 
sidered  oy  the  company  to  be  too  high.  The 
company  having  given  notice  of  appeal,  the  oaae 
came  on  for  hearing  on  the  2 1st  Nov.  1871,  when 
it  was  resolved  to  employ  a  competent  yalaer  to 
make  a  valuation  of  the  works  and  mains.  On 
the  12th  March  1872,  the  waterworks  company 
not  being  able  to  come  to  a  satiBfactory  amnge* 
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ment  wifch  the  assessment  oommittee,  gare  notice 
d  appeal  to  the  quarter  sessions.  Tbe  appeals 
were  aocordinglj  dfulj  entered  for  hearing  at  the 
next  general  quarter  sessions,  and  were  respited. 
A  meeting  was  afterwards  held  on  the  8th  Jane 
1872  at  the  offices  of  the  company  to  prevent,  if 
possible,  farther  litigation,  and  it  was  then  resolved 
that  all  qaestions  in  relation  to  the  rating  of  the 
company's  works  and  mains  passing  through  the 
several  parishes  of  the  anion,  should  be  submitted 
to  two  arbitrators  with  a  view  to  their  adjusting 
the  matters  in  dispute,  and,  in  case  of  their  Mling 
80  to  do,  with  power  to  appoint  an  umpire  whose 
decision  should  be  final.  On  the  29th  June  1872, 
an  agreement  of  referenoe  was  accordingly  entered 
into  between  the  company  and  the  assessment  com- 
mittee on  behalf  of  the  guardians,  granting  power 
to  the  arbitrators  to  call  in  an  umpire  in  case  of 
their  disagreement,  whose  decision  should  be 
final;  and  it  was  also  therein  agreed  that  the 
parties  thereto  would  severally  observe,  fulfil, 
perform,  and  keep  the  certificate  or  award  of  the 
arbitrators  or  umpire  of  and  concerning  the 
premises  and  matters  referred  to  therein,  and  also 
It  was  agreed  that  the  submission  to  arbitration 
should  not  be  revocable  by  either  party,  and  that 
it  should  be  made  a  rule  of  court.  The  arbitrators 
accordingly  entered  upon  the  reference,  and  being 
unable  to  a^e  called  in  an  umpire. 

The  ampule  did  not  make  his  award  until  the 
Slst  Jan.  1874,  during  which  time  the  appeals 
were  respited  from  session  to  session.  In  the 
meantime  the  company  had  invariably  refused  to 
pay  the  rates,  and  on  each  occasion  the  overseers 
were  compelled  to  summon  the  company,  when, 
an  order  having  been  made  by  the  justices,  the 
company  paid  the  poor  rate  and  took  a  special 
receipt. 

By  the  award  of  the  umpire  dated  the  31st 
Jan.  1874,  he  decided  that  the  value  of  the  pre- 
mises of  the  company  as  then  standing  in  the  rate 
books  should  be  reduced,  and  he  gave  directions 
that  the  rate  books  of  .the  parishes  should^  be 
altered  accordingly  to  make  the  rateable  value 
correspond  with  the  amounts  awarded;  and  also  he 
further  determined  that  the  company  should  be 
repcud  by  the  overseers  out  of  the  next  effective 
rate,  the  differences  between  the  rates  as  assessed 
upon  the  amounts  so  awarded  by  him  and  the 
rates  as  assessed  upon  the  amounts  of  rateable 
value  heretofore  entered  in  the  rate  book. 

The  next  rate  was  made  and  published  on  2nd 
May  1874,  upK)n  the  reduced  amount,  and  the 
overseers  refusing  to  be  bound  by  the  award,  or  to 
repay  the  money  due  to  the  company  as  directed, 
issued  a  summons  before  the  justices,  and  obtained 
a  warrant  of  distress  against  the  waterworks  com- 
pany. The  goods  having  been  seized,  the  company 
gave  notice  that  they  intended  to  replevy  the 
same,  and  proposed  in  lieu  of  a  replevin  bond  with 
sureties  to  deposit  such  amount  as  the  Registrar 
of  the  County  Court  should  deem  sufficient  to 
cover  the  rate  and  damage,  and  the  probable  costs 
of  an  action,  on  condition  that  they  should  at  once 
commence  an  action  in  the  Court  of  Queen's  Bench 
against  the  overseers  of  the  poor.  A  writ  was 
accordingly  issued,  to  which  the  defendants  ap- 
peued;  upon  which  the  above  motion  to  stay  the 
action  and  deliver  up  the  replevin  bond  was  made 
last  term  by  Alfred  WiUs,  Q.C.,  a^inst  which 

Joseph  Brown,  Q.C.  vfith  him  W,  WiUie  showed 
cause. — ^The  umpire  has  ezoeeded  his  authority. 


The  question  is  whether  the  overseers  are  to  give 
credit  for  sums  of  money  overpaid  before  the 
award  is  made. 

A,  WiUs,  Q.C. — There  is  a  case  on  all  fours  with 
this  one,  but  curiously  it  is  not  referred  to  in  tbe 
digests,  nor  could  I  find  it  in  the  text  books.  I 
refer  to  the  London  and  North  Western  Railway 
Company  v.  Bedford  (17  Q.B.  978). 

Bla^ckbubn,  J. — The  defendants  have  agreed  to 
lay  by  on  the  faith  of  an  award,  and  then  when 
they  find  it  is  against  them  they  refuse  to  act  upon 
it.  When  parties  hold  out  that  they  will  abide  by  an 
award,  it  is  only  just  and  equitable  they  should  do 
so.    The  rule  must  be  made  absolute. 

Mbllor,  J. — ^Without  expressing  any  opinion  on 
the  conduct  of  the  defendants  in  not  abiding  by  the 
award  after  their  submission  to  an  arbitration,  I 
am  of  opinion  that  this  case  is  governed  by  the 
case  of  the  London  and  North  Western  Baihoay 
Company  v.  Bedford  (17  Q.B.  978). 

Rule  absolute. 

Attorneys  for  the  plaintiff:  /.  B.  Haxhy,  Lei- 
cester. 

Attorneys  for  the  defendant :  Sadler  for  Qoode, 
Loughborough. 


CBOWJT  CASES  BESSBVED. 

Beported  by  Johv  Thokpsoit,  Esq.,  Barri8t«r-at-Law. 


Batwrday,  May  29, 1875. 

(Before  Kellt,  C.B.,  Bla.ckbt7bn  and  Brett,  J.J, 
Cleasby,  B.,  and  Archibald,  J.) 

Eeo.  v.  Burton. 

VesMiious  Indidm^t  Act  (22  ^  23  Vict  c,  17),  s.  1 
— Oifenoe  wpon  which  committed — Misdemeanor 
— Aider  and  abettor, 

B.  was  summoned  before  jtistices  for  aiding  and 
abetting  8.  to  obtain  money  by  false  pretences, 
and  both  8.  and  B,  were  commuted  to  take  their 
trial,  8.  on  the  charge  of  attempting  to  obtain 
money  by  false  pretences,  and  B.  on  the  charge  of 
aiding  and  abetting  8,  to  commit  that  offence. 

At  the  sessions,  an  indictment  against  8.  and  B. 
for  jointly  attempting  to  obtain  money  by  false 
pretences  was  preferred,  without  the  leave  required 
oy  the  Venea^ious  Indictment  Act,  and  fotmd  by 
the  grand  jury,  upon  which  8,  and  B.  were  tried 
jointly,  and  8.  acquitted  and  B,  found  guilty. 

At  the  trial  the  objection  was  taken  and  overruled, 
that  the  indictment  having  been  preferred  agaimt 
B,  for  an  offence  upon  which  he  had  not  been 
committed  for  trial,  the  indictment  should  be 
quashed ;  and  after  verdict,  another  objection 
was  taken  amd  overruled  that  8.,  the  principal, 
having  been  acquitted,  B,,  an  aider  and  abettor,- 
could  not  be  found  guilty : 

Held,  by  this  cov/rt,  that  the  Vexatious  Indid/meni 
Act  (22  8f  23  Vict,  c,  17),  s,  1,  was  inapplicable, 
as  that  applied  only  to  the  offence  of  "  obtaining 
money  or  other  property  by  false  pretences,"  and 
not  to  the  offence  of  "  attempting  to  obtain  money 
or  other  property  by  false  pretences." 

Held,  also,  that  the  second  objection  was  unten- 
able, as  in  misdemeanor  all  were  principals. 

Case  stated  by  John  Peter  Mulcasier,  barrister-at- 

law,  for  the  opinion  of  the  Court  of  Crown  Cases 

Reserved. 
George  Summers  and  George  Burton  were  tried 

before  me,  sitting  as  deputy  recorder  at  the  Easter 
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Quarter  SessionB  of  the  Peace  holden  in  and  for  the 
borouffh  and  oonnty  of  Newca8tle*upon-Tyne,  on 
the  9th  April  1875,  upon  an  indictment^  of  which 
the  following  is  a  copy : 

The  jurors  for  our  lady  the  Qaeen  upon  their  oath 
present  that  Qeorve  Summers  and  Qeom  Burton,  on  the 
2nd  Feb.  1875,  nnmwfnlly  and  knowingly  did  falsely  pre- 
tend to  Joseph  Cabry  that  the  said  Graorge  Summers,  on 
the  29th  Jan.  1875,  had  taken,  paid  for,  and  received  from 
the  North-Eastem  Bailway  Company  at  Newbiggin-by- 
the-Sea,  a  certain  first  olass  passenger  retom  tioket 
between    Newbiggin-by-the-Sea    and    Newoastle-upon* 
Tyne,  No.  569,  and  by  means  of  one-half  of  suoh  first 
olass  retom  tioket.  No.  569,  he  the  said  George  Summers 
bad  travelled  hv  the  said  North-Eastern  Eulway  Com- 
pany's railway  m>m  Newbiggin-by-the-Sea  to  Newcastle- 
upon-Tyne,  and  on  the  ni^ht  of  the  said  29th  Jan.  in  the 
year  aforesaid,  he  the  said  Qeom  Summers,  having  in 
nis  possession  the  remaining  half  of  the  said  first  dass 
return  ticket  No.  569,  had  been  turned  out  of  a  first  class 
carriage  at  the  Newcastle  Station  of  the  said  North- 
Eastern  Bailway,  and  in  consequence  theieof,  having  lost 
the  train,  he  the  said  George  Summers  had  been  com- 
pelled to  hire  a  conveyance  to  convey  him,  the  said 
George  Summers,  to  Newbiggin-by-the-Sea  at  an  expense 
of  21.,  by  which  said  false  pretences  they  the  said  George 
Summers  and  George  Burton  ihen  uidawfnlly  did  attempt 
to  obtain  from  the  said  North-Eastem  Bailway  Company 
^e   sum  of  21.,  with  intent  to  defraud.     Whereas  in 
truth  and  in  fact  the  said  George  Summers,  on  the  said 
29th  Jan.  1875,  had  not  taken  nor  paid  for,  nor  received 
from  the  North-Eastem  Bailway  Company  at  Newbiggin- 
by-the-Sea  a  certain  1st  class  passenger  return  ticket  be- 
tween Newblgnn-by-the-Sea  and  Newcastle-upon-Tyne, 
No.  569,  nor  did  he  the  said  George  Summers  on  the  said  day 
and  year,  by  means  of  one-half  of  such  first  class  return 
tioket,  No.  569,  travel  by  the  North-Eastem  Bailway 
Company's  railway  from  Newbiggin-by-the-Sea  to  New- 
castie-upon-l^ne,  and  the  said  George  Summers  had  not 
on  the  ni^ht  of  the  said  29th  Jan.  in  the  year  aforesaid, 
the  remaining  half  of  the  said  first  class  return  ticket. 
No.  569,  and  the  said  George  Summers  was  not  whilst 
in  the  possession  of  the  said  remaining  half  of  the  said 
first  class  return  ticket,  No.  569,  turned  out  of  a  first 
class  carriage  at  the  Newcastle  Station  of  the  North- 
Eastem  Bauway,  nor  did  he  the  said  George  Summers, 
in  consequence  of  being  so  turned  out  of  a  first  class 
carriage,  lose  the  train,  nor  was  he  after  being  so  turned 
out  whilst  in  possession  of  the  said  remaining  half  of  the 
said  first  class  return  ticket,  No.  569,  compiled  to  hire 
a  conveyance  to  convey  him  the  said  Geoige  bummers 
to  Newbiggin-by-the-Sea  at  an  expense  of  21.,  as  they  the 
said  George  Summers  and  George  Burton  did  then  falsely 
pretend  to  the  said  Joseph  Cabry,  and  the  said  George 
Summers  and  George  Burton  at  the  time  they  so  falsely 
pretended  as  aforesaid,  well  knew  the  said  pretences  to 
be  false  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  Crown  and  dignity. 

The  summons  which  was  issued  against  Burton, 
and  on  which  he  appeared  before  the  magistrates, 
and  on  which  he  was  committed  for  trial,  was,  so 
far  as  it  is  material,  in  the  words  and  figures  fol- 
lowing, that  is  to  say : 

Borough  and  county  of  Newoastle-on-Tyne,  to  wit.— To 
George  Burton,  of  Bedlington,  in  the  oounty  of  Northum- 
berland, station  master.  Whereas,  information  hath  this 
day^  been  laid  before  me,  the  undersigned,  one  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  borough 
and  county  of  Newcastle-upon-Tyne,  by  John  Sutdiiie, 
of  Headlam-street,  in  the  said  borough  and  county,  rail- 
way policeman,  for  that  you,  between  the  29th  Jan.  and 
the  2nd  Feb.  1875,  at  the  parish  of  St.  Nicholas,  in  the 
borough  and  county  aforesaid,  tmlawfully  did  add,  abet, 
counsel,  and  procure  the  commission  of  a  certain  misde- 
meanor by  one  George  Summers,  by  him  then  com- 
mitted,  that  is  to  say,  to  unlawfully  attempt  and  en- 
deavour unlawfully  and  knowingly,  by  certain  false 
pretences,  to  obtain  of  and  from  iSe  Nortn-Eastern  Bail- 
way  Company  the  sum  of  21.  in  money,  the  moneys  of  the 
said  North-Eastem  Bailway  Company,  with  intent  to 
cheat  and  defraud,  contnuv  to  the  form  of  the  statute  in 
such  case  made  and  provided,  Ac.,  fto. 


The  defendants  were  committed  for  trial  upon 
a  warrant,  which  was  put  in  evidence,  and  of  whioh 
the  following  is  a  copy  : 

Warrant  of  eommitmeni. 

Sessians.  Borough  and  county  of  Newcastle-upon-T^Si 
to  wit. — To  all  sergeants  at  mace  and  constabies  of  the 
borough  and  county  of  Newcastle-upon-Tyne,  and  to  ihn 
keeper  of  the  common  gaol  at  Newcastle-upon-Tyns,  is 
the  said  borough  and  county : 

Whereas,  George  Summers  amd  George  Burton  wsre 
this  day  charged  oef  ore  me,  the  undersigned,  one  of  hn 
Mues^s  jiistioeH  of  the  peaoein  and  for  theboarongfa 
and  county  of   Newcastle-upon-l^e,  on  the  oatb  of 
Daniel  James,  of  Leazes-lane,  in  the  said  boroofh  and 
coun^,  sergeant  of  police,  and  others,  tor  that  he,  tbe 
said  George  Summers,  on  the  2nd  Feb.  1875,  at  the  parish 
of  St.  Nicholas,  in  the  said  borough  and  county,  unlaw* 
folly  did  attempt  and  endeavour  unlawfully  and  knoir* 
ingly,  by  certain  false  pretences,  to  obtain  of  and  from 
the  North-Eastem  Sailway  Company  the  sum  of  21.  ia 
money,  the  moneys  of  the  said  North-Eastem  Bajlwa; 
Company,  with  intent  to  cheat  and  defraud  contruv  to 
the  form  of  the  statute  in  such  case  made  and  proviaed ; 
and  for  that  he  the  said  George  Burton,  between  the 
29th  Jan.  and  the  said  2nd  Feb.  1875,  at  the  parish  snd 
borough  and  oounty  aforesaid,  unlawfully  did  aid,  abet, 
oounsel,  and  procure  the  commission  of  a  oertain  miad^ 
meanor  by  the  said  George  Summers,  by^  him  then  oon* 
mitted,  that  is  to  say,  for  that  he  the  said  Georgs  Sum- 
mers, on  the  said  2nd  Feb.  1875,  at  the  parish  of  St 
Nicholas,  in  the  said  borough  and  county  of  Newcastie* 
upon-l^ne,unlawfullv  did  attempt  and  endeavour  unlaw- 
fully and  knowingly,  by  certain  false  pretenoee,  to  obtain  . 
of  and  from  the  North-Eastem  Bailway  Company  the 
sum  of  21.  in  money,  the  moneys  of  the  said  North-Eastein 
Bailway  Company,  with  intent  to  cheat  and  defraud,  con- 
trary to  the  lorm  of  the  statute  in  such  oaae  made  an4 
provided. 

Thesearo,  Hieref ore,  to  commandyou the  said  serjeantsat 
mace  and  constables,  some  or  one  of  you,  to  take  the  nid 
George  Summers  and  George  Burton,  and  them  ^aJttjjto 
convey  to  the  said  common  gaol  at  Newoastle-upon-lyiie 
aforesaid,  and  there  to  deliver  them  to  the  keeper  thereof, 
together  with  this  precept ;  and  I  do  hereby  oommaad 
you,  the  said  keeper  of  the  said  oommon  gaol,  to  reosive 
the  said  George  Summers  and  George  Burton  into  your 
custody  in  the  said  oommon  gaol,  and  there  safely  Keep 
them  until  they  shall  be  thenoe  delivered  by  due  course 
of  law. 

Given  under  my  hand  and  seal,  at  the  police  oouzt  in 
the  said  borough  and  oounty,  this  13th  Mairch  1875. 

John  J.  HirKTxa. 

It  was  objected  on  behalf  of  the  defendants, 
in  the  first  instance,  that  the  provisions  of  the 
Yezatioas  Indictment  Act  (22  &23  Yict.  o.  13)  had 
not  been  complied  with,  and  that  the  indictment 
was  not  cured  by  30  &  31  Yict.  c.  35.  It  was  a  fact 
that  the  prosecutor  had  not  been  bound  to  prose- 
cute or  give  evidence  against  the  defendants  on 
any  other  charge  than  that  which  is  set  out  in  the 
commitment,  and  the  defendants  had  not  been 
committed  or  been  bound  by  recognisance  to  ap- 
pear to  answer  to  an  indiotmenii  to  be  preferred 
against  them  for  any  offence  other  than  that  set 
forth  in  the  said  commitment,  and  the  indictment 
had  not  been  preferred  by  the  direction  or  with 
the  consent  in  writing  of  a  judge  of  one  of  the 
Superior  Courts  of  Law  at  Westminster,  or  of  her 
Majesty's  Attorney-General  or  Solicitor-General 
for  England,  and  my  consent  as  deputy  recorder 
had  not  been  procured  to  the  presentment  of  the 
said  bill  of  inoictment  to  the  grand  jury. 

The  counsel  in  this  prosecution  cited  the  24  A  25 
Yict.  c.  94,  B.  8,  which  enacts,  "  that  an  aider  and 
abettor  of  a  misdemeanour  may  be  tried,  indioted, 
and  punished  as  a  principal  offender." 

I  overruled  the  objection.  (The  case  then  pro- 
ceeded to  state  the  evidence  upon  which  seTeral 
points  were  reserved,  but  which  it  is  not  necessary 
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to  report)    The  jury  foand  Summers  not  goilty, 
and  Barton  guilty. 

The  case  for  the  prosecation  had  been  that 
SnmmerB  and  Barton  were  principals,  and  on 
the  finding  of  the  jury  I  was  requested  on  behalf 
of  fiorton  to  enter  a  Yerdiot  of  not  guilty  on  his 
part,  on  the  {^;roand  that  as  he  had  been  com- 
mitted and  tried  as  an  accomplice,  although  in- 
dicted as  a  principal,  he  could  not  be  convicted 
when  the  principal  was  acquitted. 
I  directed  the  verdict  of  guilty  to  be  entered. 
Burton  has  not  been  sentenced,  and  has  been 
admitted  to  bail  until  the  decision  of  this  honour- 
able court  has  been  obtained  on  the  points  of  law 
raised. 

The  points  submitted  to  this  honourable  Court 
are:  First,  whether  or  no,  having  regard  to  the 
chaige  on  which  Burton  was  committed  to  take 
his  tnal,  leave  to  prefer  the  above-mentioned  in- 
dictment should  nave  been  obtained  under  the 
Vexatious  Indictment  Act ;  secondly,  whether  or 
no  the  jury,  having  acquitted  the  principal  Sum- 
mers, it  was  competent  for  thejuiy  to  convict 
Barton.  If  the  court  is  of  opinion  that,  under  the 
circumstances.  Burton  was  properly  tried  on  the 
above  indictment,  and  was  under  the  circum- 
stances properly  convicted,  the  verdict  of  guilty  is 
to  stand ;  otherwise  a  verdict  of  not  guilty  is  to  be 
entered,  or  the  conviction  is  to  be  quashed. 

(Signed)  John  F.  Mulcasteb, 

Deputy  Becorder. 
No  counsel  was  instructed  to  argue  for  the  pro- 
secation. 

John  Edge,  for  the  prisoner  Burton. — ^The  pri- 
soner was  not  properly  tried  upon  this  indictment. 
The  Vexatious  Jiidictment  Act  (22  &  23  Vict.  c.  17), 
8. 1,  enacts,  "  that  no  bill  of  indictment '  for  obtain- 
ing money  or  other  propertv  by  false  pretences' 
shall  be  presented  to  or  found  by  a  grand  jury  un- 
less the  prosecutor  or  other  person  presenting  such 
indictments  has  been  bound  by  recognisance  to 
prosecute  or  give  evidence  against  the  person  ao- 
cnsed  of  such  offence,  or  unless  the  person  accused 
has  been  committed  to,  or  detained  in  custody,  or 
has  been  bound  by  recognisance  to  appear  to 
answer  to  an  indictment  to  be  preferred  against 
him  for  such  offence,"  &c.   Burton  was  summoned 
to  appear  before  the  magistrate  on  the  charge  of 
aiding  and  abetting  the  commission  of  the  mis- 
demeanor  by  Summers  of  attempting  bv  false 
pretences  to  obtain  the  sum  of  21.  from  the  I^orth- 
Eastem   Bailway  Company,  and   he   was  com- 
mitted for  trial  upon  that  charge.    Burton  could 
only,  therefore,  be  indicted  upon  that  charge  by 
virtue  of  the  above  Act,  unless  leave  had  been  ob- 
tained to  indict  him  as  a  principal,  which  leave 
was  not  obtained.     This  indictment  is  one  for 
attempting  to  obtain  monev  or  other  property  by 
fidse  pretences,  and  though  not  expressly  named 
in  sect.  1  of  the  above  Act,  it  must  be  considered 
to  be  included  by  implication  in  the  words  "for 
obtaining  money  or  other  property  by  false  pre- 
tences," which  would  include  the  offence  of  at- 
tempting to  obtain  money  or  other  property  by 
fiilse  pretences.     [Ejellt,  G.B. — ^That  is  not  so. 
The  Act  specifies  certain  offences,  and  the  one 
in  the  present   indictment  is  not  among  them. 
BucKBUBK,  J. — It  seems  to  me  that  this  is  not 
a  case  within   the   Yezatious   Indictment   Act. 
Where  do  you  find  any  authority  that  by  implica- 
tion you  can  brin^  this  within  the  enactment  P] 
There  is  no  authority  on  the  point.    Another  ob- 


jection is,  that  the  jury  having  acquitted  the  prin- 
cipal. Summers,  the  conviction  cannot  be  sustained 
Sainst  Burton,  who  was  an  accessory  only. 
LACKBUEN,  J. — ^Is  there  such  a  person  as  an 
accessory  in  point  of  law  in  a  misdemeanor? 
Both  Summers  and  Burton  were  principals  in  this 
charge,  and  properly  indicted  as  such.] 

By  the  Ooukt, 

Oorwiciion  affirmed. 


ABCSBS  COURT  OF  CilVTS&BVET. 

Seported  by  C.  E.  Maldkv,  Eiq.,  Banister-at-Law* 


Aug.  6,  Nov.  26,  27,  and  Bee.  7, 1874. 

Mabtin  v.  Mackonochix. 

(second  suit.) 

Eccleguuttcal  law — Bites  and  ceremonies  of  Church 
— Lighted  candles — Hymn  dwring  communion — 
Bign  of  cross — Fractice — Personal  answer — Ee- 
argum,ent  of  points  decided  hy  Gowri  of  Appeal. 

It  is  unlawful  for  a  der^m^an  of  the  Ohurch  of 

England,  first,  to  use  lighted  candles  on  the  com' 

munion  table,  or  on  a  ledge  above    the   same, 

during  morning  pra/yer,  when  such  candles  are 

not  necessa/ry  for  giving  light ;  secondly,  to  cause 

the  hymn  called  the  "  Agnus  "  to  be  sung  after 

the  proAfer  of  consecradon,  before  the  reception  of 

the  elements  by  the  people;  thirdly,  to  do  any 

act  of  private  devotion  which  either  conflicts  with 

a  direct  order  of  the  rubric,  or  introduces  any 

new  rite  or  ceremony  to  the  congregation.    But 

to  cross  himself  as  an  act  of  private  devotion 

does  not  fall  under  either  of  these  categories,  and 

is  not  an  ecclesiastical  offence. 

The  Uvw  of  evidence  as  formerly  administered  in 

the  Court  of  Arches  is  modified  6y  18  ^  19  Vict. 

c.  41. 

It  is  competent^  for  the  judge  of  a  court  of  first 

instance,  in  his  discretion,  to  have  points  decided 

by  a  cowrt  of  appeal  reargued  before  him,  when 

thejudgTnent  of  such  court  has  been  deUvered  on 

the  hearing  of  an  ex  parte  ease,  is  founded  on  a 

mistake  of  fact,  and  is  irreconcHahle  with  other 

decisions. 

This  was  a  proceeding  under  the  Church  Discipline 

Act  (3  &  4  Yict.  c.  86)  against  the   Bev.  A.  H. 

Afackonochie,  the  incumbent  of  St.  Alban's,  Hol- 

born,  in  the  diocese  of  London.    There  had  been 

former  proceedings  against  him  at  the  instance  of 

the  same  promoter.    (See  L.  Bep.  2  A.  &  E.  116; 

2  P.  0.  365;  18  L.  T.  Bep.  N.  S.  245;  19  L.  T. 

Bep.  K  S.  503). 

The  articles,  omitting  those  which  were  merely 
formal,  alleged : 

4.  The  use  of  lighted  oandles  on  the  oommTmion  table, 
or  a  ledgre  above  tne  same,  daring  morning  prayer,  when 
not  wanted  for  the  pnrpoBe  of  giving  light ; 

5*  Prooeaaions  ronna  the  interior  of  the  ohoroh,  with 
candles,  a  omoifix,  and  banners ; 

6.  Unanthorieed  elevation  of  the  paten  and  onp  during 
the  oommnnion  serrioe ; 

7.  The  wearing  of  nnlawfnl  yeBtments,  namely,  an  alb, 
oope,  ohaanble,  amioe,  maniple,  stole,  and  girdle ; 

8.  Standing  on  the  west  side  of  the  oommnnion  table, 
with  his  back  to  the  people,  daring  the  prayer  of  oonse- 
oration; 

9.  The  nse  of  wafer  bread  at  the  communion ; 

10.  Caosing  a  hymn  called  '*  The  Agnas  "  to  be  sung 
after  the  prayer  of  consecration  in  the  communion 
service  ; 

11.  Making  the  sign  of  the  cross; 

12.  Kissing  the  Frayer*book. 
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The  defendant  pleaded  a  responsive  plea,  that 
the  churchwardens  had  never  made  anj  complaint 
against  him  to  the  bishop  or  archdeacon ;  that  the 
bishop  had  never  ordered  or  admonished  him  not 
to  do  any  of  the  acts  charged  against  him ;  that 
the  present  suit  was  promoted  against  him  con- 
trary to  the  wish  and  desire  of  the  churchwardens, 
parishioners,  and  congregation  of  St.  Albans; 
that  the  promoter  was  not  a  parishioner,  but  was 
proceeding  at  the  instigation  and  cost  of  a  society 
called  the  Church  Association,  and  was  a  violator 
of  the  peace  and  unity  of  the  Church.. 

Aug,  6  1874— TT.  G.  F.  PkUhmore,  for  the  de- 
fendant, moved  the  court  to  direct  the  promoter 
to  file  his  personal  answers  to  the  responsive  plea. 
He  cited : 

Famall  v.  Craig  (.5  No.  Ca.,  557 ;  6  No.  Ca.,  682) ; 

Bis7u)p  of  Norvrioh  v.  Bemey  (36  L.  J.  8,  Eool.)* 

B.  Shaw,  for  the  promoter,  opposed  the  motion 
on  the  ground  that  the  old  practice  with  regard  to 
personal  answers  was  modined  by  the  introdaction 
of  viva  voce  evidence,  under  the  18  &  19  Vict.  c.  41. 
Sir  B.  Fhulimore. — I  am  of  opinion  that  the 
18  &  19  Yict.,  c.  41,  does  do  awav  with  a  good  deal 
of  the  law  of  evidence  as  formerly  administered  in 
this  court,  and  it  may  be  a  qaestion  of  doubt  how 
far  the  old  practice  of  the  Ecclesiastical  Courts  in 
the  matter  of  personal  answers  has  been  modified 
by  recent  legislation ;  but  it  is  not  necessary  to 
express  any  opinion  on  this  question  until  I  have 
considered  whether  I  ought  to  exercise  m^  discre- 
tion in  the  promoter's  favour.  On  consideration 
of  all  the  circumstances,  I  am  of  opinion  that  I 
should  refase  to  grant  the  motion. 

Nov.  26. — The  case  came  on  for  hearing.  Wit- 
nesses were  examined  both  for  the  promoter  and 
the  defendant.  The  coansel  for  the  defendant 
proposed  to  put  in  evidence  a  memorial  addressed 
to  the  Bishop  of  London  bv  the  congregation  of 
St.  Alban's,  but  the  court  held  that  it  was  madmis- 
sible.  I 

A.  J.  Stephens,  Q.C.,  and  B.  Shaw,  for  the  pro- 
moter, urged  that  the  acts  charged  had  been  ex- 
pressly or  implicitly  decided  to  be  illegal  by  the 
decisions  in 

Bunmer  v.  Wix,  L.  Bep.  3,  A.  &   E.  58;  21  L.  T. 
Bep.  N.S.  766; 

Jf orim  V.  Maekonochie,  first  suit,  iibi  sup, ; 

Hehhert  t.  Purchas,  L.  Bep.  3  P.  C.  605 ; 

Elphinsione  t.  PurchoB,  2S  L.  T.  Bep.  N.S.  446  j  L. 
Bep.  3,  A.  &  E.  66, 

A,  Charles,  Jeune,  and  W,  0,  F,  Phillimore,  for 
the  defendant,  argued  that  as  to  some  of  the  acts 
no  decision  had  yet  been  given,  and  that  as  to  the 
others  the  decision  in  Hehhert  v.  Purchas  having 
been  ex  parte,  and  irreconcilable  with  Westerfon  v. 
Liddell  (Moore's  Special  Report,  1857),  and  Martin 
V.  Mackonochie  (first  suit),  the  Court  ought  not  to 
decide  against  the  defendant  without  hearing  an 
argument.    They  cited 

Peek  V.  Oumey,  25  L.  T.  Bep.  N.  S.  446;  L.  Bep. 

H.  L.  377 : 
Collins  V.  Lewis,  L.  Bep.  8  Eq.  708 ; 
Dugdale  v.  Dugdale,  L.  Bep.  14  Eq.  234 ;  27  L.   . 

Bep.  N.  8.  705. 

Stephens,  Q.C.,  in  reply  on  this  point. 

Nov,  27. — Sir  Robert  Phillimore. — The  7th, 
8th,  and  9th  articles  of  charge  relate  to  the  use  of 
certain  vestments  or  ornaments,  the  position  of 
the  celebrant,  and  the  use  of  wafer-bread.  On 
former  occasions  this  Court  has  upon  these  sub- 
jects pronounced  judgments  favoarable  to  the 
defendant,  but  the  Judicial  Committee  of    the 


Privy  Council  has  overruled  them.  In  this  stat^ 
of  things  an  application  is  now  made  to  me  to 
hear  an  argument  to  show  that  the  decisions  of 
this  court  were  right,  and  that  those  of  the  appel* 
late  oourt  were  wrong.  The  application  is  admitted 
to  be  unusual,  but  is  said  not  to  be  xmpreoe- 
dented,  and  cases  were  referred  to  in  supnort  eH 
it.  It  was  urged,  with  considerable  foroe,  that  the 
case  came  within  the  principle  of  these  precedents 
because  the  judgments  of  tne  appellate  court  were 
delivered  upon  the  hearing  of  an  ex  parte  case, 
and  have  been  conflicting  and  irreconcilable,  and 
can  be  shown  to  be  founded  on  mistakes  of  fact  as 
well  as  of  law.  In  these  circumstances  it  would 
be  competent,  I  think,  to  this  court  to  allow  these 
questions  to  be  re-argued  before  it ;  but  I  am  satis- 
fied that  such  a  course  would,  on  the  whole,  be 
inexpedient.  All  these  points  may  be  re-argaed 
before  the  Privy  Council,  and,  if  there  has  beea 
any  miscarriage  of  justice,  it  is  fully  competent  to 
it  to  rectify  its  errors.  I  think  it  is  more  con- 
sistent with  the  usual  practice,  and  more  proper, 
that  the  argument  which  it  is  now  sought  to 
address  to  this  court  should  be  addressed  to  the 
Privy  Council.    I  therefore  decline  to  hear  it. 

Stephens,  Q.C.,  and  Shaao  were  then  heard  in 
reply  upon  the  whole  case.  Our  adv.  vrdt 

Dec.  7. — Sir  Bobebt  Pheluhobs. — In  this  case 
the  office  of  judge  is  promoted  by  letters  of  recmeet 
from  the  Lord  Bishop  of  London,  presented  by 
Mr.   Martin,    of    2,    New-square,    Lincoln's-inv, 
against  Mr.  Mackonochie,  the  incumbent  of  S^ 
Alban's,  Holbom,   in    the    diocese    of   London. 
The  defence  set  up  for  the  practice  charged  in 
the  fourth  article  was  that  these  lights  were  not 
part  of  any  ceremony,  and  were  symbolical  of 
nothing,  bat  merely  a  permissible  decoration  con- 
stituting no  ecclesiastical  offence.    I  am  unable  to 
justify  tne  legality  of  their  use  on  this  ground ; 
they  seem  to  me  to  fall  within  the  general  principle 
either  of  ceremonies  additional  to  those  ordered  by 
the  Book  of  Common  Prater,  or  of  ornaments  not 
ordered,  and  not  subsidiary  to  those   that  are 
ordered.    I  must  pronounce  this  practice  illegal, 
and  this  article   proved.     Two   witnesses   were 
examined  on  the  6th  article  b^  the  prosecutioD, 
bat  upon  the  whole  lam  of  opinion  that  the  charge 
laid  is  not  substantiated  by  adequate  evidence,  and 
I  pronounce  that  it  is  not  proved.    The  wearing 
of  a  biretta,  as  charged  in  the  5th  article,  was  not 
illegal,  but  it  was  properly  admitted  by  the  counsel 
for  the  defendant  that  the  whole  ceremony,  as  laid 
in  the  article,  and  proved  by  the  evidence,  had 
been  pronounced  by  me  in  Mr.  Purchas's  case  tx> 
be  illegaL    I  retain  the  opinion  which  I  then 
expressed.    I  pronounce  this  article  proved.    The 
evidence  proves  that  the  hymn  charged  in  the 
10th  article  was  sung  after  the  consecration  of  the 
elements,  but  not  during  the  reception  of  them  by 
the  communicants.    It  was  contended  that  the 
singing  of  this  hymn  might  be  put  on  the  same 
footing  as  the  ordinary  singing  of  a  hjmn  before 
and    after   the    sermoil,  or   the  singing  of  the 
"  Gloria  "  before  reading  the  Gospel.   But  looking 
to  the  history  of  the  Prayer  Book,  and  to  the  fact 
that  this  hymn  is  appointed  to  be  said  or  sang  in 
a  later  part  of  the  Communion  Service^  I  am  not 
of  this  opinion,  nor  do  I  see  any  reason  to  alter 
the  decision  upon  this  subject  which  I  have  already 
delivered  in  Elphinst^yne  v.  Purchas  (tt6i  sup,). 
I   pronounce    this    article    to    be   proved.     It 
was    properly    admitted    by  'the    coansel    for 


MAGISTEATES^  OASES. 


433 


A&CHSS.] 


FisHEB  v.  The  Apollinabis  Company  (Limited). 


[Chan. 


the  defendant,  that   upon  the   subjects  of  the 
lUh  and  12th  articles   generally  X    had  given 
judgment  in  the  case  of  ElphineUme  ▼.  Furchaa, 
pronouncing    the    kissing    the    book   and    the 
making  the  sign  of  the  cross  to  the  congregation 
illegal.    The  evidence  upon  the  11th  article  went 
beyond  this,  and  further  proved  that  the  defendant 
crossed  himself  during  the  performance  of  divine 
serrice.    This    latter   act    was   said    not    to    be 
illegal,   as   not  bein^  any  part  of  the   service 
performed  by  the  minister  as  minister,  but  an 
act  done  by  him  in  his  individual  capacity  as  one 
of  the  congregation.     The   adverse   contention 
seems  to  be  that  the  officiating  minister  is  not 
allowed  to  divest  himself  during  the  whole  time  of 
performing  divine  service  of  his  ministerial  cha- 
racter ;  and,  therefore,  that  an  act  which  it  would 
be  competent  to  him  as  a  member  of  the  congre- 
gation to  perform,  is  not  permitted  to  him  while 
officiating  as  minister.    This  proposition  seems  to 
me  too    wide.     The   more    limited    proposition 
wonld  be  that  it  is  not  competent  to  him  to  do  any 
act  of  private  devotion  which  either  conflicts  with 
a  direct  order  of  the  rubric,  or  which  introduces  a 
new  rite  or  ceremony  to  the  congregation.     But 
the  minister  crossing  himself  as  a  matter  of  pri- 
vate devotion  does  not  seem  to  me  to  fall  under 
either  of  these  categories,  but  rather  to  be  of  the 
same  character  as  covering  the  face  with  the  hands 
during  prayer,  or  crossing  the  hands  over  the 
breast,  or  spreading  them  out,  or  liiling  them  up, 
which  couln  not  reasonably  be  contended  to  be  an 
ecclesiastical  offence.  I  am  of  opinion  that  the  legal 
offence  is  proved  so  far  only  as  making  the  sign  of 
the  cross  to  the  congregation  is  concerned.    As  to 
the  7th,  8th,  and  9th  articles,   I    have  already 
daring  the  course  of  this  trial  given  my  reasons 
for  refusing  to  hear  an  argument  from  the  counsel 
for  the  defendant  as  to  the  lawfulness  of  this  posi- 
tion, the  use  of  this  bread,  and  the  wearing  of 
these  vestments.    To  these  reasons  I  now,  without 
recapitulating  them,  refer.    They  must  be  taken 
as  part  of  my  judgment.    I  pronounce  that  the 
charges  laid  in  these  articles  are  proved. 

His  Lordship  then  proceeded  to  sentence  the 
defendant  to  suspension  db  officio  for  six  weeks, 
and  condemned  him  in  all  costs  of  the  suit  except 
those  incident  to  the  6th  article,  which  he  had 
prononnced  not  to  be  proved.  He  also  admonished 
aim  to  desist  from  the  practices  mentioned  in  the 
articles  proved. 

[N.B. — Notice  of  appeal  to  the  Privy  Council 
was  given  on  behalf  of  the  defendant,  and  a  case 
was  prepared  and  lodged ;  but  it  was  withdrawn 
shortly  before  the  appeal  would  have  come  on  for 
hearin^.3 

Proctors  for  the  promoter,  Moore  and  Currey, 

Proctor  for  the  defendant.  Brooks, 
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(Before  the  Lo&ds  Justices). 

FisHEB  V,  The  Apollinabis  Company  (LmrrED). 

Compromise    of   misdemeanor  —  Duress — Libel — 

Repeated  publication. 
WJiere  an  offence  ts  of  such  a  nature  thai  tlie  person 
injured  may  obtain  either  a  cvoil  or  a  criminal 
remedy,   there  is  nothing    unlawful  in  a  com- 
promise of  criminal  proceedings  taJcen  against  the 
offender. 
The  defendant  company  indicted  tlis  plaintiff  for  a 
misaemeanor  undei'  the  Srd  section  of  the  Mer- 
chandise Marks  Act  1862  (25  ^  26  Vict.  c.  88),  but 
upon  his  undertaking  to  give  an  apology  they 
(mowed  a  verdict  of  not  guilty  to  be  entered.     The 
plaintiff  accordingly  signed  a  letter  of  apology, 
authorising  the  defendant  company  to  make  such 
use  of  it  as  they  migJit  think  necessary.     The 
defendant     company      having     published     the 
apology  as  an  advertisement  every  day  for  nearly 
two  months,  the  plaintiff  filed  his  biU  to  restrain 
them  from  continuing  to  do  so : 
Held,  that  the  agreement  to  give  the  apology  was  not 
void  as  made  under  duress,  that  the  compromise 
of  the  criming  proceedings  was  not  unlawful,  and 
that  the  defendant  company  could  not  be  restrained 
from  continuing  to  publish  the  apology. 
Demwrerfor  want  of  equity  accordingly  allotoed. 

Decision  ofMalins,  V.C.  reversed. 
This  was  an  appeal  from  a  decision  of  Malins,  Y.G., 
overruling  a  demnrrer. 

The  bill  was  filed  by  E.  Fisher  and  Co.  (Limited) 
and  Eugene  Fisher,  a  manufacturer  of  aerated 
waters  for  the  purchase  of  whose  business  the 
limited  company  of  E.  Fisher  and  Co  had  been 
formed,  against  the  Apollinaris  Company  (Limited), 
praying  for  an  injunction  to  restrain  the  defendant 
company  from  continuing  to  publish  an  apology 
given  them  by  the  plaintiff,  Eugene  Fisher. 
The  bill  contained  the  following  allegabions  : 
On  the  27th  Oct.  1874,  the  Apollinaris  Company 
(Limited)  instituted  a  prosecution  under  the  3rd 
section  of  the  Merchandise  Marks  Act  1862 
(25  &  26  Vict.  c.  88)  against  the  plaintiff,  Eugene 
Fisher,  for  a  misdemeanor  for  having,  on  the  8th 
Sept.  1874,  unlawfully  enclosed  a  certain  article,  to 
wit,  mineral  water,  in  certain  bottles  having  thereon 
the  trade  mark  of  the  Apollinaris  Company 
(Limited). 

After  a  great  deal  of  evidence  had  been  heard  in 
support  of  the  charge,  and  also  on  behalf  of  the 
plaintiff,  Eugene  Fisher,  the  magistrate  comraitced 
the  plaintiff,  Eugene  Fisher,  for  trial  at  the  Surrey 
Sessions,  and  required  him  to  enter  into  his  own 
recognizances  in  50Z.  to  take  his  trial.  At  the 
trial  no  evidence  was  offered  against  Eugene  Fisher, 
and  a  verdict  of  not  guilty  was  accordingly 
returned,  and  in  pursuance  of  an  agreement  in  that 
behalf,  but  as  the  bill  alleged  under  duress  of  the 
criminal  proceedings,  the  plaintiff  Eugene  Fisher 
signed  and  gave  to  the  Apollinaris  Company 
(Limited)  on  the  14th  Deo.  1874,  an  apology  in 
writing  in  the  following  words : 

Totho  Apollinaris  Company  Limited. 

QontlemeD,— You  having  instituted  a  prosecniion  for 

misdemeanor  against  me  for  having  sold  as  Apollinoria 

water,  water  which  was  artidcially  mannfaotared  in  this 

ooontry  in  imitation  of  that  which  yoa  import  from  the 
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ApoUinariB  Bnmnen,  Nenenahr,  Ahrweiler,  and  of  which 
7«a  have  the  ezolasiTe  agency,  and  haying  been  com- 
mitted to  take  my  trial  for  that  offence,  I  hereby  beg  to 
aasnre  yon  that  I  sold  the  water  in  qnestion  withont  any 
knowledge  that  the  same  had  been  improperly  mannf  ac- 
tnred.  1,  however,  desire  to  express  to  yon  my  deep 
Borrow  that  I  should  nnder  such  oircnmstances  haye 
been  induced  to  sell  or  dispose  of  sndh  aiSzated  water,  and 
I  hereby  offer  the  fullest  apology  to  you  in  my  power, 
and  trust  that  you  will  not  further  continue  proceed- 
in^fs  against  me.  I  authorise  you  to  make  such  use  of 
this  apology  as  you  may  think  necessary. 

The  bill  further  alleged  that  the  plaintiff  Eugene 
Fisher,  under  duress  of  the  said  criminal  proceed- 
ingB,  agreed  to  authorise*  and  did  in  jbot  authorise 
the  Apollinaris  Company  (Limited)  to  make  such 
use  of  the  said  apology  as  they  might  think  proper, 
and  that  the  defendant  company  had  ever  since  con- 
tinued to  publish  the  apology  in  some  of  the 
London  daily  papers,  and  that  such  publication  was 
Tery  injurious  to  the  plaintiff,  Eugene  Fisher,  and 
to  the  plaintiff  company. 

The  bill  charged  that  the  defendant  company 
continued  to  advertise  the  apology  knowing  that  it 
would  damage  the  plaintiffs'  business,  and  with 
the  fraudulent  intent  that  it  should  do  so,  and  that 
the  agreement  authorising  the  defendant  company 
to  make  such  use  of  the  apology  as  it  thought 
necessary  was  entered  into  by  the  plaintiff  Eugene 
Fisher  under  duress  of  the  crimmal  proceedmgs 
and  was  void,  and  that  the  authoritv  was  revocabk, 
and  had  been  revoked,  and  the  bill  prayed  for  an 
injunction  to  restrain  the  defendant  company  from 
continuing  to  advertise  the  apology. 

The  defendant  company  demurred  for  want  of 
equity. 

The  Vice- Chancellor  overruled  the  demurrer. 
In  delivering  judgment  his  Honour  said:  This 
is  a  demurrer  to  a  bill  filed  by  Fisher  and  Co. 
Limited,  and  Eugene  Fisher.  I  am  not  called  upon 
to  decide  whether  the  plaintiffs  may  ultimately 
obtain  any  relief,  I  am  only  called  upon  to  decide 
whether  it  is  so  perfectly  clear  that  thev  cannot 
obtain  any  relief  that  the  demurrer  ought  to  be 
allowed.  [The  Yice-Chancellor  then  stated  the 
iacts  of  the  case  and  continued :]  'Now  I  think  it 
is  perfectly  clear,  upon  the  face  of  the  document, 
that  it  was  the  intention  of  Mr.  Fisher  that  the 
apology  should  be  made  use  of  as  the  defendant 
company  thought  fit,  and  I  have  no  doubt  whatever 
that  he  contemplated  that  they  would  advertise  it 
as  an  apology  for  the  offence  which  he  had 
admitted  himself  to  have  committed.  But  I  am 
bound  to  say  it  must  have  been  implied  from  the 
very  nature  of  the  transaction  that  a  reasonable 
use  should  be  made  of  the  document,  and  that  it 
was  not  to  be  made  a  means  of  persecuting  the 
plaintiff,  and  holding  him  up  to  contempt  every 
day  of  his  life.  Therefore,  I  think  the  defendant 
companv  were  bound  to  make  a  reasonable  use  of 
this  apology.  They  proceeded  to  advertise  it,  and, 
as  the  bill  alleges,  it "  appears  daily  in  one  or  more 
of  the  said  newspapers.  The  effect  of  the  extensive 
and  continuous  publication  or  insertion  of  the  said 
advertisement  has  been  most  prejudicial  both  to 
the  plaintiff  Eugene  Fisher  and  to  the  pUdntiff 
company,  by  deterring  the  public  from  applying 
for  shares  in  the  plaintiff  company  and  thus 
preventing  the  plaintiff  company  from  being  in  a 
position  to  carry  out  the  said  agreement  or  contract, 
and  also  by  injuring  the  said  trade  or  business 
which  the  plaintiff  company  has  so  contracted  or 
f) greed  to  purchase  from  the  plaintiff  Eugene 
Fisher  as  aforesaid,  and  such  extensive  and  con- 


tinuous publication  or  insertion  of  the  said  adver- 
tisement will,  if  persisted  in,  have  the  effect  of 
totalljr  destroying  the  said  trade  or  business  of  the 
plaintiff  Eugene  Fisher  which  the  plaintiff  com- 
pany has  been  formed  and  has  contracted  to  par- 
chase,  and  of  necessitating  the  winding-up  of  the 
plaintiff  company."    Therefore,  according  to  the 
allegations  or  the  bill,  which  are  admitted  to  be 
true,  the  conduct  of  the  defendant  company  deprives 
the  plaintiff  Eugene  Fisher  of  the  opportunity  of 
selling  his  business,  and  it  deprives  the  company 
who  would  buy  it  of  the  opportunity  of  making 
any  gain  by  it.    Now  this  publication  of  the  apology 
having  been  continued  from  the  14th  Dec.  to  the 
19th  Jan.,  when  I  certainly  think  that  the  defen- 
dant company  might  well  have  considered  that 
enough  had  been  done  to  vindicate  their  pro- 
perty in  this  Apollinaris  water,  a  correspondence 
IS  opened  by  a  letter  from  Mr.  Copp,  the  plaintiffs' 
solicitor,  of  ap>erfectly  conciliatory  character,  so  con- 
ciliatory that  I  repeat  the  surprise  I  have  expressed 
in  the  course  of  the  argument  that  the  directors  of 
the  defendant  company  did  not  answer  at  once, "  We 
think  that  enough  has  been  done  and  that  the  re- 
quest which  is  made  is  so  reasonable  that  we  will 
comply  with  it  and  the  advertisement  shall  appear 
no  longer."   [His  Honour  read  the  correspondence, 
and  observed  upon  the  slightness  of  the  offence 
committed  by  the  plaintiff  Eugene  Fisher.  He  then 
read  the  prayer  01  the  bill  and  continued:]    Kow 
there  is  in  the  bill  an  allegation  that  the  continuing 
to  publish  these  advertisements  will  be  ruinous  to 
the  plaintiffs  in  their  business,  and  that  is  admitted 
to  be  true.  Does  justice  require  that  these  advertise- 
ments should  be  allowed  to  continue  as  long  as  this 
company  exists  (for  I  have  not  heard  that  they 
ever  intend    to  discontinue  it)    and  as  long  as 
Fisher  lives  P    Are  they  to  be  at  liberty  to  parade 
him  before  the  public  every  day  of  his  life  as  haviag 
committed  an  offence  of  this  very  small  character, 
for  which  they  have  elected  to  prosecate   him 
criminally  P  I  quite  agree  that  they  were  at  liberty 
to  advertise  the  apology  several  times  in  order  to 
inform  the  public  that  Apollinaris  water  of  a  spu- 
rious character  was  sold,  in  order  thus  to  have  some 
{)rotection  in  their  trade.    But  are  they  to  be  at 
iberty  to  repeat  this  every  day  of  this  man's  life, 
and  to  parade  this  in  the  public  papers,  and  make 
his  life  a  burden  to  him  P    I  think  that  this  power 
which  he  gave  them  to  advertise  ought  to  be  exer- 
cised  in   a  reasonable  and    proper   manner.    A 
reasonable  and  proper  manner  would  have  been  to 
issue  four  or  five  aavertisements  at  the  interval  of 
a  week  it  they  thought  fit ;  but  to  continue,  as  I 
am  satisfied  they  intend  to  continue,  this  course  as 
long  as  this  man  lives,  to  insult  him  every  day  by 
reminding  the  public  that  he  has  been  prosecuted 
criminally  is,  in  my  opinion,  a  most  unreasonable 
and  improper  use  of  the  apology,  and  one  which  I 
think,  as  far  as  I  can  see  at  present,  this  court 
wouldbe  fully  justified  in  preventing,  and  w^ould  be 
called  upon  to  prevent,    ^ow,  with  regard  to  the 
principles  of  law  applicable  to  the  case,  I  do  not 
think  there  is  mucn  difficulty,  because  I  take  it  on 
the  broad  ground  that  supposing  this  man  had 
gone  to  trial  and  supposing  he  had  been  convicted 
of  this  offence  (which  I  do  not  believe  possible,  if 
there  is  any  truth  in  his  statements,  it  is  perfectly 
clear  he  must  have  been  acquitted) — ^but  if  he  had 
been  convicted  of  a  misdemeanor  would  they  have 
been  justified  in  inserting  an  advertisement  every 
day  of  the  man's  life  stating  to  the  public  that  on 
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a  certain  day  he  was  so  convicted  P    A  man  expi- 
ates his  offence  hj  undergoing  the  sentence  which 
the  tribunals  of  his  country  impose  upon  him,  and 
when  he  has  undergone  the  sentence,  whatever  it 
may  be,  whether  the  payment  of  a  fine  or  imprison- 
mentt  nothing,  in  my  opmion,  can  be  more  improper 
than  that  he  should  have  it  thrown  in  his  face  every 
day  that  he  had  been  so  convicted ;  and  nothing  can 
be  more  improper  than  that  those  who  accept  an 
i^logy  should  think  it  justifiable  to  use  it  for  such 
a  purpose.    I  am  very  much  inclined  to  think  that 
upon  the  law  of  the  subject  the  decision  in  the  case 
of  WiUiams  v.  Bayley  (U  L.  T.  Bep.  N.  S.  802 ; 
L.  Bep.  1  H.  L.  2(M))  is  applicable  to  this  case.    In 
that  case  a  son   had   committed  a  forgery    in 
endorsin^a  great  number  of  bills  with  the  name 
of  his  father,  and  certain  bankers,  in  the  belief  of 
the  ffenuineness  of  the  endorsement,  had  discounted 
the  bills  to  the  amount  of  some  60002.  or  7000L, 
and  the  hankers  got  the  father  into  their  bank 
parlour  and  there  coerced   him   into   giving  a 
security  for  the  6000L  or  70002.  which  thev  had 
paid  on  the  bills.    The  &ther  was  attended  by  his 
solicitor,  who  protested  that  it  was  an  improper 
proceeding.  ^  The   bankers,    hungry  after  their 
money,  persisted  in  forcing  this  contract  upon  him. 
Ultimately  the  solicitor  got  dissatisfied  and  said 
he  would  have  nothing  more  to  do  with  the  matter, 
and  after  that  the  bankers  obtained  from  the  father 
security  for  the  whole  sum  due  on  the  bills.    The 
&ther  being  advised  that  this  was  an  improper 
proceeding  filed  a  bill  begging  Yice-Chancellor 
Stuart    to  set   aside   the  security.     The   Yice- 
Chanoellor  did  so ;  then  there  was  an  appeal  to  the 
House  of  Lords  and  the  decision  of  the  Vice-Chsui- 
oellor  was  affirmed.    Now  the  observations  made 
in  the  judgment  no  doubt  referred  to  the  particular 
case  then  before  the  House  of  Lords,  viz.,  com- 
ponnding  a  felony.    That  was  a  felony ;  tiiis  was  a 
misdemeanor.    The    defendant  companv  in  this 
case  have  thought  fit  to  compound  a  misdemeanor, 
and  I  am  by  no  means  satisfied  that  there  is  any 
justification  for  the  course  they  have  pursued,    if 
they  choose  to  compound  a  misdemeanor,  I  am 
inclined  to  think  that  the  argament  is  very  well 
founded  that  they  are  not  at  liberty  to  avail  them- 
selves of  the  compounding  of  a  misdemeanor  to 
turn  it  to  their  profit,  and  certainly  not  to  turn  it 
to  the  destruction  of  the  man  from  whom  they  have 
obtained  such  an  apology.    Now  it  is  clear  that  in 
that  case  Lord  Westbnr/  did  not  intend  to  limit 
his  observations  to  compounding  a  felony,  because 
he  says  (U  L.  T.  Bep.  N.  S.  807 ;  L.  Bep.  1  H.  L. 
220) :     '*  Now,  such  being  the  nature  of  the  trans- 
action, my  Lords,  I  apprehend  the  law  to  be  this, 
and  unquestionably  it  is  a  law  dictated  by  the 
soundest  considerations  of  policy  and  morality,  that 
you  shall  not  mske  a  trade  of  a  felony.    If  yon  are 
aware  that  crime  has  been  committed,  you  shall 
not  convert  that  crime  into  a  source  of  profit  or 
benefit  to  yourself.    But  that  is  the  position  in 
which  these  bankers  stood.    They  knew  well,  for 
they  had  before  them  the  confessing  criminal^  that 
forgeries  had  been  committed  by  the  son,  and  they 
converted  that  fact  into  a  source  of  benefit  to  them- 
selves by  getting  the  security  of  the  father.     Now 
that  is  tbo  principle  of  the  law  and  the  policy  of 
the  law,  and  it  is  dictated  by  the  highest  con.cidera- 
tions.     If  men  were  permitted  to  trade  upon  the 
knowledge  of  a  crime,  and  to  convert  their  privity 
to  that  crime  into  an  occasion  of  advantage,  no 
doubt  a  great  l^gal  and  a  great  moral  offence  would 


t>e  committed."  He  says  that  is  wholly  unjustifi- 
able. Now  therefore,  in  this  ease,  proceedmg  on 
these  grounds,  first  that  this  apology  having  been 
accepted  the  defendants  were  bound  to  use  it  in  a 
proper  and  reasonable  and  not  in  an  oppressive 
manner,  they  were  not  justified,  in  my  opinion,  in 
usin^  it  in  such  a  manner  as  to  destroy  the  com- 
mercial character  of  the  plaintiff  Eugene  Fisher, 
and  render  it  imposcdble,  as  he  has  alleged,  for  him 
to  carry  on  his  trade  with  any  advantage.  The  con- 
tinued publication  of  this  apology  da^  after  day  is,  in 
my  opinion,  a  most  unreasonable  andimproper  use  to 
make  of  the  apology  which  was  given,  and  I  think 
also  that  inasmuch  as  they  thought  fit,  instead  of 
taking  him  to  trial,  to  compound  with  him,  they 
cannot  turn  tibat  compoundmg  to  their  own  advan- 
tage. And  I  also  think  that  uie  course  adopted  by 
the  defendant  company  is  improper  upon  this 
ground,  that  they  Imew  very  well  that  the  offence 
was  so  purely  accidental  ana  so  trivial  that  if  they 
had  gone  to  trial,  the  man  would  unquestionably, 
in  my  opinion,  have  been  acquitted.  The  case 
comes  before  me  on  demurrer,  and  I  must  take  it 
that  the  defendants  admit  the  allegation  in  the  bill 
that  the  conduct  of  the  plaintiff  Eugene  Fisher 
arose  from  a  pure  accident,  m^  which  he  was  imposed 
upon,  as  he  might,  in  my  opinion,  have  been  easily 
imposed  upon,  seeing  that  the  water  was  in  the 
bottles  of  the  defendant  company.  On  every 
ground,  l^eref ore,  the  demurrer  must  be  overruled. 
The  defendant  company  appealed. 

CfUusef  Q.O.  and  Horace  Vavey,  for  the  appellant. 
— ^The  rcAl  ground  on  which  the  Yioe-Ohancellor's 
decision  proceeds  is  that  the  publication  of  this 
apology  is  a  libel,  the  ground  upon  which  his  own 
decision  in  Dtssony.Holden  (20L.T.Bep. N.  S.357 ; 
L.  Bep.  7  Eq.  488)  proceeded,  but  that  decision  has 
been  overruled  by  the  Court  of  Appeal  in  the 
PrudeniialAesurance  Company  v.  KnoU  (31  L.T.  Bep. 
N.  S.  866 ;  L.  Bep.  10  Ch.  142)  where  it  was  held 
that  this  court  has  no  jurisdiction  to  restrain  the 
publication  of  a  libel  as  such.  The  plaintiff  Eugene 
Fisher  has  no  ground  of  complaint,  for  he  gave  us 
authority  to  publish  the  apology.  If  he  wished  to 
limit  the  number  of  times  we  should  publish  it,  he 
ought  to  have  stipulated  for  that.  [They  were 
stopped  by  the  court.] 

John  OuUer  (with  him  Higgins,  Q.G.)  in  support 
of  the  Yice-Ghancellor's  order. — The  agreement 
authorising  the  defendant  company  to  make  what 
use  they  pleased  of  the  apology  was  obtained  by 
duress,  and,  therefore,  it  is  not  binding  on  us.  It 
is  also  invalid,  as  one  of  the  terms  upon  which  an 
alleged  misdemeanor  was  compounded  for.  The 
publication  of  the  apology  from  day  to  day  is  a 
continuous  attempt  to  injure  us  in  our  business,  and 
is  an  unlawful  conspiracy.  In  Tlie  Springhead 
Spinning  Compcmy  v.  Biley  (19  L.  T.  Bep.  N.  8. 
64;  L.  Bep.  6  Eq.  551),  where  the  defendants,  who 
were  officers  of  a  trades  union,  gave  notice  to  work- 
men by  means  of  placards  and  advertisements  that 
they  were  not  to  hire  themselves  to  the  plaintiffs 
pending  a  dispute  between  the  union  and  tbe  plain- 
tiffs, it  was  held  tluit  the  coart  would  interfere  by 
injunction  to  restrain  such  acts,  as  they  amounted 
to  crime  and  also  tended  to  the  destruction  or 
deterioration  of  property.  That  an  agreement 
entered  into  in  order  to  stiflo  a  prosecution  is 
invalid  is  clear  from  the  decision  of  the  House  of 
Lords  in  Williams  v.  Bayley  (14  L.  T.  Bep.  N.  S. 
802 ;  L.  Bep.  1  H.  L.  200).  'He  also  referred  to 
Stephen's  Commentaries,  6th  edit.  vol.  4,  p.  921. 
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Without  oaUing  for  a  reply, 

Lord  Justice  James  said:  I  am  of  opinion  that  the 
order  of  the  Yice-Ghancellor  in  this  case  must  be 
discharged,  and  an  order  allowing  the  demurrer 
must  be  made  with  the  usual  consequences.    The 
case  is  a  very  simple  one.    The  plaintiff  Eugene 
Fisher  was  found  selling  water,  which  was  not 
ApoUinaris  water,  in  bottles  bearing   the   trade 
mark  of  the  ApoUinaris  Company.    That  was  not 
made,  as  it  might  have  been,  the  subject  of  an 
action  at  law  or  of  a  suit  in  this  court,  but  the 
company  adopted  a  more   speedy  remedy,   and 
proceeded    against    Fisher   before  a   magistrate 
under    the    Merchandise    Marks  Act  (25  &  26 
Yict.  c.  88).    The  question    to  be  decided  was 
whether  Fisher  had  sold  the  water  with  a  guilty 
knowledge  that  it  was  not  genuine.    There  was 
evidence    on    both    sides    and    the    magistrate 
came  to  the  conclusion  that  there  was  a  case 
to  go  to  a  jury,  and  accordingly  he  committed 
Fisher  for  trial,  taking  his  own  recognisances  for 
his  appearance.    At  the  trial  no  evidence  was  ^ven, 
and  a  verdict  of  not  guilty  was  entered.    It  is  not 
alleged  at  what  time  the  agreement  was  made,  but 
in  pursuance  of  an  agreement  with  the  defendant 
company,  Fisher  signed  and  gave  to  them  a  written 
apology,  and  no  doubt  it  was  part  of  the  arrange- 
ment under  which  the  prosecution  was  abandoned. 
[His  Lordship  referred  to  the  allegations  of  the 
bill,  and  read  the  apology,  and  then  continued  :j 
It  is  contended  that  the  whole  of  this  transaction 
was  an  offence  against  public  morality,  and  that  the 
defendant  company  had  made  an  improper  use  of 
criminal  proceedings  to  obtain  this  apology.    No 
principle  or  authority  was  cited  in  support  of  that 
contention.    The  agreement  is  just  such  a  one  as 
might  have  been  made  if  proceedings  had  been 
taken  in  this  court  or  at  law.    The  case  was  one  in 
which  the  company  had  a  choice  between  a  civil  and 
a  criminal  remedy.    It  is  no  more  a  violation  of 
the  law  to  accept  an  apology  in  such  a  case  than  it 
would  be  to  compromise    an    indictment  for  a 
nuisance,  or  an  indictment  against  a  parish  for 
neglecting  to  repair  a  highway  or  a  bridge,  on  the 
terms  of  toe  defendants  agreeing  to  remove  the 
nuisance  or  to  repair  the  highway    or    bridge. 
Offences  of  this  kind  are  indictable,  but  it  is  not 
against  the  policy  of  the  law  to  allow  the  person 
preferring  the  indictment  to  accept  a  compromise. 
Fisher's  case  was  that    he    bought    the    water 
inadvertently.    The  prosecutors  were  at  liberty  to 
accept  an  apology  and  abandon  the  prosecution. 
The  apology  was  given,  and  the  company  were 
authorised  by  Fisher  to  use  it  as  thev  pleased. 
That  was  the  bargain  which  was  made  by  Fisher 
with  full  knowledge  of  his  position,  and  of  what  he 
was  doing :  and  the  defendant  company  have  simply 
done  what  he  authorised  them  to  do.    Under  such 
circumstances  the  pubhcation  of  the  apology  can 
hardly  be  a  libel,  and,  even  if  it  were,  it  has  been 
settled  by  authority  which  ought*  not  to  be  ques- 
tionea  either  here  or  before  a  v  ice-Chancellor,  that 
this    court    has    no  jurisdiction  to  restrain  the 
publication  of  a  libel  merely  because  it  is  a  libel. 
But  the  plaintiffs  further  complain  that  the  defen- 
dant company  are  using  the  apology  in  a  manner 
which  will  do  them  material  damage.    I  am  not 
aware  of  any  principle  or  authority  upon  which  this 
court  can  interpose  to  limit  the  pubucation  of  this 
apology.    I  do  not  see  how  we  can  say  whether  it 
shall  be  published  a  hundred  times  or  once.    At 
the  trial,  Fisher  obtained  the  benefit  c^the  apology 


by  being  relieved  from  the  necessity  of  defending 
himself,  and  I  cannot  see  on  what  ground  of  equity 
the  bill  rests.  It  is  said  that  the  repeated  publi- 
cation of  the  apology  damages  Fisher's  character, 
and,  therefore,  indirectly  damages  the  property  o£ 
the  company  which  has  bought  nis  business.  The 
act  complained  of  was  authorised  by  Fisher  him- 
self, and  it  is  a  wild  suggestion  that  Fisher  and  Co. 
can  have  anv  remedy  for  damages  in  respect  of 
that  act.  iThe  allegation  as  to  damages  r^ly 
amounts  to  nothing  but  this,  that  the  publication 
is  a  libel.  That  is  the  only  ground  on  which  the 
case  can  be  put,  and  it  has  been  settled  that  that  is 
not  a  ground  on  which  relief  can  be  obtained  in 
this  court.  The  bill,  therefore,  cannot  be  sustained, 
and  the  demurrer  ought  to  have  been,iand  must 
now  be,  allowed  with  costs.  There  will  be  no  costs 
of  the  appeal. 

Lord  Justioe  Melush. — I  am  of  tliie  same  opinion. 
The  question  to  be  determined  is  whether  on  the 
face  of  the  bill  there  appew  any  grounds  npon 
which  this  court  can  restrain  the  publication  of 
this  apology.  The  most  plausible  ground  alleged 
is  that  the  apology  was  obtained  under  duress  of 
criminal  prooeedings.  But,  in  the  first  place,  the 
bill  does  not  allege  that  the  apology  was  given 
previously  to  the  acquittal.  I  understand  the 
allegations  in  the  bill  to  mean  that  the  agreement 
to  give  the  apology  was  made  before  the  acquittal, 
but  that  the  apology  itself  was  written  afterwards, 
so  that  the  agreement  only  appears  to  have  been 
made  under  duress.  I  do  not,  however,  wish  to 
rest  the  case  on  that  ground.  Even  if  the  apology 
was  given  before  the  acquittal,  I  am  of  opinion  that 
that  would  be  no  ground  for  restraining  the 
publication.  If  it  was  any  ground  for  restrainine 
the  publication  at  all,  it  would  have  been  a  ground 
for  restraining  the  publication  in  the  first  instance. 
But,  in  my  opinion,  there  is  no  objection  to  the 
compromise  of  a  charge  of  this  kind  on  such  terms. 
The  complaint  was  that  Fisher  had  used  the  trade 
mark  of  the  defendant  company,  by  selling  water 
in  bottles  bearing  their  trade  mark.  !No  w,  previously 
to  the  Merchandise  Marks  Act  (25  S&  26  Yict.  c.  88) 
the  sole  remedy  for  the  wrong  of  which  the  defen- 
dant company  complained,  would  have  been  by 
action  at  teiw  or  suit  inequity,  but  the  Merchandise 
Marks  Act  enabled  criminal  proceedings  to  be 
taken  for  this  class  of  offences  in  certain  cases. 
There  is  no  authority  for  saying  that  it  was  wrong 
in  the  prosecutors  to  abandon  their  prosecution  in 
a  case  of  this  kind.  They  allowed  the  person 
charged  with  the  offence  to  state  that  his  offence 
was  not  wilful,  and  they  accepted  an  apology. 
Whether  they  were  convinced  of  his  guilt  or  not, 
there  was  nothing  wrong  in  their  acting  in  that 
way.  Such  compromises  are  made  every  day 
before  the  magistrates,  and  before  the  Criminal 
Courts  themselves,  in  cases  of  assault  or  libel.  In 
some  cases  there  is  a  payment  of  money ;  in  other 
cases,  no  payment  at  all ;  and  it  has  never  been 
considered  that  there  is  anything  wrong  in  such 
compromises.  Of  course  it  would  be  a  different 
matter  if  there  was  any  case  alleged  of  extorting 
money  under  threats,  but  no  money  was  extorted 
in  this  case.  I  am,  therefore,  clearly  of  opinion 
that  the  first  publication  of  this  apology  could  not 
have  been  restrained.  On  what  ground,  then,  can 
the  further  publication  of  it  be  restrained  P  The 
publication  is  not  a  libel,  and,  if  it  were,  that  woald 
be  no  ground  for  restraining  it.  Therefore,  the  omlj 
possible  groond  on  which  further  pablioatik>n  could 
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be  restrained,  would  be  some  special  agreement 
limiting  the  number  of  times  the  apology  should 
be  published.  No  such  agpreement  is  alleged,  and 
the  defendant  company  were  positively  authorised 
by  Fisher  to  make  sucn  use  of  the  apology  as  they 
might  think  proper.  The  defendant  company  have 
been  guilty  of  no  legal  wrong ;  they  have  not  violated 
any  legal  right  of  Fisher,  and  still  less  have  they 
violated  any  legal  right  of  the  compauy  which 
bought  his  business.  And  I  cannot  see  that  they 
are  not  entitled  to  publish  this  apology,  merely 
because  it  affects  Fisher's  character.  There  is, 
therefore,  no  ground  upon  which  the  bill  can  be 
sustained. 

Demurrer  accordingly  allowed  with  coeis. 

Solicitor  for  the  appellants,  W,  M,  Hacon, 
Solicitor  for  the  respondents  A.  E.  Copp. 


COUBT  OF  QUEEV'S  BBHCK. 

Reported  by  J.  Shobtt  and  M.  W.  McKsllab,  Esqn., 

BarriAten-at-Law. 


Ttiesday,  June  8, 1875. 
Haiiob£avzs  (app.)  v.  Diddaics  (resp.) 

Jueiieea*  jurisdiction — Right  of  public  to  fish — 
Stream  rendered  navigable  by  statutes. 

The  appellant  was  convicted  under  24  ^  25  Vict.  c. 
96,  s.  24,  of  fishing  in  the  daytime,  in  water  which 
toae  private  property.  He  proved  that  tlie  water 
w<i8  part  of  a  stream  rendered  navigable  by  Acts 
of  Parliament,  which,  however,  did  not  in  any 
way  alter  the  possession  of  the  soil ;  and  that  for 
many  years  thepublic  had  fished  in  this  par- 
iieuCar  place.  lie  claimed,  on  these  grounds,  his 
right  <i8  one  of  the  public  to  fish  on  the  soil  of  the 
coTnplainant,  and  to  oust  the  jtAstices'  jurisdiction. 

Meld,  upon  a  case  stated,  thai  under  the  circum' 
stances,  no  sitch  right  could  exist,  and  thai  the 
justices  had  jurisdiction. 

The  following  was  a  case  stated  by  two  of  the 
justices  of  the  county  of  Southampton  under  the 
Act  20  &  21  Vict.  c.  43. 

At  a  petty  session  holden  at  Southampton  on 
the  14th  Aug.  1874,  the  appellant,  by  his  counsel, 
appeared  before  the  justices  on  a  summons  issued 
to  answer  an  information,  dated  the  20th  July 
1874,  by  the  respondent  George  Diddams,  of 
Bambridge,  in  the  parish  of  Otterbouruo,  in  the 
said  coanty,  gamekeeper  and  fisherman,  whereby 
he  alleged  that  the  appellant  Thomas  Har- 
greaves,  of  the  parish  of  Bishopstoke,  in  the 
said  county,  gentleman,  on  the  8th  July  1874, 
at  the  parish  of  South  Stoneham,  in  the  said 
county,  by  angling  in  the  day  time,  to  wit,  about 
the  hour  of  three  in  the  afternoon  of  the  same  day, 
unlawfully  and  wilfully  did  attempt  to  take  certain 
fish  called  trout  in  certain  water  there,  wherein 
Thomas  Chamberlayne,  of  the  parish  of  Harsley  in 
the  aaid  county,  esquire,  then  had  a  private  right 
of  fishery,  and  not  running  through  or  being  in 
any  land  adjoining  or  belonging  to  the  dwelling 
hoaseof  any  p>erson  being  the  owner  of  such  water 
or  having  a  right  of  fishery  therein. 

The  facts  were  as  follows  : 

The  water  mentioned  in  the  information  is  a 
part  of  the  ancient  channel  of  the  river  Itchen,  in 
the  county  of  Southampton,  which  was,  however, 
made  navigable  originally  by  a  private  company  . 
odIj,  uid  afterwards  by  the  pubhc  on  payment  of  1 


tolls  to  the  company,  under  certain  Acts  of  Par- 
liament hereinafter  mentioned  or  referred  to. 

In  the  month  of  March  1874  the  said  Thomas 
Chamberlayne  caused  to  be  erected,  on  the  towing 
path  running  along  the  western  bank  of  the  river 
Itchen,  near  Bishopstoke,  and  upon  land  of  the 
said  Thomas  Chamberlayne,  at  or  near  the  place 
where  the  appellant  subsequently  fished,  as  nere« 
inafber  mentioned,  some  boards  with  notices  on 
them  to  the  following  effect : 

The  fishing  in  this  water,  being  private  properly,  is 
now  strioily  preserved :  any  person  found  fishmg  therein, 
without  permission  from  the  proprietor,  will  be  pro- 
oeeded  against  aooording  to  law. 

Lib  and  Best, 
Solicitors  for  the  said  proprietor. 
Winchester,  4th  March  1874. 
On  the  1st  July  1874  the  appellant,  who  resides 
on  the  opposite  bank  of  the  river,  caused  to  be 
sent,  by  his  solicitor,  a  letter  to  the  said  Messrs. 
Lee  and  Best,  stating  his  intention  to  fish  in  the 
said  river  on  the  8th  of  that  month,  at  the  place 
where  the  said  boards  were  erected,  and  also  noti- 
fying that  his  solicitor  would  accept  service  of  pro- 
cess if  any  action  were  brought  against  him  for  so 
fishing.    In  reply  to  the  said  letter,  Messrs.  Lee 
and  Best  wrote  to   the  effect  that  any  person 
fishing  at  the  place  above  referred  to  would  be 
treated  as  a  trespasser. 

The  appellant,  on  the  8th  July  1874,  fished 
with  rod  and  line  in  the  daytime,  in  the  said  part 
of  the  river  Itchen  mentioned  in  his  notice.  That 
part  of  the  river  is  above  the  fiow  of  the  tide,  but 
was  made  navigable,  as  already  mentioned. 

It  was  proved  that  the  soil  of  tiie  adiacent  bank, 
and  of  that  part  of  the  river  where  the  appellant 
fished  as  aforesaid,  was  the  private  property  of  the 
said  Thomas  Chamberlayne,  but  that  for  many 
years  the  public  had  fished  in  the  river  at  the 
same  place  where  the  appellant  fished,  openly  and 
in  the  daytime,  without  applying  for  permission 
from  anyone,  and  without  being  prevented  or 
inteiTupted  by  the  keepers  of  the  said  Thomas 
Chamberlayne  or  anyone,  and  in  the  belief  that 
the  public  had  a  right  to  fish  there.  The  wit- 
nesses called  on  behalf  of  the  appellant  were  unable 
to  show  any  documentary  legal  origin  of  such 
right. 

The  appellant  put  in  evidence  an  Act  of  Par- 
liament of  16  &  17  Car. 2,  c.  24,  entitled,  "An  Act 
for  making  divers  rivers  navigable,  or  otherwise 
passable  for  boats,  barges,  and  other  vessels, 
whereby,  among  other  things,  certain  persons  were 
empowered  to  do  divers  acts  for  the  making  navi- 
gable the  sdid  river  Itchen  from  Alresf ord,  through 
Winchester,  to  the  sea.'*  And  also  the  Act  of  42 
Geo.  3,  c.  Ill,  in  which  it  was  recited,  among  other 
things,  that  it  would  be  advantageous  to  the  public 
that  the  said  river  Itchen  should  be  navigated, 
used,  and  enjoyed  as  a  public  navigable  river,  and 
by  which  it  was  enacted  that  all  persons  whosoever 
should,  under  stated  restrictions,  and  on  pay- 
ment of  tolls  and  duties  to  the  persons  or  com- 
pany above  referred  to,  have,  use,  and  lawfully 
enjoy  the  free  passage  upon  the  said  river  with  and 
for  boats,  barges,  and  other  vessels,  and  should 
also  have  and  use  the  towing  or  hauling  path, 
wharfs,  quays,  and  all  other  necessary  powers  for 
navigating  the  same  and  carrying  on  the  commerce 
of  the  said  river  for  the  benefit  of  the  public. 

Copies  of  these  Acts  accompanied  and  formed 
part  of  this  case. 
It  was  contended  on  behalf  of  the  appellant  that 
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the  river  ItcbeD,  being  a  publio  navigable  river  as 
aforesaid^  and  the  pablic  having  for  many  years 
fished  in  it  as  of  right  at  the  place  in  question,  and 
the  claim  of  the  appellant  to  have  the  right  to  fish 
there  as  one  of  the  pablic  being  made  bond  fide 
and  with  the  view  of  having  the  question  tried  by 
an  action  at  law,  the  jurisdiction  of  the  justices 
was  ousted. 

On  behalf  of  the  respondent,  it  was  contended 
that  the  right  of  fishing  claimed  by  the  appellant 
as  one  of  the  public,  whether  by  prescription  or 
otherwise,  was  a  right  which  it  was  impossible  to 
acquire  at  law,  and  that  therefore  the  juripdiction 
of  the  justices  was  not  ousted.  And,  further,  that 
the  river  Itchen  in  the  part  in  question  was  not  a 
public  navigable  river  m  the  orainary  acceptation 
of  that  term,  and  that  the  Acts  of  Parliament  above 
referred  to  had  created  an  easement  or  right  of 
locomotion  only,  and  had  not  otherwise  affected 
the  rights  of  the  riparian  owners,  and  that  the 
fishing  bj  the  public  at  the  place  in  question  was 
a  gratmtous  concession  by  the  said  Thomas 
Chamberlayne,  which  he  was  at  liberty  to  put  an 
end  to  at  any  time  without  notice. 

The  justices  decided  that  their  jurisdiction  was 
not  ousted,  and  convicted  the  appellant  in  the  pe- 
nalty of  Is,  and  costs,  and  granted  a  case  for  the 
opinion  of  this  court. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  appellant,  under  the  above  circum- 
stances, was  legally  and  properly  convicted  of  the 
offence  charged  in  the  information. 

Maniety,  Q.C.  (with  him  WUt^,  argued  for  the 
appellant. — ^The  information  was  laid  under  24  &  25 
Vict.  c.  96,  a.  24.  by  which,  "Whosoever  shall 
unlainrfully  and  wilfully  take  or  destroy  any  fish  in 
any  water  which  shall  run  through  or  be  in  any 
land  adjoining  or  belongihg  to  the  dwelling  house 
of  any  person  being  the  owner  of  such  water,  or 
having  a  right  of  fishery  therein,  shall  be  guilty  of  a 
misdemeanor ;  and  whosoever  shall  unlawfully  and 
wilfully  take  or  destroy,  or  attempt  to  take  or 
destroy  any  fish  in  any  water  not  being  such  as 
hereinafter  mentioned,  but  which  shall  be  private 
property,  or  in  which  there  shall  be  any  private 
right  of  fishery,  shall,  on  conviction  thereof  before 
a  justice  of  the  peace,  forfeit  and  pay,  over  and 
above  the  value  of  the  fish  taken  or  destroyed  (if 
any),  such  sum  of  money,  rot  exceeding  5?.,  as  to 
the  justice  shall  seem  meet :  Provided  that  nothing 
hereinbefore  contained  shall  extend  to  any  person 
angling  between  the  beginning  of  the  last  hour 
before  sunrise  and  the  expiration  of  the  first  hour 
after  sunset;  but  whosoever  shall,  by  angling 
between  the  beginning  of  the  last  hour  before  sun- 
rise and  the  expiration  of  the  first  hour  after  sun- 
set, unlawfully  take  or  destroy,  or  attempt  to  take 
or  destroy,  any  fish  in  any  such  water  as  first 
mentioned,  shall  on  conviction  before  a  justice  of 
the  peace,  forfeit  and  pay  any  sum  not  exceeding 
5^,  and  if  in  any  such  water  as  last  mentioned  he 
shall  on  the  like  conviction  forfeit  and  pay  any 
sum  not  exceeding  21.,  as  to  the  justice  shall  seem 
meet.**  Under  this  and  under  all  statutes  giving 
summary  remedy  at  petty  sessions,  the  jurisdiction 
of  justices  is  ousted  upon  a  bond  fide  claim  of  right ; 
this  is  a  general  principle  of  law,  upon  which  has 
been  engrafted  an  exception  in  cases  of  malicious 
injury,  not  applicable  to  this  matter.  Here  an 
action  might  have  been  brought,  and  the  facts  of 
the  case  are  very  similar  to  those  of  Eeg.  v.  Burrow 
(34  Justice  of  the  Peace,  63),  decided  by  the  Court 


of  Queen's  Bench  on  the  29th  May  1869.  That 
was  a  rule  to  quash  a  conviction  upon  this  same 
section,  and  the  defendant  had  employed  a  solicitor 
to  attend  at  petty  sessions  and  set  ap  his  right  as 
a  member  of  the  public  to  fish,  as  bemg  the  coca- 
pier  of  a  cottage  on  the  bank  of  a  navigable  lake, 
which  was  the  locus  in  quo,  or  otherwise  having 
the  right,  and  offered  to  defend  any  action  in  a 
Superior  Court.  The  prosecutor  contended  that 
it  was  impossible  the  public  could  have  a  right  to 
fish  in  such  lake,  which  was  not  tidal,  nor  was  the 
river  running  out  of  it  tidal.  It  was  held  that  as 
the  defendant  bond  fide  claimed  the  right,  and  did 
all  he  could  to  prove  such  bona  fides,  and  the  point 
was  not  yet  entirely  settled  by  authority,  the 
justices  ought  to  have  stayed  their  hands,  and  not 
convicted.  No  doubt  this  differs  from  that  case, 
in  that  here  the  water  had  been  rendered  navi- 
gable artificially,  but  it  cannot  be  said  to  be 
entirely  settled  by  authority  that  there  may  not  be 
a  public  right  to  fish  in  a  stream  so  rendered 
navigable ;  at  all  events,  it  is  a  very  different  case 
from  Hudson  v.  MacBae  (4  B.  &  S.  585),  where 
the  river  was  non-navigable.  White  t.  Feati 
(L.  Bep.  7  Q.  B.  353)  decided  that  24  &  25  Vict, 
c.  97,  s.  52,  over-ruled  the  general  principle  of  law ; 
but  that  was  only  with  respect  to  malicioaR 
damage  to  property,  and  does  not  touch  this  case. 

£itn^c2on,Q.C.(withhimTrarr2^),fortherespondent. 
— It  has  been  decided  by  authority  that  the  right 
claimed  by  the  appellant  could  not  exist.  The 
Court  of  Common  Pleas  in  Ireland  held,  in  Murphy 
V.  Byan  (2  Ir.  Bep.  Com.  Law,  143),  that  the  public 
cannot  acquire  by  immemorial  usage  any  right  of 
fishing  in  a  river  in  which,  though  it  be  navigable, 
the  tide  docs  not  ebb  and  flow.  This  case,  there- 
fore, is  within  the  decision  of  this  court  in  Hudson 
V.  MacBae,  where  it  was  held  that  an  accused  at 
potty  sessions  justifying  himself  under  the  bond 
fide  though  mistaken  notion  of  a  right  which  could 
not  exist  in  law,  did  not  make  such  a  claim  of 
right  as  ousted  the  jurisdiction  of  the  justices. 
This  is  nothing  but  a  canal,  the  soil  of  which  and 
its  banks  are  reserved  to  the  previous  proprietors. 

Manisiy,  Q.C,  in  reply. — It  is  said  in  Mr.  Pater- 
son's  Fishery  Laws,  at  p.  129,  that  "  it  may  happen 
that  after  a  number  of  years  user  by  the  public 
promiscuously  of  the  angling  in  a  particular  water 
or  river,  the  public  may  begin  to  claim  as  a  right 
what  at  first  was  merely  a  licence  ;*'  and  "  if  no 
case  of  interruption  on  his  (the  owner's)  part  can 
be  proved  for  a  series  of  years,  then  dedication 
may  bo  presumed  againstfhim."  [Lush,  J. — How 
can  that  be  with  respect  to  a  profit  a  prendre  ?] 
At  all  events,  it  is  sufficient  for  me  that  the  ques- 
tion of  right  has  not  been  so  positively  settled  that 
it  can  be  said  to  be  free  from  all  doubt,  in  which 
case  Beg.  v.  Burrow  is  an  authority  distinctly  in 
point. 

Lush,  J. — I  am  of  opinion  that  this  conviction 
was  right.  The  stream  in  which  the  appellant  was 
fishing  bad  been  made  navigable  by  two  Acts  of 
Parliament,  which  did  not  in  any  way  alter  the 
possession  of  the  soil;  the  soil  still  remains  in  the 
proprietors.  The  respondent  claims  and  has  estab- 
lished his  right  of  possession  to  the  fishing  at  this 
spot,  but  the  appellant  has  no  greater  right  than 
the  public.  I  admit  that  the  case  cited  from  the 
Justice  of  the  Peace  was  well  decided,  if  the  point 
of  law  raised  by  the  defendant  had  not  been  clearly 
settled  by  authority.  Here  the  point  is  settled  l^ 
Hudson  V.  MacBae,  which  is  a  conclusive  authority 
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upon  the  point  raised  here.    The  conYiction  was 
therefore  right. 

QuAiN,  J. — I  am  of  the  same  opinion.  This  is 
clearly  not  a  navigable  river,  in  the  ordinary  sense. 
It  has  been  made  navigable  by  two  Acts  of  Par- 
liament, which,  however,  do  not  interfere  with  the 
previous  rights  of  fisher  v.  Mr.  Manisty  has  cited 
no  aathoritv  npon  which  the  public  can  claim  a 
right  to  fish  in  sach  a  stream  as  this,  therefore 
Hudson  V.  MacBae  is  in  point. 

Jtidgnient  for  respondent. 

Attorneys  for  appellant,  Bedford  and  Metcalfe, 
Attorneys  for  vespondent,  Lm  and  Best, 


Jan,  27,  and  May  7, 1875. 

Beg.  (on  the  prosecution  of  James  Odaus)  (app.) 
V.  The  Churchwardens  and  Overseers  of  the 
Parish  of  Wh addon,  and  the  Guardians  op  the 
Poor  op  Eotston  Union  (resp.). 

Poor  rate — Land   used  for    digging  coprolites — 

Shifting  occupation. 
The  appellant  had,  hy  agreement  with  the  otmier,  the 
exclusive  privilege  qf  occupying  certain  lands  for 
the  purpose  of  digging  for  and  getting  coprolites. 
He  paid  1151,  per  acre  dug,  and  was  bound  to  dig 
enough  to  pay  the  landowner  10002.  a  year,  or,  \f 
he  did  not  dig  enough,  stiU  to  pay  that  amount. 
He  was  not  entitled  to  use  tJie  land  for  any  agri- 
cultural purpose^  and  was  hound  to  replace  and 
level  the  soil,    He  was  always  in  possession  of 
ten  acres  during  at  least  one  whole  year,  hut  only 
about  two-and-a-half  ajcres  were  dug  over  in  each 
quarter,  and  one  acre  was  always  used  for  mills 
and  tramways.     He  did  not  necessarily  occupy 
the  same  ten  acres  during  all  the  year,  nor  during 
the  whole  of  any  quarter,  hut  his  occupation  was 
a  shifting  one,  and  fresh  land  was  constantly 
being  taken  on  at  one  end,  and  thai  which  had 
been  levelled  relinquislied   at  the  other.       The 
value  for  raising  coprolites  was  llbl,  per  a^re, 
but  this  was  realisable  once  only.    Each  ctci'e  was 
occupied  for  getting  the  coprolites  for  three  months, 
and  the  land  was  not  levelled  and  restored  to  the 
agricultural  tenant  until  after  a  period  of  from 
one  to  two  years,  during  which  time  the  occupa- 
tion  was    valueless.       The    rates    were    made 
quarterly. 
Held,  hy  Mellor,  Lush,  and  Archibald,  J  J,  (Coch- 
bum,  C.J,  dissenting),   that  the  appellant    was 
liahle  io  tJte  rate  in  respect  of  ten  acres  at  the 
coprolite  value. 
In  an  appeal  by  James  Odams  against  a  poor  rate 
for  the  parish  of  Whaddon,  of  the  29th  April 
1872,  to  the  Cambridgeshire  Quarter  Sessions,  the 
sessions  amended  the  rate,  subject  to  a  case. 

1.  The  appellant  was  rated  in  respect  of  ten 
acres  of  coprolite  land  at  a  gross  rental  of  840Z., 
and  a  rateable  value  of  6301, 

3.  The  poor  rates  of  the  parish  of  Whaddon  are 
Qsoally  made  quarterly,  and  the  rate  in  question 
was  estimated  to  meet  all  expenses  which  might 
be  incurred  for  the  purposes  of  the  rate  until  the 
qaarter  day  then  next  ensuing,  viz.,  24!th  June 
1872. 

4w  The  appellant  is  the  managing  director  of 
the  Patent  Nitro-Phosphate  or  Blood  Manure 
Company  (Limited).  By  an  agreement  made 
18th  Dec.  1863,  between  the  Earl  of  Hardwicke  on 
the  one  part,  and  the  company  of  the  other 
part,  certain  powers  were  conferred  upon   the 


company  for  the  purposes  of  digging  out  and 
removing  the  coprolites  under  land  in  the 
parish,  of  which  agreement  the  following  are  the 
material  parts : — 

1.  The  Earl,  being  owner  of  laoids  in  the  parish  of 
Whaddon,  a  portion  of  which  are  known  to  contain,  at 
some  depth  from  their  8iirfiB.ce,  certain  fossil  stones  usually 
called  *'  coprolites,"  does  hereby  for  himself,  Ac. ,  authorise 
and  empower  the  company,  their  snocesBors  and  assigns,  to 
the  ezclusion  of  all  other  persona,  to  enter  npon,  hold, 
and  use  snch  lands  on  the  conditions  expressly  named 
herein  and  subscribed  to  by  the  comi>any,  for  the  pnzpose 
of  erecting  such  madiinery  as  may  be  necessary,  sinking 
wells,  digging  the  gn^nnd,  raising  and  carting  away  for 
their  own  nse  the  coprolites,  levemng  the  soil,  and  other 
purposes  specified  herein. 

2.  The  company  hereby  consent  to  pay  to  the  Earl  the 
sum  of  1151.  sterling  for  every  acre,  and  so  in  proportion  for 
every  part  of  an  acre,  that  may  be  dug  over  by  them  for 
the  purpose  of  raising  the  coprolites  from  any  field  or 
part  of  a  field  which  may  be  set  oat  by  the  Earl,  Ac.,  or 
nis  agent.  The  land  is  to  be  dng  for  coprolites  to  the 
depth  of  13ft.,  measuring  from  the  surf  ace  of  the 
sou.  ...  In  case  the  company  shall  be  desirous  of 
digg^ing  land  and  raising  the  coprolites  from  a  greater 
depth  than  13ft.,  it  shall  be  lawful  for  them  to  do  so, 
paying  1152.  per  acre. 

^  3.  The  company  consent  to  dig  over  and  raise  copro- 
lites from  sufficient  land  in  accordance  with  the  con- 
ditions, to  pay  the  Earl  the  sum  of  100{.  sterling  per  annum 
at  the  least,  snch  sum  to  be  paid  quarterly  at  the  usual 
qaarter  days,  the  first  instalment  of  2501.  to  become  due 
on  25th  March  1864 ;  and  in  case  the  comiMOiy  shall  dig 
land  for  the  purpose  of  raising  cardites  in  excess  <$ 
what  may  be  required  to  pay  the  lOOOl.  per  annum,  then 
the  excess  shall  be  paid  to  the  Earl  on  25th  December  in 
each  year.  But  in  case  the  company  shall  not  dig  over 
sufficient  land  to  amount  at  the  rate  named  per  aoze  to 
lOOOl.  per  annum,  the  company  neverthlees  consent  to 
pay  to  the  earl  such  amount  on  the  days  named*   .    .    . 

4.  The  company  consent  from  time  to  time  to  enter  upon 
such  fields  or  parts  of  the  same  as  the  Earl  may  require, 
in  which  the  coprolites  may  be  proved  to  be,  and  to  con- 
tinue to  raise  them  from  such  neld  until  they  are  proved 
to  be  worked  out,  before  they  shall  be  entitled  to  require 
the  Earl  to  set  out  another  field.  Provided  that  in  seffcing 
out  such  field  a  proper  regard  be  paid  to  the  convenience 
of  the  company  in  carrring  on  their  works,  and  to  the 
running  of  a  proper  outflow  of  water  therefrom 

5.  The  utmost  extent  of  land  that  the  company  shall  be 
entitled  to  lay  claim  to  in  an^^  year  endinpr  25th  Dec.,  for 
the  purpose  of  digging  and  raismg  coproUtes  shall  be  ten 
acres,  except  by  arrangement  to  be  come  to  between  the 
Earl  and  the  company. 

6.  After  the  company  have  entered  upon  a  field,  they 
shall  work  it  out  so  that  it  mav  be  restored  to  the  levd 
with  as  little  delay -as  iscompatiole  with  the  due  execution 
of  the  work. 

7.  It  is  agreed  that  the  company  shall  have  no  claim  to 
use  any  part  of  a  field  upon  which  th^y  enter  for  any 
agricultural  purpose,  but  that  with  the  exception  of  the 
field  or  fields  which  the  company  may  be  aotniu^  digging, 
the  whole  of  the  land  shall  be  considered  to  be  for  the  use 
of  the  tenant  of  the  farm,  and  be  given  up  b;^  a  portion 
or  portions  only  as  the  company  shall  require  for  the 
purpose  of  digging  and  raising  the  coprolites.    .    .    . 

10.  The  company  shall  be  at  liberty,  as  soon  as  thev 
enter  upon  any  field,  or  part  of  the  same,  to  dig  such  weu 
or  wells,  and  to  erect  such  mill  or  mills,  as  may  be  neces- 
saiv  for  the  washing  of  the  coprolites,  filling  up  the  holes 
and  replacing  the  soil  after  itte  work  is  finiuied. 

11.  The  company  agree  that  in  the  digging  of  the  land 
on  any  field  the  company  will  caref  ally  remove,  set  ai>art, 
and  preserve  all  the  top  soil  to  the  depth  of  16in.  at  the 
least,  or  more  should  the  mould  prove  to  be  beyond  that 
depth,  and  shall  from  time  to  time  after  the  field  or  part 
of  the  same  shall  have  been  dng  over,  and  the  sub-soil 
shall  have  become  sufficiently  dry,  dislaribute  all  the  dead 
or  subsoil  which  shall  have  been  excavated  so  as  to  ioha 
a  level  surface  fit  and  convenient  for  agricultural  pur- 
poses, and  shall  then  spread  .thereon  such  preserved 
topsoU,  and  of  an  even  layer  as  nearly  as  may  be.    ... 

14.  It  is  agreed  that  all  arrangements  with  tenants 
necessary  to  the  effectual  prosecution  of  these  presents, 
and  the  compensation  to  the  tenants  for  the  temporary 
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ooonpation  of  the  lands  by  the  oompaaj  shall  be  made  by 
the  earl,  who  also  agrees  to  reiinbnrse  the  teiumts  for  the 
discam  of  all  rates  and  taxes  that  may  be  chargeable 
upon  the  snrface  ooonpation  of  the  land  dazing  the  same 
period. 

15.  The  company  not  to  remore  stones,  &c.,  or  any- 
thing bat  coproUtes. 

16.  In  case  the  company  shall  be  desirons  of  terminat- 
ing this  agreement  before  the  lands  of  the  earl  in  Whaddon 
Parish  that  might  be  proved  to  contain  coprolites  shall 
have  been  dngoyer,  the  Earl  agrees  to  allow  the  company 
to  do  so  upon  giving  three  months'  notice,  on  any  of  the 
quarter  days,  and  paying  at  the  end  of  three  months  500{. 
as  compensation  for  the  breach  of  agreement."  .  .  . 

5.  7he  following  facts  were  agreed  upon  by  the 
parties  and  found  oy  the  sessions : — The  sum  pay- 
able for  the  exclusive  privilege  of  digging  and 
carrying  away  these  coprolites  by  the  company  is 
115L  per  acre,  and  that  sum  is  to  be  taken  as  the 
sum  which  an  hypothetical  tenant  would  pay  for 
the  right  of  diggmg  and  removing  the  coprolites 
under  each  acre  of  the  land. 

6.  In  the  process  of  digging  coprolites  the 
following  things  are  necessarily  done: — As  soon 
as  a  fresh  field  has  1>een  pointed  out  by  the  owner 
or  his  agent  to  the  person  licensed  to  dig  copro- 
lites, he  commences  operations  at  the  point  most 
convenient  to  himself,  irrespective  of  any  crops 
which  may  be  growing  on  the  land,  and  continues 
them  in  regular  course  until  all  the  land  containing 
coprolites  in  that  field  has  been  dug  over.  Wash- 
mills  are  put  down,  a  trench  is  then  opened  from 
SHr,  to  6ft.  wide,  and  of  a  convenient  length ;  the 
surface  soil  is  carefully  put  aside,  and  the  subsoil 
is  dug  out  until  the  coprolites  are  reached.  The 
coprolites  are  then  raised  and  washed  in  the  mills, 
which  are  worked  by  means  of  portable  steam 
engines.  When  the  coprolites  lying  under  the 
trench  first  opened  have  been  raised,  a  fresh  trenrh 
is  opened  parallel  to  the  former,  the  surface  soil 
removed  and  put  aside,  and  the  subsoil  thrown 
into  the  trencn  first  made;  and  this  process  i^ 
repeated  and  continued  until  all  the  land  con- 
taming  coprolites  in  that  field  has  been  dug  over. 
As  soon  as  a  sufficient  quantity  of  land  has  been 
dug  to  afford  room  for  the  operation,  parallel 
mounds  are  raised  of  a  portion  of  the  subsoil  on 
that  part  of  the  land  already  dug,  the  tops  of 
these  mounds  are  flattened,  and  the  surface  soil 
harrowed  upon  them,  and  so  much  of  the  water  in 
which  the  coprolites  have  been  washed  as  has  not 
been  drained,  and  which,  from  the  quantity  of  soil 
adhering  to  the  coprolites,  forms  a  thick  substance 
called  slurry,  is  run  off  into  the  spaces  between 
these  mounds,  called  slurry  pans,  and  is  there 
evaporated  or  absorbed  into  the  earth.  As  soon 
as  the  slurry  has  become  sufficiently  firm  to 
support  the  surface  soil,  a  portion  of  that  soil  is 
taken  from  the  before-mentioned  mounds  and 
placed  upon  the  dried  slurry,  and  thus  the  whole 
of  the  ground  from  which  the  coprolites  have  been 
taken  is  levelled  by  the  appellant,  and  the  land 
becomes  once  more  fit  for  cultivation,  and  is  then 
restored  by  the  appellant  to  the  owner,  or  to  his 
agricultural  tenant.  The  period  from  the  time 
when  the  coprolites  have  been  raised,  the  mounds 
covered  with  surface  soil,  and  the  slurry  pans 
filled,  until  the  time  when  the  land  is  ready  to  be 
levelled,  varies  from  one  to  two  years,  but  is  never 
less  than  one  year. 

7.  The  company  are  not  under  the  agreement 
entitled  to,  nor  do  they,  in  fact,  use  any  part  of  the 
land  taken  [by  them  under  the  agreement  as  agri- 
cultural land,  nor  for  any  oUier  purpose  than  t£at 


of  raising  and  washing  the  coprolites.  From  the 
time  when  the  mounds  have  been  completed  and 
the  spaces  between  them,  or  slurry  pans,  filled 
with  slurry,  all  the  coprolites  having  been  dng 
out,  no  otner  beneficial  use  is  or  can  be  made 
either  by  the  appellant  or  agricultural  tenant  of 
the  land  which  has  been  dug  until  the  appellant 
finally  levels  it.  The  only  use  (if  any)  made  of  the 
land  in  the  interim  is  by  the  labourers  in  the  em- 
ployment of  the  agricultural  tenant,  who,  without 
authorised  permission  grow  potatoes  on  mounds 
on  which  the  surface  soil  has  been  placed.  When- 
ever a  sufficient  quantity  of  land  dug  over  has 
become  fit  to  be  levelled  and  restored  to  cultiva- 
tion, the  appellant  levels  and  restores  it,  which  he 
is  bound  to  do  when  required  by  the  landowner, 
without  regard  to  any  potatoes  which  may  have 
been  bo  planted.  The  time  occupied  by  the  appel- 
lant to  level  one  acre  is  about  a  week. 

8.  In  the  process  of  carrying  on  their  works  the 
company  employ  two  portable  steam  engines 
which  are  capable  of  washing  the  coprolites 
obtained  from  ten  acres  in  the  course  of  one  year, 
and  the  company  do  in  fact  dig  at  least  ten  acres 
in  the  course  of  one  year,  at  an  average  rate  of 
two-and-a-half  acres  per  quarter. 

9.  The  appellant  is  in  possession  of  ten  acres  of 
land  during  at  least  one  whole  year,  but  of  this  ten 
acres,  only  about  one-fourth  is  dug  over  by  him 
and  exhausted  in  each  (quarter,  and  an  additional 
area  of  at  least  one  acre  is  always  occupied  by  him 
for  mills  and  tramways.  The  greatest  quantity 
used  by  him  at  any  one  time  for  coprolite  purposes 
(inclusive  of  the  mills  and  tramways)  is  three-and- 
a-half  acres.  There  are  always,  during  the  con- 
tinuance of  the  operations,  six-and-a-half  acres  of 
land  from  which  the  coprolites  have  been  raised, 
lyin^  in  the  shape  of  mounds  and  slurry  pans, 
making,  together  with  the  before-mentioned  three- 
and-a-half  acres,  the  total  quantity  of  ton  acres 
not  restored  to  the  tenant,  being  the  ten  acres  the 
appellant  is  charged  for  in  the  rate  appealed 
against.  But  the  appellant  is  not  necessarily  in 
the  occupation  of  the  same  ten  acres  of  land  during 
all  the  year,  nor  indeed  during  the  whole  of  any 
quarter  of  a  year,  his  occupation  being  a  perpetu- 
ally shifting  one,  and  he  taking  on  from  time  to 
time,  and  yard  by  yard,  fresh  land  at  one  end  of 
his  occupation,  and  relinquishing  it  as  and  when 
levelled,  at  the  other  end. 

10.  The  total  value  of  the  ocupation  of  each  aero 
of'  land  for  the  purpose  of  raising  coprolites  is 
115L,  and  the  hypothetical  yearly  tenant  woald 
give  that  sum.  This  enhanced  or  coprolite  value 
is  realisable  once  and  once  only.  Till  the  land  is 
dug  for  coprolites  it  remains  at  its  ordinary  agri- 
cultural value,  and  after  the  coprolites  have  been 
raised,  it  reverts  to  that  value  as  soon  as  the 
operation  of  levelling  has  been  performed,  hot  till 
then  it  is  nearly  valueless.  The  time  of  occupa- 
tion of  each  acre  necessary  for  actually  raising  tho 
coprolites  therefrom  is  at  most  three  months,  and 
that  is,  in  fact,  the  time  actually  taken  for  that 
purpose  by  the  appellant. 

11.  The  appellant,  in  tho  rate  appealed  against, 
was  assessed  as  being  in  the  actual  occupation  of 
the  entire  quantity  of  ten  acros  at  the  enhanced  or 
coprolite  value,  and  he  contended  that  he  ought 
not  to  be  rated  in  respect  of  the  whole  ten  acres  at 
such  enhanced  value ;  first,  because  that  was  a 
larger  quantity  of  land  than  he  occupied  at  any  one 
time ;  and,  secondly,  because  before  the  rate  was 
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made  he  had  das  and  removed  the  coprolites  from 
a  krge  part  of  the  land  for  which  he  was  so  rated  ; 
and,  thirdly,  because  he  was  rated  for  a  larger 
qnantity  of  land  them  he  woald  dig  during  the 
period  for  which  the  money  raised  by  the  rate  was 
estimated  to  last ;  and  that  inasmuch  as  at  most 
not  more  than  one  third  of  the  ten  acres  was  used 
bj  him  at  one  time,  or  would  be  used  by  him 
within  the  last-mentioned  period,  he  ought  not  to 
be  rated  for  more  than  one'  third  of  the  ten  acres 
at  Buch  enhanced  value. 

12.  The  respondents  contended  that  the  appel- 
lant ought  to  be  rated  in  each  rate  upon  the 
annual  rateable  value  of  the  whole  ten  acres  as 
Goprolite  land,  without  reference  to  the  mode  in 
which  he  worked  the  land,  or  the  times  at  which 
he  received  the  profits. 

13.  The  sessions  were  of  opinion  that  the  appel- 
lant ought  not  to  be  rated  in  each  rate  upon  the 
rateable  value  of  the  whole  of  the  ten  acres,  as  if 
it  were  of  the  enhanced  value  of  coprolite  land, 
but  that  he  ought  to  be  rated  for  3a.  Ir.  13p.,  at 
such  enhanced  value,  making  a  rateable  value 
in  the  whole  of  2101.,  and  for  the  remainder  of 
the  ten  acres,  viz.,  for  6a.  2r.  27p.,  upon  a  nominal 
7alne  of  Is.  per  acre,  and  they  amended  the  rate 
accordingly.  If  the  court  should  be  of  opinion 
that  the  decision  of  the  sessions  was  right,  then 
the  rate  was  to  stand  as  amended  by  the  sessions, 
but  if  the  court  should  be  of  the  contrary  opinion, 
then  the  order  of  sessions  amending  the  rate  was 
to  be  quashed,  and  the  original  rate  to  stand  or 
be  amended  on  such  principle  as  the  court  might 
direct. 

Jan.  27. — PhUhrickj  Q.O.  (Horace  Brown  with 
him)    for  the  appellant. — The  order  of  sessions 
reducing  the  rate  was  right.    Although  the  com- 
pany are  entitled  to  use  ten  acres  in  a  year  for 
the  purpose  of  getting  coprolites,  yet  they  never 
are  actually  in  beneficial  occupation  of  more  than 
three  acres  and  a  half.    Paragraph  9  of  the  case 
finds  that  that  is  the  greatest  quantity  used  at  any 
one    time    for    coprolite   purposes,    and    clauses 
6  and  7  of  the  agreement  show  that  they  are  not 
entitled  to  use  the  land  in  any  other  way  which 
would  make  the  occupation  beneficial  to  them,  nor 
to  prolong  the  period  of  their  occupation  beyond 
the  time  actually  necessary  for  the  execution  of 
the  work.    After  the  coprolites  have  been  dug 
the  occupation,  which  is  only  continued  for  the 
purpose  of  restoring  the  land,  is  burdensome,  not 
benefi.cial.     A  person  who  occupies  for  a  part  only 
of  the  period  for  which  a  rate  is  made  is  only 
liable  to  so  much  of  the  rate  as  is  proportionate  to 
the  time  of  his  occupation,   32  &  33  Yict.  c.  41, 
6. 16.     According  to  this  principle  the  land  would 
become  rateable  at  a  coprolite  value  from  the  time 
when  it  was  occupied  for  coprolite  purposes,  and 
would  cease  to  be  so  rateable  as  soon  as  it  was 
exhansted. 

BulweTt  Q.O.  (Mayd,  Heathcote,  and  Loyd  with 
him)  for  the  respondents. — The  rate  was  rightly 
made,  and  the  sessions  were  wrong  in  reducing  it. 
It  is  shown  by  paragraph  9  of  the  case  that  at  any 
given  time  after  the  commencement  of  the  second 
year  after  the  making  of  the  agreement,  the  appel- 
lant is  in  the  occupation  of  ten  acres  of  land,  and 
the  case  of  Roods  v.  T?ie  Overseers  of  Trumpington 
(23  li.  T.  Bep.  N.  S.  821 ;  L.  Rep.  6  Q.B.  56-40 ; 
L.  J.  35y  M.  C.)  shows  that  he  is  m  the  exclusive 
occupation  of  it.  The  fact  that  it  is  a  shifting 
oocnpation  is  immaterial.  The  appellant  is  not 
Mag.  Cas.— Yol.  IX 


exempt  because  he  realises  all  the  profit  which  he 
is  able  to  get  out  of  the  Isuid  at  some  particular 
time,  any  more  than  an  agricultural  tenant  is 
exempt  because  he  gathers  in  his  harvest,  and  so 
realises  all  his  profit,  at  a  certain  season. 

Reg.  V.  Weatbroohy  and  Reg.  v.  Evwistf  10  Q.  B.,  178 ; 
16  L.  J.  87,  M.  C. 

Philhrichf  Q.O.,  in  reply,  referred  to 
The  Metropolitan  Board  of  Works  v.  West  Ham, 
23  L.  T.  Bep.  N.  S.  490;  L.  Bep.  6  Q.  B.  193 ;  40 
L.  J.  30,  M.  C. 

Cur.  adv.  viilt. 

May  7. — Oockbtten,  O.J. — The  facts  of  this  case 
were  as  follows :  By  an  agreement  between  the  Earl 
of  Hardwicke  and  the  company  of  which  the  appel- 
lant is  the  manager,  the  Earl  being  the  owner  of 
certain  lands  in  the  respondent's  parish  containing 
coprolites,  empowers  the  company  to  enter  upon, 
hold,  and  use  such  lands  for  the  purpose  of  raising 
and  carrying  away  the  coprolites,  and  erecting 
thereupon  the  machinery  necessary  for  their  opera- 
tions in  preparing  the  coprolites  for  use.  The  com- 
pany, on  the  other  hand,  are  to  dig  up  the  land, 
which  is  to  be  set  out  to  them  for  that  purpose, 
and  get  the  coprolite,  paying  for  the  same  at  the 
rate  of  115J.  for  every  acre  tney  dig  up ;  and  they 
are  bound  to  take  into  use  for  the  foregoing  pur- 
pose a  sufficient  quantity  of  land  to  pay  to  the 
Earl  lOOOZ.  a  year,  or  if  they  shall  fail  to  do  so,  at 
all  events  to  pay  to  him  that  amount  yearly.    But 
they  are  to  take  the  land  only  as  they  require  it 
for  the  purpose  of  getting  the  coprolites,  and  actu- 
ally commence  their  operations  upon  it  for  that 
Surpose,  until  which  time  it  is  to  remain  in  the 
ands  of  the  owner  or   his  agricultural  tenant. 
Having  extracted  the  coprolites  from  the  soil,  to 
effect  which  it  is  necessary  that  the  soil  to  a  con- 
siderable depth  shall  be  dug  up  and  removed,  the 
company  are  bound  to  restore  the  soil,  which  by 
the  process  has  been  rendered  wholly  unfit  for 
agricultural  purposes,  and  level  it,  so  as  to  render 
it  again  fit  for  such  purposes,  which  done,  they 
are  to  restore  it  to  the  owner.    In  point  of  fact 
the  company  excavate  and  operate  upon  about  two- 
and-a-half  acres  in  each  quarter,  in  other  words, 
about  ten  acres  in  each  year.    But  not  more  than 
two-and-a-half  acres  are  being  dug  up  and  operated 
upon  at  any  one  time;  to  which,  however,  must 
be  added  an  acre  required  for  the  purpose  of  mills 
used  in  their  operations,  and  of  tramways.    Al- 
though the  company  are   in  fact  never    in  the 
actual  use   of  more  than  three-and-a-half  acres 
for  the  purpose  of  getting  the  coprolites,  yet, 
owing  to  the  time  required  in  restoring  the  land 
to  its  former  condition,  it  results  that  the  Com- 
pany are  at  all  times  in  the  occupation  of  about 
ten  acres,  of  which,  however,  only  about  one  third 
is  available  for  coprolite  purposes,  and  is,  conse- 
quently, by  its  occupation,  beneficial  to  the  com- 
pany.   The  occupation  of  the  vest  being  only  for 
the  purpose  of  fulfilling  their  obligation  to  restore 
the  land  to  its  original  condition,  is  simply  onerous. 
It  is  to  be  observed  that,  though  there  is  a  con- 
stant occupation  of  ten  acres,  the  occupation  is  a 
perpetually  shifting  one,  the  company  as  they  ex- 
tend  their  operations  acre  by  acre  in   the   one 
direction,  abandoning  the  land,  and  restoring  it  to 
the  owner  in  the  other.      Under    these  circum- 
stances a  difficulty  arises  as  to  rating  the  com- 
pany in  respect  of  the  land  so  occupied.      The 
parish  authorities,  on  the  ground  that  the  com- 
pany are  in  the  course  of  each  year  in  the  occupa- 
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tion  of  land  for  which  they  pay  on  the  average 
11501.  to  the  owner,  proceeded  to  rate  them  accord- 
ingly. Against  the  rate  so  made  the  company 
appealed,  alleging  that  though  it  was  true  they 
paid  that  amount  iu  the  whole  for  the  portions  of 
land  successively  occupied  by  them,  yet  they  never 
were  at  any  one  time  in  occupation  of  more  than 
three-and-a-half  acres  of  land  which  was  beneficial 
to  them,  or  in  fact,  of  any  value  at  all.  Adopting 
this  view  the  Court  of  Quarter  Sessions  allowed 
the  appeal,  and,  while  they  maintained  the  rate  in 
respect  of  the  three-and-a-half  acres  in  use  for  the 
purpose  of  getting  coprolite,  reduced  it  to  a 
nominal  amount  as  to  the  rest.  The  question  for 
our  judgment  is  whether  the  Court  of  Quarter 
Sessions  were  right  in  so  deciding.  In  my  opinion 
they  were.  An  occupier  can  only  be  rated  accord- 
ing to  the  value  of  the  property  occupied,  of 
which  value,  however,  the  rent  which  he  actually 
pays,  or  which  it  may  be  taken  that  a  supposed 
tenant  would  be  prepared  to  pay,  may  be  assumed 
to  afford  a  fair  estimate.  Here  it  is  clear  that  at 
the  time  the  rate  is  made  the  value  of  the  six-and- 
a-half  acres  to  the  company  as  the  occupiers  of  it 
is  nil.  When  it  is  said  that  being-  in  possession  of 
ten  acres,  which  in  the  course  of  the  year  have 
been  capable  of  producing  profit  by  reason  of  the 
coprolite  contained  therein,  the  company  are  liable 
to  be  rated  in  respect  of  the  value  which  each 
part  of  the  land  may  have  been  of  during  any 
part  of  the  year,  the  answer  as  it  appears  to  me 
IB  that  the  assessment  must  be  made  with  reference 
to  present,  or,  at  all  events,  to  prospective,  not  to 
past  value.  If  indeed  the  company  at  any  time 
took  possession  of  ten  acres  as  a  whole,  with  a 
view  to  working  it  by  degrees,  I  should  agree 
that  BO  long  as  any  of  the  land  remained 
un worked  they  might  properly  be  held  to 
be  assessable  in  respect  of  the  whole  on  its 
value  as  coprolite  producing  land,  just  as  a 
farmer  is  assessable  in  respect  of  his  entire  farm 
though  part  of  it  lies  fallow  and  unproductive. 
But  when  the  facts  are  more  carefully  looked  at 
the  analogy  between  the  two  cases  fails.  Here  the 
company  do  not,  as  appears  to  be  assumed,  take 
ten  acres  and  work  it  out  in  the  course  of  the  year, 
though  it  is  no  doubt  true  that  by  the  end  of  the 
year  they  have  worked  out  that  extent  of  land. 
Here  the  company  take  possession  of  the  land  bit 
by  bit,  acre  by  acre,  as  they  require  it ;  and  as  they 
take  fresh  ground  the  land  b<;hind  becomes  unpro- 
fitable and  valueless  to  them,  nor  would  they 
retain  it  but  for  the  obligation  to  replace  the  soil. 
When  it  is  said  that  the  company  have  themselves 
fixed  the  value  of  their  occupation  by  agreeing  to 
})ay  a  minimum  rent  of  lOOOL  a  year,  a  serious 
fallacy  appears  to  me  to  be  involved  in  this  argu- 
ment. The  lOOOZ.  is  not  agreed  to  be  paid  by  way 
of  rent,  nor  is  rent  agreed  to  be  paid  in  respect  of 
any  ten  acres  collectively.  The  rent — if  in- 
deed it  can  properly  be  called  rent,  and  is 
not  rather  in  the  nature  of  a  royalty — is  pay- 
able in  t-espect  of  each  individual  acre  as 
taken.  The  only  purpose  of  the  stipulation  as  to 
the  lOOOi.,  is  to  insure  that  a  given  quantity  of 
land  shall  be  worked  in  each  year.  I^o  rent  is 
jiaid  for  any  ten  acres  occupiea  simultaneously, 
but,  as  I  have  already  pointed  out,  the  rent  is  paid 
for  a  single  acre,  and  no  more.  The  test  of  what 
the  hypothetical  tenant  of  the  Assessment  Act 
would  give  by  way  of  rent  cannot  here  avail 
the  respondents,  but  the   contrary.      A  tenant 


would  not  agree  to  give  llbl.  for  the  right- 
to  take  fresh  land  into  working  if  he  were 
to  be  saddled  with  the  serious  cost  of  restor- 
ing six  and  a  half  acres  of  land  already 
worked  out  by  someone  else.  All  that  he  would 
do  would  be  to  give  that  price  if  placed  in  the 
same  position  as  the  appellants  were  in  when  they 
first  began  their  operations  on  entering  on  the  first 
acre.  The  consideration  for  the  right  of  working 
each  acre  is  the  amount  agreed  to  be  paid,  pins 
the  engagement  to  restore  the  soil.  The  considera- 
tion for  which  the  company  agree  to  restore  the 
soil  is  that  of  first  extracting  the  coprolite.  A 
fresh  tenant  would  not  undertake  the  profitless 
task  of  restorinfif  land  which  he  had  not  had  the 
opportunity  of  working.  I  come  back,  therefore, 
to  the  position  I  first  took, — namely,  that  the 
appellant,  while  occupying  ten  acres  at  the  time  of 
making  the  rate,  occupied  only  three  and  a  half 
acres  assessable  at  the  higher  value,  and  conse- 
quently that  the  oourt  of  quarter  sessions  were 
right  in  reducing  the  rate  in  respect  of  the  resi- 
due. I  regret  to  arrive  at  that  conclusion,  be- 
cause I  think  that  in  justice  and  equity  each  acre 
should  pay  according  to  its  increased  value,  but 
the  case  appears  to  me  an  anomalous  one,  and  one 
which  the  existing  law  cannot  reach  without  being 
strained  iu  a  manner  in  which  we  ought  not  to 
strain  it.  I  think,  therefore,  that  the  court  of 
quarter  sessions  were  right,  but  as  my  learned 
brothers  think  otherwise,  the  order  made  on  the 
appeal  must  be  reversed. 

Mellor,  J. — My  brothers  Lush  and  Archibald 
concur  in  the  judgment  which  I  am  about  to 
deliver :  The  Earl  of  Hardwicke  is  the  owner  of 
lands  in  the  parish  of  Whaddon,  which  contain  a 
considerable  depth  of  fossil  stones  called  copro- 
lites,  and  as  such  owner  agreed  to  authorise  and 
empower  the  appellant,  to  the  exclusion  of  all 
other  persons,  to  enter  upon,  hold,  and  use  certain 
of  such  lands,  and  to  dig,  raise,  and  cart  away  the 
coprolites  contained  in  such  lands  for  his  own  use, 
the  appellant  levelling  the  ground  and  restoring  it 
in  manner  and  upon  the  terms  contained  in  the 
agreement.  On  an  appeal  to  the  sessions  against 
the  rate  made  upon  the  appellant  in  respect  of 
such  land,  the  Court  of  Quarter  Sessions  amended 
and  reduced  the  rate,  subject  to  a  case  to  bo  stated 
for  the  opinion  of  this  court.  From  such  case  it 
appears  that  the  appellant  employs  two  portable 
steam  engines,  which  are  capable  of  washmg  the 
coprolites  obtained  from  ten  acres  in  the  course  of 
one  year,  and  does,  in  fact,  dig  at  least  ten  acres 
in  the  course  of  one  year  at  an  average  rate  of 
two-and-a-half  acres  per  quarter.  The  appellant 
is  in  possession  of  ten  acres  of  land  during  at  least 
one  whole  year,  but  of  this  ten  acres  only  about  one 
fourth  is  dug  over  by  him  and  exhausted  in  each 
quarter,  and  an  additional  area  of  at  least  one  acre 
is  always  occupied  by  him  for  mills  and  tramways. 
The  greatest  quantity  used  by  him  at  an^  one  time 
for  coprolite  purposes,  inclusive  of  mills,  &c.,  is 
three-and-a-half  acres.  There  are  always  darine 
the  continuance  of  the  operations  six-and-a-halt 
acres,  from  which  the  coprolites  have  been  raised* 
lying  in  the  shape  of  mounds  and  alurry-pans, 
making,  together  with  the  before-mentioned  three- 
and-a-half  acres,  the  total  quantity  of  ten  acres 
not  restored  to  the  tenant  from  whose  farm  the 
same  is  taken.  The  appellant  is  not  neoessarilj 
in  the  occupation  of  the  same  ten  acres  of  land 
during  all  the  year,  nor  indeed  during  the  irhole 
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of  any  quarter  of  a  year,  his  occupation  beinp:  a 
perpetually  shifting  one,  and  he  taking  on  from 
time  to  time,  and  jard  by  yard,  fresh  land  at  one 
end  of  his  occupation,  and  relinquishing  it,  as  and 
when  levelled,  at  the  other  end.    The  total  value 
of  the  occupation  of  each  acre  of  land  for  the  pur- 
pose of  raising  coprolites,  is  115Z.,  and  the  hypo- 
thetical yearly  tenant  would  give  that  sum  for  it. 
This  coprolite  value  is  realisable  once  and  once 
only.  It  appears  by  the  agreement,  which  is  made 
part  of  the  case,  that  the  field  or  fields  to  be  dug 
are  set  out  by  the  aeent  of  the  owner,  and  the 
appellant  is  bound  to  dig  sufficient  land  for  copro- 
lites, so  as  to  realise  and  pay  to  the  proprietor  the 
sum  of  lOOOL  sterling  per  annum  at  least,  payable 
quarterly ;  and  in  case  of  the  failure  of  the  appel- 
lant to  dig  sufficient  land  to  realise  that  amount, 
he  is  nevertheless  bound  to  pay  that  sum  to  the 
owner,  and  in  like  manner  the  appellant  is  to  pay 
rateably  for  any  excess  of  land  aug  in  any  year. 
The  Irates  for   the  relief  of    the  poor  are  made 
quarterly  in  the  parish  of  Whaddon.    It  was  not 
contended  that  there  was  not  a  rateable  occupation 
by  the  appellant,  the  land  itself  being  convertible 
into  a  source  of  profit  (Boada  v.  The  Overseers  of 
Trumpington  {ubi  sup.) ;  B.  v.  Alberbury,  1  East, 
533).      But  it  was    said    that  inasmuch  as  the 
appellant  only  actually  used  two-and-a-half  acres 
in  any  one  quarter  for  the  profitable  purpose  of 
getting  the  coprolites,  and  one  acre  for  placing  the 
machinery  necessary  to  get  them,  he  was  only 
rateable  at  a  coprolite  value  in  any  one  quarter 
in  respect  of  tbe  land  so  actually  used,  and  fot 
which    the   hypothetical  tenant  would  give    the 
rent  of  1152.  per  acre,    and    that    the    sessions 
were  right  in  amending  the  rate  on  that  basis. 
On  the  part  of  the  respondents  it  was  contended 
that,  the  appellant  being  in  the  exclusive  occupa- 
tion during  the  year  of  ten  acres  of  land  capable 
of   producing  and  actually  producing  coprolites 
during  the  year  of  the  value  of  115Z.  per  acre,  at 
an  annual  payment  to  the  owner  of  at  least  lOOOZ. 
sterling  per  annum,  payable  quarterly,  and  which 
rent  or  payment  the  hypothetical  tenant  would 
give  for  the  use  and  occupation  of  such  ten  acres, 
with  the  privileges  attached  thereto  of  getting 
coprolites  during  the  year,  it  was  not  material 
that  the  actual  profitable  user  of   ten  acres  did 
not   extend  beyond  three-and-a-half  acres  in  any 
one  quarter  of  a  year,  or  that  the  actual  user  and 
oocapation  was  constantly  shifting  as  the  coprolites 
were  worked  out,  and  that  the  overseers  were 
justified  in  rating  the  appellant  upon  the  whole 
ten   acres,  as  land  capable  of  yielding  during  the 
year  from  the  getting  of  the  coprolites  the  annual 
snm  of  lOOOZ.  at  the  rate  of  11 5L  per  acre.    I  am 
of  opinion  that  the  contention  of  the  respondents 
is  correct.    The  appellant  is  found  by  the  case  to 
have  the  exclusive  possession  during  the  year  of 
ten  acres  of  land,  the  area  of  which  is  constantly 
shifting  as  the  work  progresses,  and  the  appellant 
does   in  the  course  of  a  year  dig  the  entire  ten 
acres  and  obtains  therefrom  a  valuable  property 
in  the  shape  of  coprolites,  and  for  which  ne  is 
boand  to  pay  lOOOf.  per  annum  at  least  to  the 
owner,  payable  quarterly.     I  cannot  see  how  the 
fact   that  by  the  course  of  his  working  he  only 
actually  uses  three-and-a-half  acres  during  any  one 
qaarter  makes  anv  difference  in  the    mode    or 
extent  of  his  liability  to  be  assessed  to  the  poor 
rate.    The  annual  value  of  his  occupation  is  the 
if  although  by  ths  course  of  his  working  he 


only  actually  uses  three-and-a-half  acres  out  of  ten 
acres  during  any  one  quarter  of  a  year,  the  fact 
being  that  during  the  year  over  which  his  occu- 
pation extends,  he  actually  does  work  the  entire 
ten  acres,  and  produces  the  profit  which  enables 
him  to  pay  the  stipulated  rent  or  payment  of 
lOOOZ.  per  annum  to  Lord  Hardwicke,  and  for 
which  the  hypothetical  tenant  would  pay  at  the 
rate  of  llbL  per  acre.  The  rate  must  be 
made  on  the  neb  annual  value  of  the  several 
hereditaments  rated  thereunto,  and  therefore 
it  cannot  be  made  upon  the  net  quarterly 
value  of  the  herediwiments  liable  to  the  rate, 
and  it  appears  to  me  that  the  net  annual 
value  of  the  hereditament  is  the  same  whether  the 
profit  is  earned  wholly  in  one  quarter  of  a  year  or 
spread  over  the  year.  I  cannot  distinguish  the 
present  case  upon  this  point  from  an  ordinary 
agricultural  farm,  in  which  the  net  annual  value  is 
the  same,  although  the  one  part  of  the  farm  may 
lie  fallow,  or  be  a  source  of  expense  at  one  period 
and  of  profit  at  another,  notwithstanding  which  the 
rate  must  be  made  opon  the  farm  in  respect  of  its 
net  annual  value.  The  contention  of  the  appel- 
lant would  produce  this  result,  that  although  in 
the  course  of  the  year  the  profit  earned  from  the 
whole  ten  acres  would  amount  to  ten  times  11 5Z., 
or  1150?.,  the  rate  would  be  made  in  each  quarter, 
not  upon  the  net  annual  value  which  the 
hypothetical  tenant  would  give  for  the  occupation 
of  the  ten  acres  for  a  year  with  the  privilege  of 
^ettint;  the  coprolites,  but  upon  an  arbitrary 
division  of  the  ten  acres  into  four  portions  of  two- 
and-a-halE  acres  each,  which  alone,  by  the  arrange- 
ment between  the  parties,  could  be  profitably 
worked  daring  any  quarter  of  a  year  by  tne  lessee, 
so  that  ten  acres  of  land  yielding  coprolites  of  the 
value  of  115L  an  acre  throughout  the  whole  year, 
and  thereby  realising  the  yearly  payment  of  lOOOL 
per  annum  at  lee^t,  and  otherwise  properly  rate- 
able to  the  poor  rate  at  that  annual  value,  are,  by 
the  efiect  of  a  particular  mode  of  converting  tbe 
ten  acres,  to  be  rated,  not  upon  the  annual  value, 
but  upon  some  arbitrary  value  by  the  quarter.  I 
cannot  but  think  that  is  a  mode  of  rating  in  direct 
violation  of  the  Parochial  Assessment  Act,  which 
requires  every  rate  to  be  made  upon  the  annual 
value  of  the  hereditaments  rated  thereto.  The 
case  in  the  argument  for  the  appellants  was 
treated  as  if  by  the  agreement  a  mere  licence  to  dig 
coprolites  at  a  royalty  was  granted,  and  as  if  there 
was  no  exclusive  occupation  of  more  than  two-and- 
a-half  acres  of  land,  either  for  the  purpose  of 
getting  the  coprolites,  or  for  the  use  and  occupa- 
tion of  at  least  an  acre  during  the  year  as  the  sice 
of  the  mills  and  tramways.  In  truth  the  tenant 
had  the  exclusive  occupation  during  the  year  of 
ten  acres  of  land  with  the  privilege  of  digging 
it  for  coprolites  at  a  yearly  rent  or  payment  of 
lOOOL  per  annum  at  least,  and  it  being  admitted 
that  a  yearly  tenant  would  give  that  rent  or  annual 
payment  for  it,  I  cannot  see  why  the  parish  should 
lose  the  benefit  of  an  area  of  ten  acres,  each  of 
equal  value,  and  together  realising  a  rent  or  sum 
of  lOOOZ.  during  the  year  for  the  purpose  of  rating 
to  the  poor  rate,  because  the  parties  by  an  ingeni- 
ous arrangement  as  to  the  mode  of  working  make 
only  one-fourth  of  it  profitable  during  any  one 
quarter  of  a  year,  and  the  other  six-and-a-half  acres 
out  of  which  the  coprolites  have  been  got  during 
the  year,  either  unprofitable  or  a  source  of  expense. 
I  think  that,  inasmuch  as  the  lessee  had  the  benefit 
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of  the  actual  and  exclusive  occupation  of  ten  acres 
daring  the  year,  and  realised  out  of  each  acre  the 
proportion  of  the  agreed  annual  rent  or  payment, 
he  can  set  up  no  claim  to  reduce  the  annual  value 
of  the  whole,  because  in  realising  the  profit  out  of 
the  ten  acres  he  has  reduced  six-and-a-half  acres  to 
a  condition  either  unprofitable  or  a  source  of  ex- 
pense. I  am,  therefore,  of  opinion  that  the  sessions 
were  wrong  in  reducing  the  rate,  and  that  the 
respondents  are  entitled  to  judgment. 

Order  of  seseions  amending  the  rale  quashed  ; 
origvnal  rate  affirmed. 

Attorneys  for  appellant,  Walters  and  Ouaht  for 
TT.  H,  Carver,  Eoyston. 

Attorneys  for  respondents.  Church  and  ClarTcet 
for  ThurnaM  and  Nash,  Boyston. 


COUBT   OF   COKMON   FLEAS. 

B«ported  by  Ethe&znotov  Skith  and  J.  M.  Lilt,  Eeqrs. 

Barr]ster».at-Ijaw. 


April  22  and  May  8, 1875. 

NOETHCOTE   (pet.)    v.    PULSPOBD    AND    GUPPY 

(resps.). 

Barnstaple  Municipal  Election  Petition. 

Municipal  election  petition — Double  nomination — 
One  nomination  good  and  another  bad — Double 
entry  of  candidate* s  name  on  ballot  paper — Muni' 
ci/pcil  Corporation  Act  1859  (22  Vict.  c.  35),  s.  5 
—Ballot  Act  1872  (35  8r  36  Vict.  c.  33),  ss.  13,  20, 
and  rule  22. 

The  double  entry  of  a  candidate's  name  upon  a 
ballot  paper  does  not  of  itself  avoid  his  electio'n. 

By  the  Mu/nidpal  Corporation  Act  1859,  s.  5, 
seven  days  before  the  election  of  councillors  the 
tovm  clerk  is  to  publish  a  notice  to  the  effect  inter 
alia  that  "  every  nomination  yrmst  be  in  writing, 
and  must  staf£  the  Christian  nam^s  and  sur- 
names of  the  persons  nominated,  with  their  re- 
spective places  of  abode  and  descriptions." 

By  sect.  20  of  the  Ballot  Act  1872  the  poll  at  muni- 
cipal elections  is  to  be  conducted  in  the  same 
manner  as  at  parliamentary  elections,  and  such 
provisions  of  the  Ballot  Act  and  schedules  as 
relate  to  a  poll  are  applied  to  municipal  elec- 
tions. By  rule  22  of  the  Ballot  Act  "  every  ballot 
paper  shall  contain  a  list  of  the  candidates  de* 
scribed  as  in  their  respective  nomination  papers, 
and  arranged  alphabetically  in  the  order  of  their 
surnames,  and  (if  ih^e  are  two  or  more  candi- 
dates with  the  same  surname)  of  their  other 
names."  By  sect.  13  of  the  Ballot  Act  "  no  elec- 
tion shall  be  declared  invalid  by  reason  of  a  non- 
compliance with  the  rules,  if  it  appears  to  the 
tribunal  having  cognizance  of  the  question  that 
the  election  was  conducted  in  accordance  with  tits 
principles  laid  down  in  the  body  of  the  Act." 

The  petitioner  and  the  respondent  P.  were  both  candi- 
dates for  the  office  of  councillors.  The  petitioner's 
name  appeared  twice  on  the  burgess  roll  (there 
being  no  other  person  of  the  same  names  on  such 
roll)  under  two  different  descriptions,  and  he  was 
nominated  under  both  such  descriptions,  first  with 
his  consent,  as  0.  E.  N.,  of  B.  street,  Barn- 
staple, gentleman,  and  afterwards  without  his 
consent  as  C.  E.  N.,  of  8.  street,  Bishops 
Tawtony  land  agent. 


The  respondent  0,  being  the  returning  offLoer,  enlerti, 
the  name  of  tJie  peiitumer  twice  in  the  ballot 
papers,  once  in  respect  of  each  nominaUon ;  71 
voters  put  marks  aaainst  his  name  under  the  one 
nomination,  and  301  voters  put  marks  against  his 
name  in  the  other.  By  adding  the  two  sets  of 
votes  together  the  petitioner  had  a  majority  over 
the  respondent  P.,  otherwise  not. 

Held,  that  there  had  not  been  such  non-compliancs 
with  tlie  rules  of  the  Ballot  Act  as  to  invalidats 
the  election  of  tlie  petitioner,  and  that  the  peti' 
tioner  wcls  entitled  to  be  returned. 

Such  provisions  of  tlie  Ballot  Act  as  confine  objec 
tions  to  the  nominalion  paper  to  a  period  pre- 
ceding the  taking  of  the  poll  do  not  apply  to 
municipal  elections,  which  are  to  be  conducted,  as 
respects  nomination,  according  to  the  Municipal 
Election  Acts. 

Case  stated  under  the  Corrupt  Practices  (Maui- 

cipal  Elections)  Act  1872. 

1.  The  election  to  which  this  petition  relates  is 
an  election  of  three  councillors  for  the  North 
Ward  of  the  borough  of  Barnstaple,  which  took 
place  on  the  2nd  of  Nov.  1874,  when  Thomas  Clif- 
ford, James  Harris,  Henry  Hortop,  Thomas  May, 
Charles  Edward  Northcote  (the  petitioner)  and 
John  Pulsford  (one  of  the  respondents)  were  candi- 
dates, and  the  said  James  Harris,  Tliomas  May, 
and  John  Pulsford  have  been  in  the  usual  manner 
declared  to  be  duly  elected. 

2.  The  respondent,  T.  W.  M.  "W.  Guppy,  was  the 
presiding  alderman  at  the  said  election. 

3.  [Petition  presented  lUh  November  1874, 
and  be  taken  as  part  of  case.] 

4.  The  name  of  the  petitioner  appears  twice 
upon  the  burgess  roll  of  the  said  borough  of 
Barnstaple,  as  follows : — 

In  the  North  Ward  as 


Parish. 

Name. 

Property. 

Street.  Uae, 

Barnstaple 

Northoote,  Charlee  Office  Build- 
Edward               1     liaga 

BontpcrU 
■treet 

In  the  South  Ward  as 

Pariah. 

Name. 

Propertj. 

Street,  Lane. 
Ac. 

BishopaTawton 

Northoote.  Charlee 
Edward 

Home 

Sooth-itzeet 

5.  There  is  no  other  person  named  Charles 
Edward  Northcote  upon  the  said  bur^^ess  roll. 

6.  The  petitioner  was  duly  nominated  as  a 
candidate  at  the  said  election  by  the  name  and 
description  of  "Northcote,  Charles  Edward, 
South-street,  Bishops  Tawton,  land  agent." 

7.  The  petitioner  was  afterwards  and  without 
his  knowledge  or  consent,  also  nominated  in 
writing  by  one  of  the  burgesses  of  the  said  North 
Ward  by  the  name  and  description  of  "North- 
cote, Charles  Edward,  Boutport-street,  Barnstaple, 
gentleman." 

This  nomination  paper  was  in  the  words  and 

figures  following : 

Borough  of  Barnstaple. 

Election  for  connoillors  for  the  North  Ward  of  the 
borough  of  Bamatapie,  to  be  held  on  2nd  Nov.  1874 

Nomination  Paper. 
I,  the  undersigned,  William  Priest,  of  Pilton-street, 
in  the  North  Ward  of  the  borouffh  of  Barnstaple,  being  • 
person  entitled  to  vote  for  the  North  Ward  in  the  said 
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baroaflfh  of  Barnstaple,  do  hereby  nominate  the  f  ollowioff 
person  as  a  proper  person  to  serye  as  connoillor  for  the 
Bud  North  Ward. 


Sarname. 

Other  names. 

Abode. 

or 
Occnpation. 

Nortboote 

Charles  £dward 

Boafcport-flt.. 
Barnstaple 

Gentleman 

Dated  the  28th  Oct.,  in  the  year  of  Onr   Lord 
one  thousand  eight  hundred  and  seventy-four. 
(Siirned)  William  Pbibst. 

At  the  time  when  the  burgess  roll  aforesaid 
was  made  np,  and  from  that  time  to  the  present, 
the  premises  in  Bout  port- street  were  and  have 
been  an  office  only,  where  the  petitioner  carried 
on  his  business  as  a  land  agent,  but  neither  he  nor 
any  of  his  family,  during  the  time  aforesaid,  slept 
or  lived  upon  those  prf^mises;  but  he  and  his 
family,  during  the  time  aforesaid,  slept  and  lived 
in  the  house  in  South- street,  in  Bishops  Tawton, 
aforesaid,  which  is  in  the  South  Ward,  within  the 
boroogh  of  Barnstaple. 

8.  The  following  is  the  form  of  the  ballot  paper 
used  at  the  said  election : 


CuwroKD, 

Thomas  Clifford,  of  Bnok-yard,  Barnstaple,  bntoher 
and  cattle  dealer. 


Hasbis. 
James  Harris,  of  Oay-street,  Barnstaple,  seed  mer- 
chant. 


HOBTOP. 

Henry  Hortop,  of  High-sueet,  Barnstaple,  draper 
and  acoountant* 


Mat. 
4  iThomaa  Hay,  Bontport-atreet,  hotel  proprietor. 


North  COTE. 
Cbaries  Edward  Morthoote,    of    Bontport-street, 
Barnstaple,  gentleman. 


6 


NOBTHCOTB. 

Charles     Edward    Northoute,    of    Sonth-stieet, 
Bishops  Tawton,  land  agent. 


PuLsroBD. 

John  Pnlsford,   of    Ebberlj-terrooe,    Barnstaple, 
statuary. 


9.  It  appeared  at  the  counting  of  votes  at  the 
said  election — 

(a)  That  71  electors  had  marked  a  cross  upon 
their  respective  ballot  papers  opposite  to  the 
name  of  Northcote,  No,  5. 

(b)  That  301  electors  had  marked  a  cross 
upon  their  respective  ballot  papers  opposite 
to  the  name  of  Northcote,  No.  6. 

(c)  That  of  the  said  71  and  301  electors  eight 
only  had  marked  crosses  opposite  to  both 
names,  Northcote  No.  5,  and  Northcote 
No.  6. 

{d)  That  the   remaining  candidates  had  re- 
ceived   the  following  numbers  of    votes : 
Clifford,  8;  Harris,  608;  Hortop,  14;  May, 
372 ;  Pulsford,  339. 
10.  The  petitioner  claimed  to  be  entitled  to  be 
declared  elected,  together  with   the    said  James 
Harris  and  Thomas  May,  instead  of  the  said  John 
Palsford. 

The  respondent,  T.  W.  M.  W.  Gappy,  declared 
the  said  James  Harris,  Thomas  May,  and  the 
respondent,  John  Pulsford,  to  be  duly  elected. 

The  question  for  the  opinion  of  the  court  was 
whether  the  petitioner  or  the  respondent  Pulsford 
ought  to  be  declared  duly  elected  as  councillor  for 
the  North  Ward  of  the  borough  of  Barnstaple. 
Oors/  (G.  Lewis  with  him),  for  the  petitioner. 
Ttnnant  ior  the  respondent  Pulsford. 


The  arguments  sufficiently  appear  from  the 
judgment.  Cur.  adv.  vulL 

May  8. — The  written  judgment  of  the  Court 
(Lord  Coleridge,  C.  J.,  Brett,  Denman,  and  Archi- 
bald, JJ.)  was  delivered  as  follows,  by 

Brett,  J.— At  the  time  of  the  passing  of  the 
Ballot  Act,  parliamentary  elections  were  conducted 
partly  according  to  the  common  law  practice  and 
partly  as  regulated  by  the  parliamentary  statutes. 
The   mode  of  conducting  such  elections  is  so  well 
known  that  it  is  unnecessary  to  recapitulate  it. 
Municipal  elections  were  conducted  according  to 
the  regulations  of  the  Municipal   Elections  Act 
(22  Vict.  c.  35).    By  sect.  30  of  the  former  statute, 
it  was  enacted  that  upon  the  1st  Nov.  in  every 
year  the  burgesses   enrolled   in   every  borough 
should  openly  assemble  and  elect  from  the  persons 
qualified  to  be  councillors,  the  councillors  of  such 
borough,  &c. ;  by  sect.  32,  every  election  of  coun- 
cillors, &c.,  shall  be  held  before  the  mayor  and 
assessors,  &c.,  and  the  voting  at  every  such  elec- 
tion shall  commence  at  9  o'clock  in  the  forenoon, 
and  shall  finally  close  at  4  o'clock  in  the  afternoon 
of  the  same  day,  &c.    By  the  Act  22  Vict.  c.  35, 
8.  6:  "At  any  election  of   councillors,   &c.,  any 
person  entitled  to  vote  mav  nominate   for    the 
office  of  councillor  any  sucn   person,    &c.,    and 
every  such  nomination  shall  be  in  writing,  and 
shall  state  the  Christian  names  and  surnames  of 
the    persons    nominated,   with    their   respective 
places  of   abode  and  descriptions,  and  shall    bo 
signed  by  the  party  nominating  and  sent  to  tho 
town  clerk  at  least  two  whole  days  (Sunday  ex- 
cluded) before  the  day  of  election."  By  sect.  7 :  "Any 
nomination  paper  may  be  in  the  form  contained  in 
the  schedule  to  the  Act  annexed  or  to  the  like 
effect."    By  sect.  8 :  "At  any  election  of  coun- 
cillors, &c.  .  .  .  if  the  number  of  persons  so  nomi- 
nated shall  exceed  the  number  to  be  elected,  the 
councillors  to  be  elected  shall  be  elected  from  the 
persons  so  nominated,  and  from  thorn  only.     If  tho 
number  of  persons  so  nominated    shall*  be  tho 
same  as  the  number  to  be  elected,  such  persons 
shall  be  deemed  to  be  elected,  and  the  mayor,  &c., 
shall  publish  a  list  of  the  names  of  the  persons  so 
elected  not  later  than  11  o'clock  in  the  morning 
of  the  said  day  of  election."  In  both  parliamentary 
and  municipal  elections  there  was  the  nomination, 
which  took   place  whether  the  election  was  con- 
tested or  not,  and  in  both,  if  there  was  a  contest,  tho 
election  was  naturally  divided  into  three  periods, 
the  first  including  the  nomination  and   all  neces- 
sary to  be  done  up  to  the  moment  of  its  being 
determined  that  a  poll  must  be  taken,  and  the 
socond    and    third     the    taking    of  a   poll    and 
declaring  the  result  of  it.    The  mode  of  voting 
at  the  poll  was  the  same  in  both,  but  the  mode  of 
nominating  candidates  was  different,  such  nomi- 
nation   at    pari i amen taiy    elections    being    in    a 
traditionary  manner  by  speech,  but  at  municipal 
elections  in  a  regulated  manner  by  nomination 
papers.     It  was  in  this  state  of  things  that   the 
Ballot  Act  was  passed,  and   the  first  point    to 
to  be  considered  is  the  manner  in  which  and  tho 
phraseology  bv  which  it  deals  with  the  necessarily 
distinct  periods  of  an  election.     It  seems  to  us  to 
deal  distinctly  with  three  periods  of  an  election  : 
first,  with  the  period  up  to  the  time  of  the  deter- 
mination that  a  poll  must  be  taken ;    secondl}', 
with  the  period  of  the  taking  the  poll ;    thirdly, 
with  the  period  of  ascertaining  and  declaring  the 
result  of  the  poll.    The  statute  begins  by  dealing 
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only  with  parliamentary  elections  ;  the  greater 
part  of  the  Act  deals  naturally  with  the  new  mode 
of   taking  the  poll  at  a  parliamentary  election ; 
but  sect.  1  and  rules  1  to  12  inclusive  deal  with 
the  new  mode  of   nomination  at  parliamentary 
elections.    By  sect.  1  a  candidate  for  election  to 
serve  in  Parliament  for  a  county  or  borough  shall 
be  nominated  in  writing.    The  writing  shall  be 
delivered   "during   the   time    appointed  for  the 
wleotion."    If  at  the  expiration  of  one  hour  "  after 
t,he  time  appointed  for  the  election"  no  more 
c  mdidates  stand  nominated  than  there  are  vacan- 
cies to  be  filled  up,  the  returning  ofQcer  shall  forth- 
with declare  the  candidates  who  may  stand  nomi- 
nated to  be  elected,  &c.,  but  if,  at  the  expiration  of 
such  hour,  more  candidates  stand  nominated  than 
there  are  vacancies  to  be  filled  up,  the  returning 
officer   shall    "  adjourn   the  election "  and  shaU 
"  take  a  poll.''    Here  the  first  period  is  distinctly 
defined,  and  the  phrase  used  to  define  it  is  "  the 
time  appointed  for  the  election,  and  the  expiration 
of  one  hour  after  the  time  appointed  for  the  elec- 
tion."   The  second  period  is  described  as  the  time 
during  which  the  returning  officer  shall  adjourn 
the  election  and  shall  take  a  poll,  **  and  the  time 
after  the  adjournment  of  an  election  by  the  re- 
turning officer  for  the  purpose  of  taking  a  poll." 
That  which  is  called  *'  the  election  "  is  separated 
from  that  which  is  called  "  the  taking  a  poll,"  and 
the  former  is  adjourned  while  the  latter  is  taking 
place.     So  in  rule  1  of  schedule  1, "  Rules  for  Par- 
liamentary Elections."    The  returning  officer  is  to 
give  public  notice  of  the  day  on  which,  and  the 
place  at  which  he  will  proceed  to  "  an  election," 
and  of  the  time  appointed  for  **  the  election,"  and 
of  the  day  on  which  the  "  poll  will  be  taken  "  in  case 
the  election  is  contested.  By  rule  2  **  the  day  of  elec- 
tion" shall  be  fixed.  By  rule  3,  "the  place  of  election" 
"  shall  be  a  convenient  room."    In  this  rule  "  the 
election,"  which  is  to  take  place  in  a  room,  is 
obviousljr  only  the  nomination.     So  by  rule  4 : 
"The  time   appointed"  for  "the  election"  shall 
be  "  such  two  hours  between  the  hours  of  ten  in  the 
forenoon  and  three  in  the  afternoon,  as  may  be 
appointed."    These  two  hours  are  obviously  the 
time  of  an  uncontested  election,  or  of  the  nomina- 
tion only,  if  the  election  is  contested.    Rules  5 
and  6  regulate  the  mode  of  nomination  at  a  par- 
liamentary election.    By  rule  8  "  the  nomination 
papers  shall  be  delivered  to  the  returning  officer 
at  the  place  of  election  during  the  time  appointed 
for  the  election."   Here  the  place  is  that  described 
in  rule  3,  and  the  time  is  that  described  in  rule  4, 
and  the  first  is  not  the  place  at  which,  and  the 
second  is  not  the  time  during  which,  a  poll  can  be 
taken.    Eules  12  and  13,  which  must  hereafter 
again  be  noticed,  apply  to  the  nomination  period, 
and  are  still  within  the  division  of  the  statute 
headed  "  Rules  for  Parliamentary  Elections."    By 
rule  12  "  A  person  shall  not  be  entitled  to  have  his 
name  inserted  in  any  ballot  paper  as  a  candidate 
unless  he  has  been  nominated  in  manner  provided 
by  this  Act,  and  every  person  whose  nomination 
paper  has  been  delivered  to  the  returning  officer 
*  during    the    time    appointed  for    the  election,' 
shall  be  deemed  to  have  been  nominated  in  manner 
provided  by  this  Act,  unless  objection  be  made  to 
his  nomination  paper  by  the  returning  officer  or 
some  other  person  before  the  expiration  of  the 
lime  appointed  for  the  delivery  or  within  one  hour 
afterwards."    And    by  rule  13,    "  the  returning 
officer  shall  decide  on  the  validity  of  every  objec- 


tion made  to  a  nomination  paper,  and  his  decision, 
if  disallowing  the  objection,  shall  be  final ;  bat,  if 
allowing  the  same,  shall  be  subject  to  reversal  on 
petition  questioning  the  election  or  return."    The 
period  "  of  the  taking  the  poll "  is  dealt  with  in 
sect.  2  and  many  subsequent  sections,  and  in  the 
rules,  commencing  with  rule  14,  under  the  head- 
ing or  division  of  "  The  Poll."     By  sect.  2 :  "  In 
the  case  of  a  poll  at  an  election  the  votes  shall  be 
given  by  ballot.    The  ballot  of  each  voter  shall 
consist  of  a  paper  (in  this  Act  called  a  ballot 
paper)  showing  the  names  and  descriptions  of  the 
candidates."    The  ballot  is  to  take  place  at  poll- 
ing stations.    The  mode  of  taking  the  ballot  is 
regulated  by  many  sections,  and  by  the  rales  14 
to  30.    Nothing  can  be  more  distinctly  divided  in 
treatment  or  in  words  than  that  which  is  in  the 
Ballot  Act  called  "  the  election,"  from  that  which 
is  called  "  taking  the  poll."    Up  to  this  point  of 
the  judgment,  then,  we  have  at  a  municipal  elec- 
tion the  nomination  and    polling,    if   a  poll  be 
taken,    regulated    by    the     Municipal     Election 
Statutes,  and  the  nomination  and  polling  at  a 
parliamentary  election,    regulated    by    the    new 
lee:i8lation  of  the  Ballot  Act,  and  in  both  cases  a 
sharp  distinction  drawn  between  the  period  of 
nomination  and  the  period  of  polling.    It  is  now 
to  be  considered  whether  all,  or  if   only  a  part 
how  much  of  the  procedure  at  a  municipal  elec- 
tion is  altered  by  the  Ballot  Act.    That  statute  is 
divided  into  parts.     Part  1  is  entitled,  "  Parlia- 
mentary elections,"  and  is  divided  into  sections 
from  1  to  19  inclusive ;  then  follows  part  2,  en- 
titled, "Municipal  elections."      These    elections 
have  not  been  mentioned  in  part  1.     By  sect  20, 
which  is  the  first    which  deals  with  municipal 
elections  :  "  The  poll  at  every  contested  municipal 
election  shall,  so  far  as  circumstances  admit,  be 
conducted  in  the  manner  in  which  the  poll  is  by 
this  Act  directed  to  be  conducted  at  a  contested 
parliamentary  election,  and  subject  to  the  modiE- 
cations  expressed  in  the  schedules  annexed  hereto, 
such  provisions  of    this   Act,  and    of   the   said 
schedules,  as  relate  to  or  are  concerned  with  a  poll 
at  a  parliamentary  election,  shall  apply  to  a  poll 
at  a  contested  municipal  election,"  and  "  a  muni- 
cipal election  shall,  except  in  so  far  as  relates  to 
the  taking  of  the  poll  in  the  event  of  its  being 
contested,  be  conducted  in  the  manner  in  which  ic 
would  have  been  conducted  if  this  Act  bad  not 
passed."    In  the  first  part  of  the  section,  it  is  not 
a  municipal  election  which  is  mentioned,  nor  even  a 
contested  municipal  election,  but  the  poll  at  aeon- 
tested  municipal  election,  and  it  is  not  a  Parliamen- 
tary election  to  which  it  is  assimilated,  but  the 
poll  at  a  contested  parliamentary  election.    And 
m  the  second  part,  a  municipal  election  "  shall  be 
conducted  "  in  the  same  manner  as  before,  except 
in  so  far  as  relates  to  the  taking  of  the  poll  in  the 
event  of  its  being  contested.    If  there  is  no  con- 
test the  whole  municipal  election  is  to  be  conducted 
as  before.    If  there  is  a  contest,  all  but  the  taking 
of  the  poll  is  to  be  conducted  as  before.    And  con- 
sidering the  plain  division  made  in  the  Act  as 
before  pointed  out,  between  the  other  parts  of  an 
election  and  the  poll,  or  the  taking  of  the  poll,  it 
cannot,  upon  consideration,  be  held  that  the  pro- 
visions as  to  the  nomination  are  within  the  mean- 
ing of  this  section,  such  provisions  "  as  relate  to  or 
are  concerned  with  the  poll."    The  nomination, 
therefore,  and  all  proceedings  with  regard  to  It, 
are   to   be  conducted  as   before,  {.6.»  aooording 
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to  the   Statutes  5  &   6  Will  4,  o.   76,  and  22 
Vict.  0.   35,  except  in   this,  that,  according  to 
the  note  at  the  end  of  the  form  of  the  nomi- 
nation  paper    in    Schedule    2,    *'  The    form    of 
nomination  paper  in  a  municipal  election  shall,  as 
nearly  as  circumstances  admit,  be  the  same  as  in 
the  ease  of  a  parliamentary  election,"     Consider- 
ing the  construction  of  sect.  20,  and  its  affirmative 
and  negative  restriction  of  the  effect  of  the  Ballot 
Act  in  municipal  elections  to  the  cocdnct  of  the 
taking  of  the  poll  alone,  this  note  is,  in  our  opinion, 
not  sufficient  to  authorise  any  alteration  in  the 
substantial  requisites  under  the  former  sDatntes  of 
a  nomination  at  a  municipal  election.     We  are, 
therefore,    of    opinion    that    the    moJe    of    con- 
ducting the  nomination  at  a  municipal  election, 
whether  contested  or  uncontested,  is  still  regulated 
by  the  municipal  election  statutes,  and  that  no  defect 
in  a  nomination  which  would  be  fatal  under  those 
Ftatutes  can  be  cured  by  rules  12  or  13  of  the 
Ballot  Act.    As  the  nomination  is  not  to  be  made 
"in  the  manner  provided  by    the    Ballot  Act," 
those   roles  are  by  their  tarms  prevented  from 
bt-ing  applicable.    And  sect.   13  is  almost  inap- 
plicable to  any  defect  but  one  in  a  nomination  at 
a  municipal  election,  because  such  defect — unless 
id  be  in  the  form  of  the  nomination  paper — is  not 
a  non-compliance  with  the  rules  contained  in  the 
first  schedule  or  a  mistake  in  the  use  of  the  forms 
in  the  second  schedule  of  the  Ballot  Act.    Turning 
DOW  from  the  interpretation  of  the  Ballot  Act  to 
its  application  to  the  points  raised  as  to  the  con- 
duct of  the  election  in  question,  it  is  admitted  that 
one  nomination   of    the  petitioner,  Mr.  Edward 
Xorthcoto — namely,   that  represented  as  No.   5, 
was  a  bad  and  void  nomination  under  the  Muni- 
cipal Election  Statutes  (Beg  v.  Coward,  17  Q.  B. 
81^3).      If  it  had  been  the  only  nomination,  the 
candidature  of  the  petitioner  ought  to  have  been 
rejected.       But  the  petitioner    was  by  another 
nomination  paper,  that  represented  as  !No.  6,  well 
nominated.      It  was  impossible,  therefore,  as  it 
seems  to  us,  to  reject  his  candidature.     Suppose 
there  had  been  but  one  vacancy,  and  the  petitioner 
had  been  the  only  person  nominated,  but  once  by 
a  good  and  once  by  a  bad  nomination,  it  is  absurd 
to  s^y  that  the  bad  nomination  would  destroy  the 
good  one.    He  must  have  been  at  once  declared 
duly  elected  upon    the    good  nomination.     The 
suggestion  that  the  returning  officer  ought  not  to 
inquire  whether  two  nominations  of  the  same  name 
do  or  do  not  apply  to  the  same  person  would  lead  to 
this,  that  if  the  same  person  were  twice  nominated  for 
one  vacancy,  and  no  one  else  were  nominated,  yet 
there  must  be  a  poll  by  ballot  for  the  two  names 
bat  one  person.     The  statement  of  such  a  proposi- 
tion   proves  its  absurdity.     It    is  obviously    the 
duty  of  the  returning  officer  to  inquire  whether 
nominations  which  might    apply   to  one    or   to 
different   persons  are  of  the  same  or   different 
persons.     A  bad  nomination  cannot  avoid  a  good 
nomination  of  the  same  person.     Mr.  Northcote 
was,    therefore,  a  candidate  properly  nominated, 
and   there  were  other  candidates  properly  nomi- 
nated, and  there  were   more  candidates  elected 
than    there  were  vacancies  to    be  filled  up.     It 
was  then  by  necessity,  and  by  the  terms  of  all  the 
statutes,  the  duty  of  the  returning  officer  to  take 
a  poll.    From  that  point  the  sections  and  rules  of 
the  liallot  Act  which  apf}ly  to  the  conduct  of  a 
jxAl  vrere,  by  the  terms  of  sect.  20,  applicable,  and 
the  poll  was  to  be  taken  according  to  the  sections 


and  rules  in  the  Act.  By  rule  22  "each  ballot 
paper  shall  contain  a  list  of  the  candidates  de- 
scribed as  in  their  respective  nomination  papers." 
A  question  is  raised  whether  the  name  of  a  candi- 
date twice  nominated  ought  by  virtue  of  this 
rule  to  be  twice  entered  in  the  ballot  paper.  It  is 
suggested  that  if  it  is  not  he  will  not  be  described 
as  in  his  nomination  papers.  This  is  one  of  the 
sort  of  points  which  must  arise  upon  such  statutes. 
No  one  foresaw  the  exact  difficulty  of  dealing  in 
this  respect  with  a  double  nomination.  The  answer 
to  the  difficulty  seems  to  be,  that  inasmuch  as  Lhe 
ballot  paper  is  to  contain  a  list  of  the  candidates 
and  not  a  list  of  their  nominations,  the  returning 
officer  should  enter  the  name  of  the  candidate,  and 
either  describe  him  only  as  in  his  correct  nomina- 
tion paper,  or  append  to  his  name  the  descriptions 
in  any  of  his  nomination  papers  which  differ,  as 
thus :  "  Charles  Edward  Northcote,  described  in 
one  nomination  paper  as  of  Bridport-street,  Barn- 
staple, gentleman,  and  in  another  as  of  South- 
street,  Bishops  Tawton,  land  agent."  To  enter  his 
name  twice,  as  if  he  were  two  candidates,  is 
obviously  wrong  as  matter  of  sense,  a^d  contrary 
to  the  words  of  the  rule.  The  ballot  paper  in  the 
present  case  was  therefore  wrongly  drawn  up. 
Still,  Mr.  Northcote  was  a  candidate,  and  372 
electors  voted  for  him,  intending  to  vote  for  him. 
It  is  true  that  71  voted  for  him  under  his  descrip- 
tion in  No.  5  and  301  under  his  description  as 
No.  6.  If  both  the  71  and  301  votes  can  bo  counted 
as  votes  given  for  him,  he  was  duly  elected,  and  so, 
even  though  eight  votes  should  be  struck  off  on 
the  ground  that  eight  voters  put  two  crosses  to 
indicate  their  vote,  one  to  No.  5  and  one  to  No.  6. 
The  question  is  whether  all  the  votes  given  for  him 
should  be  counted  as  votes  given  for  him.  The 
oountiner,  it  should  seem,  should  be  under  sect.  35 
of  5  &  6  Will.  4,  c.  76,  as  amended  by  the  schedule  of 
the  Ballot  Act.  That  sect.  (35)  enacts  "  that  the 
mayor  and  assessors  shall  examine  the  voting 
papers  so  delivered  as  aforesaid,  for  the  purpose 
of  ascertaining  which  of  the  several  persons  voted 
for  are  elected,  and  so  many  of  such  persons,  being 
equal  to  the  number  of  persons  then  to  be  chosen, 
as  shall  have  the  greater  number  of  votes  shall  be 
deemed  to  be  elected."  If  the  votes  in  the  present 
case  had  been  counted  and  treated  according  to 
the  words  of  that  section  the  number  of  votes 
really  given  to  appellant  entitled  him  to  be  de- 
clared to  be  elected.  There  is  nothing  to  prevent 
the  counting  and  treating  of  the  votes  according 
to  the  words  of  that  section,  and  according  to  the 
truth,  but  the  irregular  form  of  the  ballqt  paper. 
That  irregularity  of  form  neither  deceived  or 
misled  any  voter.  It  was  irregularity  or  mistake 
in  the  form  of  the  ballot  paper,  the  form  of  which 
is  given  in  schedule  2  of  the  Ballot  Act.  As  the 
mistake  neither  deceived  or  misled  any  voter,  it 
may  properly  be  said  that  it  did  not  affect  the 
result  of  the  election.  The  mistake  therefore 
was,  as  it  seems  to  us,  cured  by  sect.  13  of  the 
Ballot  Act,  which  enacts  that  **  no  election  shall 
be  declared  invalid  by  reason  of  a  non-compliance 
with  the  rules  contained  in  the  first  schedule  to 
this  Act,  or  any  mistake  in  the  use  of  the  forms 
in  the  second  schedule  to  this  Act ;  if  it  appears, 
&c.,  that  the  election  was  conducted  in  accordance 
with  the  principles  laid  down  in  the  body  of  this 
Act,  and  that  such  non-compliance  or  mistake  did 
not  affect  the  result  of  the  election."  That  section 
is  applicable  to  the  taking  of  the  poll,  and  the 
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poll  at  a  municipal  election  is  to  be  taken  or  con- 
dacted  according  to  the  proTisions  applicable  to  a 
poll  of  the  Ballot  Act.  That  section  is,  therefore, 
applicable  to  the  taking  of  the  poll  at  a  manicipal 
election.  For  these  reasons  we  are  of  opinion 
that  the  petitioner  was  duly  elected,  and  that  the 
return  should  be  amended  accordingly. 

Judgment  for  petitioner. 

Attorneys  for  petitioner,  Ouscotte,  Wiidham,  and 
Daio, 

Attorneys  for  respondent  Pnlsford,  Churchy  Sons, 
and  Glarhet  for  Thome,  Barnstaple. 


Wednesday,  May  5, 1875. 

Wells  v.  The  Mayor,   &c.,   op   Kingston-upon- 

Hull. 

Contract — Interest  in  land  within  sect.  4  of  the 
Statute  of  Frauds — Licence  to  use  graving  dock — 
Corporation — Contract  vnth,  wlyen  it  may  he  not 
under  seal, 
A  municipal  corporation  being  the  owners  of  a 
graving  dock,  permitted  the  use  of  it  to  shipowners 
for  the  purpose  of  repairing  their  ships  upon 
certain  terms  specified  in  a  series  of  regulations. 
Under  these  it  was  necessary  for  the  shipoioner 
to  enter  the  name  of  his  vessel  in  a  hooTc  "kept  by 
the  Borough  Treasuflrer  and  pay  an  entrance  fee, 
and  the  use  of  the  dock  was  granted  in  the  order 
of  priority  of  a/prilication,  and  each  vessel  was 
required  to  take  Iter  tvm  at  the  time  of  which 
notice  was  given  to  the  owner.  Certain  charges 
were  made  for  dockage,  and  it  was  required  that 
they  be  paid  before  the  vessel  left  the  docP,  The 
gates  of  the  dock  were  under  the  conh'ol  of  an 
officer  of  the  corporation  who  opened  and  closed 
them  for  the  docking  and  undocking  of  the  vessels. 
The  use  of  blocks  and  shores  the  property  of  the 
corporation  was  permitted  to  the  vessels  in  the 
dock,  but  the  shipovmers  were  made  responsible 
for  them,  and  also  for  cleaning  out  the  dock  daily 
to  the  satisfaction  of  the  officer  of  the  corporation. 
The  plaintiff  duly  entered  a  vessel  and  paid  the 
entrance  fee,  but  the  defendants  admUtea  another 
vessel  in  the  turn  which  properly  belonged  to  the 
plaintiff.  Upon  an  action  for  damages  vn  respect 
of  the  breach  of  contract  in  not  giving  the  plain' 
tiff's  ship  her  turn  in  order,  a  verdict  was  returned 
for  the  plaintiff. 
Ileld,fir8t,that  the  contractwas  not  intended  to  be  and 
was  not  concerning  an  interest  in  land,  and  th&rs' 
fore  need  not  be  in  writing  under  tlie  Uh  section  of 
the  Statute  of  Frauds,  and  secondly,  that  being  a 
matter  of  frequent  occurrence  and  of  daily  neces' 
sity,  the  case  came  within  the  recognised  except 
tions  to  the  rule  that  a  corporation  can  only  con- 
tract under  its  common  seal,  and  that  this  contract, 
though  not  under  seal,  was  nevertheless  binding 
on  the  defendants. 
This  was  an  action  tried  before  Archibald,  J.  at 
the  Spring  Assizes  for  the  West  riding  of  York- 
shire at  Leeds  in  1874. 

The  plaintiff  was  a  shipowner  at  Kingston-upon- 
Huli,  and  the  owner  of  a  steamship  called  the 
Wells,  The  defendants  who  are  the  Municipal 
Corporation  of  Hull  are  proprietors  of  a  graving 
dock,  built  upon  and  which  they  hold  as  part  of 
the  old  corporate  property.  They  are  an  ancient 
corportion  appointed  by  Royal  Charter  originally, 
and  came  under  the  Municipal  Corporations  Act 
on  the  passing  of  that  measure*    This  graying 


dock  the  defendants  are  accnstomed  to  let  to 
persons  requiring  the  same  for  the  purpose  of 
repairing  their  ships,  and  they  let  it  subject  to  and 
in  accordance  with  certain  regulations,  which  are 
of  importance  in  this  oase^  and  are  as  follows : 

Regulations  for  the  Corporation  Orcwing  Dock, 

1.  The  dock  will  be  let  to  parties  reqiiiriiig  the  same 
for  the  repair  of  TesBela,  at  such  rates  as  the  council  of 
the  borough  shall  from  time  to  time  sanction. 

2.  With  a  yiew  to  seonre  to  parties  as  far  as  possible 
the  use  of  the  dock,  in  the  order  of  priority  of  application, 
a  book  is  kept  by  the  borough  treasurer  at  the  Town  Hall, 
in  which  the  names  of  all  vessels  intended  for  repair  in 
the  dock  must  be  entered,  and  as  far  as  practicable  pri> 
ority  will  be  giren  to  Tessels  in  the  order  of  entry,  sab- 
ject  nevertheless  to  these  regolalions ;  and  also  in  case  of 
any  question  as  to  prioritr^  of  any  vessels,  such  question 
shall  be  determined  bv  the  borough  treasurer  in  sncb 
manner  as  he  shall  see  fit,  and  his  decision  shall  be  final. 

3.  No  changing  of  turns  shall  be  allowed. 

4.  No  vessel  is  to  be  entered  in  the  book  except  by  a 
written  order  from  the  owner  or  master. 

5.  On  entering  each  vessel  a  sum  of  3Z.  St.  shall  be  paid 
to  the  borough  treasurer  as  entrance  money. 

6.  The  entrance  money  will  be  allowed  as  port  of  the 
dockage  if  the  account  for  such  dockage  and  moneys  pay- 
able in  respect  of  the  vessel  shall  be  paid  within  ten  days 
after  the  same  is  sent  in.  If  the  account  is  not  so  paid, 
the  entrance  money  will  be  absolutely  forfeited.  The 
entrance  money  and  the  right  of  turn  for  the  use  of  the 
dock  will  also  be  absolutely^  forfeited  if  the  vessel  doe« 
not  take  her  tium  at  the  time  specified  at  the  time  of 
entry,  or  subsequently  fixed  by  notice  (written  or  verbal) 

S'ven  to  the  owner,  master,  or  other  person  in  charge,  or 
iving  the  docking  of  the  vessel. 

7.  The  treasurer  may  on  behalf  of  the  corporation,  not- 
withstanding the  preceeding  regulation  require  the  pay- 
ment of  all  dockage  or  other  moneys  payable  in  respect  of 
any  vessel  before  such  vessel  is  allowed  to  leave  the  dock, 
and  to  preserve  the  lien  of  the  corporation  mav  detain 
such  vessel,  and  dockage  in  respect  of  the  vessel  will  bo 
chargeable  during  such  time  as  she  may  be  so  detaised  in 
the  dock. 

8.  The  corporation  foreman  will  open  and  close  the  dock 
gates  for  the  docking  and  undocking  of  vessels  as  may  be 
required. 

9.  The  ground  blocks  and  horizontal  shores  of  the  cor- 
poration may  be  used  for  vessels  nn  the  dock,  but  the 
parties  using  the  same  must  take  aU  risks  and  responsi- 
bility in  respect  thereof  and  of  selecting  and  placing  the 
same. 

10.  If  any  injury  or  damage  shall  be  done  to  the  dock, 
dock  gates,  engines,  machine,  blocks,  shores,  storce,  or 
any  other  property  of  the  corporation,  by  any  vessel,  or 
by  any  person  employed  thereon  or  connected  therewith, 
or  if  any  of  the  blocks  or  shores  are  left  adrift  or  lost,  full 
compensation,  to  be  assessed  and  fixed  by  the  corporation 
surveyor,  shaiU  be  paid  bv  the  occupier  of  the  dock  or 
owner  of  the  vessel,  and  the  compensation  when  so  fixed 
shall  in  like  manner  as  dockage  oe  deemed  moneys  pay- 
able in  respect  of  the  vessel,  and  shall  be  paid  and  recover^ 
able  accordingly. 

11 .  The  dock  must  be  cleaned  out  each  day  at  the  expense 
of  the  vessel  occupying  it,  to  the  satis&ction  of  the  oor« 
poration  foreman  or  other  person  in  charge  of  the  dock, 
and  in  the  event  of  the  occupier  of  the  dock  not  fulfilling 
this  regulation  the  corporation  will  do  the  work,  and  aU 
charges  or  expenses  in  respect  thereof  shall  be  duurged  to 
the  occupier  of  the  dock  or  owner  of  the  vessd  and 
deemed  moneys  payable  in  respect  of  the  veseel,  and  be 
paid  and  recoverable  accordingly. 

12.  The  corporation  will  for  the  oonvenienoe  of  parties 
occupying  the  dock,  afford  the  usual  facilities  for  nung 
the  same,  but  on  this  distinct  stipulation,  that  the  dock 
will  in  all  cases  be  let  subject  to  the  parties  oocupTing 
the  same  undertaking  all  risks  and  responsibilities  woat- 
soever,  as  the  corporation  not  being  a  trading  body  will 
not  be  responsible  for  any  injury,  damage,  or  detention 
however  caused,  occurring  to  any  vessel  docking  or  on* 
docking,  or  being  in  the  dock,  or  for  any  damage  what- 
ever  resulting  to  the  owner  of  such  vessel  or  any  other 
person  connected  therewith. 

13.  The  corporation  will  not  guarantee  1}ie  depth  of 
water  shown  by  the  scale  at  the  entzanoe  of  the  dockt 
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or  any  other  depth  of  water  over  the  approaches  to  the 
dock.  By  order  of  the  Town  Council. 

Hall,  3rd  Jan.  1873. 

In  March  1873  the  plaintifT  wanted  to  repair  his 
steamship  Wells,  and  on  March  15th  his  clerk 
engaged  the  graving  dock  for  the  WeUe,  by  going 
to  the  Treasurer's  office  paying  the  entrance  fee, 
and  having  her  name  entered  in  the  book.  Her 
turn  was  to  be  next  after  the  St.  Peterehurg. 
When,  however,  the  8t.  Petersburg  came  out  of  the 
dock  the  defendants  allowed  another  steamship 
called  the  Aberdeenshire  to  take  the  turn  which 
belonged  to  the  Wells,  and  the  latter  was  conse- 
qaently  delayed,  and  the  plaintiff  put  to  consider- 
able expense  in  having  his  ship  repaired  at  another 
place.  It  was  to  recover  damages  for  this  delay, 
and  for  the  expenses  so  incurred  by  the  breach  of 
contract  by  the  defendants  in  not  giving  the 
Wells  her  turn,  that  the  plaintiff  sued  in  this 
action.  The  declaration  contained  three  special 
counts,  and  a  money  count,  one  setting  out  the 
above  regulations.  The  defendants'  pleas  traversed 
the  agreement,  and  further  alleged  that  it  was 
made  subject  to  its  being  practicable  to  dock  the 
Wells,  and  that  it  was  not  practicable.  The 
amount  of  the  entrance  money  was  paid  into 
court. 

At  the  trial  the  learned  judge  ruled  that  the 
contract  was  not  a  contract  of  an  interesb  in 
land,  but  a  mere  licence  of  the  dock,  and  was 
not  required  to  be  in  writing  or  to  be  under  seal. 

The  jury  found  that  the  plaintiff  was  ready  to 
avail  himself  of  the  turn  as  soon  as  the  8t.  Peters- 
burg left  the  dock,  and  that  there  was  not  due 
care  and  caution  on  the  part  of  the  defendants  to 
give  the  plaintiff  his  turn.  Upon  this  the  learned 
judfire  ruled  that  the  defendants  were  answerable 
for  the  want  of  care  and  caution,  and  directed  a 
verdict  for  the  plaintiff,  and  reservins  leave  to  the 
defendants  to  move  to  enter  a  verdict  for  them 
upon  the  ground  that  to  render  the  defendants 
Hable  the  contract  in  question  ought  to  have 
been  in  writing,  and  that  it  ought  to  have  been 
under  the  seal  of  the  corporation. 

•Accordingly,  in  Easter  Term  1874,  Field,  Q.C., 
moved  for  and  obtained  a  rule  nisi  in  the  above 
term,  against  which 

Wills,  Q.C.  and  Melhr  now  showed  cause. — The 
first  point  raised  by  the  defendants  is  that  this 
contract  was  concerning  an  interest  in  land.  But 
the  fair  inference  from  the  regulations  and  the 
coarse  of  business,  is  that  there  was  no  intention 
to  let  land,  when  a  ship  was  allowed  to  use  the 
frrs^-ving  dock.  The  employment  of  the  words 
*'  let,"  and  "  take  possession  of "  does  not  neces- 
sarily mean  demise,  see 

JS.  V.  Bmith,  3  E.  &  E.  383  ; 
Bean  ▼.  Hogg,  10  Bing.  345 ; 

Wright  V.  8tavert,  2  £.  &  E.  731 ;  2  L.  T.  Bep.  N.  S. 
175. 

It  is   merely  a  licence  to  take  the  ship  into  the 
dock  and  there  repair  her.   [Denman,  J. — It  would 
be  a  test  to  consider  if  trespass  could  be  brought  by 
the  occupier  against  anyone  interfering  with  his 
occupation,  especially  against  one  of  the  corpora- 
tion's servants.]    The  regulations  provide  for  the 
presence  of  the  corporation  foreman ;  the  occupier 
cannot   get  into  or  out  of  the  dock  without  him. 
The  words  in  regulations  2,  6,  and  12,  "use  of 
the  dock,"  and  "  using  the  dock,"  show  what  was 
really  contemplated.    The  case  of  Wafhins  v.  Over- 
seers  of  Milton-next- Or avesend  (18  L.  T.  Rep.  N.  S. 
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601 ;  L.  Bep.  3  Q.B.  350),  is  in  point  as  showing  that 
a  licence  to  use  moorings  fixed  to  the  soil  is  not  a 
demise  so  as  to  make  the  licensee  an  occupier. 
The  question  is  fully  discussed  also  in  Roads  v. 
Overseers  of  Trumpingfon  (28  L.  T.  Bep.  N.  S.  821 ; 
L.  Bep.  6  Q.  B.  56).  It  the  dock  here  were  let  to 
each  successive  person  who  uses  it,  the  occupier 
would  be  liable  to  be  rated,  and  would  be  rated  in 
respect  of  his  occupation.  This  could  not  be 
in  such  a  case  as  the  present.  There  is  only  a 
permission  to  come  on  the  land  for  a  particular 
purpose  and  for  a  time.  Just  as  a  person  in  an 
mn  may  have  a  right  to  a  room,  but  not  to  any 
particular  room.  [Lord  Coleridge,  C.  J. — ^The 
]udgment  of  Hill,  J.,  in  Wright  v.  Staverl  (ubi 
sup,)  instances  a  governess  to  whom  a  room  is 
assigned.  Denmam,  J. — If  this  was  a  mere  licence, 
was  it  not  revocable?  See  Wood  v.  Leadbitter 
(13  M.  &  W.  at  p.  844).]  That  case  decides  that  a 
right  to  come  and  remain  for  a  certain  time  on  the 
land  of  another  can  be  granted  only  by  deed  ;  but 
a  licence  coupled  with  a  grant  of  an  interest  in 
the  land  which  would  be  irrevocable  is  not  to  be 
assumed  here.  The  second  point  is  that  the  defen- 
dants, being  a  corporation,  could  only  have  entered 
into  this  contract  under  their  common  seal.  But 
to  the  general  rule  as  to  corporations  contracting 
under  seal,  there  are  well  recognised  exceptions, 
one  of  which  is  that  the  formality  may  do  dis- 
pensed with  where  the  matter  is  of  necessity  or 
urgency.  Now  here  the  corporation  cannot  hold 
a  meetmg  without  three  days*  notice  being  given, 
and  yet  the  very  object  of  a  dock  like  this  is  to 
admit  ships  immediately.  As  a  fact  the  Aberdeen- 
shire,  which  was  admitted  instead  of  the  Wells, 
was  in  a  sinking  state.  It  would  defeat  the  very 
object  of  the  work  of  the  corporation  as  owners  of 
the  dock.  The  South  of  Ireland  Colliery  Companii 
V.  WaddU  (18  L.  T.  Bep.  N.  S.  405 ;  L.  Bep.  3  0.  P". 
463),  shows  that  where  the  contract  is  for  a  pur- 
pose connected  with  the  objects  of  the  corpora- 
tion, the  seal  is  dispensed  with.  [Lord  Colbbidge, 
C.  J. — That  is  a  case  of  a  trading  corporation. 
What  do  you  say  to  Ludlow  v.  The  Mayor  of 
Charlton  (6  M.  &  W.  816)  P  ]  That  decision  was 
on  the  ground  that  there  was  no  paramount  con- 
venience so  great  as  to  amount  to  necessity ;  if 
there  had  been  it  would  have  come  within  the 
exceptions  to  the  rule  stated  in  the  judgment  as 
applicable  to  municipal  as  well  as  to  trading  cor- 
porations. [Denman,  J. — Beferred  to  Austin  v. 
The  Guardians  of  St.  Matthews  Bethnal  Oreen  (29 
L.  T.  Bep.  N.  S.  807;  L.  Bep.  9  C.  P.  91]  In 
that  case  the  duties  of  the  appointee  were  too  im- 
portant to  admit  of  an  informal  appointment,  and 
another  late  case  The  Mayor,  Src,  of  Kidderminster 
V.  Hardtoick  (29  L.  T.  Bep.  N.  S.  611 ;  L.  Bep.  9 
Ex.  13)  was  where  it  was  a  question  of  letting 
tolls,  and  there  was  no  hurry.  Having  regard  to 
the  facts  of  this  case  it  is  almost  a  reductio  ad 
absurdum  to  suppose  that  the  admission  of  dis- 
abled ships  into  this  dock  could  be  done  in  any 
other  way  than  it  was.  In  Church  v.  The  Imperial 
Oas  Company  (6  A.  &  E.  846;,  the  rules  and  its 
exceptions  are  fully  stated  by  Lord  Denman  as 
they  are  applicable  to  municipal  corporations,  and 
this  case  comes  within  those  exceptions. 

Maule,  Q.O.  and  Cave  in  support  of  the  rule. — 
On  the  point  as  to  the  necessity  of  the  seal,  there 
has  been  throughout  an  assumption  of  urgency 
which  did  not  exist.  It  was  rather  a  deliberate 
proceeding  in  reality,  as  there  were  the  formalities 
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of  going  to  the  office,  assenting  to  the  rules,  and 
having  the  priority  registered  on  payment  of  the 
foe.  That  shows  that  there  was  in  contemplation 
time  during  which  the  ship  would  be  waiting  her 
turn.  It  would  not  be  any  difficulty  so  great  as 
suggested  to  affix  the  seal  to  these  contracts  because 
the  corporation  might  appoint  an  officer  for  the  pur- 
pose to  do  this  by  rule.  Pollock,  B.  says,  in  The 
Mayor  of  Kidderminster  v.  Hardwick  {uhi  swp.)  "  It 
is  open  to  every  corporation  to  get  rid  of  the  wholo 
difficulty  by  appointing  an  agent  to  act  for  them 
under  seal."  All  exceptions  which  have  been  made 
are  in  favour  of  trading  corporations,  and  the  last 
case  is  that  of  the  South  of  Ireland  Colliery  Company 
V.  Waddle  (uhi  supJ),  where  the  exception  is  ex- 
pressly put  on  that  ground,  as  it  was  said  that  the 
contract  was  for  a  purpose  connected  with  the 
objects  of  the  corporation.  This  is  not  so  here,  this 
is  an  ancient  corporation,  and  the  letting  of  this 
dock  is  in  noi  sense  one  of  the  objects  of  its  exist- 
ence, the  dock  is  built  on  corporate  land  and  the 
corporation  might  have  mode  any  other  use  of  it 
they  pleased.  Dyte  v.  The  8t.  Pancras  Board  of 
Guardians  (27  L.  T.  Kep.  N.S.  342),  where  there 
was  a  non-trading  corporation  decided,  that  the 
appointment  of  a  medical  officer  to  an  inHrmary 
roust  be  made  under. seal.  The  exceptions  then 
are  in  the  case  of  trading  corporations  and  in 
trading  matters.  The  London  Dock  Company  v. 
Sinnott  (8  E.  &  B.  347)  is  even  stronger  in  our 
favour  because  there  the  plaintiffs,  though  a  trad- 
ing corporation,  were  held  not  bound  by  a  parol 
agreement  to  execute  a  contract  for  scavenging  the 
docks.  Again  Tlie  Copper  Miner's  Company  v. 
Fox  (16  Q.B.  229),  where  the  contract  was  relating 
to  a  purpose  for  which  the  plaintiffs  were  not  in- 
corporated, it  was  held  not  binding  on  them.  The 
other  point  is  that  this  contract  ought  to  have  been 
in  writing  because  it  was  within  the  4th  section  of 
the  Statute  of  Frauds.  On  this  point  Wood  v. 
Leadbitier  is  a  direct  authority.  That  was  where 
a  ticket  of  admission  to  the  grand  stand  at  Don- 
caster,  was  held  to  be  a  grant  of  an  interest  in 
land,  and  not  being  by  deed  was  revocable  as  a 
mere  parol  licence.  This  is  an  a  foi'tioi'i  case 
because  here  the  possession  must  be  an  exclusive 
one.  It  is  said  that  the  8th  Eule  negatives  exclu- 
sive possession,  but  it  is  clear  that  the  corporation 
foreman  is  only  present  as  a  porter  or  concirege, 
and  does  not  interfere  with  the  occupation  by  the 
shipowner.  It  was  asked  if  trespass  could  be 
maintained  against  the  foreman,  but  it  is  to  meet 
that  possibility  that  there  is  the  special  provision 
inserted  admitting  him.  The  contention  must 
therefore  be  either  that  we  gave  a  licence  to  the 
plaintiff  to  come  upon  our  land,  in  which  case  it 
was  revocable,  and  so  no  action  will  lie,  which 
brings  the  case  within  Wood  v.  Leadbitier  {uhi  sup,) 
or  that  we  gave  an  irrevocable  licence,  and  that 
this  was  a  contract  to  grant  an  irrevocable  license. 
Now  a  licence  only  becomes  irrevocable  when  it  is 
accompanied  by  an  interest,  and  such  an  interest 
must  be  either  a  chattel  interest  or  an  interest  in 
land ;  here,  however,  it  cannot  be  a  chattel  interest 
but  it  must  be  an  interest  in  the  graving  dock 
which  is  an  interest  in  land.  If  the  action  there- 
fore is  maintainable,  it  must  be  on  the  ^ound  that 
this  contract  conveyed  an  interest  m  land.  It 
Beems  plain  that  if  a  stranger  broke  down  the 
dock  gates  the  occupier  could  maintain  trespass 
against  him,  and  it  would  seem  that  such  a  license 
as  there  was  here  would  amount  to  a  demise.    R. 


V.  WirUer  (2  Salk.  588).  And  if  the  rating  be  a 
test,  such  an  occupier  as  the  plaintiff  might  be 
rated,  as  has  been  neld  in  cases  where  there  was 
no  such  exclusive  possession  as  the  shipowners 
here  have.  B.  v.  The  InhabUants  of  8L  Martinis 
(3  Q.B.  204),  and  Roods  v.  The  Overseers  of  Trump- 
ington  (23  L.  T.  Rep.  N.S.  821 ;  L.  Kep.  6»  Q.B.  56). 
we  are  not  obliged  indeed  to  go  so  lar  here  as  to 
show  that  the  occupiers  of  the  dock  would  be  enti- 
tled to  be  rated,  but  they  are  as  much  tenants  as 
tenants  of  furnished  lodgings,  and  an  agreement  to 
occupy  then  is  an  interest  in  land  within  the 
statute.  Inman  v.  Stamp  (1  Stark.  12).  Occupying 
a  stall  in  a  market  under  an  agreement  would  give 
a  settlement.  R.  v.  Caver  sham  (4  B.  db  C.  683) ; 
and  Buszard  v.  Capel  (8  B.  &  0.  141),  shows  that 
where  the  exclusive  use  is  demised  the  land  is 
demised.  Selby  v.  Greaves  (19  L.  T.  Bep.N.S.  186; 
L.  Rep.  3  0.  P.  594),  and  Mayor  of  Yarmouth  v. 
Groom(l  L.  T.  Rep.  N.S.161 ;  1  H.&  0.  102),  show 
that  the  contract  here  amounted  to  a  demise.  Bat 
if  the  plaintiff  here  had  an  interest  in  land  not 
amounting  to  a  demise,  it  would  still  be  sufficient 
to  bring  the  case  within  the  statute  (Evans  v. 
Rob&rts  (5  B.  <&  0.  829}  ;  Smart  v.  Jones  (33  L.  J. 
154.  0.  P.).  Wood  V.  Lake  (Sayer  3),  which  is 
referred  to  in  TTooiv.  LeadbUter  (ubi  sup.),  and 
would  seem  to  be  rather  against  the  defendants' 
contention  has  been  questioned  by  Lord  St. 
Leonards,  who  thought  that  the  agreement  there 
amounted  to  a  lease ;  and  the  oase  cannot  therefore 
be  upheld  as  an  authority.  [Huddleston,  J. — The 
case  is  cited  in  Ohiity  on  Contracts,  p.  280,  with- 
out any  suggestion  that  it  has  been  overruled.] 
It  is  further  distinguishable  as  there  there  was 
only  a  licence  to  stack  coals  on  part  of  a  close,  and 
here  we  say  that  the  contract  was  for  the  whole  use 
of  the  dock,  and  so  was  a  demise;  and  that  is 
what  Lord  St.  Leonard's  thinks  that  the  licence  in 
Wood  V.  Lake  (ubi  sup,),  really  was,  in  which  case 
the  decision  must  be  wrong :  ( Sugden  Vendors  and 
Purchasers,  14th  edit.,  p.  124).  He  says,  **  Wood 
V.  Lake  was  not  considered  an  authority." 

Lord  Coleridge,  C.J. — This  case  has  been  arga^ 
at  some  length  before  ns,  and  a  number  of  cases 
cited  and  arguments  used  more  or  less  relevant  to 
the  points  raised  for  our  consideration,  but  disem- 
barrassed of  most  of  these,  I  am  of  opinion  that 
the  case  is  in  reality  a  simple  one,  and  admits  of 
an  easy  decision.  It  was  an  action  brought  by  a 
shipowner  against  the  defendants  for  an  alleged 
breach  of  contract,  and  to  recover  damages  for  the 
injury  to  the  plaintiff  arising  from  that  breach. 
As  I  understand  the  facts  they  are  these  A  con- 
tract in  the  terms  of  the  regulations  which  are 
before  ns  was  entered  into,  and  upon  the  payment 
of  three  guineas  it  was  agreed  that  the  plaintiff*8 
ship  should  in  her  turn  be  allowed  to  go  into  the  de- 
fendants' graving  dock.  That  contract  was  broken 
by  the  defendants  permitting  another  ship  to  go  ui 
instead  of  the  plaintiff's  ship,  and  for  the  damage 
consequent  on  the  delay  the  action  was  brought 
and  a  verdict  obtained.  A  rule  to  set  aside  that 
verdict  was  granted,  and  it  has  been  endeavoored 
to  be  supported  upon  two  grounds.  First,  that  the 
contract,  if  it  was  a  contract  at  all,  was  one  re- 
lating to  an  interest  in  land  within  the  4th  section 
of  the  Statute  of  Frauds,  and  must  hare  been  in 
writing,  and  that  this  was  not ;  and  secondly,  that 
the  defendants  being  a  /corporation,  and  not  a 
trading  but  a  municipal  corporation,  could  only 
contract  under  their  corporate  seal,  and  they  bad 
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not  here  done  so.    There  are  thas  only  two  points 
to  be  dificassed,  and  thej  maj  be,  as  I  have  said 
in  my  opinion,  easily  disposed  of.    First,  was  it  an 
interest  in  land  tmit  this  contract  dealt  withP 
This  may  depend  on  two  considerations,  was  it 
intended  by  the  parties  to  deal  with  an  interest  in 
land,  and  again,  apart  from  intention,  have  they 
ne?ertheless  dealt  with  such  an  interest.  In  either 
of  these  cases  the  contract  would  be  brought 
within  the  4Lh  section  of  the  Statute  of  Frauds,  and 
it  niust  be  in  writing  for  the  plaintiff  to  be  held 
responsible  for  a  breach  of  it;  but  if  neither  of 
these  suggestions  be  answered  in  the  affirmatiTe, 
then  it  is  unnecessary  that  the  contract  should  be 
in  writing,  and  the  parties  to  it  will  be  bound  by 
its  terms.    Now,  primd  fade,  no  one  would  think 
that  such  an  arrangement  as  took  place  here  was 
to  be  a  grant  of  an  interest  in  land.    It  was,  as  we 
know,  an  arrangement  for  the  use  of  the  graving 
dock  by  the  pbuntiff,  but  if  there  was  such  an  in- 
tention as  has  been  suggested,  then  it  must  have 
been  the  exclusive  possession  for  a  certain  time  of 
the  land  and  the  dock  that  was  attempted  to  be 
conveyed  to  the  plaintiff.   I  however  am  clearly  of 
opinion  tLat  there  was  no  intention  to  pass  any  in- 
terest in  the  land.  It  is  incredible  that  the  framers 
of  the  reflations  or  the  shipowners,  indeed,  that 
either  of  the  parties  intended  to  deal  with  the  land 
at  all.    They  intended  to  deal  with  the  use  of  the 
dock  and  the  appliances  for  the  repairing  of  the 
ships.    It  is  equally  clear  that  no  interest  was 
attempted  to  be  created  irrespective  of  intention, 
and  intention  must  be  gathered  from  the  language 
of  the  regulations.  Now  look  at  that  for  a  moment ; 
the  words  '*  let,"  and  "  occupier  "  do  not  necessarily 
mean  the  creation  of  an  interest  in  land  by  way  of 
tenancy,  and  they  are  not  words  of  art,  but  must 
be  read  by  the  light  thrown  upon  them  by  the 
whole  documents.      The  heading  speaks  of    the 
"  occupation  of  the  Corporation  Graving  Dock." 
The  first  no  doubt  says  the  dock  will  be  let ;  and 
the  second  is  a  provision  somewhat    in  favour 
of  the  defendants  in  so  far  as  it  says,  though 
there  is  a  contract,  it  is  to  h^  fulfilled  only  so 
£ar  as  is  practicable,  and  the  borough  treasurer  is 
to  decide  any  question  that  may  arise.    The  fiilh 
regulation  however  shows  that  the  payment  of 
the  entrance  money  constitutes  part  of  the  con- 
sideration,   and   the   forfeiture    of  the    entrance 
money  shows  that  no  right  is  given  to  the  ship- 
owners even  to  go  into  the  dock.     So  far,  there- 
fore, as  it  seems  to  me,  there  is  nothing  inconsistent 
with  the  intention  on  the  part  of  the  defendants 
of  keeping  the  dock  in  the  possession  and  under 
the  control  of  the  corporation.    That  being  so, 
what  shall  be  said  as  to  the  7th  rule  P     (His  Lord- 
ship then  read  the  rule.)    "  Before  the  ship  shall 
leave  the  dock  " — that  is  before  she  shall  leave  the 
ground   which  they  say  is  the    shipowner's  .ex- 
closive  property.    This  contemplates  locking  the 
gate,  for   which  they  say  the  shipowner  might 
maintain  trespass  against  the  corporation.    I  can 
ccarcelj  conceive  language  stronger  than  this  is 
indicative  of  a  retention  of  the  possession  of  the 
dock,  conpled  as  it  is  with  the  notice  of  a  lien 
being  held  on  the  ship  while  she  is  on  the  land 
said  to  be  exclusively  in  possession  of  her  owner. 
The  8th  rule  shows  that  tne  alleged  tenant  cannot 
open  and  shut  his  own  door.    The  9fh  and  10th 
make  provision    how  corporation  property  is  to 
be  used  by  the  ship  usins  the  corporation  dock ; 
that  surely  is  a  fair  intendment  that  the  corpora- 


tion meant  to    keep  the    dock    and    everything 
belonging  to  it  in  their  own  possession,  for  they 
treat  the  owner  of  the  ship  and  the  occupier  of 
the   dock  as  synonymous  terms,  and  hold  them 
liable  for  the  use  of  corporation  property.     The 
11th  speaks  of  the  "  corporation  foreman,  or  other 
person  in  charge  of  the  dock,"  and  in  the  12  th 
they  contract  that  the  persons  who  use  the  dock 
shall  have  certain  advantages  which  the  corpora- 
tion as  owners  can    give.     These,  then,  are  the 
terms  of  the  instrument  from  which  it  is  said  that 
a  demise  is  to  be  inferred.     It  would  be  startling 
if  the  language  in  that  instrument  had  said  some- 
thing BO  different  from  what  we  know  must  have 
been  the  intention  of  the  framers  of  it ;  but  the 
language  is  not,  as  I  have  t«hown  contrary  to  the 
intention,  it  is  to  my  mind  quite  plain,  and  it  lays 
down  on  behalf  of  the  corporation  the  terms  on 
which  this  property  is  to  be  used.     If  the  question 
of  intention  be  raised,  I  decide  against  the  cor- 
poration on  the  words  which  intimate    no  such 
intention  ;  if  the  words  are  to  be  looked  at  apart 
from  any  question   of  intention  I  decide  in  the 
same  way  that  they  do  not  convey  any  interest  in 
land.    We  are  well  within  decided  cases  in   so 
holding,  and  the  judgment  of  Hill,  J.,  in  the  case 
I  first  referred  to,  Smith  v.  The  OvereeerB,  Sfc.^  of 
8t.  MichaeVs,  Cambridge  (3'L.  T.  Eep.  N.  S.  687 ; 
30  L.  J.  74,  M.  C),  is  expressly  in  point  as  to  the 
principle.     He  says,  "  "We  think  we  must  look  not 
so  much  to  the  words  as  to  the  substance  of  the 
agreement,  and  taking    the  whole    together  we 
think  it  must  be  construed  not  as  a  demise  of  the 
five  rooms,  but  as  an  agreement  by  which  the 
appellant  came  into  possession  of  those  rooms,  and 
keeping  a  servant  there  for  himself;  and  certainly 
the  exclusive  enjoyment  of  the  rooms  was  to  be 
given  in  the  same  way  as  the  guest  at  the  inn,  or 
a  lodger  in  a  house,  has  a  separate  apartment,  or 
the  master  of  a  ship  has  a  separate  cabin,  in  which 
case  the  possession  remains  in  the  innkeeper,  the 
lodging-house  keeper,  and  the  shipowner.'       It  is 
true  as  has  been  been  pointed  out  that  this  is  a 
rating  case,  and  that  there  may  be  an  occupation 
sufficient  to  constitute  an  Interest  in  land  within 
the     Statute  of    Frauds,    which    would    not    be 
sufficient  to  entitle  (as  it  is  somewhat  ironically 
expressed)  the  occupier  to  be  rated.    The  incidents 
may  not  indeed  be  the  same  in  the  two  casc^, 
but  looking  here  at  the  clear  words  of  the  instru- 
ment,   I  say    that    there    was   no    intention   to 
demise  an  interest  in   land,  and  that   none  has 
been  by  those  words  demised.     Wright  v.  Stavei-f. 
{uhi  8up.)  is  also  in  point,  and  the  language  of 
Hill,  J.,  is  again  lucid  and  clear.    He  says,  "  the 
defendant's  position    here  is    directly  analogous 
to  that  of    a  domestic  servant,  or  a  governess, 
or  a  person    employed   to  build  a  house    upon 
another's  land,  all  of  whom  have  a  right,  incidental 
to  their  respective  contracts,  to  go  upon  land  in 
order  to  carry  out  their  contracts ;   but  none  of 
whom  take  under  their  contracts  any  interest  in 
the  land  upon  which  they  are- thus  entitled  to  go." 
That  hits  the  distinction  to  be  taken  between  the 
cases.    There  was    no  intention  to  convey   any 
interest  in  the  land,  but  a  leave  given  to  go  upon 
the  land  to  do  certain  work.    I  do.  not  feel  called 
lipon  to  go  into  the  nice  points  that  have  been 
argued  upon  Wood  v.  Lcadbitter  {uhi  sup.).    They 
do  not  seem  to  me  fairly  to  arise,  and  the  dilemma 
ingeniously  put  by  Mr.  Cave  upon  either  horn  of 
which  he  invited  Mr.  Wills  to  take  his  seat,  does 
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not  really  arise.    This  is  not  on  the  one  hand  a 
mere  licence,  and  therefore  revocable,  nor  on  the 
other  a  licence  coupled  with  an  interest  in  land  so 
OS  to  be  within  the  statute,  bat  it  is  a  contract  to 
allow  the  plaintiff  the  use  of  the  corporation  pro- 
perty for  a  time,  they  keeping  possession  all  the 
time  by  means  of  their  servants,  and  only  allow- 
ing the  use   of    it  under  stringent  regulations. 
Next  as    to  the  question  whether  this  contract 
should  have  been  under  seal.     There  is  a  distinc- 
tion, and  it  is  a  sound  distinction,  between  trading 
and  municipal  corporations.    Therefore,  the  cases 
which  have  been  decided  on  the  capacity  of  trading 
corporations  to  contract  without  the  formality  of 
a  seal  are  not  applicable.    There  are  no  cases  to 
show  that  municipal  corporations  when  engaged 
in  business  which  is  in  the  nature  of  trading,  are 
to  be  allowed  the  immunities  which  are  given  to 
professedly  trading  corporations.    This,  therefore, 
being  a  municipal  corporalion,is  subject  to  the  rules 
affecting  those  bodies.  I  find  in  Comyn  and  Salkeld 
the  rule  laid  down,  but  also  that  it  is  subject  to  an 
exception,  and  that  exception  is  well  put  in  the 
judgments  in  Ghurchy,  The  Imperial  Oas  Company 
and  Ludlow  v.  The  Mayor  ofOnarlton  {ubi  sup.),  in 
the  latter  of  which  Lord  Denman's  judgment  in 
the  former  is  set  out  at  length.     We  have,  there- 
fore, the  authority  of  the  Courts  of  Queen's  Bench 
and  Exchequer  in  laying  down  this  exception  to 
the  rule :  "  Wherever  to  hold  the  rule  applicable 
would  occasion  very  great  inconvenience  or  tend 
to  defeat  the  very  object  for  which  the  Corporation 
was  created  the  exception  has  prevailed;   hence 
the  retainer  by  parol  of  an  inferior  servant,  the 
doing  of  acts  very  frequently  recurrine,  or  too 
insignificant  to  be  worth  the  trouble  of  affixing 
the  common  seal,  are  established  exceptions."   .To 
this  Bolfe,  B.  agrees  in  the  considered  judgment  in 
Ludlow  V.  the  Mayor  of  Charlton  {ubi  sup.),    Now 
I  can  hardly  conceive  any  matter  more  exactly 
coming  under  this  description  of  "acts  very  fre- 
quently occurring,"  than  that  of  letting  a  ship 
into  dock.    It  comes    therefore  most    obviously 
within  the  exceptions  to  the  rule  as  to  the  neces- 
sity of  a  corporation  contracting  under  its  com- 
mon seal,  exceptions  which  have  been  engrafted 
on  it  from  the  earliest  times,  and  which  have  been 
applied  to  municipal  corporations.    It  is  enough 
to  say  generally  that  in  Williams',  Saunders,  in 
Comyn's  Digest,  and  in  Brooke's  Abridgment,  the 
exception  has  been  recognised  from  the  earliest 
time  as  having  been  engrafted  on  the  rule  ;  that 
the  facts  of  this  case  bring  it  within  the  excep- 
tions, and  that  upon  this  second  point  also,  I  am 
of  opinion  that  the  defendants  have  failed,  and  the 
rule  must  be  discharged. 

D£NMAN,  J. — I  am  of  the  same  opinion.  On  the 
first  point  upon  which  the  rule  was  granted,  viz., 
that  to  render  the  defendants  liable  the  contract 
in  question  ought  to  have  been  in  writing,  of 
course  that  turns  on  the  question  whether  a 
writing  was  necessary  under  the  Statute  of  Frauds. 
I  agree  that  it  is  not  the  duty  of  the  court  to  take 
any  single  words  occurring  in  the  documents 
which  constitute  the  contract,  as  being  conclusive 
of  the  rights  between  the  parties,  on  the  simple 
meaning  of  such  words  alone ;  as  here  I  am  of 
opinion  that  it  entirely  depends  upon  what  th^ 
court  may  think  is  the  real  nature  of  the  contract 
entered  into  by  the  payment  of  the  three  guineas 
on  the  one  side  and  the  grant  of  the  use  of  the 
dock  on  the  other,  both  being  in  accordance  with 


the  printed  regulations.      The  mere  use  of  the 
expression,  "  the  dock  will  be  let,"  is  not  con- 
clusive of  a  demise,  as  the  Lord  Chief  Justice  has 
said ;  and  if  it  were  to  be  held  so,  it  would  give 
rise  to  the  strange  anomaly  that  we  should  treat 
the  parties  as  using  words  in  one  direction  as 
conclusive,  when  in  the  very  same  document  other 
expressions  might  be  found  as  strong  the  other 
way,  which  we  should   be  obliged  to  disregard. 
For  example,  the  word  "  let "  occurs,  but  "  rent" 
is  never  mentioned,  it  is  "  rate,"  and  so,  in  like 
manner,  on  every  clause  similar  observations  might 
be  made.     I  will  not  go  through  them  all  again, 
as  my  Lord  has  done  so  at  length  and  in  detail, 
and   I  could  add  nothing.     It  is  not  anything 
amounting  to  a  demise  of  the  land  to  a  shipowner 
when  he  pays  the  entrance  fee  of  three  guineas. 
What  he  acquires  is  a  right  to  have  his  vessel  re- 
paired there,  but  not  of  taking  the  dock  for  a 
moment  out  of  the  possession  ot  the  corporation. 
It  is,  I  think,  idle  to  say  that  a  liability  to  rating 
could  arise  in  the  occupier,  or  that  he  could  main- 
tain trespass  against  the  corporation.     It  is  not, 
therefore,  such  an  agreement  as  to  give  any  right 
to  or  interest  in  the  land,  for  many  of  the  terms  are 
wholly  inconsistent  with  that  construction  of  it 
It  is  a  complex  contract,  no  doubt,  and  under  it 
the  corporation  by  their  servants  retain  fnll  con- 
trol over  the  dock,  subject  only  to  such  use  of  it 
as  is  shown  by  the  regulations  to  be  granted  to 
the  plaintiff.    I  need  not  go  through  all  the  cases 
decided  on  the  statute;  it  there  ia  one  which  is 
nearer  than  another  to  this,  it  is  Wood  v.  Lake  (uhi 
sup.)  nor  can  I  find  that  upon  the  point  on  which 
it  IS  here  applicable,  it  has  been  overruled.     It  is 
true  that  in  reference  to  a  question  decided  upon 
another  matter  in  it,  there  is   the  great  autho- 
rity df  Lord  St.  Leonards  against  it.    It  is,  how- 
ever, very  like  this  case,  but   to  my  mind  the 
present  is  even  stronger  than  it  is,  against  there 
being  an  interest  in  land  dealt  with 'by  the  con- 
tract.    On  the  other  point,  as  to  whether  the  con- 
tract ought  to  have  been  under  seal  or  not,  I 
think  that  there  was  no  necessity  for  it.     The 
grounds  on  which  a  corporate  seal  is  required  to 
documents  binding  the  corporation,  are  that  as  a 
general  rule  a  corporation  has  no  other  means 
of  expressing  its  will.      Here,  however,  the  case 
does  not  turn  on  the  rule,  but  on  the  exceptions 
to  it,  and  those  exceptions  are  well  set  out  in 
Chitty  on  Contracts,  quoted  from  the  judgment  of 
Best,  C.J.,  in  the  East   London   Waterworks  v. 
Bailey  (4   Bing.  283) :    "  The  first  exception  ia 
where  the  contract  is  executed,  in  that  case  the 
law  implies  a  promise  and  a  deed  under  seal  is  not 
necessary.    The  next  exception  is  where  the  actfl 
done  are  of  daily  necessity  to  the  corporation,  or 
too  insignificant  to  be  worth  the  trouble  of  affixing 
the  common  seal."    Now,  I  think  that  in  this  case 
this  is  a  thing  which  falls  within  the  description 
of    daily   necessity.      I     cannot    conceive    that 
business  of  this  kind  could  be  carried  on,  if  it 
could    be    done    only    by    affixing    the  seal  oa 
every   occasion    when    a    shipowner    wanted   to 
put  his  ship  into  dock.     I  think  it  also  falls  within 
the  doctrine  where  a  thing  is  said  to  be  too  insig- 
nificant to  be  worth  having  the  seal  affixed.  "A 
fourth  exception  is  where  the  acts  to  be  done  must 
be  done  immediately,  and  it  would  be  impossible 
lo   wait    for    the   formality    of  the    corporation 
seal."     Surely  this  is  a  case  where  the  act  mupt 
be  done  immediately.    It  would  not  be  bnsinesa- 
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like  to  wait  for  the  oorporation  seal  when  a  yessel, 
perhaDS  in  a  sinking  state,  was  wanting  to  be  ad- 
mitted to  the  graving  dock.    It  has  been  said  truly 
that  there  is  a  wide  distinction  between  trading 
and  mnnicipal  corporations,  but  these  exceptions 
which  I  have  read  are  all  applicable  to  the  latter 
class,  and  it  is  as  so  applicable  that  Best,  C.J. 
.  points  them  out.    He  proceeds  further  to  show  how 
the  principle  of  necessity  applies  to  and  is  carried 
still  further  in  the  case  of  trading  corporations, 
and  therefore  the  result  of  his  judgment  in  this 
respect  comes  to  this,  that  he  recognises  the  dis- 
tinction between  the  two  classes  of  corporations 
on  this  ground,  that,  in  the  case  of  trading  cor- 
porations, the  rule  of  necessity  authorises  things 
to  be  done  without  a  seal  which  mnnicipal  corpor- 
ations could  not  do  without  that  formality,  but, 
nevertheless,  the  rule  of  necessity  is  applicable  in 
general  terms  to   both,  to  municipal  as  well  as 
trading  corporations.    I  have  said  that  I  think 
this  is  a  case  of  necessity,  and  as  it  is  ray  opinion 
that  the  exceptions  to  which  I  have  referred  apply, 
I  think  that  this  rule  must  be  discharged. 

HuDDLESTON,  J. — I  am  of  the  same  opinion.    My 
judgment  is  governed  by  a  view  of  the  facts  be- 
fore us.     On  the  first  question  was  it  intended  to 
create  the  relationship  of  landlord  and  tenant,  by 
this  contract,  and  give  the  exclusive  possesRion  of 
the  dock  to  the  plaintifP.    It  is  to  me  quite  clear 
that  there  was  no  intention  that  the  graving  dock 
shoold  be  exclusively  handed  over  to  the  occupa- 
pation  of  the  plaintitf  as  tenant,  and  looking  at  the 
regulations  and  for  the  reasons  given  by  the  Lord 
Chief  Justice,  it  is  obvious  that  those  regulations  do 
not  create  an  interest  in  and  in  the  shipowner  who 
uses  the  dock.    Mr.  Wills  said  that  it  was  proved 
that  some  one  was  always  present  on  behalf  of  the 
oorporation  in  charge  of  the  dock,  and  this  not 
being  denied  would  alone  go  far  to  show  that  the 
possession  remained  in  the  defendants.    The  case 
cited  of  Watkina  v.  The  Overseers  of-Milton-next 
Gravesend  (ubi  sup,),  supports  the  view  of  the  facts 
where   Mellor,  J.,  says :    "  The    agreement   only 
amoonts  to  this,  I  give  you  liberty  to  moor  the 
hulk  there,  and  I  will  not  give  the  liberty  to  any- 
body  else."     So  as  I  read  it,  the  only  intention 
here   "was,  you  may  come  in  in  your  turn,  pay  a 
certain  sum  when  you  have  finished  the  repairs, 
and  go  out ;  if  you  do  not  pay  we  will  keep  you  in 
and  charge  you  also  for  the  time  during  which  we 
so    detain    you.      So  much    for    the   intention; 
there    was    certainly    none    to    demise    the    ex- 
clusive possession,  and    it    was  not  in  fact  de- 
mised,    therefore      there      was      no      necessity 
that    this    contract    should    be  in  writing.     On 
the  second  point,  as    to  the  seal,   I  agree  with 
the   rest  of    the  court.      I  referred   during  the 
argnment  to  Church  v.  The  Imperial  Gas  Company 
{ubi  8up.),  and  the  general  rule  laid  down  by  Jjord 
Denman,  which  has  been  read.    I  quite  agree  that 
in  this  case  the  exceptions  are  as  they  have  been 
stated  by  my  Lord  and  my  brother  Denman,  and 
the  facts  bring  the  case  within  them.     The  point 
was  considered  again  in  the  South  of  Ireland  Colliery 
Company  v.  Waddle  {ubi  sup.),  and  though  there 
it  was  a  case  of  a  trading  corporation,  yet  Montague 
Smith,  J.,  says  that  the  exceptions  on  which  we 
rely  here  still  apply  to  municipal  and  ecclesiastical 
oorporations.    I  think,  therefore,  that  this  rule 
ought  to  be  discharged.  Rule  discharged. 

Attorneys  for  plaintifi*,  Pritchard  and  Sons,  for 
J,  and  T.  W,  Hearfield,  of  HuU. 


Attorneys    for    defendants,     ColVyer,    CoUyev' 
Bristow,  and  Co.,  for  Roberts  and  Leak,  of  Hull. 
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Thursday,  April  29, 1875. 

New  Rivek  Company  v.  Mather. 

Water  rate — Suit  in  County  Court  for — Bond  fide 
dispute  a£  to  **  annual  value  "  of  tenement  sup^ 
plied — Whether  settlement  of  amount  by  justices 
a  condition  precedent  ta  right  to  sue — New  Rwer 
Act  1852,  ss.  35,  46 — Waterworks  Clauses  Act 
184-7,  ss.  68,  85 — Railway  Clauses  Act  1845, 
s.  142. 
Where  the  "  annuel,  value  "  of  a  tenement  charged 
with  water  rate  is  bond  fide  disputed  before 
action  brought,  it  is  a  condition  precedent  to 
the  right  of  suing  for  the  rate  that  the  water 
company  should  procure  the  dispute  to  he  de- 
termined by  summoning  before  justices  the  party 
liable. 
The  plaintiffs  were  a  water  company,  whose  special 
Act  (tlie  New  River  Act  1852)  incorporated  the 
Waterworks  Clauses  Act  1847,  and  the  defendant 
occupied  a  house  within  their  district  for  which 
he  paid  201.  a  year. 
By  the  spedaL  Act  the  defendant  was  entitled  to 
demand  from  them  water  for  his  house,  as  being 
under  the  annual  value  of  2002.,  a>t  a  rale  not 
exceeding  4  per  cent,  per  annum  on  such  annual 
vaXii>e. 

By  sect.  68  of  the  Waterworks  Ckmses  Act  1847, 
which  is  incorporated  with  the  plaintiffs  special 
Act,  water  rates  "  shall  be  recoverable  from  the 
person  requiring  the  water  according  to  the 
annual  value  of  the  tenement  supplied,"  and 
**any  dispute  oa  to  such  value  shall  be  determined 
by  two  justices,"  and  by  sect.  142  of  tlie  RaiU 
ways  Clauses  Act  1845,  whi'sh  is  incorporated 
with  the  Waterworks  Clauses  Act,  either  party 
to  a  question  referrable  to  the  determination  of 
justices  may  cause  the  other  to  be  summoned, 
whereupon  "  it  shall  be  lawful  for  the  justices  to 
hear  and  detennine  such  question." 

By  sect.  46  of  the  special  Act,  nothing  therein,  or  in 
any  Act  incorporated  therewith,  "  shall  prevent 
the  company  from  recovering  any  sum  not  eaj- 
ceeding  50L,  which  shall  be  due  to  them,  for  wat^r 
rates,  by  action  in  such  manner  as  is  by  lato 
provided." 

The  plaintiffs,  in  January,  1874,  su^d  the  defen- 
dant  in  tlie  County  Court  for  a  balance  of  two 
years*  water  rate,  due  Christmas,  1872.  The 
defendant  liad  from  April,  1873,  up  to  the  time 
of  action  brought,  disputed  the  plaintiffs  claim 
as  excessive  on  the  ground  that  **  annual  value  " 
vneant  net  annual  value  after  deduction  made  for 
repairs,  and  paid  into  court  a  sum  calculated 
upon  an  annual  value  of  181.  The  plaintiffs 
based  their  claim  upon  a  gross  annv^al  value  of 
221. 

Neither  party  had  summoned  the  other  before 
justices  for  the  purpose  of  having  the  dispute  as 
to  annual  value  determined : 

Held,  upon  appeal  from  tJie  County  Court  Judge, 
who  had  given  judgment  for  tlie  plaintiffs  for  an 
amount  calculated  upon  an  annual  value  of  201., 
being  the  rent  paid  by  the  defendant  to  his 
landlord,  that  the  judge  had  no  jurisdiction  to 
determine  tlie  question  as  to  annual  value,  and 
his  judgment  for  the  plaintiffs  reversed. 

Quasre, — Whether   it   would    be   competent  for   a 
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defendant  io  raise  a  question  a«  to  annual  value 
after  action  brought. 

This  was  an  appeal  from  the  Clerkenwell  County 
Court  npon  a  case  stated  by  the  jadge  thereof, 
of  which  the  following  is  the  material  part : — 

1.  This  is  a  plaint  for  168.,  being  the  balance  of 
two  years'  water  rate  due  at  Christmas,  1873. 

The  plain ti08  are  a  water  company  having  their 
head  office  in  Clerkenwell,  in  Middlesex,  and  the 
defendant  is  lessee  and  occupier  of  No.  9,  Hastings- 
street,  Judd-street,  Enston-road,  within  the  com- 
pany's limits  of  supply. 

4.  It  was  admitted  on  the  part  of  the  plain tiGTs 
that  the  sum  claimed,  namely,  16s.,  was  a  mistake, 
and  should  only  have  been  13s.  2d.  The  account 
admitted  in  evidence  as  showing  the  balauce  due 
(assuming  the  plaintiffs  were  correct  in  their 
assessment  of  the  rate),  showed  two  sums  of  18«. 
each  as  due  to  the  plaintiffs  in  respect  to  Christmas, 
1872  and  1873  respectively,  and  two  payments  by 
the  defendant  of  10«.  and  12«.  in  1872  and  1873 
respectively,  leaving  a  balance  of  149.,  thus  : 

Dr. 
To  one  year*!  water    £  »,  d. 
rate  to  Chriatnuui, 
1872 


To  one  year  to  Gliriat- 
1, 1873 


0  18    0 
0  18    0 


By 


Cr. 

£  B.  d, 

0  10    0 


23rd  Jaly,  1872. 

caah 

IStti  April,  1873.    By 

cash 0  15    0 

Balance 0  14    0 


£1  16    0  £1  16    0 

5.  Evidence  on  the  part  of  the  plaintiffs  was 
given  to  prove  the  water  rate  owing,  and  that  it 
was  41.  per  cent,  upon  the  annual  value  of  the 
house,  which  they  contended  was  222. 

A  long  correspondence  had  passed  between  the 
parties,  of  which  the  following  extracts  are 
material: — 

Defendant  to  plantiffs'  clerk.    15th  April  1873. 

Yonr  colleotor  has  demanded  lbs.  of  mo  for  three 
qnarten'  water  rate  for  this  hoaBe,  to  Lady  Bay  last, 
accompanied  by  a  threat  that  if  the  amount  be  not  paid 
on  the  15th  Inst.,  the  supply  wonld  be  withdrawn  without 
further  notice. 

I  beg  to  inform  you  that  I  object  to  such  demand  as 
excessive  and  illegal. 

The^  actoal  annual  rent  of  the  house,  i>aid  by  me  as 
occupier  is  20i.,  and  it  is  entered  in  the  valuation  list  at 
221. 

^  The  annual  rateable  value  is  entered  in  the  valuation 
list  at  18L  only,  and  I  claim  to  have  the  water  rate  cal- 
culated upon  the  baeis  of  Buch  n-tiTinpl  rateable  value 
(see  32  A  33  Vict.  o.  67,  s.  46.)  •  •  •  . 

I  will  if  necessary  proceed  under  the  provisions  of  the 
Waterworks  Clauses  Act  1847,  to  have  this  point  set  at 
rest  once  for  all. 

Defendant  to  plaintiffs'  collector.    4th  July  1873. 
I  hereby  tender  you  the  sum  of  4s.  for  one  quarter's 
water  rate  for  this  house,  due  24th  June  last,   being 
at  the   rate  of  4  per  cent,  on  my  rental  of  201.  per 
annum. 

Defendant  to  plantiffs'  clerk.    16th  Oct.  1873. 

In  oonsequenoe  of  yonr  collector's  continued  demand 
and  of  a  notice  left  here  yesterday,  I  beg  to  refer  you 
to  .  .  .  my  letter  to  you,  dated  15th  April  1873. 

As  explained  when  I  bad  the  pleasure  of  seeing  you  on 
the  last  named  day,  I  api,  and  always  have  been  willing, 
to  pay  any  and  all  demands  which  your  company  can 
legally  make  out,  but  as  I  consider  that  now  made  excessive 
and  illegal,  until  under  the  provisions  of  the  Waterworks 
Clauses  Act  18i7,  and  of  thoir  special  Act,  your  company 
shall  have  established  their  right  to  make  it,  I  shall  con- 
tinue to  resist  pavment. 

Without  prejudice  however,  and  to  avoid  litigation, 
I  again  renew  my  offer  to  pay  yonr  company  16«.  per 
annum  for  their  water  supply  to  this  house,  being  at  the 
»J^um  rate  of  fonr  p<»  cent,  on  my  actual  «mtal  of 

Plaintiffs'  solicitor  to  defendant,  3rd  Nov.  1873. 
You  are  in  error  in  assuming  the  seot.  45  of  the  32  &  33 
Vict.  o.  67  regulates  your  water  rate,  but  if  you  will  refer 


to  the  4th  section  of  that  Act,  you  will  find  that  the  term 
gross  value  means  the  annual  rent  which  a  tenant  mgli 
reasonablv  be  expected,  taking  one  year  for  another,  to 
pay  for  a  hereditament  if  the  tenant  undertook  to  pay  all 
usual  tenants'  rates  and  taxes  and  tithe  commutation  rent* 
charge  (if  any),  and  if  the  landlord  undertook  to  bear  the 
costs  of  the  repairs,  insurance,  and  the  other  expenses 
(if  any),  necessary  to  maintain  the  hereditament  inastate 
to  command  that  rent. 

We  understand  you  have  a  lease  of  the  premi»ee,  uA ' 
assume  that  you  are  under  covenant  to  keep  them  in 
repair,  and  it  is  for  this  reason,  therefore,  the  AsseBfl- 
ment  Committee  have  put  the  g^^oss  value  at  221.,  instead 
of  20^.  the  rent  you  pay.  .  .  . 

Defendant  to  plaintiffs'  solicitor,  5th  Kov.  1873. 

I  have  received  your  letter  of  the  3rd  inst.  Yon  will 
distinctly  understand  that  I  have  no  wish  to  evade  the 
just  dcmandn  of  the  New  Biver  Company,  but  I  dispute 
the  correctness  of  the  annual  value  thev  have  put  on  my 
houses  and  consequently  the  water  rate  based  upon  it 
Is  a  Bummons  in  the  County  County  Court  the  statatory 
mode  of  settling  these  differences  P  If  so,  pray  proceed  at 
once. 

I  quite  agree  with  you  that  the  difference  between  tke 
company  and  myself  involves  a  question  of  principle  or 
the  want  of  it ;  at  aJl  events,  in  my  case  the  prooeediogs 
of  their  officers  have  been  very  vexations.  My  tenancy 
of  this  house  commenced  at  Christmas  1862,  under  a 
three  years'  agreement  at  a  rental  of  201.,  and  is  now 
under  a  IcaBo  lor  twenty-one  years  at  the  same  rent  In 
the  year  1867  I  sent  these  documents  to  the  secretary  of 
the  company  for  his  perusal,  and  he  had  them  in  his 
possession  lor  some  days.  During  these  eleven  Tears 
however  the  company  have  charged  me  three  several  and 
distinct  water  rates,  and  in  the  order  named,  namely, 
18«.,  16«.  and  208.,  and  now  again  ISa.  per  annnm.  Can 
vou  tell  me  upon  what  principle  these  several  assessments 
nave  been  m^le,  and  in  particular  how  the  18s.  you  daim 
of  me  is  now  made  up  ? 

I  ccrtainlv  hold  under  what  is  generally  called  a  Tep•i^ 
ing  lease,  but  my  lessors  pay  the  insurance,  and  they 
allowed  me  two  years'  rent  towards  the  repaurs  of  the 
term.  In  fact  the  lease  was  merely  the  form  of  an 
arrangement  bv  which  the  lessors,  who  are  trustees, 
relieved  themselves  of  the  trouble  of  seeing  to  the  repairs 
personally. 

Defendant  to  plaintiffs'  solicitor,  22nd  Jan.  1874. 
You  have  not  answered  my  letter  of  the  12th  inst 
requesting  you  to  tell  me  at  what  annual  value  the  New 
Hirer  Company  put  my  house.  Am  I  to  understand  that 
the  company  have  instructed  you  not  to  give  me  that 
information  P  I  have  to-day,  accompanied  by  a  written 
tender,  of  which  I  enclose  a  oopy,  paid  into  court  the 
sum  of  6«.  10<i. 

[The  original  tender  which  was  addressed  to 
the  Registrar  of  the  County  Court  was  as  follows, 
the  "annexed  statement,  thereto  showing  a 
balance  due  to  the  company  of  6s.  lOd,'] 

The  question  in  dispute  in  this  case  is  really  not  the 
amount  of  the  water  rate  due  to  the  company,  but  what 
is  the  true  basis  of  annual  value  on  whion  such  rate 
should  be  calculated,  and  without  prejudice  to  this  ques- 
tion I  hereby  tender  and  pay  into  oourt  as  in  full  of  all 
demands  the  sum  of  Ss.  lOd.,  being  the  amount  of  the 
balance  shown  in  the  annexed  statement,  22nd  Jan.  1874. 

Plaintiffs'  solicitor  to  defendant,  22nd  Jan.  1874. 

The  company's  water  rates  for  the  year  1872  and  1873 
respectively  are  based  upon  the  gross  annual  value  221. 

The  sum  of  Is.  is  the  balance  due  for  the  half  vear's 
rate  of  95.  to  Midsununer  last,  and  from  the  fact  of  your 
having  paid  to  the  company  sufficient  to  reduce  such 
rate  to  78.,  that  amount,  together  with  98.,  the  half  year's 
rent  due  Christmas  last,  is  now  claimed  by  them. 

7.  The  defendant  paid  into  conrt  the  sum  cl 
6s.  10c2.,  pursuant  to  his  letter  of  the  22nd  Jan. 
1874. 

8.  The  question  in  dispute  between  thephun- 
tiffs  is  the  basis  or  annual  value  npon  whicki  the 
plaintiffs  are  entitled  the  charge  the  defendant's 
water  rate,  and  the  tribunal  to  which  the  dispute 
should  be  submitted  to  determine  the  annual 
value  of  defendant's  premises. 
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12.  It  was  admitted  tbat  the  defeDdant*B  state- 
ment was  correct  tbat  the  rateable  yalue  of  tbe 
honse  in  the  valuation  list  was  182.,  and  tbe  gross 
annual  yalue  stated  tberein  was  221,  and  tbat  tbe 
rent  paid  hj  bim  was  202.  per  annum,  and  tbat  be 
had  been  allowed  by  bis  lessors  two  years'  rent 
towards  tbe  repairs  of  the  premises  and,  tbat  no 
demand  bad  been  made  for  land  tax  or  tbe  com- 
mntation  rentcharge. 

13.  Tbe  defendant  produced  tbe  lease  under 
vhich  be  holds  tbe  bouse  for  twelve  years  at  202. 
a  year,  and  tbe  following,  amongst  other  covenants 
are  contained  tberein : 

And  also  sluJl  and  will  during  the  said  term  pay  the 
land  tax,  sewers  rate,  main  drainage  rate,  and  a&  other 
texes  and  asBessments  whatsoever,  Parliafticntajry,  paro- 
chial, or  otherwise,  imposed  or  charged,  or  which  daring 
the  said  term  shall  be  imposed  or  charged,  on  the  said 
demised  premises  or  any  part  thereof,  or  on  the  lessors, 
their  ezecntors,  or  administrators,  or  assigns,  or  on  their 
saperior  landlord  as  aforesaid,  in  respect  thereof,  or  of 
the  rent  hereby  reserved  (landlords'  property  tax  only 
excepted),  and  also  shall  and  will  during  the  said  term 
allow  or  contribute  a  reasonable  proportion  of  the 
expenses  of  making,  renewing,  repairing,  and  cleansing 
all  party  and  fence  walls  aforesaid ;  and  also  that  he 
the  lessee,  his  executors,  &c.,  shall  and  will  ....  well 
and  sufficiently  repair,  maintain,  and  keep,  the  said 
demised  premises  and  all  vaults,  &o.,  in  such  good  and 
BTibstantial  manner  as  shall  be  necessary  or  convenient 
for  the  occupation  of  a  tenant  at  rack  rent — damage  by 
file  only  excepted. 

14, 15.  For  the  plaintiffs  it  was  contended  tbat 
the  words  annual  value  meant  tbe  annual  rent 
^hich  a  tenant  might  reasonably  be  expected; 
taking  one  year,  with  another  to  pay  for  a  here- 
ditament, if  the  tenant  undertook  to  pay  all  usual 
tenant's  rates  and  taxes,  and  the  tithe  commuta- 
tion rentcharge  (if  any)  and  if  tbe  landlord 
nndertook  to  bear  the  cost  of  repairs  and 
iosarance  and  other  expenses  (if  any)  necessary 
to  maintain  the  hereditament  in  a  state  to  com- 
mand tbat  rent;  and  there  being  no  interpre- 
tation clause  as  to  tbe  words  "  annual  value " 
in  the  Waterworks  Clauses  Act  1847,  or  tbe  New 
River  Company's  Act  1852.  The  plaintiffs  referred 
to  the  32  &  33  Vict.  o.  67  (The  Valuation  (Metro- 
4  polis)  Act,  1869),  s.  4,  in  favour  of  their  construc- 
tion of  the  words  "  annual  value." 

16, 17.  For  tbe  plaintiffs  it  was  further  con- 
tended that  the  rent  paid  by  tbe  tenant,  tbe  rates 
and  taxes  paid  by  bim,  and  the  repairs  he  was 
nnder  his  lease  bound  to  do  to  the  premises  at  his 
expense  must  be  taken  together  and  form  one  sum 
as  the  "  annual  value,"  so  far  as  the  tenant  was 
concerned,  and  these  would  amount  to  more  than 
the  221.  upon  which  the  plaintiffs'  water  rate  was 
calcalated;  and  that  if  the  landlord  had  borne 
them  and  the  costs  of  such  repairs,  then  the 
defendant's  rent  would  have  been  more  than  221. 

Id,  19.  It  was  further  contended  on  behalf  of 
the  plaintiffs  tbat  Gordon  Whitbread,  the  Judge 
of  the  said  County  Court,  bad  no  jurisdiction  or 
power  to  inquire  into  tbe  subject  matter  of  the 
annual  value  of  the  property,  and  that  it  was  only 
necessary  to  prove  tbat  the  water  rate  claimed 
of  defendant  was  calculated  upon  4  per  cent, 
iipon  tbo  222.  as  the  ''annual  value"  of  bis 
premises,  and  that  tbe  water  rate  was  owing, 
to  entitle  tbe  plaintiffs  to  judgment  in  their 
lavoar ;  and  tbat  it  was  for  the  defendant,  not  for 
the  plaintiffs,  to  take  steps  before  tbe  justices  to 
have  the  question  as  to  annual  value  determined. 
20,  25.  The  defendant  contended  that  he  bad  in 


good  faith  and  sufficiently  raised  a  question  as  to 
"annual  value,"  ana  that  the  onus  was  on  the 
plaintiffs  to  take  steps  under  sect.  68  of  the  Water- 
works Clauses  Act  1867,  to  have  such  Question 
determined,  and  tbat  no  evidence  other  tnan  the 
decision  of  the  statutory  tribunal  for  determining 
such  question  could  be  received ;  tbat  the  rate  of 
tbe  plaintiffs   is   a  compulsory  one,  and  there- 
fore   within    the    maning    of    sect.    45    of     the 
Valuation    (Metropolis)  Act   1869,  which  makes 
tbe  valuation  list  for  the    time   being  in  force 
conclusive  as  to  rateable  value;    and  that  that 
Act  repealed  so  much  of  the  New   Biver   Act 
1852,  and   tbe    Waterworks   Clauses   Act    1847, 
as  authorised  any  valuation  of  hereditaments  to 
be  made  for  tbe  purpose  of  any  rate  or  tax  in 
respect  of  which  the  valuation  list  is  conclusive. 
For  tbe  two  latter  propositions,  Sheffield  Water' 
works  Gompany  v.  Bennett  (23  L.  T.  Bep.  N.S.  109 ; 
L.  Bep.  7  Ex.  409)  was  cited. 

26.  Tbe  judge  held  that  be  had  by  sect.  46  of 
the  New  Biver  Act  1852,  jurisdiction  to  decide 
the  question  as  to  annual  value,  tbat  tbe  Valuation 
(Metropolis)  Act  1869,  had  no  bearing  on  such 
question,  and  that  the  rent  which  a  tenant  paid  to 
his  landlord  was  tbe  '*  annual  value,"  accoruing  to 
tbe  true  meaning  of  tbe  term,  and  he  gave  judgment 
for  the  plaintiffs  accordingly  for  the  payment  of 
water  rate  upon  the  sum  of  20Z.,  being  the  amount 
paid  by  the  defendant  to  his  landlord  for  rent, 
thus  leaving  a  balance  of  39. 2d.  due  from  tbe  defen- 
dant to  tbe  plaintiffs  above  the  6«.  lOd.  paid  into 
court. 

Tbe  questions  for  the  opinion  of  the  court 
were : — 

1.  Whether  tbe  plaintiffs  were  entitled  to 
charge  the  defendant  a  water  rate  upon  the  sum 
of  22L,  and  not  on  18Z. 

2.  Whether  the  judge  was  correct  in  holding 
that  the  water  rent  (sic)  must  be  charged  upon  the 
actual  sum  paid  as  rent  by  the  defendant  to  his 
landlord. 

3.  Whether  the  judge  had  power  or  jurisdiction 
under  sect.  46  of  the  New  Biver  Act  1852,  to  in- 
quire into  and  determine  the  question  of  the 
annual  value. 

4.  Whether  the  judge  was  not  bound  upon  proof 
of  the  rate  and  tbe  assessment  to  have  found  for 
the  plaintiffs  lor  the  amount  claimed,  inasmuch  as 
the  defendant  bad  neglected  to  apply  to  two 
justices  to  determine  the  annual  value  of  his 
tenement. 

If  the  court  should  answer  questions  1  and  4 
in  tbe  affirmative,  and  2  and  3  in  the  negative, 
the  judgment  to  be  set  aside,  and  a  new  trial  or 
dered ;  if  1  and  4  in  tbe  negative,  aod  2  and  3 
in  tbe  affirmative,  tbe  appeal  to  be  dismissed  with 
costs. 

Fhilbrich,  Q.C.  with  bim  Poland  for  the  plain- 
tiffs. It  was  no  condition  precedent  to  tbe  plain- 
tiffs' right  to  sue  that  tbe  amount  in  dispute  should 
first  be  ascertained  by  tbe  plaintiffs  summoning 
tbe  defendant  before  the  justices ;  it  was  for  tbe  de- 
fendant to  summon  tbe  plaintiffs  if  he  wished  to  dis- 
pute tbe  annual  valde.  The  question  of  j urisdiction 
turns  upon  the  true  construction  of  a  variety  of 
enactments, (a)  but  the  right  of  the  plaintiff  to  go 

(a)  The  following  enactments  are  material : 

New  Biver  Company's  Act  1852  (15  &  16  Vict.  cap.  dx.), 

seot.^.    The  company  shall,  at  the  request  of  the  owner 

or  occupier  of  any  honse  or  part  of  a  honae  in  any  street 

within  Uieir  limits  in  which  any  pipe  of  the  company  shall 
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at  once  to  the  County  Court  would  seem  to  be 
preserved  to  them  by  sect.  'iS  of  the  New  River 
Act.  The  plaintiffs  nave  no  power  of  distraining 
for  rates  due,  but  are  bound  under  penalty  to 
supply  the  water.  It  is  true  that  if  the  rates  be 
not  paid,  the  supply  of  water  may  be  cut  off.  But 
this  would  be  a  harsh  proceeding  to  adopt.  It  would 
be  harsh  for  the  company  to  summon  a  ratepayer 
to  the  police  court.  [Lord  Colbbidgb,  C.J. — 
Either  party  is  at  liberty  to  summon  the  other, 
and  nothing  appears  to  be  payable  until  the  annual 
value  be  determined.  Brett,  J. — Primd  facie  the 
jurisdiction  of  the  County  Court  would  be  good ; 
the  question  is,  whether  there  is  any  legislation 
to  oust  the  jurisdiction  which  would  ordinarily 
arise.]  It  would  be  highly  inconvenient  if  the 
County  Court  had  not  jurisdiction  to  determine 
the  amount ;  such  a  construction  of  the  statutes 
would  involve  a  double  procedure ;  first,  before  the 
justices  to  determine  the  amount;  and,  secondly, 
before  the  County  Court  to  recover  it.  Moreover 
such  a  construction  would  lead  to  an  evasion  of  pay- 
ment at  the  last  moment ;  when  sued  in  the  Couuty 
Court,  a  ratepayer  might  delay  the  just  claims 
of  the  company,  by  setting  up  a  dispute  as  to  the 
annual  value  of  his  house.  [Lord  Coleridge,  C.J. 
— That  argument  micrht  be  answered  by  saying 

be  laid,  or  of  any  person  who  nnder  the  provisions  of  this 
Act  or  any  Act  incorporated  therewith,  shall  be  entitled 
to  demand  a  supply  of  water  for  domesfcio  purposes,  fur- 
nished to  such  owner  or  occupier,  or  other  person,  a  suffi- 
cient supply  of  water  for  domestic  purposes  at  the  rate 
hereinafter  specified  (that  is  to  say),  for  water  supplied  to 
any  dwelling-house  where  the  annual  value  of  the  dwel- 
lings shall  not  exceed  200^.  at  a  rate  per  cent,  per  annum 
not  exceeding  41. 

Sect.  46. — Nothing  in  this  Act  or  anv  Act  incorporated 
herewith  contained  shall  prevent  the  company  from 
reooveriDg  any  some  of  money  not  exceeding  501.,  which 
shall  be  due  to  them  for  water  rates  or  rents,  or  for 
damages,  costs,  or  expenses,  by  action  or  proceeding  in 
such  mannctr  as  is  by  law  provided  for  the  recovery  of 
debts  not  exceeding  502. 

By  sect.  3  of  this  Act  the  Water  Works  Clauses  Act 
1847,  is  incorporated  therewith. 

The  1st  section  contains  a  reference  to  the  various 
Acts  "relating  more  or  less  directly"  to  the  New  Siver 
Company,  from  13  Eliz.  cap.  18  to  13  and  14  cap.  oix. 
inclusive. 

Waterworks  Clauses  Act  1847  (10  Vict.  c.  17.)— Sect. 
68.  The  water  rates  .  .  .  shall  be  paid  by  an4  be 
recoverable  from  the  person  requiring,  receiving,  or  using 
the  supply  of  water,  and  shall  be  payable  aoeording  to 
the  annual  value  of  the  tenement  supplied  with  water, 
and  if  any  dispute  arise  as  to  such  value  the  same  shall 
be  determined  by  two  justices. 

Sect.  85.  If  the  waterworks  be  in  England  or  Ireland, 
the  clauses  of  the  Bailways  Clauses  Consolidation  Act 
1845,  with  respect  to  the  recovery  of  damages,  not  specially 
provided  for,  and  of  penalties,  and  to  the  determination 
gf  any  other  matter  referred  to  justices,  shall  be  incor- 
porated witii  this  and  the  special  Act.    .    .    . 

BailwajTB  Clauses  Act  1845  (8  &  9  Vict.  c.  20),  sect.  142. 
— ^Where  in  this  or  the  si>ecial  Act  any  question  of  com- 
pensation, expenses,  charges,  or  oamages,  or  otiier 
matter  is  referred  to  the  determination  of  any  one  justice 
or  more  it  shall  be  lawful  for  any  justice  upon  the  appli- 
cation of  either  party  to  summon  the  other  party  to 
appear  before  one  justice  or  before  two  justices  as  the 
case  may  require,  at  a  time  and  place  to  be  named  in  such 
summons,  and  upon  the  appearance  of  such  parties,  or  in 
the  absence  of  any  of  them  upon  proof  of  due  service  of 
the  summons,  it  shall  be  lawful  for  such  one  justice  or 
such  two  justices  as  the  case  may  be,  to  hear  and  deter- 
mine such  question,  and  for  that  purpose  to  examine  such 
parties  or  any  of  them  and  their  witnesses  on  oath,  and 
tiie  costs  of  every  such  inquiry  shall  be  in  discretion  of 
such  iustices,  and  they  shall  determine  the  amount 
thereof. 


that  the  dispute  must  be  a  bond  fide  one,  or  the 

defence  would  be  of  no  avail.    Brett,  J.—  If  going 

before  the  justices  be  a  condition  precedent,  a 

prohibition  might  have  issued  to  the  County  Court. 

HuDDLESTON,  J. — Your  argument  seems  to  make 

the  justices  of    no  use.]    The  intention  of  the 

Legislature  was  to  give  a  summary  remedy  in  the 

case  of  small  tenements,  and  a  remedy  not  to  be 

defeated  by  the  occupiers  suddenly  raising  points 

of  law.    As  to  the  meaning  of  annual  value,  he 

referred  to 

Sheffield  Waterworks  Compawy  v.  Bennett,  L.  Bep. 
7  Ex.  789 ;  41  L.  J.  233,  Ex. ;  27  L.  T.  Bep.  N.  & 
199;  affirmed  on  appeal,  L.  Bep.  8  Ex.  196;  ti 
L.  J.  121,  Ex. ;  28  L.  T.  Bep.  N.  S.  509. 

in  which  somewhat  analogous  case  (a)  the  court 
bad  held  that  the  meaning  of  the  word  "  rent "  in 
sect.  79  of  the  Sheffield  Waterworks  Act  1853 
(with  whicb  the  Waterworks  Clauses  Act  1847  is 
incorporated),  meant  "  the  proper  rent  to  a  tenanb 
paying  the  rates  and  charges  regularly  paid  by 
the  tenant,  of  whicb  the  actual  rent,  when  the 
tenant  pays  those  rates  and  charges  is  in  general 
the  proper  criterion." 

Brown,  Q.C.,  for  the  appellant,  tbe  defendant 
below. — The  jurisdiction  of  the  County  Court  is 
ousted  by  the  strong  and  specific  provision  in  sect. 
68  of  the  Waterworks  Clauses  Act  1847,  that  "  if 
any  dispute  arise  "  as  to  the  annual  value  of  tbe 
tenement  supplied  with  water,  tbe  same  shall  be 
detei*mined  by  two  justices : 

Crisp  V.  Bwibury,  8  Bin^.  394 ; 

£x  iorte  Pwyne,  5  D.  &  L.  679  ; 

8t.  Pancras  [Vestry  of)  v.  Bcdterhwry,  2  C.  B.,N.  8., 
477. 
In  Ex  parte  Payne,  the  member  of  a  building 
society  within  6  &7  Will.  4,  c.  32,  sued  an  officer 
of  the  society,  in  the  County  Court,  for  an  amount 
alleged  to  be  due  upon  two  shares  in  tbe  society 
subscribed  for  by  him  and  withdrawn.    The  judge 
directed  a  nonsuit  on  the  ground  that  a  rule  of 
the  society  provided  that  *'  sll  disputes  be  referred 
to  two  justices  of  the  peace,"  thereby  oustiug  the 
jurisdiction  of  the  County  Court,  and  the  court 
in  a  considered  judgment  discharged  a  rule  for  a 
mandamue  to   the   judge  to    proceed   with  the 
action.    In  the  St.  Fanoi'as  case  (uhi  sup.),  it  was 
held  that  an   action  would  not    lie  against  the 
occupier  of  a  house  for  the  recovery  of  his  pro- 
portion of  the  expenses  of  paving  a  street  under 
the  Metropolis  management  Act  1855  (13  h  19 
Yict.  c.  120),  but  that  recourse  must  be  had  to 
sect.  225  of  the  Act  which  provided  that  disputed 
amounts  "  should  be  ascertained  and  determined  by 
and  recovered  before  two  justices."    "  Where  an 
Act  of   Parliament,"    observed  Cockbum,    CJ.* 
"  creates  a  duty  or  obligation,  and  gives  a  remedy 
for  a   breach    of   it   by  a  peculiar    proceeding, 
a  question  often  arises  whether  the  remedy  so 
provided  is  the  only  one,  or  whether  it  is  cumu- 
lative.   But  here  the  words  of  sect.  225  are  very 
peremptory     ....    The   words    are    'shall   be 
recovered.     I  think  it  is  dear  that  the  Legis- 
lature intended  that  the  summary  prooeedinf^  tans 
pointed  out  should  be  the  only  one  ....  I  can- 
not conceive  a  tribunal  better  qualified  to  deal 

(a)  The  action  was  to  recover  rates,  and  oame  before 
the  court  upon  a  special  case,  after  a  verdict  had  been 
found  for  the  plaintiffB  for  the  amount  daimed  in  the 
declaration.  Tne  questions  for  the  oonrt  were  merely 
whether  the  defendant  was  entitled  to.  make  the  dedao* 
tions  which  he  claimed,  and  the  point  in  the  nresent 
as  to  jorisdiotion  was  neither  raised  or  aignecL 
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with  sncli  matters  than  the  one  chosen  by  the 
Ii^:i8lature/*  [Brett,  J.— In  that  case  the  yestry 
had  no  rights  at  all  without  the  Act,  so  that  they 
were  properly  held  to  be  tied  down  to  the  remedy 
pointed  out  by  it.]  It  is  submitted  that  their 
case  is  not  very  different  from  that  of  a  water 
company  whose  monopoly  is  protected  by  statnte. 
And  in  one  sense  the  case  of  the  water  company 
is  d  fortiori  to  the  8t.  Pcmcraa  case,  for  the  water 
company  is  a  private  corporation  suing  for  its 
own  benefit,  whereas  the  yestry  were  a  public 
corporation,  suing  for  the  benefit  of  the  public. 
[Brbtt,  J. — Suppose  that  the  rate  were  paid  for 
six  years  without  dispute,  could  the  ratepayer 
after  all  that  lapse  of  time  dispute  the  annual 
Talae  as  assessed,  and  so  oust  the  jurisdiction  of 
the  County  Court  P]  In  such  a  case  it  is  probable 
that  the  company  might  set  up  mala  fides  in  the 
ratepayer,  but  the  good  faith  of  the  present  de- 
fendant is  undisputed.  [Denman,  J.  referred  to 
Be  EdmwncUon  (17  Q.  B.  67),  where  it  was  held 
that  an  adjudication  by  two  justices  as  to  com* 
pensation  payable  by  a  railway  company  for 
injnrionsly  afiecting  lands  is  bad  if  the  complaint  on 
which  the  order  is  founded  be  made  more  than  six 
months  after  the  cause  of  complaint  arose.]  There 
ifl  a  close  analogy  between  the  present  case  and 
the  numerous  insurance  cases  in  which  it  has 
been  held  that  where  a  policy  of  insurance  contains 
an  arbitration  clause,  no  action  will  lie  upon  the 
policjr  until  arbitration  had  and  award  made.  See 
especially 

8eott  V.  Avery,  5  H.  L.  Oas.  811 ; 
JBrawMttein  ▼.  Accidental  Death  Imwrance  Com^wi/yy 
31  L.  J.  17,  Q.  B. ;  5  L.  T.  Eep.  N.  S.  550. 

In  Srauwttein'a  case  the  clause  in  the  policy  was 
*'  that  they  (the  defendants)  shall  pay  such  sum 
by  yiray  of  compensation  as  should  appear  just 
and  reasonable,  and  in  proportion  to  the  injury 
reoeiyed,  such  sum  to  be  ascertained  in  case  of 
difiference  or  dispute  in  manner  proyided  by  the 
stipulations  and  conditions  indorsed,"  which  was 
by  reference  to  a  person  named.  '*  There  is,  no 
doubt,"  said  Wightman,  J.,  "  that  adifierence  did 
arise  as  to  the  amount  to  be  paid,  which  was  to  be 
ascertained  by  the  arbitrator  before  any  action 
could  be  brought,  and  as  this  has  not  been  done, 
the  action  is  at  all  eyents  premature."  From 
every  reason  of  policy,  as  well  as  upon  the  de- 
cisions in  analogous  cases,  the  new  riyer  company 
had  no  right  to  sue  the  defendant  for  an  amount 
fixed  by  themselyes. 

PhUbrichf  Q.O.,  in  reply. — The  cases  cited  as  to  re- 
ference to  justices,  as  the  8t,  Pancras  case  {ubi  sup.) 
might,  perhaps,  bear  upon  this  case  if  it  were  not 
for  section  46  of  the  New  Riyer  Act,  which 
expressly  reseryes  the  power  of  suing  in  the  ordi- 
nary tribunals.  As  to  the  insurance  cases,  they 
turn  upon  questions  of  construction  of  particular 
clauses  in  policies.  Haying  once  made  a  charge 
n.pon  calculation,  the  plaintifis  throw  the  initiatiye 
on  the  defendant  of  rectifying  their  mistakes,  if 
any,  before  the  justices,  and  it  he  fail  so  to  haye 
rectified  them,  the  amount  is  recoyerable  by  suit 
-without  further  delay. 

liord  CoLEaiDGE,  C.J. — I  am  of  opinion  that  the 
judgment  of  the  Countj  Court  judge  ought  to  be 
xeyersed,  and  that  our  judgment  ought  to  be  for 
^he  appellant.  The  questions  proposed  to  us  by 
^he  County  Court  judge  are  substantially  two» 
being  first  whether  he  had  jurisdiction  to  hear  the 
case,  and  secondly,  assuming  that  he  had  such 
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jurisdiction,  for  what  amount  he  ought  to  haye 
given  judgment  for  the  New  Biver  Company.  Of 
these  two  questions  the  first  has  been  fully 
argued  before  us,  while  upon  the  sncond  we  haye 
heard  no  argument  at  all.  Upon  the  first  point 
only,  therefore,  I  proceed  to  giye  judgment,  and 
desire  to  say  that  I  do  not  giye  the  slightest 
opinion  one  way  or  the  other  upon  the  second. 
I  am  of  opinion  that  upon  the  true  construc- 
tion of  sect.  68  of  the  Waterworks  Clauses  Act 
1847,  and  upon  the  circumstances  of  this  case, 
the  County  Court  judge  had  no  jurisdiction. 
The  proceedings  wore  first  instituted  in  the 
County  Court  to  recoyer  a  rate  which  the  company 
claimed  upon  an  annual  yalue  of  22Z.  The  defen- 
dant  alleged  that  the  annual  yalue  of  his  premis^ 
had  been  improperly  put  at  221.,  and  alleged  that  it 
ought  to  have  been  put  at  18Z.  For  this  allegation 
he  gave  reasons  at  length  to  the  secretary  of  the 
company,  and  tendered  in  payment  of  his  rate  a 
sum  calculated  upon  the  annual  yalue  of  ISl.  The 
company  declined  to  accept  this  sum,  and  sued 
him  in  the  County  Court  for  a  rate  calculated 
upon  the  annual  yalue  of  222.  Now,  was  a  County 
Court  the  proper  tribunal  for  the  company  to 
resort  to  at  this  stage  of  the  di^pufo  P  The  Act 
from  which  the  company  derived  their  powers  is 
the  New  Biyer  Company  Act  1852,  and  by  sect.  3 
of  that  Act  the  Waterworks  Clauses  Act  1847  is 
incorporated  with  it.  Now,  sect.  68  of  the  Water- 
works Clauses  Act  is  to  the  following  effect :  [Sec- 
tion read].  Now,  here  there  was  a  bond  fide  dispute 
arising  out  a  claim  for  a  rate  depending  upon  the 
annual  yalue  of  the  house  of  the  defendant,  and 
this  dispute  was  one  which  I  think  the  company 
ought  to  have  had  determined  by  the  justices 
before  prosecuting  their  claim  in  the  County  Court. 
-This  and  this  only  is  what  I  decide.  What  would 
be  the  proper  application  of  the  enactments  before 
us  to  the  hypothetical  cases  that  have  been  sug- 
gested I  cannot  say.  Here  we  have  to  deal  with 
a  bond  fide  dispute,  with  a  claim  for  an  amount 
known  to  both  parties  to  be  disputed,  and  I  think 
that  under  these  circumstances  the  claim  ought  to 
have  been  turned  into  a  liquidated  one  under  the 
provisions  of  sect.  68  of  the  Waterworks  Clauses 
Act  1847,  before  the  right  to  sue  for  it  could 
attach  to  the  New  Biver  Company.  It  appears 
that  by  sect.  85  of  the  Waterworks  Clauses  Act 
the  ckiuses  of  the  Railways  Clauses  Act  1845, 
"  with  respect  to  the  determination  of  any  matter 
referred  to  justices,"  are  incorporated  with  the 
former  Act.  This  brings  us  to  sect.  142  of  the 
Railway  Clauses  Act,  1845.  By  that  section  it  is  pro- 
yided that  '*  where  any  question  of  compensation, 
expenses,  charges,  or  damages,  or  other  matter  is 
referred  to  the  determination  of  any  one  justice  or 
more,  it  shall  be  lawful  for  any  justice,  on  the 
application  of  either  party,  to  summon  the  other 
party  to  appear  before  one  justice,  or  before  two 
u  stices,  as  the  case  may  require,  at  a  time  and 
place  to  be  named  in  such  summons."  This  is  the 
section  under  which  the  company  ought  to  have 
proceeded.  In  the  case  before  us,  at  all  events, 
the  result  seems  to  work  out  with  perfect  simplicity. 
The  company  sue  a  ratepayer  for  water  supplied. 
The  ratepayer  says  at  once :  "  I  dispute  the  amount 
of  the  rate  assessed ;  before  you  sue  me,  it  is  a 
condition  precedent  that  you  should  have  that 
amount  ascertained."  This  is  quite  reasonable. 
It  is  not  a  question  of  exclusive  jurisdiction 
throughout.    The  justices  have  no  such  jurisdic- 
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iion ;  all  their  jarisdiction  is  to  decide  a  particular 
point,  withoat  the  decision  of  which,  if  the  point 
be  dispated,  the  jurisdiction  of  the  ordinary  tri- 
bunals cannot  ariue.  And  this  particular  point  is 
very  proper]^  assigned  to  the  exclusive  jurisdic- 
tion of  the  justices,  whom  the  Legislature  ha8< 
entrusted  with  the  duty  of  settling  the  yaluation 
lists,  and  would,  therefore,  be  peculiarly  competent 
to  ascertain  the  annual  yalue  of  a  man  s  house. 

Bbstt,  J.— This  is  a  very  difficult  case,  and 
requires  great  consideration ;  but  in  the  result  I 
haye  come  to  the  conclusion  that  our  judgment 
ought  to  be  for  the  defendant,  on  the  ground 
that  the  county  court  judge  had  no  jurisdiction  to 
hear  the  plaint.  The  New  Biyer  Company  had 
supplied  the  defendant  with  water,  and  tne  defen- 
aant  liyed  in  a  house  below  the  annual  yalue  of 
2002.  The  company  claimed  a  rate  calculated  upon 
a  certain  annual  yalue,  but  the  defendant  alleged 
that  the  calculation  was  based  upon  an  improper 
construction  of  the  term  "annual  yalue.  The 
company  then  sue  in  the  County  Court  for  the 
amount  as  ascertained  by  themseWes,  and  the 
defendant  pays  into  court  an  amount  which  would 
be  sufficient  u  his  own  contention  should  turn  out 
to  be  correct^  an^  accompanies  his  payment  into 
court  with  a  notice  that  the  dispute  between  him- 
self and  the  company  was  as  to  the  meaning  of  "  an- 
nual yalue,*'  thereby  fixing  the  County  Court  Judge 
with  notice  of  the  precise  character  of  the  dispute. 
This  notice  notwithstanding^,  the  judge  proceeds 
to  hear  the  case,  and  giyes  a  decision  whirh  proceeds 
upon  the  meaning  which  he  himself  giyes  to  the 
term  "annual  viJue."  That  the  dispute  was  a 
bond  fide  one  nobody  denies,  and  I  haye  already  ob- 
seryed  that  the  judge  had  notice  of  it.  Now,  in 
water  rate  cases,  the  annual  yalue  of  assessable 
property  is  not  fixed  in  the  same  way  as  it  is  fixed 
for  the  purposes  of  the  poor  rate.  Tne  water  com- 
panies do  not  assess  the  property  before  they 
supply  the  water,  but  supply  the  water  before  the 
assessment  is  made,  and  before  the  consumer  has 
had  any  notice  from  them  of  the  assessment*  so  as 
to  give  him  an  opportunit]jr  of  appealing  against 
it.  The  companies  naye  their  statutory  rights  and 
obligations,  and  one  of  their  statutory  rights  is  to 
make  a  charge  for  water  supplied,  but  this  charge 
they  cannot  make  until  the  supply  has  been  per- 
fected. If  the  amount  of  rate  be  rightly  charged, 
the  money  is  due  without  haying  to  be  settled  by 
anybody.  In  ordinary  rating  cases,  both  the 
liability  to  be  rated  and  the  amount  of  the  rate 
are  before  the  court,  and  the  question  for  us  is 
whether  water  rate  cases  are  an  exception  to  the 
general  rule,  whether  the  Legislature  has  excluded 
both  a  County  Court  and  a  Superior  Court  fh>m 
determining  the  amount  of  the  rate.  It  is  con- 
tended on  behalf  of  the  defendant  that  both  courts 
are  so  excluded  by  sect.  68  of  the  Waterworks 
Clauses  Act,  for  the  New  Biver  Act  is  to  be  read 
as  if  that  section  was  actually  contained  in  it. 
[Section  read.]  Now,  if. a  cuspute  has  arisen 
before  a  claim  is  actually  made,  can  the  company 
by  prosecuting  that  claim  in  a  County  or  Superior 
Court  oust  the  jurisdiction  of  the  justices  to 
**  detennine  "  the  amount  of  the  rate  P  Construing 
the  section  by  the  light  of  the  cases  which  have 
been  cited  by  Mr.  Brown,  I  come  to  the  conclusion 
that  where  the  dispute  arises  before  action 
brought,  the  company  cannot  so  oust  the  juris- 
diction of  the  justices.  It  is  not  easy  to  say  at 
first  which  of  the  parties  is  to  bring  the  matter 


before  the  justices,  bat  I  think  that  this  is  settled 
by  sect.  85.  Though,  therefore,  the  dispute  may 
arise  idfter  the  water  has  been  supplied,  if  it  aiise 
before  action  brought,  the  company  must  first 
settle  the  dispute  by  taJcirg  out  a  summons  before 
the  justices,  and  bjr  claiming  the  determination  of 
the  amount  by  the  justices,  who  decide  the  amoont 
and  that  only.  The  amount  determined,  the 
company  may  then  sue  the  consumer  for  the 
amount  so  determined,  but  not  before.  Thus  far 
with  reference  to  disputes  before  action  brought. 
But  it  seemed  to  me  chylous  that  we  ought  to  oon< 
sider  what  would  be  the  bearing  of  our  present 

i'udgment  upon  disputes  arising  after  action 
irougbt.  We  might  haye  been  Sble  to  sayUiat 
our  judgment  would  haye  a  general  application, 
and  that  eyen  if  disputes  should  arise  arber  action 
brought,  the  action  would  haye  to  be  stayed  by 
reason  of  such  disputes.  *  But  I,  for  my  part, 
decline  to  go  so  iar.  I  haye  yery  great  doubts 
indeed  whether  the  jurisdiction  of  the  ordinary 
courts  would  be  ousted.  But  in  the  present  case, 
where  the  dispute  arose  before  action  brought, 
and  where  the  judge  had  notioe  of  such  dispute 

i though  I  do  not  say  that  the  notioe  was  esBential)^ 
'.  think  that  in  deciding  the  dispute  the  judge  was 
acting  without  jurisdiction,  ana  that  he  ought  to 
haye  nonsuited  the  plaintifis  on  the  ground  that  a 
condition  precedent  to  their  right  of  action  had 
not  been  performed. 

Denman,  J. — I  am  of  the  same  opinion,  but  I 
need  not  repeat  the  reHasons  already  giyen.  I  will 
only  say  that  I  decide  on  the  facts  of  this  case 
alone,  and  disclaim  any  conclusion  further  than 
this,  that  in  the  present  case  a  dispute  had  arisen 
of  such  a  nature  as  to  oust  the  junsdiction  of  the 
County  Court. 

HuDDLBSTOK,  J. — I  am  of  the  same  opinion.  On 
the  facts  of  this  case  the  County  Court  Judge  had 
no  power  or  jurisdiction  to  try  the  cause.  A  rate  is 
made ;  the  defendant  intimates  that  he  disputes 
the  annual  yalue  of  his  house  as  assessed,  xhen 
the  question  arises  which  of  the  parties  is  to  set 
sect.  68  of  the  Waterworks  Clauses  Act  in  motion. 
Mr.  Philbrick  argues  that  the  most  conTenient 
course  is  that  the  company  should  fix  the  amount 
of  the  rate.  No  doubt  that  would  be  a  conyenient 
course  for  the  company,  but  such  was  not  the 
intention  of  the  statute.  I  think  that  under  the 
statute  it  was  for  the  company  in  this  case  to  go 
before  the  justices,  and  to  get  the  amount  ascer- 
tained. The  saying  in  sect.  46  of  the  New  Biver 
Act  has  no  application.  I  also  wish  to  confine 
0^7  judgment  to  the  particular  facts  before  us. 

Judgment  reversed:  noneuU  to  be  entered; 
costs  to  follow  event. 
Attorneys  for  plaintiffs,  Thompson  and  JMen- 
hcun. 
Attorney  for  defendant,  Qreatore». 
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dmneanan   and   feUmies — Olerh   of  the   PeUy 
Bag — Duiy   of   wUh   regard   to    eedlvng    wn4 
(12  jr  13  Vict.  c.  109,.  eed.  dSj^-Aetion  against 
for  refusing  to  eeal  —  Frivolaiu  and  veo^aJtioue 
proeeedvnge. 
AUhovgh  a  %orit  of  error  is,  in  eases  of  misde' 
fneanor,  ex  debito  justUice,  and  not,  <u  in  cases 
of  treason  and  felony,  ex  groMd^  yet  the  fiai  of  the 
AUorney-Oeneral  is  a  condition  jirecedent  to  the 
issuing  ofsuchvfrit,  and  the  granting  or  refusing  of 
siAch  fiat  is  a  moAter  entirely  within  the  discretion 
€f  the  Attomey-Chneralt  in  the  exercise  of  which 
Jksoretion  he  cannot  he  controlled  hy  the  cotwrt. 
Accordingly,  therefore,  an  action  by  a  convicted 
misdemeanant  against  iheVlerh  of  the  Petty  Bag, 
for  refusing  to  seal  a  writ  of  error  tendered  to  him 
by  such  convict,  on  the  around  of  the  Attorney' 
UeneraJ^sJlat  not  having  been previousUf  obtained, 
was  held  to  be  pretenceless  and  wvmatntainaible  ; 
and  a  rule  to  rescind  an  order  of  a  judge  staying 
saeh  action  altogether,  as  frivolous  and  vexaixous, 
and  an   abuse  of  the  process  of  the  court,  was 
refiised,  there  being  no  duty  on  the  Clerk  of  the 
Petty  Bag  to  seal  the  writ  untU  the  fiat  had  been 
isaued. 
8o  held  by  BramweU  and  Cfleasby,  BB,  (coneurren' 
tibus  ieHy,  0,B.,  and  Pollock  and  Amphlett, 
BB.) 
Tbb   plaintiS  in  this  oaee  was  the  claimant  of 
the    Tichbome  estates  in  the   recent  action  of 
ejectment,  and  is  now  a  convict  undergoing  his 
seaitenoe  of  penal  servitnde  in  Dartmoor  Prison 
for  perjury  committed  bj  him  on  the  occasion  of 
the  trial  of  that  ejectment.  He  brought  the  present 
action  against  the  defendant,  the  Clerk  of  the  Petty 
Bag  in  Chancery,  to  recover   compensation    in 
damages  against  him  for  refusing  to  seal  a  writ  of 
error  in  the  criminal  case  of  Regina  v.  Castro, 
tendered  to  him  on  the  part  of  the  plaintiff.    The 
deblairation  in  this  action  contained  two  counts, 
ftnd  by  the  first  count  it  charged  that  the  de- 
fendant was  Clerk  of  the  Petty  Bag  in  the  Court 
<tf  Chancery,  and  that  an  indictment  for  misde- 
meanor  against   the    plaintiff,    containing    two 
ooontB,  charging  the  plaintiff  with  perjury,  was 
foond  at  the  Central  Criminal  Court,  and  was 
removed  thence  by  a  writ  of  certiorari  into  the 
Court  of  Queen's  Bench,  and  was  tried  at  the  bar 
of  that  court ;  that  the  plaintiff  was  found  guilty 
and  sentenced  to  penal  servitude  for  the  term  of 
aeren  years  on  the  first   count   of  the   indict- 
ment, and  to  penal  servitude  for  a  further  term 
of  aenren  years  on  the  second  count ;  and  that  he 
waa  then  undergoing  the  aforesaid  sentences ;  and 
that  the  plaintiff,  feeling  aggrieved  by  such  trial, 
verdict,  and  judgment,  prepared,  eng^rossed,  and 
iaaaed  a, writ  of  error  in  due,  regular,  and  usual 
form,  in  order  that  such  verdict  and  judgment 
might  be  reviewed  and  examined  by  the  Justices 
of  the  Bench  and  the  Barons  of  the  Exchequer,  in 
the  Exchequer  Chamber,  and  requested  the  defen- 
dant, as  such  Clerk  of  the  Petty  Bag  as  aforesaid,  to 
duly  seal  the  same  writ;  yet  nevertheless  the 
defendant  wrongfully,  Sdo.,  reused  to  seal  the  said 
irrit,  wherebjr  the  plaintiff  was  prevented  from 
having  the  said  proceedings  reviewed  and  examined 
hy  the  said  Court  of  Exchequer  Chamber,  and  had 
heen  obliged  to  endure  the  said  sentences  of  penal 
aervitnde,   and    was    thereby   prevented    from 
recovering  possession  of  divers  Ctftaies  of  great 
value.    Bv  the  second  count  of  his  declaration  the 
plaintiff  claimed  a  writ  of  mandamus  to  the  defen- 


dant, as  such  Clerk  of  the  Petty  Bag,  to  duly  seal 
the  said  writ  of  error. 

Instead  of  pleading  in  answer  to  the  above 
declaration,  the  defen&nt  took  out  a  summons  at 
judges'  chambers,  calling  on  the  plaintiff  to 
show  cause  why  his  said  action  should  not  be 
stayed,  on  the  ground  that  it  was  frivolous  and 
vexatious,  and  an  abuse  of  the  process  of  the 
court ;  and  on  the  8th  April  last,  Huddleston,  J ., 
at  chambers,  on  reading  the  af&davits  produced 
on  the  part  of  the  defendant  and  the  plaintiff 
respectively,  made  an  order  staying  all  further 
proceedings  in  the  said  action. 

The  plaintiff's  attorney  in  his  affidavit  on  the 
occasion  stated  that,  in  case  the  court  should  give 
judgment  for  the  plaintiff  and  the  defendant 
should  obev  it,  the  plaintiff^s  claim  for  damages 
would  be  abandoned ;  and  that  the  plaintiff  had 
no  other  means  except  the  action  aroresaid  open 
to  him  for  obtaining  the  opinion  of  a  court  of  law 
on  the  constitutional  question  whether,  in  cases  of 
misdemeanor,  a  writ  of  error  is  a  writ  of  right  or 
a  writ  of  grace. 

The  defendant,  in  his  affidavit,  stated  that  he 
was  Clerk  of  the  Petty  Bag  in  the  Court  of 
Chancery,  and  that  he  was  informed  and  believed 
that  before  any  application  was  made  to  him,  the 
defendant  in  the  matter,  the  attorney  of  the  plain- 
tiff had  applied,  on  behalf  of  the  plaintiff,  to  Her 
Mi^esty's  Attorney- Gfeneral  to  issue  his  ./iai  for  the 
writ  of  error  mentioned  in  the  declaration,  and 
that  the  Attomey-Qeneral  had  refused  to  issue  it. 
That  on  the  12th  Feb.  last  the  writ  of  error  waa 
tendered  to  the  defendant,  and  that  he  refused  to 
seal  it,  on  the  ground  ths^i  the  Attorney-General 
had  not  issued  his  fi4it  for  the  said  writ,  and  not 
otherwise ;  that  it  would  be  contrary  to  the  defen- 
dant's duty  as  such  Clerk  of  the  Petty  Bag,  and 
contrary  to  the  established  regulations  and  prac- 
tices of  the  Petty  Bag  Office  to  seal  any  wnt  of 
error  in  any  criminal  case  without  the  fiat  of  the 
Attorney-General  previously  issued;  that  the  rule 
on  this  point  was  precise  and  inflexible,  and  that 
the  defendant  had  no  option  but  to  refuse  to  seal 
the  writ  of  error  without  the  production  of  the 
Attomey-Greneral'sykU;  and  that  if  the  defendant 
acted  otherwise  he  would  have  been  disobeying 
the  regulations  of  the  office. 

PhMrick,  Q.C.  (with  him  was  O'Brien),  for  the 
plaintiff,  now  moved  for  a  rule  nisi  to  rescind  the 
above-mentioned  order  of  Huddleston,  J. — The 
plaintiff  had  a  right  to  seek  the  opinion  of  the 
court  upon  the  important  constitutional  question 
involved  in  the  present  action,  and  which  was 
neither  frivolous  nor  vexatious.  That  question  was 
whether  a  writ  of  error  in  a  case  of  misdemeanor 
was  a  matter  of  right,  ex  debito  justitiae,  or,  as  in 
felony  and  treason,  a  matter  of  favour,  and  ex  gratia 
only.  Had  the  action  gone  on  that  question  might 
have  been  argued  and  decided  on  demurrer,  but 
the  order  now  sought  to  be  rescinded  had  pre- 
cluded the  possibility  of  a  decision  upon  the  point 
being  obtained.  There  was  a  question  also  whether 
the  Attorney- General's  fiat  was  necessary  at  all, 
which,  if  the  writ  itself  were  of  right,  it  was  con- 
tended it  would  not  be.  There  is  much  authority 
in  favour  of  the  view  taken  on  the  part  of  the 
plaintiff  that  the  writ  is  of  right.  Thus,  in  1689 
the  House  of  Commons  resolved  that  a  writ  of 
error  to  reverse  a  judgment  of  outlawry  was  the 
right  of  the  subject,  and  not  an  act  of  grace  or 
favour  to  be  denied  or  granted  at  pleasure :  (See 
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Sir  Thos.  Armstrong's  case,  14  How.  St.  Trials,  117). 
So,  again  in  the  case  of  Ashby  v.  WhUe,  or 
The  Aylesbury  oase,  (14  lb.,  695-874),  where  certain 
burgesses  who  had  brought  an  action  against  the 
returning  officer  for  preventing  them  from  giving 
their  votes  at  a  parliamentary  election,  were  com- 
mitted to  prison  by  the  House  of  Commons  as  for 
a  breach  of  privilege;  and  on  a  habeas  corpus 
being  sued  out  they  were  remanded  by  the  Court 
of  Queen's  Benoh  to  prison.  Holt,  C.J.,  alone  of 
the  judges  of  that  court,  being  of  opinion  **  that 
they  were  entitled  to  be  discharged."  A  petition 
was  then  presented  to  the  Queen  for  a  writ  of 
error,  and  it  was  referred  to  all  the  judges  whether 
the  writ  in  such  a  case  was  of  right,  or  ex  debito 
vel  merito  justUioB,  or  ex  qratid ;  and  the  opinion  of 
ten  judges,  to  two  of  the  contrary  opinion,  was 
that  in  all  cases  under  treason  and  felony  a  writ 
of  error  was  not  merely  of  grace,  but  ought  to  be 
granted,  and  they  gave  a  certificate  to  that  effect, 
the  two  dissentient  judges  delivering  their  opinion 
that  a  writ  of  error  was  of  grace  only  in  all 
criminal  cases :  (See  the  opinions  of  the  judges 
and  their  certificate  in  note  to  Rex  y.  Burdett, 
14  East.  p.  92.)  A  conflict  of  opinion  thereupon 
arose  between  the  two  Houses  of  Parliament  on 
the  question,  which,  however,  was  shortly  af1)er- 
wards  terminated  bv  Parliament  being  prorogued. 
There  is  no  doubt  that  some  fifty  years  afterwards 
this  opinion  of  the  ten  judges  was  somewhat  q  nalified 
by  Lord  Mansfield,  C.J.,  in  his  judgment  in  Wilkes* s 
case  (4  Burr.  2527),  where  a  writ  of  error  was 
sought  for  in  order  to  reverse  an  outlawry,  and 
where,  at  p.  2550,  Lord  Mansfield  says  that,  "  The 
ten  judges  did  not  mean  'that  it  was  a  writ  of 
course,*  but  that  *  where  there  was  probable  error,' 
it  o  ight  not  to  be  denied."  And  further  on,  at 
p.  2551,  he  adds,  ''This  opinion  in  the  3rd  of 
Queen  Anne  has  made  a  great  alteration  as  to 
outlawries  in  criminal  oases  under  treason  and 
felony.^  In  a  misdemeanor,  if  there  be  probable 
cause,  it  ought  not  to  be  denied.  This  court  would 
order  the  Attorney-General  to  issue  his  fiat.  But 
be  the  error  eyer  so  manifest  in  treason  or  felony, 
the  King's  pleasure  to  deny  the  writ  is  conclusive." 
[Bramwbll,  B. — Those  observations  of  Lord  Mans- 
field appear  to  be  obiter  dicta  merely.]  The  question 
came  again  before  the  court  subsequently  in  more 
recent  times  in  the  case  of  Beg  y.  Ne*joton  (4  E.  & 
B.  869 ;  24  L.  J.  148,  C.  P.)  The  Attorney-General 
in  that  case  had  refused  his  fiat  for  a  wnt  of  error 
in  a  case  of  conyiction  of  a  misdemeanor,  and 
Lord  Campbell,  C.J.,  in  his  judgment  refusing  a 
rule  ordering  the  Attorney-General  to  issue  his 
fiat,  said  that  "  probable  cause  being  shown  the 
Attorney-General  ought  to  grant  his  fiat  ex  debito 
jusiitioB ;  but  he  was  to  exercise  what  was  in  the 
nature  of  a  judicial  function.  If  he  refused  to  hear 
and  consider  the  applicatioi}  for  a  fiat,  we  should 
compel  him  by  maiidamus  to  hear  and  consider  it ; 
but  when  he  has  heard  and  considered  and  refused, 
we  cannot  interfere.  The  Attorney-Greneral  may 
be  made  responsible  to  Parliament.  If  he  gives  an 
improper  decision  the  Crown  may,  and  if  well 
advised,  will  dismiss  him ;  but  we  cannot  review 
his  decision."  It  is  admitted  that  that  case  is 
against  the  present  application,  but  on  the  other 
side  may  be  cited  a  case  in  the  Irish  Court  {Beg, 
y.  Bowe,  2  Moll.  Ir.  Chano.  Rep.  27),  where  the 
defendant,  who  had  been  convicted  of  an  offence 
against  the  Revenue  Laws,  applied  to  the  Attorney- 
General  for  his  fiatf  or  a  writ  of  error  and  was  refuseid, 


and  thereupon  applied  to  the  Lord  Chancellor  of 
Ireland,  wno  ordered  the  Cursitor  to  issue  tiie 
writ  without  the  previous  fiat  or  warrant  of  the 
Lord  Lieutenant.  [Brauwbll,  B. — Even  if  we 
assume  that  the  writ  is  of  right  in  this  case, 
should  not  the  plaintiff  have  applied  to  the  Court 
of  Chancery,  of  which  court  the  defendant  is  an 
officer  P]  It  is  apprehended  that  he  may  also  apply 
to  a  court  of  common  law.  The  defendant  is  a 
ministerial  officer,  with  a  duty  cast  upon  him  by 
sect.  88  of  the  12  &  13  Yict.  c.  109,  to  seal  all 
such  lawful  and  regular  writs  of  error  as  may  be 
properly  presented  to  him.  He  is  a  ministerial 
officer,  and  as  such  is  responsible  to  and  liable  to 
an  action  at  the  suit  of  any  person  who  may  be 
damaged  by  any  neglect  of  duty  on  his  part.  By 
his  act,  however  regular  and  according  to  practice 
it  may  have  been,  the  defendant  has  deprived  the 
plaintiff  of  a  right  to  which  the  latter  is  by  law 
entitled,  and  therefore  the  present  action  is  main- 
tainable against  him  (see  Barry  v.  Amaaud,  10  A 
<b  B.  646,  at  p.  671 ;  9  L.  J.,  K  S.,  226,  Q.B.,  at  p. 
230;  2  P.  &  D.  633.)  [Cleasby,  B.— Would 
not  the  defendant  have  failed  in  his  duty  if  he  had 
sealed  the  writ  in  the  absence  of  the  Attorney- 
General's  fiatP]  That  may  be;  but  the  yery 
object  of  bringing  the  action  was  expressly  to 
question  the  correctness  of  the  official  practice.  It 
may,  no  doubt,  be  said  that  a  litigious  person  may 
thus  delay  the  course  and  execution  of  justice,  to 
which,  however,  the  answer  is,  that  if  the  errors 
are  frivolous  and  yexatious  the  court  .has  power 
over  its  own  process,  and  will  prevent  its  being 
abused.  At  all  events,  notwithstanding  the  dictum 
of  Lord  Campbell,  in  Beg.  v.  Law  (27  L.  J.  403, 
Q.B.),  to  the  effect  that  the  fiat  is  a  condition 
precedent  to  the  issuing  of  a  writ  of  error,  it  is 
contended  that  sufficient  doubt  is  thrown  upon 
the  pomt,  by  the  decisions  which  have  been  now 
cited,  to  make  it  a  matter  well  deserving  an 
opportunity  of  being  seriously  discussed  and 
argued. 

Bramwbll,  B. — ^We  will  consult  the  Lord  Chief 
Baron  and  the  other  members  of  the  court,  before 
giving  our  decision  in  this  case. 

Gur.  adv,  vuU, 

May  10. — Baamwell,  B. — As  there  can  be  no 
doubt  that  the  staying  of  an  action  absolutely 
and  altogether  is  a  matter  of  a  somewhat  grave 
nature,  especially  when  and  if,  as  in  the  present 
case,  the  plaintiff  in  the  action  asserts  that 
he  has  an  arguable  point  upon  which  he 
wishes  to  obtain  the  judgment  of  the  court,  we 
thought  it  well,  my  brother  Cleasby  and  myself, 
to  postpone  giving  our  decision  in  this  case  until 
we  had  first  consulted  with  the  Lord  Chief  Baron 
and  the  other  judges  of  the  court  on  the  matter. 
We  have  had  an  opportunity  of  doing  so,  and 
having  had  the  advantage  of  that  consultation, 
we  are  enabled  to  say  that  it  is  the  unanimous 
opinion  of  the  Lord  Chief  Baron  and  our  brothers 
Pollock  and  Amphlett,  as  well  as  of  ourselves,  that 
the  order  of  Huddleston  J.,  was  perfectly  right 
and  proper,  and,  consequently,  that  the  rale 
applied  for  by  the  plaintiff  to  rescind  that 
order  must  be  refused,  as  not  the  slightest 
ground  has  been  dhown  for  reversing  or  in 
any  way  varying  such  order.  The  defendant 
has  sworn,  and  indeed  it  is  within  the  know- 
ledge of  the  court,  that  it  his  duty  not  to  issue 
or  seal  a  writ  of  error  until  the  fiat  of  the 
Attorney- General  permitting  it  to  be  done  has. 
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been  presented  to  him.    Until,  therefore,  that  fiat 
has  been  issaed,  there  oan  be  no  duty  on  the  de- 
fendant to  seal  the  writ.    But  then  the  plaintiff 
says,  the  writ  in  this  case    is    according  to  the 
sathorities  that  have  been   cited,  a  writ  to  be 
granted  em  debito  juatitus,  and  the  court  are  there- 
fore bound  to  give  the  plaintiff    his  role.    Our 
opinion,  however,  on  that  point  is  that  that  is  a 
matter  entirely  for  the  Attomey-Greneral  himself 
alone  to  deal  with  and  to  decide  according  to  his 
discretion,  and  with  the  exercise  of  that  discretion 
we  cannot  interfere.    The  plaintiff  did,  it  appears, 
apply  to  the  Attorney- General  for  his  fiat,  which 
the  Ittorney-General  refused  to  give,  and  Ihere- 
npon  the  plaintiff  tendered  a  writ  of  error  to  the 
defendant,  to    be  sealed  by  him  as  the  proper 
officer  for  that  purpose,  and  the  defendant  refused 
to  seal  the  writ  on  the  ground  that  the  necessary, 
fiat  of  the  Attorney-General  had  not  been  obtained ; 
and  thereupon  the  plaintiff  brought  this  present 
action  to  recover  damages  against  the  defendant 
for  such  refofial.  Now  we  are  all  clearly  of  opinion, 
and  for  the  reason  before-mentioned,  that  there 
was  no  duty  whatever  on  the  defendant  in  this 
matter,  and  that  this  action  is  a  perfectly  pre- 
tenoelees  one,  and  was  most  properly  stayed  by 
my  brother  Huddleston  as   being  frivolous  and 
vexatious,    and    an    abuse    of    the    process    of 
the  court.      The  action    is   entirely  groundless, 
and  it  is  the  duty  of  the  court  to  put  a  final  and 
complete  end  to  it.    I  again  say  that  this  is  the 
nnanimous  opinion  not  only  of  my  brother  Cleasby 
and  myself,   but  of  every  other  member  of  the 
court 

Cleasbt,  B. — I  am  quite  of  the  same  opinion. 
Until  the  Attorney-General  has  issued  his  fiat  for 
the  writ  of  error,  no  duty  on  the  part  of  the  defen- 
dant can  arise  at  all.  The  present  action  is 
brought  against  the  defendant  for  doing  that 
which,  as  a  ministerial  officer,  he  was  positively 
bound  to  do,  namely,  for  refusing  to  seal  the  writ 
of  error  in  the  absence  of  the  Attorney-Generars 
fiat,  and  such  an  action  cannot  be  maintained. 
Had  the  fiat  been  given  a  different  question  might 
have  arisen.  EuU  refused. 

Attorney  for  the  plaintiff,  the  applicant,  G. 
Harcourt 


Beported  hj  M.  W.  McExllab.  Esq.,  Barrlater^at-Law. 


June  15  and  16, 1875. 
Beg.  V,  The  Justices  of  Sussex. 

Ifuane  pri807ier — Inquiry  concerning  seitlemeni — 
Prison  contra^ — Justices  of  contracting  and 
receiving  authority — 3  ^  4  Vict  c.  64—27  Sf  28 
Viet,  c,  29—28  ^  29  Vict.  c.  126. 

By  sect,  1  of  the  Insane  Frisoners*  Act  1840,  two 
justices  of  the  'peace  of  the  cownty,  city,  borough, 
or  pUtce  where  an  insane  prisoner  is  imprisoned 
may  inquire,  with  the  aid  of  two  physicians  or 
surgeons,  cbs  to  the  insanity  of  such  person.  By 
sect,  2,  tf»  aXL  such  cases  as  aforesaid,  unless  one  of 
her  Majesty* s  Principal  Secretofries  of  State  shall 
otherwise  direct,  it  shaU  he  la/wful  for  such  two 
j^istiees  or  any  other  two  justices  of  the  pea,ce  of 
the  county^  city,  borough,  or  place  where  such 
person  is  imprisoned,  to  inquire  into  a/ad  ascer- 
tain such  person's  legal  settlement,  with  the  object 
of  ordering  payment  of  tlie  costs  of  his  mainten' 
(uiee.    Beet.  1  of  this  Act  is  repealed  by  the  Insane 


Prisoners^  Act  Amendment  Act  1864,  and  other 
provisions  are  made  for  inquiring  into  a  prisoner's 
insanity  by  visiting  or  other  justices,  withphysicians 
or  surgeons,  and  in  certain  cases  by  physicians  or 
surgeons  only.    The  Prison  Act  1865  provides  for 
contracts  between  prison  authorities  for  the  deten^ 
tion  of  prisoners,  and  enacts  {sect,  57)  tlmt  every 
prison,  wheresoever  situate,  shaU,  for  all  purposes 
be    deemed    to    be   within    the    limits    of    the 
place  for  which  it  is    used  as  a    prison;    and 
also  {sect,  65)  thai  the  prison  of  the  receiving 
OAithority  shaU,for\allthe  purposes  of  and  incidental 
to  the  commitment,  trial,  detention,  and  punishment 
of  the  prisoners  of  the  contra^ing  authority,  or 
any  of  such  purposes,  according  to  the  tenor  of  the 
contract,    be    deemed    to    be  the  prison  of  the 
contracting  authority : 
Upon  demurrer  to  return  to  a  mandamus,  directing 
the  justices  of  a  county,  in  the  prison  of  which  an 
insane  prisoner  had  been  detained  under  a  contra>ct 
with  a  borough,  to  ascertain  the  settlement  under 
sect,  2  of  tlie  said  Act  of  1840, 
Held  by  tlie  Exchequer    Chamber,  affirming    the 
Queen's  Bench,  that  this  section  imposes  a  duty 
upon  the  proper  justices  to  make  this  inquiry  upon 
receipt  of  a  requisition  from  the  Home  Secretary  ; 
and  that  there  is  nothing  xn  the  said  two  later 
Acts  0/1864  and  l^htotransfer  tlieduty  of  making 
this  inquiry  from  the  justices  of  the  county  in 
which  the  prisoner  was  actually  in  prison  to  the 
justices  of  the  borough  which  contracted  for  the 
prisoner's  detention. 
This  was  an  appeal  by  the  justices  of  the  County  of 
Sussex  against  a  judgment  of   Cockburn,  G.J., 
Mellor  and  Quain,  JJ.,  m  favour  of  the  prosecution, 
upon  a  demurrer  to  a  return  to  a  writ  of  mandamus, 
by  which  writ  the  visiting  justices  of  the  county 
prison  of  Lewes  were  directed  to  inquire  into  and 
ascertain  the  place  of  the  laut  legal  settlement  and 
the  pecuniary  circumstances  of   Christiana  Ed- 
munds, now  confined  as  a  criminal    lunatic  at 
Broadmoor. 

The  return  stated  that  the  council  of  the  borough 
of  Brighton  and  the  justices  for  the  Eastern 
Division  of  the  county  of  Sussex  were  respectively 
prison  authorities  within  the  meaning  of  the  Prison 
Act  1865;  the  former  in  1867  had,  in  conformity 
with  sect.  31  of  the  said  Act,  entered  iuto  a  con- 
tract with  the  said  justices  for  the  receival  and 
maintenance  in  the  said  gaol  at  Lewes  of  all 
prisoners  maintainable  at  the  expense  of  the 
oorough  of  Brighton  for  fifty  years.  In  1871,  upon 
the  committal  of  the  Brighton  stipendiary  magis- 
trate, the  said  C.  Edmunds  was  convicted  at  the 
Central  Criminal  Court  upon  an  indictment  for 
murdef  within  the  borough  of  Brighton,  and  sen- 
tenced to  death.  Before  and  after  her  trial  she  was 
received  into,  imprisoned,  and  maintained  in  the 
said  county  prison  at  Lewes,  pursuant  to  the  said 
contract ;  and  whilst  there,  after  sentence  of  death, 
it  was  made  to  appear  to  the  Secretary  of  State  for 
the  Home  Department  that  she  was  insane ;  and 
she  was,  under  his  warrant,  removed  to  Broadmoor 
Lunatic  Asylum.  It  was  submitted  in  the  return 
to  the  writ  that,  at  the  time  she  was  so  removed, 
she  was,  under  sects.  57  and  66  of  the  Prison  Acti 
1865,  constructively  and  in  contemplation  of  law 
imprisoned  within  the  prison  of  the  council  of  the 
borough  of  Brighton,  and  not  within  the  prison  of 
the  justices  of  tne  Eastern  Division  of  Sussex,  and 
that  any  such  requisition  as  in  the  said  writ 
mentioned,  if  made  at  all,  should,  pursuant  to  the 
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Btatates  of  3  &  4  Yict.  c.  54;  23  &  24  Yict.  c.  75  ; 
27  &  28  Yict.  o.  29 ;  and  the  said  Prison  Act 
1865,  have  been  made  to  snch  council  or  to  two 
justices  in  and  for  such  borough,  and  could  not  be 
and  was  not  lawfully  made  to  the  said  justices  of 
Sussex,  and  they  were  not  bound  to  comply  with 
the  said  requisition. 

The  case  on  demurrer  in  the  court  below  is 
reported  L.  Bep.  10  Q.  B.  166;  and  it  is  also 
reported,  together  with  the  writ,  the  return,  and  the 
judgments  of  Blackburn  and  Quain,  J  J.,  on  making 
the  rule  absolute,  as  well  as  the  arguments  and 
judgments  on  demurrer,  31  L.  T.  Bep.  N.S.  723. 

June  15. — Coheut  Q.O.  (with  lAbmley  ISmith), 
argued  for  the  defendants,  the  appellants. 

iowen  appeared  for  the  prosecution.  ' 

Gleasby,  B.,  at  the  conclusion  of  the  argument 
for  the  the  defendants,  stated  that  the  court  would 
consider  whether  they  should  require  to  hear  the 
counsel  for  the  prosecution. 

Otir,  adv,  vuU, 

June  16. — Gleasbt,  B. — We  have  determined 
that  there  will  be  no  necessity  to  hear  Mr.  Bowen. 
The  question  is,  who  is  to  discharae  the  duty  required 
by  the  second  section  of  3  &  4  Yict.  c.  54P  1  say 
"  the  duty  required,"  because  a  doubt  has  been 
suggested  as  to  the  effect  of  the  words  at  the 
beginning  of  the  section,  "  it  shall  be  lawful "  for 
such  two  justices  to  inquire  into  and  ascertain  the 
matters  required.  When  we  see  the  character  that 
the  {)er8ons  fill  who  are  called  upon  to  make  this 
inquiry,  and  for  that  purpose  we  must  look  at  the 
section  preceding,  we  conclude  that  the  matter  can 
be  done  by  justices  only,  and  that  if  the  defendants 
are  the  right  persons,  it  is  as  much  their  duty  as 
if  stronger  words  had  been  used.  It  has  also  been 
suggested  that  the  Home  Secretary  is  nowhere 
authorised  to  make  an  order  which  the  defendants 
can  be  compelled  by  mandamus  to  obey ;  but  that 
objection  is  based  upon  a  mistake  as  to  what  is  in 
the  writ ;  the  only  reference  thereto  the  Home  Secre- 
tary is  in  respect  of  the  recjuisition  which  he  may 
make  upon  the  proper  justices.  If  the  requisition 
be  made,  and  the  justices  refuse  to  obey  the  Act 
of  Parliament  anybody  may  prosecute  the  man- 
damus,  and  it  appears  to  be  his  duty  rather  than 
that  of  any  otner  person;  the  second  section 
begins  "  That  in  all  such  cases  as  aforesaid,  unless 
one  of  Her  Majesty's  Principal  Secretaries  of  State 
shall  otherwise  direct ;  "  this  leaves  to  the  Secre- 
tary of  State's  discretion  entirely  whether  this 
section  shall  be  acted  upon,  and  it  is  but  reasonable, 
therefoie,  that  some  notice  or  requisition  be  given 
by  him  to  the  justices  before  they  take  any  steps  in 
the  matter.  The  onlv  further  matter  we  have  to 
consider,  and  that  is  the  substantial  dispute,  A  upon 
whom  this  duty  is  imposed.  The  first  section  of 
the  Act  has  been  repealed,  but  it  is  necessary  to 
refer  to  it,  in  order  to  understand  the  second ;  b^  it, 
two  justices  of  the  peace  where  a  prisoner  is  im- 
prisoned may,  on  his  becoming  insane,  inquire  with 
medical  aid  respecting  such  insanity.  The  second 
section  enacts,  subject  to  the  direction  of  a 
Secretary  of  State,  that  it  shall  be  lawful  for 
such  two  justices,  namely  those  who  were  em- 
ployed under  the  first  section,  or  any  other  two 
justices  of  the  peace  of  the  county,  city,  borough, 
or  place  where  such  person  is  imprisoned,  to  make 
inquiry  concerning  the  place  of  settlement  of 
the  insane  prisoner.  By  27  &  28  Yict.  c.  29,  s.  1, 
the  first  section  of  the  previous  Act  of  1840  is 
repealed,  but  nothing  therein  relates  to  the  second 


section.  Sect.  2  of  the  later  Act  contains  • 
provision  with  some  alterations  from  that  in  the 
repealed  section ;  if  such  insane  person  is  oonftaed 
in  a  prison  to  which  visiting  justices  are  appointed, 
two  or  more  of  the  visiting  justices  of  such  prison 
are  to  make  inquiry  concerning  the  insanity :  and 
if  the  Secretary  of  State  has  reason  to  believe  a 
prisoner  sentenced  to  death  to  be  insane,  he  may 
institute  the  inquiry  without  reference  to  the  visit- 
ing justices  or  justices  of  the  place.  The  second 
inquiry,  however,  about  the  settlement  and  odier 
matters  is  left  as  it  was  before.  By  these  two  Acts, 
the  only  justices  who  can  perform  any  of  the  duties 
i*equired  are  the  visiting  justices  of  the  prison,  if 
it  nus  visiting  justices,  and  the  justices  of  the 
county,  city,  borough,  or  place,  in  which  the  place 
of  confinement  is  situated,  if  it  has  no  visiting  jus- 
tices. The  Acts  clearly  point  this  out ;  no  other 
justices  can  interfere,  and  there  is  nothing  to  show 
that  any  other  set  of  justices  should  be  admitted 
to  the  prison  at  all.  Then  we  must  consider  the 
effect  of  28  &  29  Yict.  o.  126,  which  is  said  to  transfer 
the  duty  of  making  the  particular  inquiry  concern- 
ing the  insanity  under  sect.  2  of  the  Act  of  1840,  to 
the  justices  of  a  different  place  from  that  of  the  con- 
finement. The  question  turns  upon  the  words  of 
the  66th  section,  which  enacts  that  "where  a  prison 
authority  in  this  section  called  the  contracting 
authority,  has  oontracted  with  any  other  prison 
authority,  in  this  section  called  the  receiving 
authority  that  the  receiving  authority  is  to 
receive  into  and  maintain  in  its  prison 
any  prisoners  maintainable  at  the  expense 
of  the  contracting  authority,  the  prison  of  the 
receiving  authority  shall  for  all  the  purposes  of 
and  incidental  to  the  commitment,  trial,  detention, 
and  punishment  of  the  prisoners  of  the  oontraoting 
authority,  or  any  of  such  purposes,  acoording  to 
the  tenor  of  the  contract,  be  deemed  to  be  the 
prison  of  the  contracting  authority,  except  that  the 
contracting  authority  shall  have  no  ri^ht  to  inter- 
fere in  the  management  of  the  prison  of  the 
receiving  authority.  It  is  necessary  to  refer  to 
two  earlier  sections  in  the  Act;  by  the  31st  "Any 
prison  authority  may  contract  with  any  other 
prison  authority  having  a  prison  in  conformity  with 
the  requisitions  of  this  Act,  that  the  latter  author- 
ity is  to  receive  into  and  maintain  in  its  prison  or 
one  of  its  prisons  all  prisoners  maintainable  at  the 
expense  of  the  former  authority,  or  any  particular 
class  or  classes  of  such  prisoners.  Provided  that 
no  such  contract  shall  be  valid  unless  the  prison  of 
the  latter  authority  is  approved  by  one  of  Her 
Majesty's  Principal  Secretaries  of  State  as  being  a 
fit  prison  to  receive  the  prisoners  contracted  to  be 
received  there."  And  by  the  following  (32nd) 
section,  **  A  contract  entered  into  between  prison 
authorities  for  the  reception  into  and  their  main- 
tenance in  the  prison  of  the  one  authori^  of  the 
prisoners  maintainable  by  the  other  authority,  may 
mclude  the  costs  of  conveying  the  prisoners  to 
prison,  and  all  other  costs  incurred  in  respect  of 
such  prisoners."  Now  we  must  see  what  is  the 
proper  effect  which  should  be  given  to  section  ^» 
and  whether  that  effect  is  such  as  the  defendants 
contend.  It  appears  to  me  to  be  an  essential 
provision  for  carrying  out  the  objects  of  that  psft 
of  the  Act  which  relates  to  prison  contracts,  and  in 
order  to  avoid  the  difficulties  which  might  other- 
wise arise  therefrom.  The  piuposes,  however,  for 
which  the  prison  of  the  receiving  authority  is  to  be 
deemed  to  ne  the  prison  of  the  contracting  aathor- 
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ity  are  limifced  to  Bach  as  are  of  and  incidental  to 
the  commitment,  trial,  detention,  and  punishment 
of  the  prisoners  of  the  contracting  authority 
according  to  the  tenor  of  the  contract.  We  can,  I 
think,  ^Te  full  efiect  to  the  meaning  of  this  provi- 
sion without  assuming  it  to  contemplate  the 
purpoee  of  inquiry  concerning  the  insanity  of  such 
prisoners.  We  ought  not,  I  thinki  to  strain  the 
meaning^  of  the  section,  even  if  our  limitation  of 
its  moaning  should  entail  some  cost  upon  the 
receivings  authority.  The  contract  which  they 
make  may  include  costs  of  prisoners'  conveyance 
and  all  other  costs  incurred  in  respect  of  such 
prisoners.  It  has  heen  said  that  the  costs  of  this 
mquiry  are  hevond  those  provided  for  by  the  32nd 
section,  and  that  any  provision  respecting  them 
between  the  authorities  would  be  eoitra  vires ;  I 
cannot  myself  see  how  that  can  be,  or  why  it  should 
be  80 ;  bat  whether  such  costs  can  be  contracted 
for  or  not  under  this  Act  of  Parliament,  the  con- 
tract is  at  all  events  optional  with  the  receiving 
authorities,  and  they  can  protect  themselves  from 
the  risk  of  such  expenses.  With  reference  to  the 
convenience  and  reasonableness  of  a  choice  of 
authority  for  carrying  out  this  duty,  I  think  that 
undoubtedly  our  decision  to  impose  it  upon  the 
iostioes  of  the  immediate  neighbourhood  is  the 
best»  and  IfaQ  to  see  that  any  hardship  need  follow 
in  consequence.  The  judgment,  therefore,  of  the 
Queen's  Bench  will  be  affirmed. 

Gbovb,  J.,  Pollock,  and  Amfhlbtt,  BB.  oon- 
curred. 

DsincAH,  J.  was  present  throughout  the  argu- 
ment, but  not  when  judgment  was  delivered.^ 

Judgment  for  prosecution. 

Attorneys  for  the  prosecution,  Baven  and 
BrtuUeVf  for  the  Solicitor  to  the  Treasury. 

Attorneys  for  the  defendants.  Palmer,  Btdlf  and 
Fry,  for  H,  J.  Jones,  Lewes. 


OBOWH  CASES  BESEBVED. 

Bepoirted  bj  Joks  THOMnov,  Esq.,  Bwcxitter-At-Law. 


May  29  and  June  12, 1875. 

(Before  Gockburv,  G.J.,  Kellt,  G.B.,  Bbamwbli, 
B.,  Blackbitbn,  Mellok,  and  Lush,  J  J.,  Gleasbt, 
B.,  Babtt,  Gbove,  DsmiAK,  Quain,  and  Aeghi- 
BAU),  JJ.,  Pollock,  and  Amfhlett,  BB.,  and 
FiJBLD,  and  Lindlbt,  JJ.) 

Eso.  V.  Pbutcb. 

Abduetum — Qvrl  under  sixteen — 24  ^  25  Viet,  c. 

100,  s,  55. 
It  is  no  defence  to  an  indifstment  for  unlawfully 
taking  an  unmarried  girl  tmder  the  age  of  sixteen 
years  out  of  the  possession,  and  against  the  wiU 
of  her  father,  ^c,  contrary  to  the  24t  ^  2b  Vict. 
e.  100,  s.  55,  that  the  defendant  bond  fide  and 
reasonably  believed  thai  the  girl  was  older  thar^ 
sixteen.    jBrett,  J.  dissentiente, 
Gasb  reserved  for  the  opinion  of  this  Gourt  by 
Denman,  J. 

At  the  Assizes  for  Surrey  held  at  Kingston-on- 
Thames  on  the  24th  March  last,  Henry  Prince  was 
tried  before  me  upon  thecharge  of  having  unlawfully 
taken  one  Annie  Phillips,  an  unmarried  girl  being 
under  the  age  of  sixteen  years,  out  of  the  possession, 
and  against  the  will  of  her  father.  The  indictment 
was  framed  under  sect.  55  of  24  &  25  Yict.  c.  100. 

He  was  found  guilty  but  judgment  was  respited 
in  order  that  the  opinion  of  the  Gourt  for  Grown 


I  Oases  reserved  might  be  taken  upon  the  following 
case. 

All  the  facts  necessary  to  support  a  conviction 
existed  and  were  found  by  the  jury  to  have  existed, 
unless  the  following  facts  constitute  a  defence.  The 
girl  Annie  Phillips,  though  proved  by  her  father 
to  be  fourteen  years  old  on  the  6th  Apnl  following, 
looked  very  much  older  than  sixteen ;  and  tbe  jury 
found  upon  reasonable  evidence,  that  before  the 
defendant  took  her  away  she  had  told  him  that  she 
was  eighteen,  and  that  the  defendant  bond  fide 
believed  that  statement  and  that  such  belief  was 
reasonable. 

If  the  Gourt  is  of  opinion  that  under  these  cir- 
cumstances a  conviction  was  right,  the  defendant 
is  to  appear  for  judgment  at  the  next  Assizes  for 
Surrey,  otherwise  the  conviction  is  to  be  quashed : 
(See  A  V.  Robins,  1  G.  &  E.  456;  B.  v.  Olifi^, 
10  Gox  402.) 

Ko  counsel  was  instructed  to  argue  on  behalf  of 
the  prisoner. 

May  29. — Idlley,  for  the  prosecution.  The  con- 
viction was  right.  The  24  &  25  Yict.  c.  100,  s.  55, 
which  enacts  that  whosoever  shall  unlawfully  take 
or  cause  to  be  taken  any  unmarried  girl,  being 
under  the  age  of  sixteen  years,  out  of  the  possession, 
and  against  the  will  of  her  father  or  mother,  or  of 
any  otner  person  having  the  lawful  care  or  charge 
of  her,  shall  be  guilty  of  a  misdemeanor,  is  one  of 
a  series  of  enactments  in  the  statute  intended  for 
the  protection  of  females.  It  is  no  defence  that  the 
girl  lefb  voluntarily  or  consented  to  being  taken  out 
of  the  custody  of  her  parents  or  guardian.  In  Reg. 
V.  Kipps  (4  Gox.  G.  G.  167)  upon  the  previous 
statute  of  9  Geo.  4,  c.  31,  s.  20  (which  ^as  precisely 
similar  to  the  present  enactment)  it  Uras  so  held. 
In  that  case  Maule,  J.  said  "  If  the  construction 
apparentlyput  upon  the  statute  in  Beg.  v.  Meadows 
(1  Gar.  &  Kir.  399)  be  the  right  construction,  the 
Act  can  hardly  ever  be  violated  exept  in  the  case 
of  children  in  arms.  It  rarely  or  never  happens 
that  the  abductor  carries  awi^  a  girl  of  fourteen  or 
fifteen  in  his  arms,  or  upon  his  back,  so  that  such 
an  interpretation  woula  make  the  statute  inopera- 
tive. The  law  throws  a  protection  about  young 
persons  of  the  female  sex,  and  within  the  age 
specified  by  the  statute.  It  has  been  determined 
by  the  Legislature  that  at  that  age  young  females 
are  not  able  to  protect  themselves,  or  give  any 
binding  consent  to  a  matter  of  this  description.  It 
is,  therefore,  quite  immaterial  whether  the  girl 
abducted  consent  or  not.  If  her  family,  that  is  to 
say,  those  who  under  the  statute  may  lawfully  have 
the  possession  and  control  over  her,  do  not  consent 
to  her  departure,  the  offence  is  completed."  So  in 
Beg.  V.  Olifier  (10  Gox  G.  G.  404)  where  tbe 
prisoner's  counsel  contended  that  the  statement  of 
the  girl  to  the  prisoner  that  she  was  seventeen 
years  old  relievea  him  from  the  charge  of  abduction 
under  the  statute,  Bramwell,  B.  was  of  opinion 
that  any  man  who  dealt  with  an  unmarried  female 
did  so  at  his  own  peril,  and  if  she  turned  out  to  be 
under  sixteen  years  old  he  was  liable  under  this 
statute.  Again  in  Beg.  v.  Mycock  (12  Gox  G.  G.  28) 
upon  an  indictment  under  this  statute,  Willes,  J. 
told  the  jury  that  the  fact  of  the  girl  being  a  con- 
senting party  could  not,  so  far  as  the  jury  were 
concerned,  uDsolve  the  prisoner  from  the  charge  of 
abduction,  although  it  might  be  a  matter  for  some 
consideration  in  dealing  with  him  afterwards, 
should  the  case  result  in  a  conviction.  The  statute 
upon  which  the  prosecution  was  based  was  for  the 
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protection  of  the  rights  of  parents;  and  the  prisoner 
had  no  more  right  to  deprive  the  father  of  the 
girl  of  his  property,  as  it  were,  in  her  and  his 
possession  of  her,  than  he  wonld  have  had  a  right 
to  go  into  his  shop,  and  carry  &way  one  of  his 
telescopes  or  optical  instruments.  The  girl  was 
also  just  as  much  in  the  possession  of  her  father 
when  she  was  walking  in  the  street,  unless  she  had 
given  up  the  intention  of  returning  home,  as  if  she 
had  actually  been  in  her  father's  house  when  taken 
off.  Lastly  the  prisoner  was  bound  to  ascertain 
the  girl's  age;  or  failing  to  do  that,  to  take  the  conse- 
quences of  abducting  her,  if  it  turned  out  that  she 
was  under  sixteen  years  old.  In  Reg,  v.  Booth 
(12  Cox  C.  C.  231)  Qii&in,  J.  expounded  the  law  in 
a  similar  way.  The  defence  there  was  that  the  pri- 
soner, actuated  by  religious  and  philanthropic  mo- 
tives, had  taken  the  girl  from  her  parents  in  order 
to  save  her  from  seclusion  in  a  convent ;  and  that 
he  had  no  means  of  ascertaining  her  age.  Qnain, 
J.  said  to  the  jury :  "  The  law  is  perfectly  clear,  and 
well  established  by  decisions  upon  that  section. 
You  have  nothing  to  do  with  what  was  the  prisoner's 
motive  in  taking  this  girl  away.  It  is  utterly  im- 
material whether  he  thought  her  eighteen  years  of 
age  or  less.  If  he  undertook  the  responsibility  of 
taking  an  unmarried  girl  out  of  her  father's  house, 
though  she  consented  to  go,  and  he  had  no  bad 
motive,  and  although  he  did  not  know  her  to  be 
under  the  age  of  sixteen,  he  is  responsible  for  his 
act.  His  motives,  his  philanthropy,  and  the  fact 
that  she  was  willing  to  go,  have  nothing  to  do 
with  the  question  before  you." 

The  following  cases  were  also  referred  to 

Reg,v,  Rohins,  1  Car.  &  Kir.  45B : 

Reg.  V.  Timmina,  30  L.  J.  45,  M.  C;  8  Cox  C.  C.  401 ; 

Reg.  V.  Bleep,  8  Cox  C.  C.  472 ;  SO  L.  J.  170,  M.  C. ; 

Attorney -QeneraX  v.  Lockwood,  9  M.  &  W.  875  ; 

Reg.  V.  Marsh,  2  B.  Ai  C.  717  ; 

Lee  V.  Simptim,  8  C.  B.  871. 

Cur.  adv.  vuU. 

June  12. — ^Bramwell,  B.  delivered  the  following 
judgment,  to  which  the  Lord  Chief  Baron  Kelly, 
Cleasbt,  B.,  Grove.  J.,  Pollock,  B.,  and  Amphlett,  B. 
assented. — The  question  in  the  case  depends  on  the 
construction  of  the  statute  under  which  the  prisoner 
is  indicted.  That  enacts  that  "  whosoever  shall 
unlawfully  take  any  unmarried  girl  under  the  a^e 
of  sixteen  out  of  the  possession,  and  against  the  will 
of  her  father,  or  mother,  or  any  other  person  having 
the  lawful  care  or  charge  of  her,  shall  be  guilty  of  a 
misdemeanor."  Now  the  word  "unlawfully"  means 
"  not  lawfully,"  "otherwise  than  lawfully"  "without 
lawful  cause  "-rsuch  as  would  exist  for  instance  on 
a  taking  by  a  police  officer  on  a  charge  of  felony  or 
a  taking  by  a  father  of  his  child  from  her  school. 
The  statute,  therefore,  may  be  read  thus :  "whoso- 
ever shall  take  &c.  without  lawful  cause."  Now 
the  prisoner  had  no  such  cause,  and  consequently 
except  in  so  far  as  it  helps  the  construction  of  the 
statute,  the  word  "  unlawfully  "  may,  in  the  present 
case,  be  left  out,  and  then  the  cjuestion  is,  has  the 
prisoner  taken  an  unmarried  girl  under  the  age  of 
sixteen  out  the  possession  of,  and  against  the  will 
of  her  father.  In  fact  he  has ;  but  it  is  said  not 
within  the  meaning  of  the  statute,  and  that  that 
must  be  read  as  though  the  word  "  knowingly " 
or  some  equivalent  word  was  in,  and  the  reason 
given  is,  that  as  a  rule  the  mens  rea  is  necessary  to 
make  any  act  a  crime  or  offence,  and  that  if  the 
facts  necessary  to  constitute  an  offence  are  not 
known  to  the  alleged  offender,  there  can  be  no 


mens  rea.    I  have  used  the  word  "knowingly," 
but  it  will  perhaps  be  said  that  here  the  priaoner 
not  only  did  not  do  the  act  knowingly,  but  knew, 
as  he  would  have  said,  or  believed,  that  the  fiict  was 
otherwise  than  such  as  would  have  made  his  act 
a  crime;  that  here  the  prisoner  did  not  say  to  himself, 
"  I  do  not  know  how  the  fact  is,  whether  she  is  under 
sixteen  or  not,  and  will  take  the  chance,"  but  acted 
on  the  reasonable  belief  that  she  was  over  sixteen ; 
and  that  though,  if  he  had  done  what  he  did, 
knowing  or  believing  neither  way,  but  hazarding  it, 
there  would  be  a  mens  rea,  there  is  not  one  when 
he  believes  he  knows  that  she  is  over  sixteen.    It 
is  impossible  to  suppose  that  a  person  taking  a 
girl  out  of  her  father's  possession  against  his  will 
is  goiUy  of  no  offence  within  the  statute  unlesa 
he,  the  taker,  knows  she  is  under  sixteen — that 
he  would  not  be  guilty  if  the  jury  were  of  opinion 
he  knew  neither  one  way  nor  the  other.     Let 
it  be  then  that  the  question  is  whether  he  is 
guilty  where  he  knows,  as  he  thinks,  that  she 
IS  over  sixteen.    This  introduces  the  necessity  for 
reading  the  statute  with  some    strange    words 
introduced ;  as  thus :  "  Whosoever  shall  take  any 
unmarried  girl  being  under  the  age  of  sixteen,  and 
not  believing  her  to  be  over  the  age  of  sixteen,  oat 
of  the  possession,"  &o.    Those  words  are  not  there, 
and  the  question  is   whether  we  are  bound  to 
construe  the  statute  as  though  they  were,  on 
account  of  the  rule  that  the  mens  rea  is  necessary 
to  make  an  act  a  crime.    I  am  of  opinion  that  we 
are  not,  nor  as  though  the  word  "  knowingly  "  was 
there,  and  for  the  following  reasons.      The  act 
forbidden  is  wrong  in  itself,  if  without  lawful  cause. 
I  dp  not  say  illegal,  but  wrong.    I  have  not  lost 
sight  of  this,  that  though  the  statute  probably 
principally  aims  at  seduction  for  carnal  purposes, 
the  taking  may  be  by  a  female,  with  a  good  motive. 
Nevertheless,  though  there  mf^  be  cases  which  are 
not  immoral  in  one  sense,  I  say  that  the  act 
forbidden  is  wrong.    Let  us  remember  what  is  the 
case  supposed  by  the  statute.    It  supposes  that 
there  is  a  girl, — it  does  not  say  a  woman,  but  a  girl 
somethiug  between  a  child  and  a  woman — ^it  sup- 
poses she  is  in  the  possession  of  her  £ather,  or 
mother,  or    other    person    having    lawful    care 
and  charge  of  her,  and  it  supposes  there  is  a  taking, 
and  that  that  taking  is  against  the  'will  of  the 
person  in  whose  possession  she  is.    It  is  then  a 
taking  of  a  girl  in  the  possession    of    someone, 
against  his  will.    I  say  that  done  without  lawful 
cause  is  wrong,  and  that  the  Legislature  meant  it 
should  be  at  the  risk  of  the  taker,  whether  or  no 
she  was  under  sixteen.    I  do  not  say  that  taking  a 
woman  of  fifty  from  her  brother's  or  even  father's 
house  is  wrong.     She  is  at  an  age  when  she  has  a 
right  to  choose  for  herself,  she  is  not  a  girl,  nor  of 
such  tender  age  that  she  can  be  said  to  be  in  the 
possession  of  or  under  the  care  or  charge  of  any- 
one. If  I  am  asked  where  I  draw  the  line,  I  answer 
at  when  the  female  is  no  longer  a  girl  in  anyone's 
possession.    But  what  the  statute  oontemplates, 
and  what  I  say  is  wrong,  is  the  taking  of  a  female  of 
such  tender  years  that  she  is  properly  called  a  girl, 
and  can  be  said  to  be  in  another's    possession, 
and  in  that  other's  care  or  charge.    No  argument 
is  necessary  to  prove  this ;  it  is  enough  to  state  the 
case.    The  Legislature  lias  enacted  that  if  anyone 
does  this  wrong  act  he  does  it  at  the  risk  of  her 
turning  out  to  be  under  sixteen.    This  opinion 
gives  full  scope  to  the  doctrine  of  the  mens  rea.  If 
the  taker  believed  he  had  the  father's  consent, 
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though  wrongly,  he  would  have  no  mens  rea.  So 
if  he  did  not  know  she  was  in  anyone's  possession, 
nor  in  the  care  or  charge  of  anyone.  In  those  cases 
he  would  not  know  he  was  doing  the  act  forbidden 
by  the  statute,  an  act  which  if  he  knew  she  was  in 
the  possession  and  care  or  charge  of  anyone,  he 
wonld  know  was  a  crime  or  not  according  as  she 
was  under  sixteen  or  not.  He  would  know  he 
was  doing  an  act  wrong  itself,  whatever  was  his 
intention,  if  done  without  lawful  cause.  In  addition 
to  these  considerations  one  may  add,  that  the  statute 
does  use  the  word  "unlawfully,  and  does  not  use  the 
words  '*  knowingly  or  not  believing  to  the  con- 
traiT."  If  the  question  was  whether  his  act  was  un- 
lawml  there  would  be  no  difficulty  as  it  clearly  was 
not  lawf  uL  This  view  of  the  section  to  my  mind  is 
much  strengthened  by  a  reference  to  other  sections 
of  the  same  statute.  Sect.  50  makes  it  a  felony  to  un- 
lawfullyand  carnallyknowagirl  under  the  ageqf  ten. 
Sect.  51  enacts  (when  she  is  above  ten  and  under 
twelve)  to  unlawfully  and  carnally  know  her  is  a 
misdemeanor.  Can  it  be  supposed  in  the  former 
case,  a  person  indicted  might  claim  to  be  acquitted 
on  the  ground  that  he  had  believed  the  girl  was  over 
ten  though  under  twelve,  and  uo  that  he  had  only 
committed  a  misdemeanor,  or  that  he  believed  her 
over  twelve,  and  so  had  committed  no  offence  at 
all ;  or  that  in  a  case  under  sect.  51,  he  could  claim 
to  be  acquitted,  because  he  believed  her  over  twelve  ? 
In  both  cases  the  act  is  intrinsically  wrong.  For 
the  statute  says  if  "  unlawfully  '*  done.  The  act 
done  with  a  mens  rea  is  unlawfully  and  carnally 
knowing  the  girl,  and  the  man  doing  that  act  does 
it  at  the  risk  of  the  child  being  under  the  statutory 
age.  It  would  be  mischievous  to  hold  otherwise.  So 
sect.  56  by  which  whoever  shall  take  away  any 
child  under  fourteen,  with  intent  to  deprive  parent 
or  guardian  of  the  possession  of  the  child,  or  with 
intent  to  steal  any  article  upon  such  child,  shall  be 
guilty  of  felony.  Could  a  prisoner  say  I  did  take 
away  the  child  to  steal  its  clothes,  but  I  believed  it 
to  hie  over  fourteen  ?  If  not,  then  neither  could  he 
say  I  did  take  the  child  with  intent  to  deprive  the 
parent  of  its  possession,  but  I  believed  it  over 
fourteen.  Because  if  words  to  that  effect  cannot 
be  introduced  into  the  statute  where  the  intent  is 
to  steal  the  clothes,  neither  can  they  where  the 
intent  is  to  take  the  child  out  of  the  possession  of 
the  parent.  But  if  these  words  cannot  be  introduced 
in  sect.  56,  whj  can  they  be  in  sect.  55  P  The  same 

erinciple  applies  in  these  cases.  A  man  was  held 
able  for  assaulting  a  police  officer  in  the  execution 
of  his  duty,  though  he  did  not  know  he  was  a  police 
officer  (10  Cox 362).  Why?  because  the  act  was 
wrong  in  itself.  So  also  in  the  case  of  burglary ; 
could  a  person  charged  claim  an  acquittal  on  the 
ground  that  he  believed  it  was  past  6  a.m.  when 
he  entered,  or  in  housebreaking  that  he  did  not 
know  the  place  broken  into  was  a  house.  As  to 
the  case  oi  the  marine  stores  it  was  held  properly 
that  there  was  no  mens  rea  where  the  person 
charged  with  the  possession  of  naval  stores  with 
the  Admiralty  mark  did  not  know  the  stores  he 
had  bore  the  mark :  (Beg,  v.  Sleep  30  L.  J.  171 
M.C.) ;  because  there  is  nothing  prima  facie  wrong 
or  immoral  in  having  naval  stores  unless  they  are  so 
marked.  But  suppose  someone  told  him  there  was 
a  mark,  and  he  had  said  he  would  chance  whether 
or  no  it  was  the  Admiral^  mark.  So  in  the  case  of 
the  carrier  with  game  in  his  possession,  unless  he 
knew  he  had  it,  tnere  would  be  nothing  done  or 
permitted  by  him,  no  intentional  act  or  omission. 
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So  of  the  vitriol  sender  there  was  nothing  wrong 
in  sending  such  packages  as  were  sent  unless  they 
contained  vitriol.  Take  also  the  case  of  libel  where 
the  publisher  thought  the  occasion  privileged,  or 
that  he  had  a  defence  under  Lord  Campbell's  Act, 
but  was  wrong.  He  would  not  be  entitled  to  be 
acquitted,  because  there  was  no  mens  rea.  Why  ? 
Because  the  act  of  publishing  written  defamation 
is  wrong  where  there  is  no  lawful  cause.  Further 
there  have  been  four  decisions  on  this  statute  in 
favour  of  the  construction  I  contend  for.  I  say  it 
is  a  question  of  construction  of  this  particular 
statute  no  doubt  briuGring  thereto  the  common  law 
doctrine  of  mens  rea  being  a  necessary  ingredient 
of  crime.  It  seems  to  me  impossible  to  say  that 
where  a  person  takes  a  girl  out  of  her  father's 
possession,  not  knowing  whether  she  is  or  is  not 
under  sixteen,  that  he  is  not  guilty,  and  equally  im- 
possible when  he  believes,  but  erroneously,  that  she 
is  old  enough  for  him  to  do  a  wrong  act  with 
safety.  I  think  the  conviction  should  be  affirmed. 
BiACKBUBN,  J.  delivered  the  following  judgment 
to  which  CocKBURN,  C.J.,  Mellor,  Quain,  Lush, 
Archibald,  Field,  and  Lindley,  J  J.  assented. 
— In  this  case  we  must  take  it  as  found  by  the  jury 
that  the  prisoner  took  an  unmarried  girl  out  ot  tho 
possession,  and  against  the  will  of  her  father,  and 
that  the  girl  was  in  fact  under  the  age  of  sixteen, 
but  that  the  prisoner  bondfidey  and  on  reasonable 
grounds,  believed  that  she  was  above  sixteen,  viz. 
eighteen  years  old^  No  question  arises  as  to  what 
constitutes  a  taking  out  of  the  possession  of  her 
father;  nor  as  to  what  circumstances  might 
justify  such  taking  as  not  being  unlawful ; 
nor  as  to  how  far  an  honest  though  mis- 
taken belief  that  such  circumstances  as  would 
justify  the  taking  existed,  might  form  an  excuse; 
for  as  the  case  is  reserved  we  must  take  it  as  proved 
that  the  prisoner  knew  that  the  girl  was  in  the 
possession  of  her  father,  and  that  he  took  her 
knowing  that  he  trespassed  on  the  father's  rights, 
and  had  no  colour  of  excuse  for  so  doing.  The 
question,  therefore,  is  reduced  to  this,  whether  the 
words  in  24  &  25  Yict.  c.  100,  s.  55,  that  whosoever 
shall  unlawfully  take  "  any  unmarried  girl  being 
under  the  age  of  sixteen,  out  of  the  possession  of 
her  father  "  are  to  be  read  as  if  they  were  "  being 
under  the  age  of  sixteen,  and  he  knowing  she  was 
under  that  age."  No  such  words  are  contained  in 
the  statute,  nor  is  there  the  word  '*  maliciously,'' 
**  knowingly,"  or  any  other  word  used  that  can  be 
said  to  involve  a  similar  meaning.  The  argument 
in  favour  of  the  prisoner  must,  therefore,  entirely 
proceed  on  the  ground  that  in  general  a  guilty 
mind  is  an  essential  ingredient  in  a  crime,  and  that 
where  a  statute  creates  a  crime  the  intention  of  the 
Legislature  should  be  presumed  to  be  to  include 
"  knowingly"  in  the  definition  of  the  crime;  and  the 
statute  should  be  read  as  if  that  word  were  inserted, 
unless  the  contrary  intention  appears.  We  need 
not  enquire  at  present  whether  the  canon  of  con- 
struction goes  quite  so  far  as  above  stated,  for  we 
are  of  opinion  that  the  intention  of  the  Legis- 
lature sufficiently  appears  to  have  been  to  punish 
the  abductor,  unless  the  girl,  in  fact,  was  of  such 
an  age  as  to  make  her  consent  an  excuse  irre- 
spective of  whether  he  knew  her  to  be  too  young  to 
give  an  effectual  consent,  and  to  fix  that  age  at 
sixteen.  The  section  in  question  is  one  of  a  series 
of  enactments  beginning  with  sect.  50  forming  a 
code  for  the  protection  of  women  and  the  guardians 
of  young  women.    These  enactments  are  taken 
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with  scarcely  any  alteration  from  the  repealed 
statute  9  Geo.  4,  c.  31,  which  had  collected  them 
into  a  code  from  a  variety  of  old  statutes  all 
repealed  by  it.  Sect.  50  enacts  that  "  whosoever 
shall  unlawfully  and  carnally  know  and  abuse 
any  girl  under  the  age  of  ten  years,  shall  be 
guilty  of  felony."  Sect.  61  **  Whosoever  shall 
unlawfully  and  carnally  know  and  abuse 
any  girl  being  above  the  age  of  ten  years 
and  under  the  age  of  twelve  years,  shall  be  guilty 
of  a  misdemeanor."  It  seems  impossible  to  sup- 
pose that  the  intention  of  the  Legislature  in  those 
two  sections  could  have  been  to  make  the  crime 
depend  upon  the  knowledge  of  the  prisoner  of  the 
girFs  actual  age.  It  would  produce  the  monstrous 
result  that  a  man  who  had  carnal  connection  with 
a  girl  in  reality  not  quite  ten  years  old,  but  whom 
he,  on  reasonable  grounds,  believed  to  be  a  little 
more  than  ten,  was  to  escape  altogether.  He  could 
not,  in  that  view  of  the  statute,  be  convicted  of  the 
felony,  for  he  did  not  know  her  to  be  under  ten. 
He  could  not  be  convicted  of  the  misdemeanor 
because  she  was,  in  fact,  not  above  the  age 
of  ten.  It  seems  to  us  that  the  intention  of  the 
Legislature  was  to  punish  those  who  had  connection 
with  young  g^rls  though  with  their  consent,  unless 
the  girl  was,  in  fact,  [old  enough  to  give  a  valid 
consent.  The  man  who  has  connection  with  a  child 
rel  jing  on  her  consent  does  it  at  his  peril  if  she  is 
below  the  statutable  age.  The  55tn  section  on 
which  the  present  case  arises,  uses  precisely  the 
same  words  as  those  in  sects.  50  and  51,  and  must 
be  construed  in  the  same  way.  And  if  we  refer  to 
the  repealed  statute  4  &  5  Phil.  &  Mary  c.  8, 
from  the  third  section  of  which  the  words  in  the 
section  in  question  are  taken  with  very  little  altera- 
tion, it  strengthens  the  inference  that  such  was 
the  intention  of  the  Legislature.  The  preamble 
states  as  the  mischief  aimed  at,  that  female  children, 
heiresses,  and  others  having  expectations,  were,  un- 
awares of  their  friends,  brought  to  contract  mar- 
riages of  disparagement  "  to  the  great  heaviness  of 
their  friends,"  and  then  to  remedy  this  enacts  by 
the  first  section,  that  it  shall  not  be  lawful  for 
anyone  to  take  an  unmarried  girl  being  under 
sixteen,  out  of  the  custody  of  her  father  or  the 
person  to  whom  he  either,by  will  or  by  act  in  his  life- 
time, gives  the  custody,  unless  it  be  bond  fide  done 
by  or  for  the  master  or  mistress  of  such  child,  or 
the  guardian  in  chivalry  or  in  socage  of  such  child. 
This  recognises  a  legal  ri^ht  to  the  possession  of 
the  child  depending  on  the  real  age  of  the  child, 
and  not  on  what  appears.  And  the  object  of  the 
Legislature,  being  as  it  appears  by  the  preamble 
to  protect  this  legal  right  to  the  possession, 
would  be  baffled  if  it  was  an  excuse  that  the  person 
guilty  of  the  taking  thought  the  child  above 
sixteen.  The  words  *•  unlawfully  take  "  as  used  in 
the  third  section  of  4  <&  5  Phil.  &  Mary,  c.  8, 
mean  without  the  authority  of  the  master,  or 
mistress,  or  guardian  mentioned  in  the  imme- 
diately preceding  section.  There  is  not  much 
authority  on  the  subject,  but  it  is  all  in  favour  of 
this  view.  InBeg.  v.  Robins  (I  G.  &  K.  456)  Atcherly, 
Serjt.  then  acting  as  a  judge  of  assize  so  ruled 
(apparently  though  the  report  leaves  it  a  little 
ambiguous)  with  the  approval  of  Tindal,  C.J.  In 
Jieg.  V.  Olijier  (10  Cox  C.  C.  167)  Bramwell,  B.  so 
ruled  at  the  Old  Bailey,  apparently  arriving  at  the 
conclusion  independently  of  Reg.  v.  Robins,  In 
Reg.  V.  Mycock  (12  Cox  C.  C.  28)  Willes,  J., 
without  the  case  of  Reg,  v.  OUfi^er  being  brought 


to  his  notice,  acted  on  the  case  of  Reg.  ▼.  RMne, 
saying  that  a  person  who  took  a  young  woman 
from  the  custody  of  her  father,  must  take  the 
consequences  if  she  proved  under  age.  And  Qaain, 
J.  followed  this  decision  in  Reg.  v.  Booth  (12  Cox 
C.  C.  231).  "We  think  those  rulings  were  right, 
and  consequently  that  the  conviction  in  the  present 
case  should  stand. 

Brett,  J. — In  this  case  the  prisoner  was  indicted 
under  24  &  25  Vict.  c.  100,  s.  55,  for  that  he  did 
unlawfully  take  an  unmarried  girl,  being  under  the 
age  of  sixteen  years,  out  of  the  possession,  and 
against  the  will  of  her  father.  And  according  to 
the  statement  of  the  case,  we  are  to  assume  that 
it  was  proved  on  the  trial  that  he  did  take  an 
unmarried  girl  out  of  the  possession,  and  against 
the  will  of  her  father,  and  that  when  he  did  so  the 
^irl  was  under  the  age  of  sixteen  years.  But  the 
]ury  found  that  the  girl  went  with  the  prisoner 
willingly,  that  she  told  the  prisoner  that  she  was 
eighteen  years  of  age,  that  he  believed  that  she  was 
eighteen  years  of  age,  and  that  he  had  reasonable 
grounds  for  so  believing.  The  question  is  whether 
upon  such  proof  and  such  findings  of  the  jury,  the 
prisoner  ought  or  ought  not.  in  point  of  law,  to  be 
pronounced  guilty  of  the  offence  with  which  he 
was  charged.  He,  in  fact,  did  each  and  eyeryihing 
which  is  enumerated  in  the  statute  as  constituting 
the  offence  to  be  punished,  if  what  he  did  was  done 
unlawfully  within  the  meaning  of  the  statute.  If 
what  he  did  was  not  unlawful  within  the  meaning  of 
the  statute,  it  seems  impossible  to  say  that  he  ought 
to  be  convicted.  The  question,  therefore,  is 
whether  the  findings  of  the  jury,  which  are  in 
favour  of  the  prisoner,  prevent  what  he  is  proved 
to  have  done  from  being  unlawful  withm  the 
meaning  of  the  statute.  It  cannot,  as  it  seems  to 
me,  properly  be  assumed  that  what  he  did  was  un- 
lawful within  the  meaning  of  the  statute,  for  that 
is  the  very  question  to  be  determined.  Now  on 
the  one  side  it  is  said  that  the  prisoner  is  proved 
to  have  done  every  particular  thing  which  is 
enumerated  in  the  Act,  as  constituting  the  offence 
to  be  punished,  and  that  there  is  no  legal  justifica- 
tion for  what  he  did,  and  therefore,  that  it  must  be 
held,  as  matter  of  law,  that  what  he  did  was 
unlawful  within  the  meaning  of  the  statute,  and 
that  the  statute  was,  therefore,  satisfied,  and  the 
crime  completed.  On  the  other  side,  it  is  urged, 
that  if  the  facts  had  been  as  the  prisoner  believed 
them  to  be,  and  as  by  the  findings  of  the  jury  he 
might  reasonably  believe  them  to  be,  and  he  was 
deceived  into  believing  them  to  be,  he  would  have 
been  guilty  of  no  criminal  offenoe  at  all,  and,  there- 
fore, that  what  he  did  was  not  criminally  un- 
lawful within  the  meaning  of  the  criminal  Btatute 
under  which  ho  was  indicted.  It  has  been 
said   that   eyen  if  the   facts   had  been,  as  the 

Erisoner  believed  them  to  be,  he  would  still  have 
een  doing  a  wrongful  act.  The  first  point, 
therefore,  to  be  considered  would  seem  to  be  what 
would  have  been  the  legal  position  of  the  prisoner, 
if  the  facts  had  been,  as  he  belieyed  them  to  be, 
that  is  to  say,  What  is  the  legal  position  of  a  man 
who,  without  force,  takes  a  girl  of  more  than 
sixteen  years  of  age,  but  less  than  twenty-one  years 
of  age,  out  of  the  possession  of  her  fother,  and 
against  his  will  ?  The  statute  4  &  5  Phil.  &  Mary 
c.  8  has  been  said  to  recognise  the  le^  right  of 
a  father  to  the  possession  of  an  unmarried  daughter 
up  to  the  age  of  sixteen.  The  statute  12  Car.  2,  c 
24,  seems  to  recognise  the  right  of  a  father  to  such 
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posseBsion  up  to  tbe  age  of  twenty-one.  Mr.  Har- 
erave  in  notes  12  and  15  to  Co.  Lit.  88  b.  seems  to 
aednce  a  right  in  the  father  to  possession  up  to  the 
a^e  of  twenty-one  irom  those  two  statutes,  and 
that  such  right  is  to  be  called  in  law  a  right  jure 
naturcB,  If  the  father's  right  be  infringed,  he  may 
apply  for  a  habeas  corpus.  When  the  child  is 
produced  in  obedience  to  such  writ,  issued  upon 
the  application  of  a  father,  if  the  child  be  under 
twenty-one,  the  general  rule  is  that  "  if  the  child 
be  of  an  age  to  exercise  a  choice,  the  court  leaves 
it  to  elect  where  it  will  go.  If  it  be  not  of  that 
age,  and  a  want  of  discretion  would  only  expose  it 
to  dangers  or  seductions,  the  court  must  make  an 
order  lor  its  being  placed  in  the  proper  custody, 
and  that  ncdoubtedly  is  the  custody  of  the  father :" 
(Lord  Denroan,  C.J.  in  Rtx  v.  Gledhill,  4  A. 
&  E.  624).  But  if  the  child  be  a  female  under  six- 
teen, the  court  will  order  it  to  be  handed  over  to 
the  father,  in  the  absence  of  certain  objections  to 
his  custody,  even  though  the  child  object  to  return 
to  tbe  father.  If  the  child  be  between  sixteen  and 
twenty-one,  and  refuse  to  return  to  the  father,  the 
court,  even  though  the  child  be  a  female,  gives  to 
the  child  the  election  as  to  the  custody  in  which  it 
will  be.  Now  the  cases  which  have  been  decided  on 
this  subject  show  that,  although  a  father  is  entitled 
to  the  custody  of  his  children  till  they  attain  the 
a^e  of  twenty-one,  this  court  will  not  grant  a 
Habeas  Corpus  to  hand  a  child,  which  is  below  that 
age,  over  to  its  father,  provided  that  it  has  attained 
an  age  of  sufficient  discretion  to  enable  it  to  exer- 
oise  a  wise  choice  for  its  own  mterests.  The  whole 
question  is  what  is  that  age  of  discretion  P  We 
repudiate  utterly,  as  most  dangerous,  the  notion 
that  any  intellectual  precocity  in  an  individual 
female  child  can  hasten  the  period  which  appears 
to  have  been  fixed  by  statute  for  the  arrival  of  the 
age  of  discretion  ;  for  that  very  precocity,  if  uncon- 
trolled, might  very  probably  lead  to  her  irrepar- 
able injury.  The  Legislature  has  given  us  a  guide 
which  we  may  safely  follow  in  pointing  out  sixteen 
as  the  age  up  to  which  the  father's  right  to  the 
custody  of  his  female  child  is  to  continue;  and 
short  of  which  such  a  child  has  no  discretion  to 
consent  to  leaving  him.  (Cockburn,  C.J.  in 
Beg.  v.  Howes,  3  E.  &  E.  332).  But  if  a  man  takes 
out  of  her  father's  possession  without  force,  and  with 
her  consent,  a  daughter  between  sixteen  and  twenty- 
one,  the  father  would  seem  to  have  no  legal  remeay 
for  such  taking.  It  may  be  that  the  father,  if 
present  at  the  taking,  might  resist  such  taking  by 
necessary  force,  so  that  to  an  action  for  assault  by 
the  man,  he  might  plead  a  justification.  But  for 
a  mere  taking,  without  seduction,  there  is  no 
action  which  the  father  could  maintain.  There 
never  was  a  writ  applicable  to  such  a  cause  of 
action.  The  writ  of  "Ravishment  of  Ward" 
was  only  to  such,  as  had  the  right  to  the 
marriage  of .  the  infant,  and  was,  therefore,  only 
applicable  where  the  infant  was  an  heir  to 
property,  whose  marriage  was,  therefore,  valuable 
to  the  guardian.  (See  Baiclijfs  case,  3  Co.  37.) 
No  such  action  now  exists,  and  if  it  did,  it  would 
not  be  applicable  to  any  female  child,  at  all  events, 
nofc  to  any  who  was  heir  apparent.  Neither  can  a 
man  who,  with  her  consent,  and  without  force, 
takes  a  daughter,  who  is  more  than  sixteen  years 
old,  but  less  than  twenty-one,  out  of  her  father's 
possession  or  custody,  be  indicted  for  such  taking. 
There  never  has  been  such  an  indictment.  The 
statute  3  Hen.  7,  c.  2,  was  enacted  against  "  the 


taking  any  woman  so  against  her  will  unlawfully, 
that  is  to  say,  maid,  widow,  or  wife,  that  such 
taking,  &c.,  be  felony."  It  was  held  in  Lady 
Fulwood*s  case  (Cro.  Car.  484),  that  the  indictment 
must  further  charge  that  the  defendant  carried 
away  the  woman  with  intent  to  marry  or  defile  her. 
Two  things,  therefore,  were  necessary  which  are 
not  applicable  to  the  point  now  under  discussion, 
namely,  that  the  taking  should  be  against  the 
will  of  the  person  taken,  and  that  there  should  bo 
the  intent  to  marry  or  defile.  The  statute  4  &  T) 
Phil.  &  Mary,  o.  8,  deals  with  the  taking  out  of 
or  from  the  possession,  custody,  or  government 
of  the  father,  &o.,  any  maid  or  woman  child,  un- 
married, being  under  the  age  of  sixteen  years. 
For  a  mere  unlawful  taking  the  punishment  is 
imprisonment  for  two  years  ;  for  a  taking  and 
marriage  five  years,  and  the  girl  if  she  be  more 
than  twelve  years  old,  -and  consents  to  the  mar- 
riage, forfeits  her  inheritance.  The  statute  9  Geo.  4, 
c.  31,  s.  19,  is  enacted  against  "  the  taking  of  a 
woman  against  her  will  with  intent  to  marry  or 
defile  her,"  &c.  The  same  statute,  sect.  20,  is  as 
to  an  unmarried  girl  being  under  the  age  of  six- 
teen years.  It  follows  from  this  review  that  if  the 
facts  had  been  as  the  prisoner,  according  to  the 
finding  of  the  jury  believed  them  to  be,  he  would 
have  done  no  act  which  has  ever  been  a  criminal 
offence  in  England ;  he  would  have  done  no  act  in 
respect  of  which  any  civil  action  could  have  ever 
been  maintained  against  him ;  he  would  have  done 
no  act  for  which,  if  done  in  the  absence  of  the 
father,  and  done  with  the  continuing  consent  of 
the  girl,  the  father  could  have  had  any  legal 
remeay.  We  have,  then,  next  to  consider  the 
terms  of  the  statute,  and  what  is  the  meaning  in 
it  of  the  word  "  unlawfully."  The  usual  system 
of  framing  criminal  Acts  has  been  to  specify  each 
and  every  act  intended  to  be  subjected  to  any 
punishment,  ("  Criminal  Law  Consolidation  Acts," 
Dy  Greaves,  Introduction,  p.  xli.,)  and  then  in 
some  way  to  declare  whether  the  offence  is  to  be 
considered  as  a  felony  or  as  a  misdemeanor, 
and  then  to  enact  the  punishment.  It  seems 
obvious  that  it  is  the  prohibited  acts  which 
constitute  the  offence,  and  that  the  phraseology 
which  indicates  the  class  of  the  offence,  does  not 
alter  or  afiect  the  faicts,  or  the  necessary  proof  of 
those  facts,  which  constitute  the  offence.  There 
are  several  usual  forms  of  criminal  enactmenc. 
"  If  anyone  shall,  with  such  or  such  an  intent,  do 
such  and  such  acts,  he  shall  be  guilty  of  felony,  or 
misdemeanor,  as  the  case  may  be."  Whether  the 
offence  is  declared  to  be  a  felony  or  a  misdemeanor 
depends  upon  the  view  of  the  Legislature  as  to  its 
heinousness.  But  the  class  in  which  it  is  placed 
does  not  alter  the  proof  requisite  to  support  a 
charge  of  being  guilty  of  it.  Under  such  a  form 
of  enactment  there  must  be  proof  that  the  acts 
were  done,  and  done  with  the  specified  intent. 
Other  forms  are,  "  If  anyone  shall  feloniously  do 
such  and  such  acts,  he  shall  be  liable  to  penal 
servitude,"  &c.,  or  "if  anyone  shall  unlawfully  do 
such  and  such  acts,  he  shall  be  liable  to  imprison- 
ment," &c.  The  first  of  these  forms  makes 
the  offence  a  felony  by  the  use  of  the  word 
"  feloniously ;"  the  second  makes  the  offence  a 
misdemeanor  by  the  use  of  the  word  "  unlaw- 
fully "  The  words  are  used  to  declare  the  class  of 
the  offence ;  but  they  denote  also  a  part  of  that 
which  constitutes  the  offence.  They  denote  that 
which  is  equivalent  to,  though  not  the  same  as. 
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the  specifio  intent  mentioned  in  the  first  form  to 
which  allusion  has  been  made.    Besides  denoting 
the  class  of  the  offence^  they  denote  that  some- 
thing more  must  be  proved  than  merely  that  the 
prisoner  did  the  prohibited  acts.     They  do  not 
necessarily  'denote  that  evidence  need  in  the  first 
instance  be  given  of  more  than  that  the  prisoner 
did  the  prohibited  acts ;  but  they  do  denote  that 
the  jury  must  find,  as  matter  of  ultimate  proof, 
more  than  that  the  prisoner  did  the  prohibited 
acts.    What  is  it  that  the  jury  must  be  satisfied  is 
proved  beyond  merely  that  the  prisoner  did  the 
JDrohibited  acts  ?    It  is  suggested  that  they  must 
be  satisfied  that  the  prisoner  did  the  acts  "  with  a 
criminal  mind;"  that  there  was  mens  rea.    The 
true  meaning  of  that  phrase  is  to  be  discussed 
hereafter.    If  it  be  true  that  this  must  be  proved, 
the  only  difference  between  the  second  form  and 
the  first  form  of  enactment  is,  that  in  the  first  the 
intent  is  specified,  but  in  the  second  it  is  left 
generally  as  a  criminal  state  of  mind.    As  between 
the  two  second  forms,  the  evidence  either  direct  or 
inferential,  to  prove  the  criminal  state  of  mind  must 
be  the  same.   The  proof  of  the  state  of  mind  is  not 
altered  or  affected  by  the  class  in  which  the  offence 
is  placed.    Another  common  form  of  enactment 
is,    "IE     any    person    knowingly,    wilfully,    and 
maliciously    do    such  or  such  acts,  he  shall  be 
guilty  of  felony  ;"  or  *'  If  any  person  knowingly 
and  wilfully  do  such  or  such  acts  he  shall  be  guilty 
of  misdemeanor;"  or  "if  any  person  knowingly, 
wilfully,  and  feloniously  do  such  or  such  acts,  he 
shall  be  liable,"  &o. ;  or  "  if  he  knowingly  and  un- 
lawfully do  such  and  such  acts,  he  shall  be  liable," 
&c.    The  same  explanation  is  to  be  given  of  all 
these  forms  as  between  each  other  as  before.  They 
are  mere  differences  in  form.    And  though  they 
be  all,  or  though  several  of  them  be  in  one  con- 
solidating statute,  they  are  not  to  be  construed  by 
contrast.     "If  any  question  should  arise  in  which 
any  comparison  may    be  instituted  between  dif- 
ferent sections  of  anv  one  or  several  of  these  Acts, 
it  must  be  carefully  borne  in  mind  in  what  manner 
thefeC  Acts  were  framed.    Kone  of  them  was  re- 
written;   on  the  contrary,  each  contains  enact- 
ments taken  from  different  Acts  passed  at  different 
times,  and   with  different  views,  and  frequently 
varying  from  each  other  in  phraseology,  and  for 
the  reasons  stated  in  the  introduction,  these  enact- 
ments, for  the  most  part,  stand  in  these  Acts  with 
little  or  no  variation  in  their  phraseology,  and, 
consequently,  their  differences  in  that  respect  will 
be  found  generally  to  remain  in  these  Acts.    It 
follows,  therefore,  from  hence,  that  any  argument 
as  to  a  difference  in  the  intention  of  the  Legisla- 
ture which  may  be  drawn  from  a  difference  in  the 
terms  of  one  clause  from  those  in  another,  will  be 
entitled  to  no  weight  in  the  construction  of  such 
clauses ;   for  that  arjgument  can  only  apply  with 
force  where  an  Act  is  framed  from  beginning  to 
end  with  one  and  the  same  view,  and  with  the  in- 
tention of  making  it  thoroughly  consistent  through- 
out :  (**  Greaves  on  Criminal   Law  Consolidation 
Acts,"  p.  3.)     I  have  said  that  as  between  each 
other  the  same  explanation  is  to  be  given  of  these 
latter  forms  of  enactments  as  of  the  former  men- 
tioned in  this  judgment.    But  as  between  these 
latter  and  the  former  forms  there  is  the  introduc- 
tion in  the  latter  of  such    words  as  knowingly, 
wilfully,  maliciously.     Wilfully  is  more  generally 
applied    when   the  prohibited  acts  are   in  their 
natural  consequences,  not  necessarily  or  very  pro- 


bably, noxious  to  the  public  interest,  or  to  indivi- 
duals, so  that  an  evil  mind   is  not  the  natural 
inference  or  consequence  to  be  drawn  from  the 
doing  of  the  acts.     The  presence  of  the  word  re- 
quires somewhat  more  evidence  on  the  part  of  the 
prosecution  to  make  out  a  prima  facie  case,  than 
evidence  that  the  prisoner  did  the  prohibited  acts. 
So  as  to  the  word  "  maliciously."   It  is  used  where 
the  prohibited  acts  may  or  may  not  be  such  as  in 
themselves  import,  prima  facie,  a  malicious  mind. 
In  the   same    way    the    word    "  knowingly "  is 
used,  where  the  noxious   character  of  the   pro- 
hibited   acts    depends     upon    a    knowledge   in 
the  prisioner  of  their  noxious  effect,  other  than 
the    mere    knowledge    that    he    is    doing    the 
acts ;  the  presence  of  the  word   calls   for  more 
evidence  on  the  part  of  the  prosecution.     But  the 
absence  of  the  word  does  not  prevent  the  prisoner 
from  proving  to  the  satisfaction  of  the  jury,  that 
the  mens  rea  to  be  prima  facie  inferred  from  his 
doing  the  prohibited  acts,  did  not  in  fitct  exist. 
In  Beg.  v.  Marsh  (2  B.  &  C.  717)  the  measare  of 
the  effect  of  the  presence  in  the  enactment  of  the 
word  "  knowingly ,"  is  explained.    The  informal 
tion  and  conviction  were    against  a  carrier  for 
having  game  in  his  possession,  contrary  to   the 
statute  (5  Anne,  c.  14),  which  declares  *'  that  any 
carrier  having  game  in  his  possession  is  guilty  of 
an  offence,  unless  it  be  sent  oy  a  qualified  person." 
The  only  evidence  given  was  that  the  defendant 
was  a  carrier,  and  that  he  had  game  in  his  waggon 
on  the  road.    It  was  objected  that  there  was  no 
evidence  that  the  defendant  knew  of  the  presence 
of  the  game,  or  that  the  person  who  sent  it  was 
not  a  qualified  person.  The  judges  held  that  there 
was   sufficient  primd  facie  evidence,  and  that  it 
was  not  rebutted  by  the  defendant  by  suflScient 
proof  on  his  part  of  the  ignorance  suggested  on 
his  behalf.    The  judgments  clearly  import  that  if 
the  defendant  could  have  satisfied  the  juiy  of  his 
ignorance,  it  would  have  been  a  defence,  though 
the  word  "  knowingly  "  was  not  in  the  statute.  In 
other  words,  that  its  presence  or  absence  in  the 
statute,  only  alters  the  burden  of  proof.  "Then,  as 
to  knowledge,  the  clause  itself  says  nothing  aboni 
it.    If  that  had  been  introduced,  evidence  to  esta- 
blish knowledge  must  have  been  given  on  the  part 
of  the  prosecution ;  but  under  this  enactment  the 
party  charged  must  show  a  degree  of  ignorance 
sufficient  to  excuse  him.    Here  there  was  primd 
facie  evidence  that  the  game  was  in  his  possession 
as  carrier.    Then  it  lay  on  the  defendant  to  rebut 
that  evidence :"   (Bayley,  J.).    "  The   game   was 
found  in  his  waggon  employed  in  the  course  of 
his  business  as  a  carrier.    That  raises  a  presump- 
tion prima  facie  that  he  knew  it,  and  that  is  not 
rebutted  by  the  evidence  given  on  the  part  of  the 
defendant :"  (Littledale,  J.).    From  these  conside- 
rations of  the  forms  of  criminal  enactments*  it 
would  seem  that  the  ultimate  proof  necessary  to 
authorise    a  conviction,    is    not    altered   by  the 
presence  or  absence  of  the  word  "knowingly;" 
though  by  its  presence  or  absence  the  burden  of 
proof  is  altered ;  and  it  would  seem  that  there  most 
be  proof  to  satisfy  a  jury  ultimately,  that  there 
was  a  criminal  mind  or  mens  rea  in  every  offence 
really  charged  as  a  crime.    In  some  enactments, 
or  common  law  maxims  of  crime,  and  therefore  in 
the  indictments  charging  the  committal  of  those 
crimes,  the  name  of  the  crime  imports  that  a  mens 
rea  must  be  proved,  as  in  murder,  burglary,  Ac. 
IzL  some  the  iiiens  rea  is  contained  in  the  specific 
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enactment  as  to  tbe  intent,  which  is  made  a  part 
of  the  crime.    In  some  the  word  "feloniously     is 
need,  and  in  such  cases  it  has  never  been  doubted 
but  that  a  felonious  mind  must  ultimately  be  found 
by  the  jury.    In  enactments  in  a  similar  form,  but 
in  which  the  prohibited  acts  are  to  bft  classed  as  a 
misdemeanor,!  the   word    "  unlawfully "  is  used, 
instead  of  the  word  "  feloniously."     What  reason 
is  there  why  in  like  manner  a  criminal  mind  or 
mens  rea  must  not  ultimately  be  found  by  the  jury 
in  order  to  justify  a  conviction  ? — the  distinction 
always  being  observed  that  in  some  cases  the  proof 
d  the  committal  of  the  acts  may  primd  fade, 
either  by  reason  of  their  own  nature,  or  by  reason 
of  the  form  of  the  statute,  import  the  proof  of  the 
mens  rea.    But  even  in  those  cases  it  is  open  to 
the  prisoner  to  rebut  the  primd  facie  evidence, 
80  that  if  in  the  end  tbe  jury  are  satisfied  that 
there    was    no    criminal    mind    or    mens    rea 
there  cannot  be  a  conviction  in  England  for  that 
which  is  by  the  law  considered  to  be  a  crime. 
There  are  enactments  which  by  their  form  seem 
to  constitute  the  prohibited  acts  into  crimes,  and 
yet  by  virtue  of  wnich  enactments  the  defendants 
charged  with    the    committal   of  the  prohibited 
acts  have    been    convicted   in    the    absence    of 
the  knowledge  or  intention  supposed  necessary  to 
constitute  a  mens  rea.     Such  are  the  cases  of  tres- 
pass in  pursuit  of  game,  or  of  piracy  of  literary  or 
dramatic  works,  or  of  the  statutes  passed  to  pro- 
tect the  revenue.    But  the  decisions  have  been 
based  upon  the  judicial  declaration  that  the  enact- 
ments do  not  constitute  the  prohibited  acts  into 
crime,  or  offences  against  the  Crown,  but  only 
prohibit  them  for  the  purpose  of  protecting  the 
individual  interests  of  individual  persons,  or  of  the 
revenne.    Thus  in  Lee  v.  Simpson  (3  C.  B.  871),  in 
an  action  for  penalties  for  the  representation  of  a 
dramatic  piece,  it  was  held  that  it  was  not  neces- 
sary to  show  that  the  defendant  knowingly  invaded 
tbe  plaintiff's  right.  But  the  reason  of  the  decision 
given  by  Wilde,  C.J.  (p.  883)  is ;  "  The  object  of 
the  Legislature  was  to  protect  authors  against  the 
piratical  invasion  of  their  rights.    In  the  sense  of 
having  committed  an  offence  against  the  Act,  of 
having  done  a  thing  that  is  prohibited,  the  defen- 
dant is  an  offender.    But  the  plaintiff's  rights  do 
not  depend  upon  the  innocence  or  guilt  of  the 
defendant."     8o  the  decision  in  Morden  v.  Porter 
(7  G.  B.,   N.   S.,  641)    seems   to   be   made   to 
torn    upon    the    view    that    the    statute    was 
passed    in    order    to    protect     the     individual 
poperty  of  the  landlord  in  game  reserved  to  him 
by  his  lease  against  that  which  is  made  a  statu- 
tory trespass  against  him,  althoujgh  his  land  is  in 
the  occupation  of  his   tenant.    There  are  other 
cases  in  which  the  ground  of  decision  is,  that 
specific  evidence  of  knowledge  or  intention  need 
nob  be  given,  because  the  nature  of  the  prohibited 
acts  is  such  that,  if  done,  they  must  draw  with 
them  the  inference  that  they  were  done  with  the 
criminal  mind  or  intent,  which  is  a  part  of  every 
^^e.    Such  is  the  case  of  the  possession  and 
distribution  of  obscene  books.    If   a  man  pos- 
sesses them  and  distributes  them,  it  is  a  neces- 
^  inference  that  he  must  have  intended  that 
their  first  effect  must  be  that  which  is  prohibited 
^  statute,  and  that  he  cannot  protect  himself  by 
showing  that  his  ultimate    object  or   secondary 
intent  was   not  immoral:    (Beg,  v.  Hicklin,  L. 
Rep.  3  Q.  B.  360.)    This  and  similar  decisions  go 
tether  to  show  what  is  mens  rea  than  to  show 


whether  there  can  or  cannot  be  a  conviction  for 
crime  proper  without  mens  rea.    As  to  that  last 
question,  it  has  become  very  necessary  to  examine 
the  authorities.    In  Blackstone's  Commentaries, 
by  Stephen  (2nd  edit.,  vol.  4,  book  vi.,  Of  Crimes, 
p.  98),  it  is  said :  "  And  as  a  vicious  will,  without  a 
vicious  act,  is  no  civil  crime,  so,  on  the  other  hand, 
an  unwarrantable  act  without  a  vicious  will,  is  no 
crime  at  all.    So  that  to  constitute  a  crime  against 
human  laws  there  must  be — first,  a  vicious  will, 
and  secondly,  an  unlawful  act  consequent  upon 
such  vicious  will.    Now,  there  are  three  cases  in 
which  the  will  does  not  join  with  the  act — first, 
where  there  is  a  defect  of  understanding,  &c. ; 
secondly,  where  there  is  understanding  and  will 
sufficient  residing  in  the  party,  but  not  called  forth 
and  exerted  at  the  time  of  the  action  done,  wtiicli 
is  the  case  of  all  offences  committed  by  chance  or 
ignorance.    Here  the  will  sits  neuter,  and  neither 
concurs  with  the  act  nor  disagrees  to  it.*'    And  at 
p.  105,  "  Ignorance  or  mistake  is  another  defect 
of  will,  when  a  man  intending  to  do  a  lawful  act 
does  that  which  is  unlawful.    For  here  the  deed 
and  the  will,  acting  separately,  there  is  not  that 
conjunction  between  them  which  is  necessary  to 
form  a  criminal  act.     But  this  must  be  an  ignor- 
ance or  mistake  in  fact,  and  not  an  error  in  point 
of  law.    As  if  a  man,  intending  to  kill  a  thief  or 
housebreaker  in  his  own  house,  by  mistake  kills 
one  of  his  family,  this  is  no  criminal  action  ;  but 
if  a  man  thinks  he  has  a  right  to  kill  a  person 
excommunicated  or  outlawed,  wherever  he  meets 
him,   and   does   sp,   this  is  wilful  murder."    In 
Fowler  v.    Padget    (7    T.    Eep.    609),   the  jury 
found    that    they    thought    the    intent    of    the 
plaintiff    in    going    to    London    was    laudable; 
that  he  had  no  intent  to  defraud  or  delay  his 
creditors ;  but  that  delay  did  actually  happen  to 
some  creditors.    Lord  Kenyon  said  :  "  Bankruptcy 
is  considered  as  a  crime,  and  the  bankrupt  in  the 
old  laws  is  called  an  offender,  but  it  is  a  principle 
of  natural  justice  and  of  our  law,  that  Actus  nan 
fadt  retim,  nisi  m^ns  sit  rea.    The  interest  and  the 
act  must  both  concur  to  constitute  the  crime.'* 
And  again,  "I  would  adopt  any  construction  of 
the  statute  that  the  words  will  bear,  in  order  to 
avoid  such    monstrous  consequences    as    would 
manifestly  ensue  from  the  construction  contended 
for."    In  Heame  v.  Garten  (2  E.  &  E.  66),  the 
respondents  were  charged  upon  an  information 
for  having  sent  oil  of  vitriol  by  the  Great  Western 
Eailway  without  marking  or  stating  the  nature  of 
the  goods.    By  20  &  21  Vict.  c.  43,  s.  168,  every 
person  who  shall  send,  or  cause  to  be  sent  by  the 
said  railway  any  oil  of  vitriol,  shall  distinctly  mark 
or  state  the  nature  of  such  goods,  <&c.,  on  penalty 
of  forfeiting,  &c.    By  sect.  206,  such  penalty  is 
recoverable  in  a  summary  way  before  justices, 
with  power  to  imprison,   Ac.     The  respondents 
had  in  fact  sent  oil  of  vitriol  unmarked,  but  the 
justices  found  .that  there  was  no  guilty  knowledge, 
but  on  the  contrary,  the  respondents  acted  under 
the  full  belief    that    the  goods    were    correctly 
described,  and   had  previously  used  all   proper 
diligence  to  inform  themselves  of  the  fact.    They 
refused  to  convict.    It  must  be  observed  in  that 
case,  as  in  the  present,  the  respondents  did  in  fact 
the  prohibited  acts,  and  that  in  that  case  as  in 
this,  it  was  found  as  the  ultimate  proof  that  they 
were  deceived  into  the  belief  of  a  different  and 
non-criminal    state  of    facts,  and    had    used  all 
proper  diligence.    The  case  is  stronger  perhaps 
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than  the  present  by  reason  of  the  word  "  nnlaw- 
fully  "  being  absent  from  that  statute.    The  coart 
upheld  the  decision  of  the  magistrates,  holding 
that  the  statute  made  the  doing  of  the  prohibited 
acts  a  crime,  and,  therefore,  that  there  must  be  a 
criminal  mind,  which  there  was  not.     "  As  to  the 
latter  reason,  I  think  the  justices  were  perfectly 
right,  Actus  non  facit  reum,  nisi  mens  »it  rea.    The 
act  with  which  the  respondents  were  charged  is  an 
offence  created  by  statute,  and  for  which  the  per- 
son committing  it  is  liable  to  a  penalty  or  to  im- 
prisonment.     Not  only  was  there  no  proof  of 
guilty  knowledge  on  the  part  of  the  respondents, 
but  the  presumption  of   a  ^ilty  knowledge  on 
their  part,  if  any  could  be  raised,  was  rebutted  by 
the  proof  that  a  fraud  had  been  practised  on  them. 
I  am  inclined  to  think  they  were  civilly  liable,  &c. 
Lord  Campbell,  O.J."   "  I  was  inclined  to  think,  at 
first,  that  the  provision  was  merely  protective,  but 
if  it  created  a  criminal  offence,  which  I  am  not 
prepared  to  deny,  then  the  mere  sending  by  the 
respondents  without  a  s^uilty  knowledge  on  their 
part,  would  not    render  them  criminally  liable; 
although,  as  they  took  Nicholas's  word  for  the  con- 
tents of  the  parcel,  they  would  be  civilly  liable." 
Erie,  J."   In  Taylor  v.  Newman  (4  B.  &  S.  89),  the 
information  was  under  24  &  25  Yict.  c.  96,  s.  23, 
"  Whosoever  shall  unlawfully  and  wilfully  kill," 
<&c.,    "any    pigeon,"   &o.     The     appellant    shot 
pigeons  on  his  farm  belonging  to  a  neighbour. 
The  justices  convicted  on  the  ground  that  the  ap- 
pellant was  not   justified  by  law  in  killing  the 
pigeons,  and  therefore  that  the  killing  was  unlaw- 
ful.   In  other  words,  they  held    that  the  only 
meaning  of  **  unlawful,"  in  the  statute,  was  with- 
out legal  justification.    The  court  set  aside  the 
conviction.    "I  think  that  the  statute  was  not 
intended  to  apply  to  a  case  in  which  there  was  no 
guilty  mind,  and  where  the  act  was  done  by  a  per- 
son under  the  honest  belief  that  he  was  exercising 
a  right. — Mellor,  J."     In  Btichnaster  v.  Reynolds 
(13  0.  B.,  N.  S.,  62),  an  information  was  laid  for 
unlawfully,  by  a  certain  contrivance,  attempting  to 
obstruct  or  prevent  the  purposes  of  an  election  of 
a  vestry.    The  evidence  was  that  the  defendant 
did  obstruct  the  election  because  he  forced  himself 
and  others  into  the  room  before  eight  o'clock, 
believing  that|  eight  o'clock  was  past.    The  ques- 
tion asked  was  whether  an  intentional  obstruction 
by  actual  violence  is  an  offence,  &c.    This  ques- 
tion the  court  answered  in  the  affirmative,  so  that 
there,  as  here,  the  defendant  had  done  the  pro- 
hibited acts.    But  Erie,  J.  continued ,  "  I  accompany 
this  statement  (i.e.,  the  answer  to  the  question)  by  a 
statement  that  upon  the  facts  set  forth,  I   am 
unable  to  see  that  the  magistrate  has  come  to  a 
wrong  conclusion.    A  man  cannot  be  said  to  be 
gailty  of  a  delict  unless,  to  some  extent,  his  mind 
goes  with  the  act.    Here  it  seems  that  the  re- 
spondent acted  on  the  belief  that  he  had  a  right 
to  enter  the  room,  and  that  he  had  no  intention 
to  do  a  wrongful  act."    In  Beg.  V.  Hihh&rt  (L. 
Rep.  1  Cr.  Cas.  Res.  184)  the  prisoner  was  indicted 
under  the  section  now  in  question.    The  girl,  who 
lived  with  her  father  and  mother,  left  her  home 
in  company  with  another  girl  to  go  to  a  Sunday 
school.    Tno  prisoner  met  the  two  girls,  and  in- 
duced them  to  go  to  Manchester.    At  Manchester 
he  took  them  to  a  public  house,  and  there  seduced 
the  girl  in  question,  who  was  under  sixteen.    The 
prisoner  made  no  inquiry,  and  did  not  know  who 
the  girl  was*  or  whether   she    had  a  father  or 


mother  living  or  not,  but  he  had  no  reason  to,  and 
did  not  believe,  that  she  was  a  girl  of  the  town. 
The  jury  found  the  prisoner  guilty,  and  Lush,  J.    , 
reservea  the  case.    In  the  Court  of  Criminal  Ap- 
peal, Bovill,  C.J.,  Channell,  and  Pigott,  BB.,  Byles, 
and  Lush,  JJ.  quashed  the  conviction.  Bovill,  G.J. 
— '*  In  the  present  case  there  is  no  statement  of 
any  finding  of  fact  that  the  prisoner  knew,  or  had 
reason  to  believe,  that  the  girl  was  under  the 
lawful  care  or  charge  of  her  father  or  mother,  or 
any  other  person.    In  the  absence  of  any  finding 
of  fact  on  this  point  the  conviction  cannot  be  sap- 
ported."    This  case  was  founded  on  Beg.  v.  Green 
(3  F.  &  F.  274)  before  Martin,  B.  The  girl  there  was 
under  fourteen,  and  lived  with  her  father,  a  fisher- 
man, at  Southend.    The  prisoners  saw  her  in  the 
street    by    herself,    and    induced    her     to    go 
with    them ;  they  took  her   to   a    lonely  bouse, 
and  there  Green  had  criminal  intercourse  with 
her.    Martin,  B.  directed  an  acquittal.     "  There 
must,"  he  said,  *'  be  a  taking  out  of  the  possession 
of  the  father.     Here  the  prisoners  picked  up  the 
girl  in  the  streets,  and  for  anything  that  appeared 
they  might  not  have  known  that  the  girl  had  a 
father.    The  girl  was  not  taken  out  of  tne  posses- 
sion of  anyone.    The  prisoners  no  doubt  had  done 
a  very  immoral,  but  the  question  was  whether 
they  had  committed  an  illegal,  act.    The  criminal 
law  ought  not  to  be  strained  to  meet  a  case  which 
did  not  come  within  it.    The  act  of  the  prisoners 
was  scandalous,  but  it  was  not  any  legal  offence." 
In  each  of  these  cases  the  girl  was  surely  in  the  legal 
possession  of  her  father.    The  mere  fact  of  her 
being    in    the    street    at    the    time    could   not 
possibly  prevent  her  from  being  in  the  possession 
of  her  father.     Everything,  therefore,  prohibited 
was  done  by  the  prisoner  in  fact.    But  in  each  case 
the  ignorance  of  facts  was  held  to  prevent  the  case 
from  being  the  crime  to  be  punished.    In  Beg  y. 
Tinckhr  (1  F.  &  F.   513),  in  a  case  under  this 
section,  Cookburn,  C.J.,  charged  the  jury  thns: 
**  It  was  clear  the  prisonei  had  no  right  to  act  as 
he  had  done  in  taking  the  child    out   of  Mrs, 
Barnes's  custody.    But  inasmuch  as  no  improper 
motive  was  suggested  on  the  part  of  the  proseca- 
tion,  it  might  very  well   be  concluded  that  the 
prisoner  wished  the  child  to  live  with  him,  and 
that  he  meant  to  discharge  the  promise,  which  he 
alleged  he  had  made  to  her  father,  and  thac  he  did 
not  suppose  that  he  was  breaking  the  law  when  he 
took  the  child  away.     This  being  a  criminal  pro- 
secution, if  the  jury  should  take  this  view  of  the 
case,  and  be  of  opinion  that  the  prisoner  honestly 
believed  that  he  had  a  right  to  tne  custody  of  the 
child,  then,  although  the  prisoner  was  not  legally 
justified,  he  would  be  entitled  to  an  acquittal."  The 
jury  found  the  prisoner  not  guilty.     In  Beg  v. 
Sleep  (8  Cox.  C.  C.  472),  the  prisoner  had  posses- 
sion of  government  stores,  some  ot  whioh  were 
marked  with  the  broad  arrow.    The  jury,  in  answer 
to  a  question  whether  the  prisoner  knew  that  Uie 
copper,  or  any  part  of  it,  was  marked,  answered. 
We  have  not  sufficient  evidence  before  us  to  show 
that  he  knew  it.  The  Court  of  Criminal  Appeal  held 
that  the  prisoner  could  not  be  convicted.    Cock- 
burn,  C.J."    Actus  non  facit  reum,  nisi  tneiM  sit  rea, 
is  the  foundation  of  all  criminal  procedure.    The 
ordinary  principle  that  there  must  be  a  guUty 
mind  to  constitute  a  guilty  act,  applies  to  this  case, 
and  must  be  imported  into  this  statute,  as  it  was 
held  in  Beg  v.  Cohen  (8  Cox.  C.  C.  41),  where  the 
conclusion  of  the  law  was  stated  by  Hill,  J.,  with 
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his  usual  clearness  and  power.    It  is  true  that  the 
statute  Bays  nothing  about  knowledge,  bnt  this 
must  be  imported  into  the  statute."  Pollock,  C.6., 
MartiDi  Grompton,  and  Willes  agreed.  In  the  cases 
of  Beg.  T.  Bohins  (1  Car.  &  Kir.  456),  and  Beg.  v. 
Olifier  (10  Cox,  C.  C.  402),  there  was  hardly  such 
evidence  as    was    given    in    this    case    as    to 
the  prisoner  being  deceived  as  to  the  age  of  the 
eirl,  and  having  reasonable  ground  to  believe  the 
aeoeption,    and    there   certainly   were  no  find- 
ngs  by  the    jury   equivalent    to    the    findings 
in  this    case.     In   Beg.    v.    Forbes   and    Webh 
(10  Cox   C.    C.    362),    although   the  policeman 
was  in  plain  clothes,  the  prisoner  certainly  had 
strong  ground  to  suspect,  if  not  to  believe,  that  he 
was  a  policeman ;  for  the  case  states  that  they  re- 
peatedly called  out  to  rescue  the  boy  and  pitch 
into  the  constable.    Upon  all  the  cases  I  think  it 
is  proved  that  there  can   be  no  conviction    for 
crime  in  England  in  the  absence  of  a  criminal 
mind  or  mens  rea.    Then    comes    the   question, 
what  is  the  true  meaning  of  the  phrase  ?     I  do 
not  doubt  that  it  exists  where  the  prisoner  know- 
ingly does  acts  which  would  constitute  a  crime  if 
the  result  were  as  he  anticipated,  but  in  which  the 
result  may  not  improbably  end  in  bringing  the 
offence  within  a  more  serious  class  of  crime.    As 
if  a  man  strike  with  a  dangerous  weapon  with 
intent  to  do  grievous  bodily  harm  and  kills.    The 
result  makes  the  crime  murder;  the  prisoner  has 
ran  the  risk.     So,  if  a  prisoner  do  the  prohibited 
acts  without  caring  to  consider  what  the  truth  is 
as  to  facts,  as  if  a  prisoner  were  to  abduct  a  girl 
under  sixteen  without  caring  to  consider  whether 
she  was  in  truth  under  sixteen.,  be  runs  the  risk. 
So,  if  he  without  abduction  defiles  a  girl  who  is  in 
fact  nnder  ten  years  old,  with  a  belief  that  she  is 
between  ten  and  twelve,  if  the  facts  were  as  he 
believed,  he  would  be  committing  the  lesser  crime. 
Then  he  runs  the  risk  of  his  crime  resulting  in 
the  greater  crime.    It  is  clear  that  ignorance  of 
the  law  does    not  excuse.    It  seems  to  me  to 
follow  that  the  maxim  as  to  mens  rea  applies  when- 
ever the  facts  which  are  present  to  the  prisoner's 
mind,  and  which  he  has  reasonable  ground  to 
believe,  and  does  believe  to  be  the  facts,  would,  it 
true,  make  bis  acts  no  criminal  offence  at  all.    It 
may  be  true  to  say  that  the  meaning  of  the  word 
'unlawfully'  is  without  justification  or  excuse. 
If  of  course,  a^ee  that  if  there  be  a  legal  justifi- 
cation, there  can  be  no  crime ;  but,  I  come  to  the 
conclusion  that  a  mistake  of  facts  on  reasonable 
grounds,  to  the  extent  that  if  the  facts  were  as 
believed,  the  acts  of  the  prisoner  would  make  him 
gnilty  of  no  criminal  ofience  at  all,  is  an  excuse, 
and  that  such  excuse  is  implied  in  every  criminal 
charge  and  every  criminal  enactment  in  England. 
I  agree  with  Lord  Kenvon  that  "  such  is  our  law," 
and  with  Cockbum,  C  J.,  that  such  is  the  founda- 
tion of  all  criminal  procedure. 

DsNUAK,  J. — ^The  defendant  was  indicted  under 
the  24  &  25  Vict.  c.  100,  s.  56.  I  cannot  hold 
that  the  word  "  unlawfully "  is  an  immaterial 
word  in  an  indictment  framed  upon  this 
clause.  I  think  that  it  must  be  taken  to 
bave  a  meaning,  and  an  important  meaning, 
and  to  be  capable  of  being  either  supported  or 
negatived  by  evidence  upon  the  trial :  (See  Beg.  v. 
Turner,  1  Mood.  C.  0.  15 ;  Beg.  v.  Byan,  2  Moo. 
C.  C.  241 ;  2  Hawkins  P.  C.  c.  25,  s.  96).  In  the 
present  case  the  jury  found  that  the  defendant  had 
done  everything  requisite  to  bring  himself  within 


the  clause  as  a  misdemeanant,  unless  the  fact  that 
he  bond  fide  and  reasonably  believed  the  girl  taken 
by  him  to  be  eighteen  years  old  constituted  a 
defence.  That  is,  in  other  words,  unless  such  bond 
fide  reasonable  belief  prevented  them  from  saying 
that  the  defendant,  in  what  he  did,  acted  unlaw- 
fully within  the  meaning  of  the  clause.  The 
question,  therefore,  is  whether  upon  this  finding 
of  the  jury  the  defendant  did  "  unlawfully,"  &c., 
the  things  which  they  found  him  to  have  done. 
The  solution  of  this  question  depends  upon  the 
meaning  of  the  word  unlawfully  in  sect.  55. 
If  it  means  '*with  a  knowledge  or  belief  that 
every  single  thing  mentioned  in  the  section  existed 
at  the  moment  of  the  taking,"  undoubtedly  the 
defendant  would  be  entitled  to  an  acquittal, 
because  he  did  not  believe  that  a  girl  under 
sixteen  was  being  taken  by  him  at  all.  If  it  only 
means  without  lawful  excuse  or  justification,  then 
a  further  question  arises,  viz.,  whether  the  de- 
fendant had  any  lawful  excuse  or  justification  for 
doing  all  the  acts  mentioned  in  the  clause  as  con- 
stituting the  ofience,  by  reason  merely  that  he  bond 
fide  and  reasonably  believed  the  girl  to  be  older 
than  the  age  limited  by  the  clause.  Bearing  in 
mind  the  previous  enactments  relating  to  the 
abduction  of  girls  under  sixteen,  the  4  <&  5 
Phil.  &  Mary,  c.  8,  s.  2,  and  the  general  decisions 
upon  those  enactments  and  upon  the  present 
statute,  looking  at  the  mischiet  intended  to  be 
guarded  against,  and  for  the  reasons  given  in  the 
judgments  of  Bramwell,  B.,  and  Blackburn,  J.,  it 
appears  to  me  reasonably  clear  that  the  word  "un- 
lawfully "  in  the  true  sense  in  which  ifc  was  used,  is 
fully  satisfied  by  holding  that  it  is  equivalent  to  the 
words  "  without  lawful  excuse,"  using  those  words 
as  equivalent  to  without  such  an  excuse  as,  being 
proved,  would  beacomplete  legal  justification  for  the 
act,  even  where  all  the  facts  constituting  the  offence 
exist.  Cases  may  easily  be  suggested  where  such 
a  defence  might  be  made  out ;  as  for  instance,  if  it 
were  proved  that  he  had  the  authority  of  a  court 
of  competent  jurisdiction,  or  of  some  legal  war- 
rant, or  that  he  acted  to  prevent  some  illegal 
violence,  not  justified  by  the  relation  of  parent  and 
child,  or  schoolmistress  or  other  custodian,  and 
requiring  forcible  interference  by  way  of  protec- 
tion. In  the  present  case  the  jury  find  that  the 
defendant  believed  the  girl  to  be  eighteen  years  of 
age.  Even  if  she  had  been  of  that  age  she  would 
have  been  in  the  lawful  care  and  charge  of  her 
father  as  her  guardian  by  nature :  (See  Co.  Litt. 
886,  note  12,  edit.  19,  recognised  in  Beg.  v.  Howes, 
3  E.  4&  E.  332,  and  p.  336 ;  also  reported  in  8  Cox. 
C.  C.  405,  under  the  name  of  Ex  parte  Barford). 
Her  father  had  a  right  to  her  personal  custody  up 
to  the  age  of  twenty-one,  ana  to  appoint  a  guar- 
dian by  deed  or  will  whose  risht  to  her  personal 
custody  would  have  extended  up  to  the  same 
ago.  The  belief  that  she  was  eighteen  would 
be  no  justification  to  the  defendant  for  taking 
her  out  of  his  possession  and  against  his  will. 
By  taking  her,  even  with  her  own  consent, 
he  must  at  least  have  been  guilty  of  aiding  and 
abetting  her  in  doing  an  unlawful  act— viz.,  in 
escaping  against  the  will  of  her  natural  guardian 
from  his  wwfiil  oare  and  charge.  This,  in  my 
opinion,  leaves  him  wholly  without  lawful  excuse 
or  justification  for  the  act  he  did,  even  though  he 
believed  that  the  girl  was  eighteen ;  and,  therefore, 
unable  to  allege  that  what  he  had  done  was  not 
unlawfully  dono  within  the  meaning  of  the  clause. 
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In  other  words,  having  knowingly  done  a  wrong- 
ful actj  yiE.,  in  takicg  the  girl  away  from  the  law- 
ful possession  of  her  father  against  her  will  and 
in  violation  of  his  rights  as  guardian  hy  nature,  he 
cannot  be  heard  to  say  that  he  thought  the  girl 
was  of  an  age  beyond  that  limited  by  the  statute 
for  the  offence  charged  against  him.  He  had 
wrongfully  done  the  very  thing  contemplated  by 
the  Legislature.  He  haa  wrongfully  and  know- 
ingly violated  the  father's  rights  against  the 
father's  will,  and  he  cannot  set  up  a  legal  defence 
by  merely  proving  that  he  thought  he  was  com- 
mitting a  different  kind  of  wrong  from  that  which 
in  fact  he  was  committing. 

Conviciion  affirmed. 


COUBT  OF  QITEEN'S  BEVCK. 

Reported  by  J.  Shobtt  and  M.  W.  McKxllab,  Eaqn.^ 

BofriBten-alrLaw. 


Tmsday,  May  4, 1875. 

Westwick  v.  Thxoix)r. 

Apprentice  — Independent  stipulations  — Proviso — 
Power  of  master  to  discharge  for  misconduct. 

By  an  apprenticeship  agreement  the  defendant  took 
the  plaintiff* s  son  as  an  apprentice  for  three 
years,  to  learn  the  husi/ness  of  a  tea  broker,  and 
in  consideration  of  the  sum  of  200L  he  agreed  to 
teach  the  son  siich  business  by  the  best  means  in 
his  power,  andfwrther  agreed  to  pay  him  a  salary 
each  year;  provided  always  that  he  obeyed  all 
commands,  a/nd  gave  his  services  entirely  to  the 
business  du/rvng  office  hows. 

The  defendant  pleaded  to  an  action  for  not  teaching 
the  apprentice,  and  for  dismissing  and  refusing 
to  retain  him,  that  the  apprentice  misconduct^ 
himself  by  disobeying  the  defendant's  lawful 
orders,  by  neglecting  his  duties,  and  absenting 
himself  from  the  service,  wherefore  the  defendant 
discharged  him. 

Held,  on  demurrer,  that  this  plea  was  good. 

This  was  a  demurrer  to  a  plea. 

The  declaration  stated  that  the  defendant  agreed 
with  the  plaintiff,  as  follows  : 

I  hereby  upree  to  take  your  son,  T.  B.  Weetwick,  as  an 
apprentice  tor  three  years,  from  the  let  Deo.  1873,  to 
learn  the  business  of  a  tea  broker  or  merchant,  and  in 
consideration  of  the  snm  of  200(.,  paid  to  me  by  yon,  I 
agree  to  teaoh  T.  B.  Westwick  snoh  bosiness  by  the  best 
means  in  my  power,  and  further  agree  to  pay  him  a 
salary  of  301.,  501.,  luid  70(.  per  annum  reQ>eotively  for 
the  uiree  years;  provided  always,  that  he  obeys  all 
commands,  and  gives  his  services  entirely  to  the  business 
during  office  hours. 

The  declaration  prooeeded  to  aver  the  perform- 
ance of  all  conditions  precedent,  and  that  the 
defendant  did  not  teach  the  said  T.  B.  Westwick 
in  his  business  as  aforesaid,  for  the  period  and  on 
the  terms  aforesaid,  and  before  the  three  years 
dismissed  the  said  T.  B.  Westwick  from  the  ser- 
vice, and  refused  to  retain  him  therein  for  the 
remainder  of  the  term. 

.  The  defendant  pleaded,  amongst  other  things : 
As  to  dismissing  the  said  T.  B.  Westwick,  that 
afler  the  contract  and  before  breach  the  said  T.  B. 
Westwick  misconducted  himself  in  the  service 
by  wilfully  disobeying  the  reasonable  and  lawful 
orders  of  the  defendant,  by  him  given  to  the  said 
T.  B.  Westwick  in  the  service,  and  by  habitually 


neglecting  his  duties  in  the  service  and  failing  to 
perform  the  same ;  and  by  absenting  himself  from 
the  defendant's  service  and  refusing  to  give  his 
services  during  office  hours  without  just  cause, 
and  by  acting  and  behaving  with  insubordination 
to  the  defen&nt,  so  being  his  master ;  wherefore 
the  defendant  then  discharged  the  said  T.  B. 
Westwick  from  the  service,  which  is  the  alleged 
breach. 

Purvis  argned  for  the  plaintiff,  in  support  of 
the  demurrer. — The  facts  alleged  in  the  plea  are 
no  justification  for  the  plaintiff's  dismissal.  The 
stipulations  in  a  deed  of  apprenticeship  have  been 
long  determined  to  be  independent  of  each  other; 
the  master  cannot  discharge  his  apprentice  for 
misconduct,  his  remedy  is  by  action.  It  would  be 
impossible  to  allow  such  a  power  to  a  master,  for 
be  mi^ht  thereby  acquire  the  whole  of  l^e  con- 
sideration without  doing  anything  for  it.  This  was 
so  held  in  Campbell  v.  Jones  (6  T.  B.  570) ;  Tfia- 
stone  V.  Linn  (IB.  &  0.  460) ;  and  PhiUips  v.  CUft 
(4  H.  &  N.  168).  [Blackbubn,  J.  —  Although 
Winstone  v.  Linn  decided  that  disobedience  of  or- 
ders or  other  acts  of  misconduct  by  the  approntioB 
would  not  entitle  the  master  to  put  an  end  to  that 
particular  contract  of  apprenticeship,  it  was  said 
by  Bailey,  J.,  at  p.  468,  that  "  if  the  parties  had 
intended  that  the  master  should  have  such  a  power, 
they  might  have  provided  for  it  by  the  express 
terms  of  the  deea."  There  are  no  such  words  as 
the  proviso  here  contains  in  either  of  the  cases 
cited.]  That  proviso  is  merely  a  covenant  which 
p)ea  to  part  of  the  consideration ;  there  is  nothing 
m  the  contract  to  make  the  whole  of  it  depend  upon 
the  proviso.  According  to  the  rule  laia  down  in 
Pordage  v.  Oole  (1  Wms.  Saunders,  320),  this  is 
an  independent  covenant,  a  breach  of  whidi  might 
be  paid  for  in  damages ;  and  it  is  no  answer  to  an 
action  for  the  breach  of  another  covenant  in  the 
deed.  This,  too,  is  the  effect  of  Boone  v.  Eyre  (1 
H.  BL  273  n.) 

G,  Francis  appeared  for  the  defendant. 

Blackbubn,  J. — It  is  unnecessary  to  hear  counsel 
in  support  of  the  plea.    It  is  true  that  the  consi- 
deration is  paid  for  the  whole  service,  and  that  in 
general,  misconduct  on  the  part  of  the  apprentice 
would  not  put  an  end  to  the  contract.    The  cases 
referred  to  during  the  argument  support   that 
contention.    But  in  Wvnstone  v.  Linn  (1  B.  A  C. 
468),  Bayley,  J.,  in  his  judgment,  points  out  that 
if  the  contract  in  express  terms  gives  the  master 
a  power  to  dismiss  the  apprentice,  the  case  wonld 
be  different,  I  think  here  tne  contract  provides  that 
if  the  apprentice  misconducts  himself  the  master 
may  dismiss  him.     I  do  not  say  that,  upon  a 
fair  construction  of  the  proviso,  one  act  of  dis- 
obedience would  be  a  breach  of  the  condition,  but 
we  must  look  at  the  plea,  which  must  be  taken  to 
be  true.    The  averment  is,  that  the  plaintiff^s  son 
wilfully  disobeyed  the  defendant's  orders,  and  ha- 
bitually neglected  his  duties.    I  cannot  say  what 
amount  of  disobedience  would  justify  a  dismissal ; 
it  is  a  question  of  de^ee  which  would  be  for  a 
jury ;  but  I  am  of  opinion  that  the  plea  is  good. 

Mellob  and  Field,  JJ.,  concurred. 

Judgment  for  the  defendanL 

Attorneys  for  plaintiff.  Noon  and  Tiddeman, 
Attorney  for  defendant,  Anthony  Carr, 
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Thursday,  May  6, 1875. 

Leicester  Waterworks  Company  v.  Overseers 
AND  Churchwardens  op  Ceopstonb. 

Poor  rate — Appeal — Valuation  list — Overrating — 
Reference  of  appeal  and  all  matters  in  difference 
— Subsequent  rates  made  pending  the  award. 

An  appeal  was  made  by  a  waterworks  company  to 
Quarter  Sessions  against  a  poor  rate  made  on 
the  company.  The  assessment  committee  of  the 
fmion  appeared  as  the  respondents.  The  over^ 
seers  of  the  parish  did  not  appear.  The  appeal, 
and  <M  matters  in  difference  relating  to  the  rating 
ef  the  waterworks  were  referred  to  arbitration  by 
an  agreement  between  the  assessment  committee 
and  the  appeUatUs,  with  power  to  the  arbitrator 
to  dvrect  al  what  amount  the  appellants  had  been  or 
iKotdd  be  rated  before  the  making  of  the  award, 
and  to  order  the  return  of  the  excess,  if  any,  of 
any  sum  paid  by  them  to  the  overseers  of  tlte 
parish.  The  award  was  not  made  for  eighteen 
months,  and  in  the  msantime  several  rates  had 
been  made  by  ths  overseers  of  tlie  parish  on  the 
appellants,  and  paid  by  them,  under  protest,  but 
without  giving  notice  of  appeal  or  taking  any 
steps  to  dispute  such  rate.  By  the  award  the 
rcieahle  value  was  largely  reduced,  and  the 
amount  paid  by  the  appellants  in  excess  of  the 
sums  due,  according  to  the  value  so  fixed,  was 
ordered  to  be  repaid,  not  only  on  the  rate  appealed 
against,  hut  also  the  intermediate  rates,  and  tlie 
overseers  were  also  ordered  to  repay  out  of  the 
next  rate  the  balance  due  to  the  appellants,  and 
overpaid  by  them.  The  overseers  paid  tlie  differ" 
ence  on  the  rate  appealed  against,  biU  refused  to 
refund  the  difference  on  the  other  rates,  on  the 
ground  that  the  assessment  committee  had  acted 
u2/ra  vires  in  referrvng  those  matters ;  and  upon 
a  rate  being  made  upon  the  award,  which  the 
appellants  refused  to  pay,  setting  up  thfi  award, 
obtained  a  distress  warrant  from  the  justices^ 
and  levied  for  the  amount.  The  appellant, 
thereupon  replevied  in  the  County  Court,  and 
now  sought  by  the  p^-eseni  rule  to  restrain  all 
further  proceedings  by  the  overseers : 

Held,  that  the  overseers  had  acted  contrary  to  good 
faithy  and  upon  the  authority  of  The  London 
and  North- Western  Company  v.  Bedford  (17 
Q.  B.  978),  thai  this  cowrt  would  interfere  to  stop 
their  further  proceeding. 

BuLE  calling  upon  the  defendants  to  show  cause 
why  all  proceedinga  in  this  action  of  replevin 
should  not  be  stayed,  and  why  the  replevin  bond 
should  not  be  delivered  up  to  the  plainti£Es. 

The  plaintiffs  constructed  reservoirs,  engine- 
houses  and  filter-beds,  at  the  parish  of  Cropstone, 
in  the  Barrow-on-Soar  Union,  and  laid  pipes  down 
thence  to  Leicester,  passing  through  four  other 
parishes  of  the  BaiTow-<xi-Soar  Union,  and  sucL 
^orks  were  indaded  in  the  supplemental  valua- 
tion list  for  1871,  and  a  rate^was  made  in  Aug. 
1B71;  upon  such  valuation,  and  in  Oct.  1871,  the 
plaintiffs  gave  notice  of  objections  to  such  list  to 
the  assessment  committee,  and  to  the  overseers  df 
the  parish ;  but  the  plaintiffs  failed  to  obtain  the 
relid  they  sought  from  the  assessment  committee, 
and  on  the  12th  March,  1872,  notice  of  appeal  was 
given  by  the  oompany  to  the  committee  and  to 
^6  overseers  of  the  parishes,  on  the  ground  that 
the  rateable  value  was  excessive,  for  the  Quarter 
Sessions  to  be  held  on  the  8th  April,  1872.  The 
assessment  committee  appeared  as  respondents  to 
Mao.  Oas»— Vol  IX 


the  appeal,  under  the  27  <&  28  Vict.  c.  39,  s.  2.  and 
the  appeal  was  entered  and  respited  on  the  8th 
April,  1872.  The  overseers  of  the  parish  did  not 
appear.  A  meeting  was  held  on  the  8th  June 
following,  at  the  offices  of  the  company,  between 
the  company  and  the  guardians  of  the  union,  to 
prevent,  if  possible,  any  litigation,  when  it  was 
resolved  that  all  questions  in  relation  to  the  rating 
of  the  above  named  company's  works  and  mains 
should  be  submitted  to  two  arbitrators ;  and  this 
resolution  was  carried  into  effect  by  a  formal 
agreement  of  reference  made  and  executed  on  the 
29th  June,  between  the  plaintiffs'  oompany  of  the 
one  part  and  the  assessment  committee  of  the 
Barrow-on-Soar  Union,  on  behalf  of  the  board  of 
guardians  of  such  union,  on  the  other  part,  by 
which,  for  ending  and  determining  and  settling  all 
differences  and  disputes  relating  to  the  rating  of 
the  waterworks,  it  was  agreed  that  the  same 
should  be  referred  to  the  award  of  two  arbitrators, 
with  power  to  appoint  an  umpire  in  case  of 
difference,  and  that  they  should  have  power  to 
give  directions  as  to  the  making  of  alterations  in 
the  amount  at  which  the  waterworks  had  been 
or  should  be  assessed  before  the  making  of  the 
award,  and  also  as  to  the  sum  or  sums  of  money, 
if  any,  to  be  rapaid  or  allowed  to  the  said  water- 
works company,  by  the  overseers  of  any  parish,  in 
respect  of  any  rate  which  has  been  or  may  be  paid, 
and  in  whioh  the  assessment  shall  be  in  excess  of 
the  amount  at  whioh  the  same  shall  be  severally 
assessed  by^the  arbitrators.  The  time  for  making 
the  award  was  enlarged  from  time  to  time,  till  the 
31st  Jan.  1874,  when  the  award  was  made. 

Between  the  commencement  of  the  disputes  and 
the  making  of  the  awards,  as  many  as  thirty-two 
rates  in  respect  of  the  various  branches  in  the 
union  had  been  made,  which  were  paid  by  the 
company  under  protest,  and  upon  the  understand- 
ing that  the  matter  would  be  rectified  and  adjusted 
by  the  award,  instead  of  giving  notice  after  each 
rate  of  objection  to  the  valuation  list,  and  also 
notice  of  appeal,  and  entering  separate  appeals 
with  adjournments  from  time  to  time  of  all  the 
appeals. 

By  the  award,  the  amount  of  the  gross  and  rate- 
able values  of  the  waterworks  in  the  several 
parishes  in  the  union  was  settled,  and  was  in 
reduction  of  the  amounts  objected  to,  and  the  over- 
seers of  the  respective  parishes  were  ordered  to 
repay  to  the  company  out  of  the  next  rate  the 
differences  between  the  rates  as  assessed  upon  the 
amounts  so  settled  and  the  rates  as  assessed  and 
paid,  and  the  amounts  of  the  differences  were  then 
settled  in  the  award. 

At  the  sessions  following  the  award,  and  held 
on  the  8th  April,  the  appeals  were  called  on,  and 
the  rates  were  by  order  of  the  sessions  reduced  to 
the  amount  fixed  by  the  award,  and  the  amount 
paid  in  excess  on  the  rate  of  the  11th  Aug.  was 
ordered  to  be  repaid,  and  was  repaid  accordingly ; 
but  the  parishes  disputed  the  validity  of  the 
award  as  to  the  repayment  of  the  sums  paid  in 
excess  by  the  oompany  upon  the  rates  other  than 
the  one  appealed  against,  and  which  had  been 
made  and  paia  pending  the  award.  A  fresh  rate 
was  made  on  May  2nd  1874,  upon  the  reduced 
assessment,  and  its  amount  was  demanded  of  the 
plaintiffs,  who,  however,  refused  to  pay  on  the 
ground  that  the  amount  of  the  excess  paia  by 
them  on  the  former  rates,  and  ordered  to  be  repaid 
by  the  award,  was  in  the  excess  of  the  amount  of 
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such  rate.  The  overseers  of  Cropstone  thereupon 
obtained  a  distress  warrant  from  the  iostices,  and 
levied  the  amount  of  the  rate  on  lead  piping  of  the 
company.  The  company  then  served  notices  of 
replevy  in  the  County  Court  on  the  overseers,  and 
deposited  in  the  County  Court  the  amount  of  the 
sum  distrained  for  and  costs.  In  lieu  of  entering 
into  a  replevin  bond,  and  in  accordance  with  the 
condition  of  such  deposit,  an  action  of  replevin 
was  commenced  by  a  writ  issued  out  of  this  court, 
but  no  declaration  had,  as  yet,  been  delivered. 

Brown,  QC.  (with  him  Willis),  showed  caase. — 
The  award  is  not  binding  on  the  overseers.  They 
were  no  parties  to  the  appeal.  If  they  had  been, 
they  could  not,  as  parish  offioers,  refer  all  matters 
in  difference ;  nor  had  the  assessment  committee 
any  such  power.  The  appeal  then  pending  was 
all  they  could  refer.  The  award  is  to  become  the 
judgment  of  the  sessions  by  12  &  13  Yict.  c.  45, 
but  the  sessions  could  not  give  judgment  on  any- 
thing but  the  appeaL  There  was  no  order  of  a 
judge  to  refer  the  appeal.  Next,  the  plaintiffs 
cannot  come  here  to  stop  their  own  replevin  suit. 
[Blackbubk,  J.  —  In  replevin  both  parties  are 
actors.]  The  defendants  have  done  nothing,  there 
is  nothing  for  them  to  stay.    [Blackbuen,  J. — 

They  have  taken  the  goods.]  They  contest  the 
validity  of  the  award  to  bind  the  parish ;  that  must 
be  decided  in  the  replevin  suit.  In  The  1/ondon 
and  North  Western  Railway  Company  v.  Bedford 
(uhi  sup,),  the  court  strained  their  equitable 
powers  to  the  utmost  limit,  and  its  application 
should  not  be  extended. 

Wills,  Q.C.  (with  him  Merewether),  was  not  called 
upon  to  argue. 

BLA.CKBU&N,  J. — ^The  plaintiffs  were  induced  by 
the  pendency  of  the  award  not  to  appeal  against 
the  rates  made  during  such  time ;  audit  is  but  just 
and  equitable  that  the  parish  should  take  the 
consequences  of  the  award  being  against  them, 
and  repajr  the  money  received  by  them  and  paid 
by  the  plaintiffs  under  protest.  The  London  and 
North  Western  Railway  Company  v.  Bedfoi^d  is 
ample  authority  for  us  to  interfere,  and  we  shall 
act  upon  that  case.  The  rule  must  go,  but  it 
will  be  moulded  to  meet  the  circumstances  of 
the  money  beins  deposited  in  lieu  of  the  replevin 
bond,  and  will  oe  to  pay  back  the  money. 

Mellob,  J.,  concurred. 

Bule  absolute,  to  stay  the  action  and  to  re- 
fund  the  money  deposited  in  lieu  of  the 
replevin  bond. 

Attorneys  for  plaintiffs,  Paterson,  Snow,  and 
Bumey,  for  J,  B,  Haxby,  Leicester. 

Attorney  for  defendant,  8,  C.  H.  Sadler,  for 
W.  W.  Ooode,  Loughborough. 


Thursday,  May  27, 1875. 

Midland  Bailway  Company  (apps.)  v.  Church- 
wardens 07  Great  Wigston  (resps.);  Sake 
(apps.)  V.  Churchwardens  ov  Barrow-upon* 
Soar  (resps.). 

Lighting  and  wcUching  rale — Houses,  buildings, 
and  vroperty  other  than  land — Line  of  railway 
—3^4  WUl  4  c.  90,  «.  33. 

By  sect  33  of  3  Sr  4  Will,  4  c.  90,  the  oioners  and 
oocupiers  of  houses,  buildings,  and  property 
{other  than  land)  rateable  to  the  relief  of  the 
poor  in  any  parish,  shall  be  rated  at  and  pay  a 
rate  in  the,  pound  three  times  greater  than  that  I 


which  the  oumers  and  oocupiers  of  land  shall  5« 
rated  at  and  pay  for  the  purposes  of  (his  Ad. 
The  appellants  were  possessed  of  railway  pre 
perty  vn  the  parishes  of  the  respondents,  in  one 
case  of  about  four  miles  of  line,  signal  boxes 
and  posts,  signalmens*  huts,  a  tank  and  pumping 
staMon,  and  certain  bridges  ;  in  the  other  ease,  of 
about  two  mUes  of  line,  a  railway  staltion,  and 
also  similar  things  io  those  in  the  former  case. 
Held,  that  lighting  and  waiehing  rates  imposed 
according  to  the  higher  scale  upon  the  whole  of 
the  appellants*  property  in  the  respondents* 
paHshes  were  baa,  for  the  line  in  each  case  0}kg)d 
to  be  rated  as  land. 

Great  Wigstoh  Cass. 

Thb  appellants  are  the 'owners  and  oooupien  of 
the  Midland  Bailway,  of  which  1  mile,  llSOyds. 
and  2  miles,  5  furlongs,  1657  chiuns,  are  within 
the  respondents'  parii3i.  The  General  Lighting 
and  Watching  Act  (3  &  4  WilL4  a  90)  has  beea 
adopted,  and  is  in  operation  in  the  said  parish. 

On  the  8th  March  1873,  by  a  rate  duly  made  for 
the  said  parish,  and  under  the  uroviaions  of  the 
said  Act,  the  appellants  were  rated  in  respect  of 
their  aforesaid  property  in  the  parish^  at  l|d.  in 
the  pound. 

The  appellants  were  rated  on  the  higher  scale 
at  whicn  the  owners  and  occupiers  of  honses, 
buildings,  and  property  other  than  land  were  rated 
in  the  parish. 

^  The  company  duly  appealed  to  the  Quarter  Ses- 
sions against  the  rate,  on  the  ground  that  the  pre- 
mises rated  were  rateable  as  umd  only,  and  not  as 
houses,  buildings,  and  property  other  than  land, 
and  that  the  same  were  improperly  rated  and 
assessed  in  the  said  rate  at  the  higher  nte 
chargeable  by  statute. 

The  sessions  confirmed  the  rate,  subject  to  the 
opinion  of  this  court. 

The  premises  in  question  consist  firstly,  of  a 
portion  of  the  main  Hne,  the  longer  portion  afore- 
said ;  and  secondly,  of  a  portion  of  a  branch  line 
which  joins  the  main  line  at  a  point  of  junction 
within  the  said  parish. 

Along  the  whole  length  of  both  portions  of 
railway  there  aro  the  usual  metals,  rails,  and 
sleepers,  and  at  and  near  to  the  junction  aforesaid, 
where  the  width  of  the  railway  is  greater  than  at 
any  other  part,  there  are  sidings  with  similar 
rails  and  sleepers,  extending  over  the  whole  of  the 
increeaed  area. 

Both  portions  of  railway  are  also  traversed  for 
about  tmree-fourths  of  their  entire  length  bv  iron 
rods  or  wires  used  for  working  signals,  and  snp- 

Sorted  by  short  posts  fixed  in  the  ground  at  a 
istance  of  about  nfteen  yards  from  each  other. 
The  following  structures  built  in  or  fixed  to  the 
soil,  and  used  by  the  appellants  for  the  purpose  of 
the  said  railway,  are  upon  the  portion  of  the  maai 
line  at  different  points,  that  is  to  say : — 

1.  Three  signal  boxes  made  of  wood,  each  beixtt 
two  stories  in  height,  with  the  upper  story  glased, 
and  having  a  slated  roof.  These  buildings  are  of 
an  average  width  of  about  fifteen  feet,  and  depth 
of  about  ten  feet,  and  are  fitted  with  telegraph  and 
other  mechanical  apparatus. 

2.  Twenty-five  signal  posts  with  signalliog 
apparatus  attached  to  each,  and  with  iron  ladders  to 
eighteen  of  them;  and  three  connecting  plat- 
forms, where  signal  posts  ore  erouped. 

3.  Three  large  iron  stan&rds  for  pumping 
water  into  the  appeUants'  engines. 
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4  Four  small  honses  or  hnta  for  the  accommo- 
dation of  signalmen  and  others,  three  of  these 
being  of  wood,  and  one  of  brick,  with  a  slated  roof. 

5.  A  large  brick  building,  with  doors  and 
irindows,  and  massive  walls  supporting  an  iron 
tank,  which  is  fitted  with  iron  pipes,  yalyes,  and 
other  apparatus. 

6.  Seven  bridges,  the  property  of  the  ap- 
pellants, cross  the  said  portion  of  main  line  at 
different  points.  Three  of  these,  built  of  brick 
on  solid  arches,  for  turnpike  or  other  carriage 
roads,  pass  over  the  line ;  and  four  also,  built  o 
brick,  pass  under  the  said  portion  of  line,  of  these 
one  is  for  a  turnpike  road,  and  the  others  are 
need  for  the  passage  of  cattle. 

The  railway  is  supported  by  masssive  iron 
girders  where  it  passes  over  these  bridges.  The 
said  portion  of  main  line  runs  for  about  2300 
jards  in  a  cutting,  and  for  about  1500  yards  on 
an  embankment. 

The  following  structures  fixed  to  the  soil  are 
npon  the  said  portions  of  branch  line  at  difEeront 
poiDts,  that  is  to  say : — 

1.  A  brick  building  supporting  an  iron  tank 
similar  to  the  one  before  mentioned. 

2.  Eleven  similar  signal  posts,  of  which  ten  have 
iron  ladders,  and  there  are  two  platforms  con- 
necting the  signeJ  posts,  which  are  grouped. 

3.  A  large  iron  standard  similar  to  those  before 
mentioned. 

4.  A  bridge,  the  proi)erty  of  the  appellants, 
built  of  brick,  with  massive  abutments,  and  used 
for  a  public  carriage  road,  passes  under  the  said 
portion  of  branch  bne. 

The  said  portion  of  branch  line  runs  for  about 
650  7ards  on  an  embankment.  For  about  fifty 
yards  the  said  portion  of  branch  line  runs  on 
brick  arches  for  about  thirty  feet  above  the  level 
of  the  adjacent  land,  and  for  about  thirty-six  yards 
it  runs  on  iron  girders  supported  by  brick  pillars 
about  twenty-seven  feet  in  height,  and  for  about 
twenty  yards  on  a  platform  bridge  constructed 
of  wood,  about  thirty  feet  above  the  level  of 
the  adjacent  land. 

If  the  court  shall  be  of  opinion  that  both  the 
said  portions  of  railway  are  liable  to  be  rated  on 
the  higher  scale  chargeable  by  statute,  the  order 
of  the  Court  of  Quarter  Sessions  is  to  stand. 

If  the  court  shall  be  of  a  contrary  opinion  as  to 
both  or  either  portions,  then  the  rate  is  to  be 
amended  by  reducing  it  to  the  sum  of  ^d,  in 
the  pound  upon  each  portion  so  dealt  with  by  the 
court. 

Babbow-itpon-Soar  Casb. 

The  appellants  are  the  owners  and  occupiers  of 
the  Midland  Railway,  of  which  two  miles  one  fur- 
long of  the  main  line  and  a  station  house  with  pre- 
mises adjoining  thereto  are  within  the  respondent's 
parish.  The  General  Lighting  and  Watching  Act 
(3  &  4  Will.  4,  c.  90),  has  been  adopted  and  is  in 
operation  in  the  said  parish.  On  the  8th  March 
1878,  by  a  rate  duly  made  for  the  said  parish 
nnder  the  provisions  of  the  said  Act,  the  appel- 
lants were  rated  in  respect  of  their  aforesaid  pro- 
perty in  the  said  parish  at  2d.  in  the  pound. 

Appellants  were  rated  on  the  higher  scale  at 
which  the  owners  and  occupiers  of  houses,  build- 
ings, and  property,  other  than  land,  were  rated  in 
theparish. 

The  company  duly  appealed  to  the  quarter 
sessions  against  the  rate  on  the  ground  that  the 
premises  rated  were  rateable  as  land  only  and  not 


as  houses,  buildings,  and  property  other  than  land, 
and  that  the  same  were  improperly  rated  and 
assessed  in  the  said  rate  at  the  higher  rate  charge- 
able by  the  statute. 

The  sessions  confirmed  the  rate  subject  to  the 
opinion  of  this  court. 

The  premises  in  question  consist,  firstly,  of  a 
house  containing  booking  and  other  offices  and 
used  as  a  railway  station  and  of  a  yard  attached  to 
the  said  station  and  used  as  a  station  yard,  a 
portion  of  which  is  raised  above  the  level  of  other 
portions  of  the  yard,  and  it  is  supported  by  a  wall 
of  masonry  on  one  side ;  secondly,  of  a  portion  of 
the  main  Ime  of  the  Midland  Bail  way  of  the  length 
aforesaid;  over  the  whole  length  of  the  said 
portion  of  main  line  there  are  the  usual  metal 
rails  and  sleepers,  and  the  line  is  traversed  for  its 
entire  length,  with  the  exception  of  about  three 
furlongs,  by  iron  rods  or  wires  used  for  working 
signals  and  supported  by  posts  fixed  in  the  ground 
at  a  distance  of  about  fifteen  yards  from  each  other. 

The  following  structures  are  built  in  or  affixed  to 
the  soil  and  used  by  the  appellants  for  the  pur- 
poses of  the  said  railway  upon  the  said  portion  of 
the  main  line  at  different  points,  that  is  to  sav : 

1.  Three  signal  boxes  made  of  wood,  each  being 
two  stories  hi^h,  with  the  upper  story  glazed  and 
hanging  slated  roofs.  These  buildings  are  of  an 
average  width  of  about  seven  feet,  and  length  of 
about  nine  feet,  and  are  fitted  with  telegraph  and 
other  mdohanioal  apparatus. 

2.  Signal  posts  with  signalling  apparatus,  iron 
ladders,  and  platforms  atttached  to  each  of  them. 

3.  Two  small  houses  or  huts  made  of  wood  for 
the  accommdoation  of  signalmen. 

4  Six  bridges  the  property  of  the  appellants 
cross  the  said  portion  of  main  line  at  difierent 
points ;  two  of  tnese  built  of  brick  on  solid  arches, 
and  one  made  of  iron  for  highway  roads  to  pass 
over  the  line. 

5.  Two  bridges  built  of  wood  for  the  use  of  foot 
passengers  also  cross  ever  the  line. 

6.  A  bridge  made  of  bricks  for  the  passage  of 
cattle  passes  under  the  line.  There  are  also  two 
brick  culverts  under  the  line  through  which  streams 
of  water  pass. 

The  line  runs  for  about  1320  yards  on  an  em- 
bankment, and  for  about  2420  yards  in  a  cutting, 
of  which  about  470  yards  is  supported  on  one  side 
by  a  wall  of  masonry.  The  line  crosses  the  river 
Soar  by  an  iron  bridge  about  60  yards  in  length. 

If  the  court  shall  be  of  opinion  that  both  the 
portions  of  the  aforesaid  premises  are  liable  to  be 
rated  on  the  higher  scale  chargeable  by  statute, 
the  order  of  the  court  of  quarter  sessions  is  to 
stand. 

If  the  court  shall  be  of  a  contrary  opinion  as  to 
both  or  either  of  such  portions,  then  the  rate  is  to 
be  amended  by  reducing  it  to  the  sum  of  id, 
in  the  pound  upon  each  portion  so  dealt  with  by 
the  court. 

A,  Wilhy  Q.C.  and  Merewether  for  the  appellants, 
argued  first  upon  the  Wigston  case. — We  do  not 
dispute  the  rateability  of  the  si^al  boxes,  the 
signalmen's  houses,  or  the  reservoir,  at  the  higher 
rate.  If,  however,  the  respondents  were  wrong  in 
so  rating  the  line,  the  whole  rate  must  be  set 
aside.  The  words  of  3  &  4  Will.  4,  c.  90,  h.  33,  are 
'*Tbat  the  overseers  aforesaid  shall,  for  the 
purpose  of  collecting,  raising,  and  levying  the 
rate  necessiiry  for  the  purposes  of  this  Act,  pro- 
ceed in  the  same  manner,  and  have  the  same 
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powers,  remedies,  and  privileges  as  for  levying  > 
money  for  the  relief  of  the  poor  in  the  said  parish. 
Provided  always  that  owners  and  occnpiers  of 
hoases,  buildings,  and  property  (other  than  land) 
rateable  to  the  relief  of  the  poor  in  any  such 
parish,  shall  be  rated  at  and  pay  a  rate  in  the 
pound  three  times  greater  than  that  at  which  the 
owners  and  occupiers  of  land  shall  be  rated  at  and 
pay  for  the  purposes  of  this  Act.  Provided  also, 
that  the  total  amount  of  the  sum  to  be  collected, 
raised,  and  levied  for  the  purposes  of  this  Act 
within  any  one  year  shall  not  exceed  such  sum  as 
shall  have  been  agreed  on  by  the  inhabitants  of 
the  said  parish  as  aforesaid,  and  that  the  said  sum 
shall  be  assessed  upon  the  full  and  fair  annual 
value  to  which  lands,  houses,  buildings  and  other 
property  within  the  said  parish  shall  be  rated  or 
shall  be  rateable  according  to  the  last  valuation 
made  and  acted  upon  for  the  rate  for  the  relief  of 
the  poor  within  the  said  parish."  And  by  sect. 
34,  "  Provided  always  that  it  shall  be  lawful  for 
the  overseers  of  the  poor  of  any  such  t>arish,  and 
they  are  hereby  required  whenever  according  to 
the  rate  made  for  the  relief  of  the  poor  one  and 
the  same  person  shall  be  rated  in  one  sum  in 
respect  of  land,  and  also  of  houses,  buildings,  and 
other  property,  to  cause  such  land,  and  also  such 
bouses,  buildings,  and  other  property  to  be 
separately  assessed,  and  the  sum  hereby  authorised 
to  be  levied  shall  be  assessed  accordingly.  Pro- 
vided always  that  every  court-yard,  yard,  or 
garden  (such  garden  not  being  a  market-garden  or 
nursery-sround)  shall  be  included  in  and  make 
part  of  the  assessment  to  be  made  on  the  house, 
buildings,  or  other  property  to  which  they  may  be 
respectively  attached.  Provided  also,  that  such 
land,  houses,  buildings,  and  other  property  shall 
not  in  the  whole  be  assessed  at  a  higher  amount 
than  they  were  in  the  last  rate  made  for  the  relief 
of  the  poor  within  the  said  parish."  The  last  case 
on  these  sections  is  Reg.  v.  Overseers  of  Neath 
(L.  Rep.  6  Q.  B.  707),  in  which  all  the  previous 
cases  were  discussed.  The  subject  matter  of  the 
rate  there  was  a  canal  and  towing  path,  bridges, 
and  a  dry  dock  lined  with  masonry,  used  for 
repairing  the  canal  boats.  It  is  difficult  to  say 
which  is  more  artificial,  a  canal  or  a  railway,  but 
they  are  for  this  purpose  so  much  alike  that  the 
decision  there  is  conclusive  here.  It  was  held 
that  "  property  "  meant  things  ejuaden  generis  with 
houses  and  buildings,  and  did  not  include  a  canal 
or  towing  path ;  tnat  the  bridges  and  dry  dock 
were  accessories  to  the  canal  and  must  be  con- 
sidered part  thereof,  and  that  the  whole  ought  to 
be  rated  as  land.  It  was  attempted  to  show  that 
Beg.  V.  Midland  Railway  Company  (4  E.  &  B.  958), 
and  Peto  v.  Overseers  of  West  Ham  {2  E.  &  E.  144), 
were  authorities  for  rating  the  canal  at  the  higher 
rate;  but  the  court)  hela  they  did  not  govern 
the  case.  In  Reg.  v.  SouthuoarJe  and  Vavahall 
Water  Company  (6  E.  &  B.  1008),  Lord  Campbell 
at  p.  1013  laid  down  the  principle  of  the  distinc- 
tion, '*  I  think  the  object  of  the  Legislature  in 
making  the  distinction  between  different  des- 
oriptions  of  property  was  that  the  higher  rate 
should  be  thrown  on  the  class  of  property  which 
derives  superior  benefit  from  lighting,  and  the 
lower  rate  on  the  class  which  derives  less  benefit. 
That  is  the  key  to  the  interpretation  of  the  Act." 
Here  the  line  of  railway  would  derive  as  little 
benefit  from  the  lighting  as  the  subterraneous 
pipes  of  that  water  company. 


Sir  Henry  James,  Q.C.  and  Polands  not  being 
present  at  the  commencement  of  the  arguments, 
now  showed  cause  in  both  cases  against  the  rules 
to  quash  the  orders  of  sessions.— ^hen  this  Act 
was  passed,  there  were  no  railways,  so  they  coald 
not  be  expressly  mentioned  amongst  the  assessable 
property,  and,  if  included  at  all,  they  must  come 
within  the  words  "  property  rateable  to  the  relief 
of  the  poor."  The  first  case  to  be  considered  is 
Reg  V.  Midland  RaiVwoAf  Company  {ubi  sup.), 
where  a  lighting  rate  was  imposed  by  the  Chester- 
field Local  Act  of  1826,  on  ''all  houses,  ware- 
houses, shops*,  cellars,  vaults,  stables,  coach  houses, 
counting-houses*,  brew  houses,  and  all  buildings, 
erections,  works,  and  tenements  and  heredita- 
ments, except  as  hereinafter  mentioned."  One  of 
the  exceptions  was  that  no  person  should  be  rated 
"  for  or  on  account  of  any  land  whatsoever."  It 
was  held  that  the  exception  of  "  land  "  in  this  Act 
must  mean  land  occupied  for  cultivation  and  uses 
auxiliary  thereto,  and  that  the  line  of  railway  pass- 
ing through  the  borough  was  properly  rated. 
Lord  Campbell  delivered  the  considered  judgment 
of  the  court,  which  was  com[)osed  of  three  judges : 
"We  are  of  opinion  that  it  (the  railway)  was 
rateable  under  the  word  "works,"  and  was  not 
included  in  the  exception  of  "  land."  The  Legis- 
lature intended,  probably,  to  describe  two  classes 
of  property,  and  to  lay  the  rate  on  the  one  and 
give  the  exemption  to  the  other,  according  as  each 
class  would  or  would  not  be  benefitted  by  the 
lighting ;  but  we  are  to  give  eflfect  to  the  words  of 
the  enactment  according  to  their  ordinary  meaning, 
without  trying  whether,  in  each  particular  appli- 
cation of  these  words,  the  burden  is  proportioned 
to  the  benefit  according  to  this  supposed  intention. 
Beading  the  two  clauses  together,  as  comprehend- 
ing all  real  property,  we  think  that  the  exemption 
extends  only  to  land  used  for  the  purposes  of 
agriculture,  or  gardening,  or  any  kind  of  mere 
vegetation,  together  with  the  roads  and  other 
matters  that  are  auxiliai7  to  those  purposes ;  and 
that  hereditaments  in  which  capital  has  been  in- 
vested for  habitation,  or  for  purposes  of  profit 
from  manufacturing  or  mechanical  mdustry,  are  to 
be  rated.  According  to  this  construction,  the  line 
of  a  railway  is  liable.  In  places  where  it  is  con- 
structed on  arches  or  witn  walling,  it  would  be 
liable  under  the  word  'buildine'  or  'erection.' 
Where  it  is  simply  laid  on  the  surface  it  is  a 
'work'  for  profit  from  mechanical  industry, and 
not  '  laud '  used  for  vegetation."  This  authority 
would  have  been  decisive  in  favour  of  the 
respondents,  were  it  not  for  Reg  v.  Overseers  of 
Neath,  All  the  other  cases  on  this  point  are  con- 
sistent with  Reg  v.  Midland  Raikoay  Company.  In 
Peto  V.  Overseers  of  West  Ham,  which  was  in  re- 
spect of  a  lighting  rate,  under  these  very  sections, 
assessed  upon  the  Victoria  London  Docks,  Lord 
Campbell  said  (2  E.  &  E.,  p  158), "  There  is  no  doubt 
that  a  large  capital  must  have  been  laid  out  in  ex- 
cavating and  puddling  the  dock  and  basin,  and 
surrounding  them  with  walls.  If  they  had  been 
used  for  carrying  on  a  manufactory  without  any 
buildings  being  erected  upon  them,  and  withoat 
water  being  introduced  into  them,  they  conld  not 
possibly  have  been  considered  '  land '  within  the 
meaning  of  this  section  of  the  Act  of  Parliament; 
and  can  it  make  any  difference,  that  instead  of 
their  being  paved  and  goods  beins  deposited  upon 
them,  water  is  introduced  into  them,  which  sap- 
ports  floating  warehouses  in  whioh  the  goods  are 
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stowed  ?  This  is  the  view  we  took  of  a  similar 
enactment  in  a  local  Act  in  Beg  Y,MidkmdRailway 
Company"  Lord  Campbell  afterwards  points  out 
that  when  the  facts  of  Beg  v.  SotUhwarh  and  Vcmx^ 
haU  Water  Company^  '*  and  the  ratio  decidendi  are 
examined,  it  will  be  found  not  at  fall  to  be  at 
Tarianoe  with  the  doctrine  which  I  now  propound," 
Tiz.,  the  principle  of  the  distinction  as  laid  down 
in  Beg  v.  Midland  Baihoay  Company,  The  case 
of  Beg  Y.  Overseers  of.  Neath  is  clearly  in  conflict 
with  the  previous  cases,  and  it  is  therefore  open 
to  this  court  now  to  follow  either.  [Blackbubn, 
J.— I  think  the  cases  are  conflicting,  but  you  must 
show  that  we  ought  to  follow  Lord  Campbell 
rather  than  Lord  Chief  Justice  Cockbum.]  The 
real  test  should  be  whether  the  property  is  land 
used  for  commercial  purposes  other  than  agri« 
cnltnral. 

WiRs,  Q.C.  {contra). — In  the  case  of  Peto  v.  Over" 
uers  of  West  Ham,  Erie,  J.  dissented  from  the 
view  ef  the  majority.  His  opinion,  therefore,  taken 
with  the  unanimous  conclusion  of  the  court  in 
Bef.Y.  Overseers  of  Neath  (uhi  «np.),  gives  the  greater 
weightof  authority  in  favour  of  the  appellants.  Land 
this  country  is  never  to  be  found  in  its  natural 
state,  and  the  proper  distinction  under  this  83rd 
section  between  land  and  buildings  is  whether 
the  effect  of  the  alteration  sustained  by  the  land 
has  lefli  it  more  nearly  to  its  natural  condition,  or 
more  nearly  resembling  buildings;  upon  that 
distinction  a  line  of  railway  should  be  liable  only 
at  the  lower  rate. 

Blackbubn,  J. — ^In  these  cases,  although  there  is 
some  difficulty,  I  have  come  to  the  conclusion  that 
this  line  of  railway  should   be    assessed  at  the 
lower  rate  as   "land"   within   the   meaning    of 
3  &  4  Will.  4,  c.  90,  s.  83.    There  is  the  station  in 
one  of  the  appeals,  and  there  are  some  signal  and 
watch  boxes,  which   come   under   the   head   of 
"hnildings,"  but  they  may  be  rated  separately. 
The  only  question  for  us  is  whether  the  line  itself 
is  "  property  other  than  land«"  so  that  the  appel- 
lants should  pay  a  rate  in  the  pound  three  times 
greater   than    that    at   which    the   owners   and 
occQpiers  of  land  should  pay  for  the  purposes  of 
this  Act.    What  seems  to  iLve  been  passing  in 
the  mind  of  Lord  Campbell  throughout  his  de- 
cisions on  this  point  was  the  benefit  to  be  derived 
from  lighting   and  watching    by  the  respective 
Innds  of  property,  and  he  seems  to  have  thought 
that  the  Legislature  had  laid  down  a  rough  rule 
ior  the  purpose  of  making  this  distinction  but 
had  nsea  words  which  did  not  always  succeed  in 
establishing  it.    Whether  that  be  so  or  not,  we 
mnst  say,  upon  the  construction  of  the  words  used 
whether  this  railway  is  or  not  liable  to  the  higher 
Tate.    The  local  Act  upon  which  the  case  of  the 
same  company.  Beg,  v.  Midland  BaUway  Company, 
was  decided,  contained  different  words  from  those 
in  this  Act.    It  made  works,  tenements,  and  here- 
ditatments  as  well  as  houses  and  buildings  liable 
to  be  rated,  the  exception  or  proviso  being  that  no 
(Hie  should  be  rated  "for  or  on  accounc  of  any 
land  whatsoever."    I  think  there  is  a  great  dis- 
tinction between  the  two  statutes,  and  whether 
that  case  was  rightly  decided  or  not,  I  do  not  feel 
that  it  is  binding  upon  our  conclusion  here.    That 
decision  was  followed  by  Beg,  v.  Southwark  and 
yo/uxhaU  Water  Company,  where  the  question  was 
raiaed  whether,  under  the  same  Act  as  that  we 
are  now  considering,  the  occupants  of  water  pipes 
lender  the  surface  of  the  soil  were  liable  to  the 


higher  or  lower  rate.  "Property,"  Lord  Camp- 
bell said,  "here  evidently  means  property  of 
the  same  sort  as  houses  and  buildings.  But  the 
appellants  are  not  rated  as  being   occupiers  of 

{npes;  they  are  rated  as  being  occupiers  of  the 
and  which  they  occupy  by  means  of  those  pipes. 
They  are  rated  in  respect  of  land  which  cannot,  in 
any  sense,  be  said  to  be  houses  or  buildings,  or 
property  of  that  sort."    Then  came  Peto  v.  Over- 
seers of  West  Ham,  where  the  majority  of  the 
court,  Erie,  J.,  dissenting,   held   that  the  docks 
were  subject  to  the  higher  rate  under  this  Act. 
Lord  Campbell  adopts  the  view  taken  by  the  court 
in  Bej  v.  Midland  BaUway  Company  as  to  the 
distinction  between  the  kinds  of  rateable   pro- 
perty.   "The  Legislature,"  he  says  "appears  to 
have  intended  to  divide  land  into  two  classes,  one 
where  capital  is  invested  in  it  for  commercial 
purposes,  and  the  other  where  it  remains  in  ics 
natural  state    or    is  cultivated   for    agricultural 
purposes.    Generally  speaking  the  first  class  might 
be  expected  to  derive  much   greater  advantages 
from  lighting  and  watching  than  the  second,  and 
therefore  it  is  to  be  assessed  at  a  higher  rate." 
Certainly  he  had  before  expressed   his   opinion 
"  that  the  dock  and  the  basin  are  property  ejusdem 
generisaA  the  houses  and  buildings,"  but  that  seems 
to    be  at  variance  with    his    conclusion  in  the 
previous  case  of  Beg,  v.  8orithu)arh  and  Vauxhall 
Water  Company,     The   judgment  of   the  other 
members    of    the    majority    may    have    rested 
mainly  on  this  ground  that  the  subjecc  of   the 
rate  was  of  the  nature  of  a   house   or    build- 
ing;   at    all    events     they    are     not    reported 
to  have  expressed  any  desire  to  limit  the  mean- 
ing of  land  to  that  used  for  agricultural  purposes. 
Now  comes  the  case  of  Beg.  v.  Overseers  of  Neath, 
which  was  the  rating  under  this  Act  of  a  canal 
and  towing  path.     I  cannot  distinguish  the  facts 
of  that  case  from  the  present.    A  canal  seems  to 
me  to  be  as  completely  artificial  as  a  railway ;  one 
is  for  the  conveyance  of  boats,  the  other  for  car- 
riages; both  have  to  be  raised  or  lowered  from 
the  height  of  the  adjoining  land,  according  to  the 
level.    It  seems  that  in  that  case  we  dissented 
from  what  Lord  Campbell  had  laid  down  as  the 
distinctive  test  of  the  two  kinds  of  rateable  pro- 
perty.   I  expressed  my  opinion  that  the  majority 
m  Peto  V.  Overseers  of  West  Ham  were  right,  on 
the  ground,  not  that  the  exception  was  limited  to 
cultivated  land,  but  that  the  dock  was  part  of  the 
appellant's    buildings.     My  brothers  Mellor  and 
Lush  both  agree  on  that  point,  and  the  latter  said, 
"There  is  nothing  in  sect.  33  to  warrant  us  in 
holding  that  Ismd  is  confined  to  agricultural  land." 
It  has  now  been  argued  that  we  are  not  bound  by 
this  Neath  case,  because  it  is  in  conflict  with  the 
West  Ham  case.    But  on  Lord  Campbell's  second 
ground  the  Neath  decision  was  consistent  with  the 
]udgment  of  the  majority.    Even  if  those  judg- 
ments necessarily  conflict,  the  Neath  case  is  the 
last,  and,  according  to  the  opinion  I  now  entertain, 
the  best  we  can  follow.    I  tnink  the  word  "  land  " 
in  this  section  is  not  restricted  to  that  which  is 
kept  in  a  natural  state  or  for  agricultural  purposes 
only.    Land  on  which  rails  are  placed  does  not 
difier  from  land  in  which  water-pipes  are  placed, 
or  from  land  on  the  surface  of  which  is  the  water 
of  a  canal.    The  distinction  made  by  the  Legisla- 
ture seems  to  me  to  be  between  houses  or  build- 
ings and  other  property  in  land.    A  railway  is 
neither  a  house  nor  a  building,  and  must  there- 
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fore  come  within  the  other  division  of  rateable 
property.  The  result  is  that  the  order  of  Quarter 
Sessions  must  be  reversed,  and  the  rate  must  be 
quashed. 

Mellob,  J. — I  am  of  the  same  opinion.  The  au- 
thority of  the  case  of  Peto  v.  Overseers  of  West 
Ham  is  weakened  b^  the  dissent  of  Erie,  J.  It 
would,  however,  be  bmdingupon  us  if  the  decision 
were  necessarily  on  the  t?round  of  Lord  CampbelFs 
distinctive  test  that  the  exception  "other  than 
land  "  applied  to  all  that  was  not  natural  or  agri- 
cultural land.  It  would  be  an  extraordinary  hard- 
ship if  this  statute  were  to  impose  a  treble  rate 
on  all  land  not  so  used,  and  it  seems  to  me  that 
the  burden  of  proof  lies  upon  that  side  which 
would  make  land  of  any  kind  subject  to  the  higher 
rate.  A  line  of  railway  certainly  cannot,  as  I 
think,  be  called  a  building ;  and  although  it  be  land 
artificially  used,  it  is  more  nearly  within  the  de- 
scription of  land  than  that  of  houses  or  buildings. 
This  is  a  reasonable  construction,  and  we  have 
already  decided  in  this  way  a  case  which,  in  my 
opinion,  is  not  distinguishable  from  this  one. 
Even  if  inconsistent  with  Peto  v.  Overseers  of  West 
Ham,  1  prefer  our  later  decision  in  Beg,  v.  Over- 
seers  of  Neath, 

QuAiN,  J. — If  this  were  res  integra,  I  certainly 
should  not  adopt  the  principle  laid  down  in  Peto  v. 
Overseers  of  West  Ham,  The  words  "  other  than 
land "  cannot  mean  property  of  all  kinds  except 
natural  and  agricultural  land.  Nobody  would  de- 
scribe a  railway  either  as  land  or  as  a  building, 
but  this  section  more  properly  includes  a  railway 
in  the  excepted  class  of  property,  and  the  decision 
of  this  court  in  Beg,  v.  Ovorseers  of  Neath  is  dearly 
in  point. 

Jttdgm^ent  for  appellants. 

Attorneys  for  appellants,  Beale,  Marigold,  and 
Beale, 

Attorneys  for  respondents.  Vizard,  Crowder,  and 
Co,,  for  H,  A,  Owston,  Leicester, 


Monday,  May  31, 1875. 

Shaw  (app.)  v,  Aldebson  a»d  another  (resps). 
Master  and  Servant  Act  1867  (80  ^  81  Vict.  c.  141) 

— Wrongful  dismissal-— Jurisdiction  of  Justices. 
A  workman  dismissed  toithout  notice  contrary  to 

the  contract  of  service,  can  recover  compensation 

htfore  two  justices  imder  the  Master  ana  Servant 

Act  1867  (30  ^  31  Vict,  c.  141). 
Case  stated  by  two  justices  of  the  peace,  under 
20  &  21  Vict.  c.  43. 

A  snmmons  under  the  Master  and  Servant 
Act  1867,  which  came  on  for  hearing  at  a  petty 
sessions  holden  at  Huddersfield,  on  Tuesday, 
13th  Jan.  1874,  upon  an  information  preferred 
by  Fred  Shaw,  hereinafter  called  the  appel- 
lant, against  John  Alderson  and  George  Brook, 
under  sect.  4  of  30  A  31  Vict.  c.  141,  charging 
that  the  respondents  had  "refused  or  ne- 
glected to  pay  the  appellant  the  sum  of  4Z.  14*., 
being  wages  due  and  owing  to  him  from  the 
respondents  for  breach  of  contract  in  not  giving 
a  fortnight*s  notice,  contrary  to  the  statute  in 
such  case  made  and  provided,"  was  heard  and 
determined  by  the  justices,  and  upon  such  hearing 
the  case  was  discharged  on  the  ground  that  the 
justices  had  no  jurisdiction  in  the  case  of  a  ser- 
vant being  discharged  without  notice,  so  as  to 
give  him  wages  in  Jieu  of  such  notice  by  way  of 


compensation.  The  appellant's  attorney  stated 
that  the  appellant  had  been  for  some  time  in  the 
service  of  the  respondents  as  a  coal  miner,  his 
average  wages  being  21,  7s,  a  week,  and  the  con* 
tract  of  service  included  a  stipulation  that  it 
should  not  be  determined  without  a  fortnight's 
notice  on  either  side.  The  respondents  dismissed 
the  appellant  from  their  service  without  notice. 

It  was  contended  on  behalf  of  the  appellant  on 
the  hearing  that  the  4th  section  applied  to  any 
contract  of  service,  and  that  the  respondents  being 
under  contract  to  give  to  the  appellant  a  fort- 
night's notice  before  discharging  him,  and  hayLng; 
discharged  him  without  such  notice,  he  was  en- 
titled to  recover  the  sum  of  42.  14s.,  being  the 
sum  which  he  would  have  earned  during  the  fort- 
night over  which  the  notice  would  have  extended, 
by  way  of  compensation  or  damage  for  sach 
wrongful  dismissal.  Upon  this  opening  the  re- 
spondents' attorney,  admitting  the  facta,  con- 
tended that  there  was  no  case  shown,  on  the 
grounds — first,  that  this  was,  as  shown  by  the 
summons,  a  claim  for  wages,  and  that  such  claim 
oould  only  be  for  wages  actually  earned ;  secondly, 
that  this  was  not  a  case  to  which  sect.  4  of  the 
Master  and  Servant  Act  applied,  as  that  Act  had 
no  reference  to  wages ;  and,  thirdly,  that  even  'd 
the  summons  had  been  taken  out  under  that  sec- 
tion for  damages  for  breach  of  contract,  the 
appellant's  remedy  was  by  action  in  the  county 
court.  The  justices  held  that  the  statute  did  not 
apply,  and  that  under  the  circumstances  they  had 
no  jurisdiction,  and  dismissed  the  case. 

If  the  court  should  be  of  opinion  that  the  jos- 
tices  were,  under  the  circumstances,  wrong,  then 
judgment  to  be  for  the  appellant,  otherwise  the 
dismissal  of  the  said  information  to  stand. 

By  30  &  31  Vict.  c.  141,  sect.  4,  «  Wherever  the 
employer  or  employed  shall  neglect  or  refuse  to 
fulfil  any  contract  of  service,  ....  or  where- 
ever  any  question,  difference,  or  dispute  shall 
arise  as  to  the  rights  or  liabilities  of  eitner  of  the 
parties,  or  teaching  any  misusage,  misdemeanour, 
misconduct,  ill-treatment,  or  injury  to  the  person 
or  property  of  either  of  the  parties  under  any 
contract  of  service,  the  party  aggrieved  may  lay  au 
information  or  complaint  in  writing  before  a 
justice,"  on  which  a  summons  may  be  issued. 

By  sect.  9  two  justices  can  hear  and  adjudicate 
on  the  case,  and  make  such  orders  as  are  therein 
provided,  including  power  to  assess  and  determine 
the  amount  of  compensation  for  damage  to  be 
made  to  the  party  complaining,  and  to  direct  the 
same  to  be  paid. 

Ca/oe  for  the  appellant. — ^The  justices  were  wrong 
in  dismissing  the  case.  The  respondents  have  re- 
fused to  fulfil  a  contract  of  service  within  the  words 
of  sect.  4.  Sect.  18  provides  that  "Nothing  in 
this  Act  shall  prevent  employer  or  employed  £rom 
enforcing  their  respective  civil  rights  and  remedies 
for  any  breach  or  non-performance  of  the  contract 
of  service  by  any  action  or  suit  in  the  ordinary 
courts  of  law  or  equity,  in  any  case  where  pro- 
ceedings are  not  instituted  under  tlds  Act."  This 
shows  that  there  may  be  a  remedy  under  this  kti^ 
in  cases  where  there  is  also  a  oommon  law  remedy 
by  action.    See  also  20  Geo.  2,  c.  19. 

The  respondents  did  not  appear. 

Blackbuen,  J. — ^It  seems  clear  that  the  em- 
ployers, having  violated  the  stipulation  contuned 
m  the  contract  of  service,  that  it  should  not  be 
determmed  without  a  fortnight's  notice,  have  neg- 
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lecied  or  refosed  to  fiilfil  a  contract  of  service  within 
the  meaning  of  the  4th  section  of  the  Act ;  and 
this  being  so,  the  employed  may  go  before  the 
magistrates  to  recover,  not,  as  the  appellant  seems 
to  have  thought,  a  fortnight's  vrages  in  lien  of  the 
fortnight's  notice,  which  ought  to  have  been  given, 
but  compensation  for  the  breach  of  contract. 

Lush,  J. — I  cannot  entertain  the  slightest  doubt 
that  where  the  statute  makes  the  employed  liable 
for  a  breach  of  contract,  the  same  statute  makes 
the  employer  liable  in  the  same  way.  It  does  not 
follow  that  the  amount  of  compensation  to  which 
the  appellant  is  entitled  is  necessarily  a  fortnight's 
waces. 

Field,  J. — ^I  am  of  the  same  opinion. 

Case  remitted  to  the  JusHcea  tojmd  toTiai 
damages  the  appellant  had  sustained. 

Attorneys  for  appellants  Qregory,  Bowdiffes,  and 
Bawle. 


Monday,  May  31, 1875. 
Johnson  (app.)  v.  Colah  (resp.) 

Contagious  Diseases  {Animals)  Act  1869  (32  $•  33 
Viet,  c.  70)  ss.  64, 109-^8ending  caUle  by  rail- 
way without  water — Jurisdiction  of  justices. 
Justices  have  jurisdiction  to  convict  for  sending 
eatUe  by  rawvoay  without  requesting  the  company 
to  supply  water,  so  thai  the  catUe  remain  unthoiU 
water  more  than  thirty  consecutive  hours,  con^ 
trary  to  32  ^  33  Vict.  c.  70  s.  64. 
Appellant  sent  cattle  from  K,  to  0.  without  milking 
such  request  as  above  mentioned,  whereby  they 
were  without  water  m^ore  than  thirty  consecutive 
hours;    the   thirty    hours  expired    before    they 
arrived  at  C, 
Edd,  thai  the  borough  justices  of  0.  could  not  con- 
vict,  as  the  offence  was  completed  out  of  their 
jurisdiction. 
Sect,  109  does  not  enahle  justices  to  deal  with  such 
a  case  wnless  the  party  is  within  their  jurisdiction 
when  summoned. 
Case  stated  by  justices  under  20  &  21  Yict.  c.  43. 
At  a  petty  session  of  the  justices  for  the  borough 
of  Colchester,  in  the  county  of  Essex,  held  in  and 
for  the  same  borough,  on  lliursday  the  16th  April 
last,  before  two  justices  of  the  peace  for  the  said 
borough,  an  information  in  writing  preferred  bv 
John  Colam,  hereinafter  caUed  "  the  respondent,^' 
under  the  Contagious  Diseases    (Animals)    Act, 
1869,  was  heard  and  determined,  in  which  infor- 
mation it  was  alleged  that  "the  appellant"  Henry 
Johnson  on  the  12th  Feb.  last,  being  the  consignor 
of  fourty-one  animals,  to  wit,  catUe  about  to  be 
carried  on  the  railways  of   the  North   Eastern 
Bailway  Gompamr  and  the  Great  Eastern  Eailway 
Company  from  Korkby  Stephen,  in  the  county  of 
Westmoreland,  to  the  said  borough  of  Colchester, 
did  not  make  a  request  in  writing  to  the  said 
North  Eastern  Bailway  Company  to  supply  water 
to  the  said  animals  during  the  time  tney  were 
about  to   be  carried  as  aforesaid,    so  that  they 
remained  without  a  supply  of  water  for  upward[s 
of  thirty  consecutive  hours,  contrary  to  the  statute 
in  such  cases  made  and  provided,  and  upon  such 
hearing  the  appellant  (being  present  before  the 
juBtioes  at  the  petty  sessions  aforesaid  in  pur- 
snanoe  of  a    summons   for   that  purpose)   was 
convicted. 

The  respondent  gave  evidence  that  the  defen- 
dant was  an  extensive  cattle  dealer,  and  brought 


the  cattle  to  the  Kirkby  Stephen  Station  of  the 
North  Eastern  Bailway  on  12tn  Feb.  last,  booking 
them  to  Peterborough,  and  he  made  no  request 
verbally  or  in  writing  to  water  the  cattle.  The 
train  left  at  2.30,  and  reached  Darlington  at  4.45, 
a  distance  of  thirty-eight  miles.  The  beasts  were 
seen  at  Peterborough  station  on  13th  Feb.  at 
11.30  a.m.  bellowing  and  suffering  much.  The 
label  was  examined,  and  there  was  no  direction  to 
feed  and  water  the  cattle.  They  left  by  the  12.30 
train.  The  distance  from  Peterborough  to  Col- 
chester is  ninetv-sis:  miles.  The  cattle  reached 
Colchester  on  14th  Feb.  at  4  a.m.  The  distance 
from  Darlington  to  Peterborough  is  155  miles. 

The  respondent's  solicitor  then  produced  a  copy 
of  the  order  of  the  Privy  Council  dated  the  31st 
day  of  March,  1871,  and  printed  by  the  Queen's 
printers,  by  which  it  appeared  that  Kirkby 
Stephen,  Darlington,  York,  Peterborough,  and 
Stratford,  were  sll  watering  stations. 

At  the  close  of  the  before-mentioned  evidence 
the  appellant's  attorney  submitted  that  no  offence 
had  been  committed  within  the  jurisdiction  of 
the  court,  as  that  arose  at  Kirkby  Stephen 
and  not  at  Colchester,  and  that  the  words  of  the 
109th  section  giving  jurisdiction  "where  the 
party  charged  or  complained  against  happened  to 
be,"  referred  to  the  place  where  he  was  at  the 
time  of  commencing  the  proceedings  by  laying 
the  information,  and  not  to  the  place  where  he 
was  at  the  time  of  hearing  the  information. 

The  respondent's  solicitor  objected  that  the 
appellant's  attorney  was  too  late  in  raising  such 
objections,  as  he  had  acquiesced  in  the  jurisdiction 
of  the  justices  by  cross-examining  the  witnesses, 
and  that  he  ought  to  have  objected  before  any 
evidence  had  been  taken. 

The  justices  found  as  facts  that  the  appellant 
was  the  consignor  of  the  cattle  before-mentioned, 
that  they  were  carried  over  the  railways  of  the 
North  Eastern  Bailway  Company  and  the  Great 
Eastern  Bailway  Company  from  Kirkby  Stephen 
to  Colchester,  that  forty-one  hours  had  elapsed 
without  their  having  had  water,  and  from  their 
being  put  into  the  trucks  to  the  period  of  their 
being  released,  and  that  the  appellant  did  nok 
make  a  request  in  writing  to  the  North  Eastern 
Bailway  Company  to  supply  water  to  the  same 
cattle,  and  was  gmlty  of  an  offence  under  the  said 
Act. 

The  justices  were  of  opinion  that  section  109 
gave  them  jurisdiction :  First,  because  defendant's 
act  continued  up  to  the  delivery  of  the  animals  at 
Colchester ;  secondly,  in  consequence  of  the  appel- 
lant bein^  there  present  before  them;  thirdly, 
because  his  plea  and  cross-examination  cured  all 
defects,  as  he  accepted  issue  thereby;  that  the 
last  proviso  of  sect.  1  of  11  &  12  Yict.  c.  43,  pre- 
vented any  objection  being  taken  or  allowec  to 
the  information,  or  summons  for  any  alleged 
defect  therein  in  substance  or  in  form;  that  the 
appellant  ought  to  have  made  a  request  in  writing 
to  the  North  Eastern  Bailway  Company  at  Kirkby 
Stephen  that  water  be  supplied  to  the  cattle 
during  their  journey,  and  therefore  convicted  the 
appellant,  and  adjudged  him  to  pay  the  sum  of  Is, 
for  each  animal,  and  the  further  sum  of  171,  I9s, 
for  costs. 

The  questions  of  law  were : — First,  whether  at 
the  hearing  of  the  information  the  justices  had 
jurisdiction ;  secondly,  whether  sect.  1  of  the  1 1  & 
12  Yict.  c.  43,  prevented  the  foregoing  objections 
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beiog  made  to  the  information;  thirdly,  whether 
the  justices  did  right  in  refusing  to  allow  the 
appellant  to  give  evidence  upon  oath. (a)  The 
court  to  reverse  or  affirm  the  determination  in 
respect  of  which  the  case  had  been  stated,  or  remit 
the  matter  to  the  justices  with  the  opinion  of  the 
court  thereon,  or  make  such  other  order  in  rela- 
tion to  the  matter  as  to  the  court  might  seem  fit. 

By  the  Contagious  Diseases  (Animals)  Act  1869 
(32  &  33  Vict.  c.  70) : 

Sect.  6i:  **  Everv  railway  company  shall  make  a  pro- 
yiaion,  to  the  eatisfaotion  of  the  Privy  Conncil,  of  water 
and  food,  or  either  of  them,  at  Buch  stations  as  the 
Privy  Council  from  time  to  time  by  general  or  specifio  direc- 
tion direct  for  animals  carried,  or  abont  to  be,  or  having 
been  carried  on  the  railwav  of  the  company,  and  such 
water  and  food,  or  either  of  them,  shall  be  supplied  to 
any  snoh  animal  bv  the  company  carrying  it  on  the  re- 
quest in  writing  of  the  consignor  thereof,  or  on  the  re* 
a  nest  of  any  person  in  charge  thereof.  ...  If  in 
le  case  of  any  animal  such  a  request  as  aforesaid  is  not 
made,  so  that  the  animal  remains  without  a  supply  of 
watw  for  thirty  consecutive  hours,  or  other  period  not 
being  lees  than  twelve  hours,  as  the  Privy^  Council  from 
time  to  time  by  order  prescribe,  the  consignor  and  the 
person  in  charge  of  the  animal  shall  each  be  deemed 
guilty  of  an  offence  against  this  act ;  and  it  shall  be  on 
the  person  accused  to  prove  the  time  within  which  the 
animal  has  had  a  supply  of  water.' ' 

By  sect.  103 :  "  If  any  person  acts  in  contravention  of, 
or  is  guilty  of  any  offence  against  this  Act  ...  he 
shall,  for  every  such  offence  (except  as  otherwise  pro- 
vided in  this  Act)  ...  be  liable  to  a  penalty  not  ex- 
ceeding 201.  Where  any  such  offence  is  committed  with 
respect  to  more  than  four  animals,  a  penalty  not  exceed- 
ing 5L  for  each  animal  may  be  imposed  instead  of  the 
penalty  of  201." 

By  sect.  109 :  **  For  the  purposes  of  proceedings  under 
this  act  .  .  .  every  offence  against  this  act  .  .  . 
shall  be  deemed  to  have  been  committed,  and  every  cause 
of  complaint  under  this  act  .  .  *  shall  be  deemed  to 
have  arisen  either  in  the  place  in  which  the  same  actually 
was  committed  or  arose,  or  in  any  place  in  which  the  per- 
son charged  or  complained  against  nappens  to  be." 

W.  Wightman  Wood  for  the  appellant. — First, 
justices  have  no  jurisdiction  under  sect.  64>.    The 

? resent  case  is  distinguishable  from  Cullen  v. 
'rimhle  (26  L.  T.  Bep.  N.  S.  691 ;  L.  Rep.  7  Q.  B. 
416,  41  L.  J.  182,  M.  C),  where  it  was  held  that 
the  justices  had  jurisdiction  to  convict  under  sect. 
57,  for  there  jurisdiction  was  impliedly  given  to 
the  justices  by  the  words  in  that  section  "  unless 
ho  shows  to  the  satisfaction  of  the  justices  before 
whom  he  is  charged,"  &c.,  but  there  are  no  such 
words  in  sect.  64. — [Field,  J.,  ss.  107, 108,  relating 
to  appearance  by  companies  and  to  appeals  seem 
to  show  an  intention  that  all  proceeoings  under 
the  Act  are  to  be  taken  before  justices].  By  sect* 
104  certain  offences  are  to  be  dealt  with  by  justices^ 
and  sects.  107  and  108  may  refer  to  those  cases. 
By  sect.  106  half  the  penalty  is  to  be  paid  to  the 
person  who  sues ;  this  shows  that  civil  proceedings 
were  contemplated.  [Blackburn,  J.  —  Where 
there  is  a  discretionary  penalty  it  is  not  recover- 
able before  a  jury ;  consequently  the  justices  must 
have  jurisdiction,  or  it  would  not  be  recoverable  at 
all].  Secondly.  The  Colchester  Bench  had  no 
jurisdiction  in  this  case,  for  the  alleged  offence  con- 
sisted in  not  giving  a  request  in  writing  at  Kirkby 
Stephen.  The  ihirty  hours  had  elapsed  before 
the  cattle  came  within  the  jurisdiction  of  the  Col- 
chester justices.  Sect.  109  does  not  give  jurisdic- 
tion, for  it  cannot  be  said  that  the  appellant  hap- 

(a)  As  to  this  question,  which  it  became  unnecessary 
to  consider,  see  Parker  v.  Qreen,  2  B.  &  A  299 ;  fi.  y. 
Sullivan,  Irish  Bep.  8  C.  L.  404. 


pened  to  be  before  the  justices,  they  brought  him 
there.  The  words  mean  where  the  defendant 
happened  to  be  when  the  proceedings  were  com- 
menced ;  when  they  summoned  him  it  was  a  pro- 
ceeding. 11  &  12  Yict.  c.  43,  8.  1,  does  not 
prevent  the  objection  being  taken. 

The  respondent  did  not  appear. 

Blackbubit,  J. — I  am  of  opinion  that  the  respon- 
deat has  gone  to  the  vrrong  bench  of  magistrates. 
This  is  the  only  point  on  which  we  decide  the 
Case,  for  as  to  the  other  question  which  has  been 
argued  before  us,  Cidl^  y.  Trimble  {uhi  iup.) 
shows  that  we  can  supply  the  want  of  positive 
words  giving  jurisdiction  to  the  justices,  when  the 
intent  is  clear,  and  I  think  we  are  bound  to  say 
that  penalties  are  recoverable  before  justices  under 
the  other  sections  of  the  Act.  The  question  we 
have  to  decide  is  whether  this  case  oouid  be  heard 
and  dealt  with  before  the  Colchester  magistrates. 
Now  it  appears  clearly  on  the  case  that  the  offence 
was  complete  before  the  cattle  got  to  Colchester, 
and  if  we  look  at  the  provisions  of  sect.  109,  which 
is  somewhat  oddly  worded,  I  think  it  is  dear  that 
"  happens  to  be  means  happens  to  be  at  the 
commencement  of  the  proceeaings.  If  he  had 
been  found  travelling  through  the  town,  and  had 
been  summoned,  as  at  present  advised,  I  think 
that  the  justices  would  have  had  jurisdiction,  and 
in  many  instances  it  would  be  desirable  that  tbey 
should  have.  His  appearing  before  the  magis- 
trates does  not  affect  the  case,  for  he  only 
appeared  for  the  purpose  of  showing  that  they  had 
no  jurisdiction.  The  proceedings  took  place 
before  the  wrong  bench  of  magistrates,  and 
therefore  the  conviction  must  be  quashed. 

Lush,  J. — I  am  of  the  same  opinion.    I  think 
the  borough  magistrates  had  no  jurisdiction. 

Field,  J. — ^I  am  of  the  same  opinion. 

Judgment  for  the  appeUant, 

Attorney  for  the  appellant :  E.  Doyle,  for  Jbiiet, 
Colchester. 


Monday,  May  31, 1875. 

The  Guabdiaks  op  the  Pooa  oy  Bte  Ukiom  (i^ps.) 

v.  Padts  (resp.) 

Nweancee  Removal  Act  1855  (18  S^  19  Vid.  c.  121) 
8(mitary  Act  1866  (29  ^  30  Vid.  c  90)— l/uiMM 
— Overcrowded  house. 
An  overcrowded  house,  occupied  by  one  family,  is  a 
nuisance  within  the  meaning  of  IS  ^19  VieL  c 
121,  and  Part  2  o/  29  ^  30  Visi.  e.  90,  which  by 
sect,  14  are  to  be  construed  together,  and  justices 
have  power  in  such  a  case  to  make  an  order  under 
sect,  12  of  18  ^  19  Vict.  c.  121,  notwUhstan^ 
thcU  sect.  29  of  that  Act,  oioing  them  power  to  deal 
with  overcrowded  dweuings  is  limited  to  eases 
where  the  inhabitants  consist  of  more  than  one 
family. 
Case  stated  by  two  iusticea  of  the  peace  for  tiie 
county  of  Sussex,  under  20  &  21  Vict.  o.  43. 

By  virtue  of  the  Public  Health  Act  1872  (35  A  36 
Yict.  c.  79),  the  guardians  of  the  poor  of  the  dia* 
trict  within  the  rural  area  of  the  said  Rye  Union 
are  the  rural  sanitary  authority  in  such  districfe^ 
and  are  charged  with  the  execution  of  all  power«i 
rights,  duties,  oapaoities,  lii^ilities,  and  obliga- 
tions within  such  district  ezeroisable  or  attachio^ 
by  and  to  the  nuisance  authority  under  Uie  Nui- 
sance B.emoyal  Acts,  and  the  local  authority  under 
the  Diseases  Prevention  Acts,  and  by  yirtoe  of  tk» 
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said  Pablio  Health  Act  1872,  the  said  mral  sani* 
tary  authority  (heremafter  called  the  appellants) 
did  appoint  naedical  officers  of  health  ana  one  in- 
epeotor  of  noisanoes  for  the  said  sanitary  district 
within  the  said  rural  onion. 

A  portion  of  the  parish  of  Bye  is  comprised 
within  the  area  of  the  sanitary  district  of  the  said 
rand  onion,  and  in  such  portion  of  the  said  mral 
sanitaiy  district  the  house  hereinafter  described  is 
situate,  such  house  being  occupied  by  Thomas 
Faine  (who  is  hereinafter  called  the  respondent), 
and  who,  together  with  his  wife  and  seven  children 
and  a  grandchild,  making  together  ten  persons, 
did  reside  in  the  said  house  on  the  22nd  June  last, 
when  the  said  house  was  inspected  and  examined 
bf  one  of  the  said  medical  officers  of  health,  and 
also  by  the  inspector  of  nuisances. 

The  ages  of  the  children  and  grandchild  of  the 
respondent  being  as  follows,  viz.,  five  sons  of  the 
respective  ages  of  27, 18, 13,  8,  and  3  years,  «nd 
two  daaghters  of  the  ages  of  23  and  15  years,  and 
a  grandchild,  an  infant,  the  child  of  the  elder 
daughter  of  the  respondent.  The  house  consists 
of  four  rooms,  viz.,  two  day  rooms  and  two  bed- 
rooms, the  whole  of  the  family  then  sleeping  in 
the  two  bedrooms,  one  of  such  rooms  being  12ft. 
by  8ift.,  the  other  6itt.  by  5ift.,  and  5f L  9in.  in 
height. 

The  two  day  rooms  being  about  the  same  size 
as  the  two  bedrooms. 

The  bedrooms  have  no  chimney  opening  in  them. 
The  inspector  of  nuisances  reported  the  case  to  the 
appellants,  who  considered  the  house  overcrowded 
and  occupied  prejudicially  to  health,  and  directed 
the  inspector  to  serve  a  notice  on  the  respondent, 
requiring  the  abatement  of  the  nuisance  within 
BOTen  days,  and,  failing  the  respondents  doing  so, 
\  the  appeflants  ordered  legal  proceedings  to  be  in- 
stituted by  the  inspector  of  nuisances  against  the 
respondent  to  compel  the  abatement  of  the  nui- 
sance complained  of.  Due  notice  was  given  the 
respondent  to  abate  the  nuisance.  Two  of  the  re- 
spondent's children,  viz.,  a  son  and  a  daughter  of 
the  respective  ages  of  27  and  23  years,  and  the 
grand-daughter,  removed  from  the  said  house, 
leaving  five  of  the  respondent's  children,  viz.,  four 
8ons  of  the  respective  ages  of  18, 13,  8,  and  3  years, 
and  a  daughter  of  the  age  of  15  years,  making, 
with  the  respondent  and  his  wife  together,  seven 
persons  still  residing  in  the  house. 

This  abatement  of  the  nuisance  complained  of 
not  being,  in  the  opinion  of  the  appellants,  suffi- 
cient or  satisfactory,  the  respondent  was  sum- 
moned to  appear  liefore  ^e  justices,  and  on  the 
evidence  of  the  inspector  of  nuisances,  and  one  of 
the  medical  officers  of  health,  the  charge  of  over- 
crowding was  considered  by  the  justices  to  be 
proved  against  the  respondent.  No  evidence  was 
called  on  behalf  of  the  respondent  (who  appeared 
by  his  attorney)  to  rebut  the  evidence  given  in 
support  of  the  charge. 

On  behalf  of  the  appellants,  it  was  contended 
that  the  proceedings  in  support  of  the  charge 
against  the  respondent  were  not  taken  under  the 
2dth  section  of  the  Act  (18  &  19  Yict.  c.  121), 
which,  it  was  contended,  had  reference  to  cases 
where  more  than  one  family  were  the  inhabitants 
of  the  same  house,  and  did  not  apply  to  the  pre- 
sent case,  there  being  but  one  family  comprising 
the  inmates  of  the  said  house. 

It  was  contended,  on  behalf  of  the  respondent, 
that  the  justices  could  not  make  an  order,  because 

Mao.  Cas,— Vol.  IX. 


the  occupiers  of  the  house,  referred  to,  and  de« 
scribed  as  above,  did  not  consist  of  more  than  one 
&mily. 

The  justices  gave  their  decision  as  follows : — 
"  We  consider  the  fact  of  overcrowding  is  proved, 
and  the  magistrates  hold  that  the  house  is  occu- 
pied prejudicially  to  health.  But  we  consider  that 
the  Act  (18  &  19  Yict.  c.  121,  s.  29)  not  having 
been  repealed,  and  the  house  being  occupied  by 
only  one  family,  it  is  not  a  nuisance  within  the 
meaning  of  the  Act,  and  are  therefore  compelled 
to  refuse  the  order." 

The  question  of  law  arising  on  the  case  for  the 
opinion  of  the  court  was,  whether  a  house,  proved 
to  be  overcrowded,  but  by  only  one  family,  so  as 
to  be  prejudicial  to  health,  aswas  proved  on  the 
hearing  of  the  above  case,  is  a  nuisance  within  the 
19th  section  of  the  29  &  30  Yict.  c.  90,  having 
regard  to  the  14th  section  of  such  Act,  and  sects. 
8, 10, 12,  and  29  of  the  18  &  19  Yict.  c.  121. 

If  the  court  should  be  of  opinion  that  the  deter- 
mination of  the  justices  was  legal,  and  that  no 
order  could  be  made  under  the  f oregoingr  circum- 
stances, then  such  determination  to  stand ;  but  if 
otherwise,  then  the  justices  forthwith  to  make  their 
order  pursuant  to  we  12th  section  of  18  &  19  Yict. 
c.  121. 

By  the  Nuisances  Removal  Act  1855  (18  &  19 
Yict.  c.  121),  B.  8:  "The  word  *  nuisances,'  under 
this  Act,  shall  include  any  premises  in  such  a 
state  as  to  be  a  nuisance,  or  injurious  to  health." 

By  sect.  10 :  "  Notice  of  nuisance  may  be  given 
to  the  local  authority  .  .  .  and  the  lociJ  authority 
may  take  cognisance  of  any  such  nuisance  after 
entry  made,  as  hereinafter  provided,  or  in  confor- 
mity with  any  Improvement  Act  under  which  the 
inspector  has  been  appointed." 

]By  sect.  11  power  of  entry  is  given  to  the  local 
authority. 

By  sect.  12 :  "  In  any  case  where  a  nuisance  is 
so  ascertained  by  the  local  authority  to  exist  .  .  . 
they  shall  cause  complaint  thereof  to  be  made 
before  a  justice  of  the  peace ;  and  such  justice  shall 
thereupon  issue  a  summons  requiring  the  person 
by  whose  act,  default,  permission,  or  sufferance 
the  nuisance  arises  or  continues ;  or  if  such  person 
cannot  be  found  or  ascertained,  the  owner  or  oc- 
cupier of  the  premises  on  which  the  nuiEanoe 
arises,  to  [appear  before  any  two  justices  in  petty 
sessions  assembled  at  their  usual  place  of  meeting, 
who  shall  proceed  to  inquire  into  the  said  com- 
plaint ;  and  if  it  be  proved  to  their  satisfaction 
that  the  nuisance  exist  .  .  .  the  justices  shall 
make  an  order  in  writing,  under  their  hands  and 
seals,  on  such  person,  owner,  or  occupier,  for  the 
abatement  or  discontinuance  and  prohibition  of 
the  nuisance,  as  thereinafter  mentioned  "... 

Sect.  13  provides  for  the  order  for  abatement 
and  prohibition. 

Sect.  29:  *' Whenever  the  medical  officer  of 
health,  if  there  be  one,  or  if  none,  whenever  two 
qualified  medical  practitioners  shall  certify  to  the 
local  authority  that  any  house  is  so  overcrowded 
as  to  be  dangerous  or  prejudicial  to  the  health  of 
the  inhabitants,  and  the  inhabitants  shall  consist 
of  more  than  one  family,  the  local  authority  shall 
cause  proceedings  to  be  taken  before  the  justices 
to  abate  such  overcrowding,  and  the  justices  shall 
thereupon  make  such  order  as  they  may  think 
fit,  and  the  person  permitting  such  overcrowding 
shall  forfeit  a  sum  not  exceeding  40«." 

By  the  Sanitary  Act  1866  (29  &  30  Yict.  c.  90), 
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8. 14 :  "  The  expression  '  Naisances  Bemoval  Acts ' 
shall  mean  18  &  19  Vict.  c.  121,  and  23  &  24  Vict. 
G.  77,  as  amended  by  this  part  of  this  Act ;  and 
this  part  of  this  Act  shall  be  constraed  as  one 
wifch  the  said  Acts  "... 

By  sect.  19 :  "  The  word  '  nuisances,'  ander  the 
Nuisance  Bemoval  Acts,  shall  include  (1)  Any 
house  or  part  of  a  house  so  overcrowed  as  to  bie 
dangerous  or  prejudicial  to  the  health  of  the  in- 
mates "... 

Fart  2  of  the  Act  contains  sections  14  to  34  in- 
clusive. 

Alexavider  Glen,  for  the  appellants. — ^The  justices 
were  wrong  in  dismissing  the  complaint,  although 
this  case  would  not  have  been  within  18  &  19  Yict. 
c.  121,  before  the  passing  of  29  &  30  Vict.  c.  90. 
Now,  by  sect.  14  of  the  later  Act,  the  earlier  Act 
and  part  2  of  the  later,  are  to  be  construed  as  one, 
and  by  sect.  19  the  word  "  nuisance  "  includes  any 
house  so  overcrowded,  &c.  There  is  no  mention 
of  the  number  of  families,  and  no  limitation  similar 
to  that  contained  in  sect.  29  of  the  earlier  Act. 
The  effect  is,  that  by  the  Act  of  1866  the  definition 
of  "  nuisance  "  is  extended,  so  that  will  include 
the  present  case. 

Bcyme*  v.  AJtcrovd,  26  L.  T.  Bep.  N.  S.  692;  L.  Bep. 
7  Q.  B.  474;  41  L.  J.  110,  M.  C. 

The  respondent  did  not  appear. 

Blackbuen,  J. — ^I  am  satisfied  that  the  justices 
were  wrong.  They  havo  made  the  very  natural 
mistake  of  thinking  that,  because  the  section  of 
the  earlier  Act,  placing  a  limited  definition  on  the 
word  "  nuisance  "  is  unrepealed,  this  case  was  not 
within  the  Act.  The  Nuisances  Bemoval  Act  1855 
(18  &  19  Yict.  0.121),  contains  provisions,  in  sects. 
12  &  13,  for  the  removal  of  nuisances.  There  is 
nothing  in  those  sections  relating  to  overcrowding, 
but  by  sect.  29,  where  the  medical  officer  of  health 
certines  to  the  local  authority  that  a  house  is  dan- 
gerously overcrowded,  and  the  inhabitants  consist 
of  more  than  one  family,  proceedings  can  be  taken 
before  the  justices.  In  the  present  case  the  medical 
officer  had  not  certified  to  the  local  authority, 
and  the  house  was  occupied  only  b^  one  family. 
The  justices  rightly  thought  that  if  the  original 
Act  stood  alone,  there  was  nothing  which  would 
enable  them  to  make  an  order,  but  sect.  14  of  the 
subsequent  Act  (29  &  30  Yict.  c.  90)  enacted  that, 
"  this  part  of  this  Act  shall  be  construed  as  one 
with  "  the  earlier  Aet,  the  effect  of  which  is,  that 
the  provisions  of  the  Act  of  1855,  and  of  Part  2  of 
the  Act  of  1866,  are  all  to  be  read  as  if  they  were 
contained  in  one  Act ;  this  is  not  a  mode  of  ex- 
pression conducing  to  clearness.  Then,  by  sect.  19 
of  the  later  Act,  "  nuisances  "  are  defined  so  as  to 
include  any  house  that  is  dangerously  over- 
crowded, and  this  case  is  exactly  within  that  defi- 
nition, for  there  is  no  exception  or  limitation.  All 
this  part  of  the  Act  of  18o6  must  be  read  as  in- 
cluding the  provisions  of  18  &  19  Yict.  c.  121,  and 
I  can  see  no  reason  why  this  should  not  be  held  to 
be  a  nuisance  which  may  be  dealt  with  under 
sects.  12  &  13  of  that  Act.  The  case  of  Norria  v. 
Barnes  (26  L.  T.  Bep.  N.  S.  622 ;  L.  Bep.  7  Q.  B. 
537 ;  41  L.  J.  154,  Q.  B.)  is  similar  to  the  present 
case,  but  not  exactly  the  same.  That  was  a  pro- 
secution for  a  nuisance  caused  by  black  smoke, 
and  there  was  a  difference  of  opinion  among  the 
members  of  the  court ;  but  though  we  differed  as 
to  the  decision  of  the  case,  the  court  was  unani- 
nimous  that  but  for  the  provisions  dE  18  &  19 
Yict.  c.  121,  s.  44,  there  "vtoald  have  been  power  to 


abate  the  nuisance.  On  that  view  of  the  law  the 
justices  here  were  wrong ;  it  is  far  from  extraordi- 
nary that  in  construing  these  Acts  they  should  be 
mistaken,  and  very  probably  (looking  at  the  view 
taken  by  the  majority  of  the  court  in  Norris  v. 
Barnes,  uhi  sup,),  the  draughtsman  of  the  Act  of 
1866  fell  into  the  same  mistake,  for  otherwise  a 
clause  would  veir  likely  have  been  inserted  re- 
pealing 18  &  19  Yict.  c  121,  s.  44.  I  am  of  opinion 
that  the  respondent  ought  to  be  convicted. 

Lush,  J. — I  am  also  of  opinion  that  the  view 
adopted  by  the  justices  was  erroneous.  The  defi- 
nition of  *'  nuisances  '*  in  the  Act  of  1855,  sect  8, 
includes  any  premises  in  such  a  state  as  to  be 
injurious  to  health,  and  then  sect.  29  enacted  that 
where  any  house  is  certified  to  be  so  overcrowded 
as  to  be  cfangerous  or  prejudicial  to  the  health  of 
the  inhabitants,  and  the  inhabitants  oonsist  of 
more  than  one  family,  proooedings  may  be  taken 
to  abate  such  overcrowaing,  and  the  justioes  shsU 
fine  the  person  permitting  it.  This  proviBion, 
therefore,  by  implication,  made  it  a  nuisance 
within  sect,  o,  wherever  a  house  was  found  over- 
crowded under  the  circumstances  pointed  out  in 
sect.  29.  Then  29  &  30  Yict.  c.  90,  is  avowedly  an 
Act  to  amend  the  law  relating  to  public  health, 
and  it  amends  18  &  19  Yict.  c.  121,  by  providing 
that  the  earlier  Act,  and  part  2  of  the  later,  shall 
be  construed  as  one.  By  sect.  19,  "the  word 
'  nuisances,'  under  the  Nuisance  Bemoval  Acts, 
shall  include  any  house  or  part  of  a  house  so 
overcrowded  as  to  be  dangerous  or  prejudicial  to 
the  health  of  the  inmates,"  and  if  these  words 
were  not  meant  to  be  an  extension  of  18  &  19  Yict 
o.  121,  s.  29,  they  have  no  meaning  at  all,  for  it  was 
not  necessary  to  declare  that  a  house  overcrowded 
by  more  than  one  fomily  was  a  nuisance.  To  give 
effect  to  them  we  must  say  that  they  extend  the 
provisions  of  the  earlier  Act. 

Field,  J. — I  am  of  the  same  opinion  on  the  same 
grounds.  »     Case  remitied  to  the  justices. 

Attorneys  for  the  appellants,  Arnold  and  Co., 
for  H,  E,  Paine,  Bye. 


Tuesday,  June  1, 1875. 

McQueen  v.  The  Gbbat  Westebv  Bailwat 

Company. 

Action  against  caeriersfor  loss  of  goods — dnrrUrs* 
Act  (li  G60.  4  ^  1  WiU.  4,  o.  68)— .STvutoM  of 
loss  hy  felony  of  defendants*  servants. 

In  an  action  against  carriers  for  loss  of  goodif  to 
make  otU  a  ease  to  go  to  the  jury  in  support  of  a 
replication  of  felony  hy  defendants*  servants  to  a 
pUa  of  the  Garners  Act,  %t  is  not  enough  to  show 
that  defendants^  servants  had  greater  faetUH^  of 
a,ccess  to  the  goods  than  any  other  persons, 

A  heavy  case  containing  pictures  was  deUoered  to  iks 
defendants  to  he  fo^V)arded  hy  train  from  0.  to  L^ 
and  was  not  declared  under  the  Carriers*  AeL  It 
was  packed  hy  defendants*  porters  on  a  truck  and 
covered  over,  and  remained  for  some  hours  on  a 
long  siding  to  which  the  pwUe  had  aecees^  and 
wcLS  stolen.  Some  of  the  porters  were  eaUed  &3f 
plaintiff  to  prove  delivery  of  the  case  to  drfen* 
dants,  hut  none  were  caUed  hy  defendants. 

Held,  that  there  was  no  evidence  to  go  to  the  jury 
of  a  loss  hy  the  felony  of  defendante  servants^  and 
a  rule  to  enter  a  nonsuit  was  made  ahsokUe. 

Yaughton  v.  The  London  and  Nortii- Western 
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Q.B.] 


McQussN  V.  The  Qbsai  Wsstebn  Bailway  Company. 


[Q.B. 


Bailwaj  Company  (30  L.  T.  Bep.  N.  8.  119 ; 

L.  Bep.  9  Ex.  93  ;  43  X.  /.  75,  Ex.)  dUtinguiahsd, 
This  "wae  an  action  brought  to  recover  the  value 
of  some  pictures  which  had  been  delivered  to  the 
defendants  at  Cardiff  to  be  forwarded  hy  the  train 
to  Iiondon. 

The  defendants  pleaded  that  the  pictures  had  not 
been  declared  under  the  Carriers'  Act  (11  Geo.  4 
&  1  Will.  4,  c.  68),  and  the  plaintiff  replied  that 
the  loss  arose  from  the  felony  of  the  d^endants' 
servants. 

At  the  trial  before  Cockbum,  C.J.,  at  the  sit* 
tings  at  Westminster  after  Michaelmas  Term  1874, 
three  of  the  defendants'  porters  were  called  on 
behalf  of  the  plaintiff,  and  it  was  proved  that  the 
case  containing  the  pictures  was  received  at  the 
defendants*  station  at  Cardiff,  and  was  weighed 
and  pnt  into  a  truck  on  the  line,  and  covered  over 
with  a  tarpaulin  and  fastened  down  with  ropes. 
^  The  truck  was  left  standing  for  about  six  or 
eight  hours,  from  the  middle  of  the  day  till  the 
evening,  on  a  siding  a  mile  long,  in  a  very  low 
neighbourhood  in  the  town  of  Cardiff. 

The  defendants' premises  there  were  inclosed, 
and  divided  from  tne  road  by  a  fence.  There  was 
a  way  across  the  yard,  which  was  used  as  a  tho- 
roughfare, and  a  gate  in  the  fence,  which  was  left 
open  np  to  six  o'clock  in  the  evening,  after  which 
hour  it  was  dosed,  except  to  foot  passengers; 
during  the  day  there  was  much  traffic. 

The  pictures  were  cbntained  in  a  large  packing- 
case,  which  weighed  more  than  a  hundredweight; 
they  were  not  declared  under  the  Carriers'  Act, 
but  it  was  stated  in  evidence  that  the  case  was 
labelled  "  valuable  pictures."  The  ciise  was  stolen 
out  of  the  truck  on  the  defendants'  premises. 

No  one  in  the  employ  of  the  defendants  was 
called  on  their  behalf  to  prove  that  the  felony  had 
not  been  committed  by  the  defendants'  servants. 
It  was  contended  on  behalf  of  the  defendants  that 
there  was  no  evidence  to  go  to  the  jury  that  the 
loss  had  occurred  owing  to  the  felonious  acts  of 
the  defendants'  servants. 

The  learned  judge  left  the  case  to  the  jury,  re- 
serving leave  to  move  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  there  was  no  evi- 
dence to  go  to  the  jury. 

A  rule  was  obtained  to  enter  a  nonsuit,  or  for  a 
new  trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence. 

By  the  Carriers'  Act  (1 1  Geo.  4  &  1  Will.  4,  c. 
68)^  8. 1 :  "  No  common  carrier  by  land  for  hire 
shall  be  liable  for  loss  of  or  injury  to  certain  ar- 
ticles, iocluding  pictures,  contained  in  any  parcel 
or  package  delivered  to  be  carried  for  hire,  or  to 
accompany  any  passenger,  when  the  value  of  such 
articles  contained  in  such  parcel  shall  exceed  101., 
unless  the  value  and  nature  of  the  articles  be  de- 
clared, and  an  increased  charge  paid,  or  agreed  to 
bepaid." 

By  sect.  8:  "Nothing  in  this  Act  shall  be 
deemed  to  protect  any  .  .  .  4x>mmon  carrier  for 
hire  firom  liability  to  answer  for  loss  or  injury  to 
any  goods  or  articles  whatsoever,  arising  from  the 
felonious  acts  of  any  coachman,  guard,  book-keeper, 
porter,  or  other  servant  in  his  or  their  employ. 

Dighy  Seymour,  Q.C.  {Lumley  Smith  with  him) 
showed  cause. — ^There  was  evidence  to  go  to  the 
jury  of  a  loss  by  the  felony  of  the  defendants'  ser- 
vants. It  must  have  been  known  to  the  porters 
that  the  contents  of  the  case  were  valuable,  and  it 
was  not  left  where  any  other  person  could  easily 


get  at  it,  but  was  covered  over  and  roped  down  on 
the  truck.  No  outsider  could  have  taken  it  with- 
out the  connivance  of  the  company's  servants. 
There  was  a  prima  facie  case  made  out,  which  the 
defendants  might  have  answered  by  calling  their 
porters.  The  effect  of  the  decision  in  VaughUm  v. 
Tlie  London  and  North'  Western  Bailway  Company 
(30  L.  T.  Eep.  N.  S.  119 ;  L.  Eep.  9  Ex.  93 ;  43  L.  J. 
75,  Ex.)  is,  that  if  the  state  of  the  facts  show  it  to 
be  more  probable  that  the  felony  was  committed 
by  the  company's  servants  than  by  other  persons, 
and  the  company  do  not  rebut  the  presumption  so 
arising  by  calling  their  servants,  the  jury  are  jus- 
tified m  finding  a  verdict  for  the  plaintiff.  It  is 
submitted  that  the  court  must  be  guided  by  that 
decision.  The  facts  in  Metccdfe  v.  Tlie  London, 
Brighton,  and  SotUh  Coast  Bailway  Compomy  (4 
C.  B.,  N.  S.,  307 ;  27  L.  J.  205, 333,  C.  P.)  are  distin- 
guishable from  those  of  the  present  case :  (see  also 
Great  Western  Badlway  Company  v.  BimneU,  18 
C.  B.  575).  Boyce  v.  Chapman  (2  Bing.  N.  C.  222), 
which  was  not  cited  in  Metcalfe  v.  The  London, 
Brighton,  and  South  Coast  BaihotPU  Company  (ubi 
sup.)  is  a  strong  authority  in  favour  of  the  plain- 
tiff, and  so  is  the  recent  Irish  decision  in  Gogarty 
V.  The  Great  Souihenm  and  Western  Bailway  Com- 
pany (Ir.  Eep.  8  Com.  L.  344).  [Cockbukn,  C.J. — 
There  the  box  was  last  traced  to  the  possession  of 
a  porter.]  That  case  treats  Vaughton  v.  The  Lon- 
don and  North-Western  Bailway  Company  (ubi 
sup.)  as  showing  that  where  there  is  a  greater 
probability  that  the  company's  servants  took  the 
goods  than  that  anyone  else  did,  a  presumption 
arises  against  the  company.  The  plaintiff  should 
not  have  been  nonsuited.  See  the  observations 
made  in  the  House  of  Lords  in  Bridges  v.  The 
North  London  Bailway  Company  (30  L.  T.  Eep. 
N.  S.  844j  L.  Eep.  7  EL  of  L.  Cas.  213;  43  L.  J. 
151,  Q.  B.)>  as  to  withdrawing  the  case  firom  the 
jury. 

Thesiger,  Q.C.  and  Masterman,  in  support  of  the 
rule. — n  the  authorities  are  considered  they  will 
all  be  found  consistent  with  the  contention  on 
behalf  of  the  defendants  in  this  case,  and  the  ar- 
gument on  the  other  side  would  do  away  with  the 
benefit  of  the  Carriers'  Act.  If  the  facts  are  proved 
relating  to  particular  persons,  no  doubt  those  per- 
sons should  be  called,  but  if  that  argument  were 
to  prevail  in  a  case  like  this,  the  company  would 
be  in  the  position  of  having  to  prove  a  negative. 
Gogarty  v.  The  Great  Southern  and  Western  Bail- 
way  Company  (uJ)i  sup.),  though  partly  founded  on 
Vaughton  v.  The  London  and  North-western BaiU 
way  Company  (ubi  sup.),  turned  in  a  great  measure 
on  the  peculiar  facts,  and  the  mode  in  which  the  case 
was  conducted  at  the  trial.  The  judgment  shows 
that  the  porter's  account  must  have  been  unsatis- 
factory. Vaughton  v.  The  London  and  North- 
western Bailway  Company  (ubi  sup.)  is  a  correct 
decision,  apart  from  the  dicta.  One  credible  fact 
raising  suspicion,  as  Willes,  J.,  said  in  Metccdfe  v. 
The  London,  Brighton,  atid  South  Coast  Bailway 
Company  (ubi  sup.),  was  there  proved.  The 
language  of  Pigott,  B.,  is  wide,  but  must  be  looked 
at  according  to  the  facts.  That  case  was  founded 
on  Boyce  v.  Chapman  (ubi  sup.,  there  a  lOi.  note 
was  traced  to  the  possession  of  the  aefendants' 
porter.  The  correct  distinction  is  clearly  shown  at 
the  close  of  the  judgment  of  Willes,  J.,  in  Metcalfe 
V.  The  London,  Brighton,  and  South  Coast  Bailway 
Company  (ubi  sup.).  Here  there  was  no  specific 
fact  to  point  to  any  one  particular  servant. 
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McQiTEEN  «.  The  Gkiat  Wesikbit  IUilwat  Gohpaht. 


[Q.B. 


GocKBURK,  C.J. — I  am  of  opinion  that  the  rale 
ought  to  be  made  absolute  to  enter  a  nonsnit,  on 
the  ground  that  there  was  no  sufficient  evidence  to 
go  to  the  jury  of  a  felonious  taking  by  the  com- 
pany's servants.     The  case  of  Vaughton  ▼.  The 
Jjondon  and  North'Westem  BaUway  Company  {uhi 
eup.)  does  not  apply  to  the  present  case.  We  must 
bear  in  mind  the  provisions  of  the  Carriers'  Act 
(11  Geo.  4  &  1  Wm.  4,  c.  68),  the  first  section  of 
which  is  for  the  protection  of  carriers,  who  were 
exposed  to  serious  losses  in  being  answerable  for 
articles  of  great  value,  and  of  small  bulk,  which 
were  easily  taken,  while  the  loss  to  the  carrier 
arising  from  their  being  taken  would  be  very  great. 
By  sect.  8  the  Legislature  has  exempted  from  this 
protection  cases  where  the  lost  property  is  taken 
feloniously  by  the  carriers'  servants.     This  is  a 
wise  provision,  because  it  gives  a  motive  to  car- 
riers to  take  care  to  employ  nonest  servants,  for  if 
the]^  do  not  the  result  is  that  they  incur  serious 
liabilities.    In  interpreting  sect.  8  we  must  bear 
in  mind  that  this  Act  was  passed  for  the  pro- 
tection of  carriers,  and  must  take  care  to  insist 
that,  where  there  is  a  replication  that  the  loss 
arose  from  the  felony  of  the  carriers'  servants, 
we  do  not  diminish  that  defp:'ee  of  proof  which 
ought  reasonably  to  be  required.    I  agree  in  the 
doctrine  involved  in  the  decision  in  Vaughton  v. 
The  London  and  North-Westem  Railway  Compa/ny 
(uhi  sup.),  that  it  is  not  necessary  to  show  a  taking 
by  any  individual  servant,  but  is  enough  if  proor 
is  ^ven  to  the  satisfaction  of  the  jury  that  the 
taking  was  by  some  one  or  more  of  the  servants  of 
the  company.    But  the  substance  of  the  judgment 
of  Figott,  B.,  must  be  applied  to  the  particular 
facts,  and  the  judgment  must  be  taken  m  a  more 
limited  sense  than  the  words  standing  alone  would 
imply.     Taking  his  lan^age,  which  I  followed 
almost  verbatim  in  direotmg  the  jury  in  this  case, 
it  comes  to  this,  that  when  the  evidence  points  to 
a  felony  having  been  committed — and  it  is  more 
consistent  with  the  facts  proved,  and  with  proba- 
bility, that  it  was  committed  by  the  servants  of 
the  company  rather  than  by  any  other  person — 
then  the  company  are  called  upon  to  answer  by 
the  production  of  the  evidence  of  their  servants, 
and  if  this  is  not  done  then  the  inference  must  be 
drawn  that  the  felony  was  committed  by  them. 
This  is  a  proposition  which  cannot  be  maintained. 
The  question  of  more  or  less  probability  is  only  an 
ingredient  to  be  considered  in  determining  the 
question,  and  the  doctrine  cannot  be  maintained 
that  there  must  be  a  greater  probability  that  the 
company's  servants  committed  the  felony  because 
they  had  greater  facility  of  access  than  a  stranger. 
There  is  no  such  presumption  necessarily  to  be 
drawn,  but  it  is  only  a  question  of  the  degree  of 
evidence.    It  by  no  means  follows,  that  because 
A.  more  probably  stole  certain  goods  than  B.  it 
must  necessarily  be  inferred  that  A.  was  the  party 
who  stole  them,  for  a  third  person  may  be  still  more 
likely  than  either.    There  may  be  a  greater  degree 
of  probability  that  A.  stole  than  that  B.  did,  but  I 
cannot  go  the  length  of  holding  that  it  must  be 
presumed  that  A.  was  the  guilty  party,  and  that 
proposition  is,  I  think,  involved  in  the  direction  in 
the  present  case.    No  doubt  if  there  is  a  primd 
fjLcie  case,  which  the  party  against  whom  it  is 
made  out  might  by  particular  evidence  displace,  it 
may  be  a  fair  inference  that  the  case  is  true ;  but 
it  would  be  an  inference  for  the  jury  and  not  a 
legal  presumption,  in  the  absence  of  that  evidence, 


that  it  would  not  be  satisfactoiy.  Unless  there 
is  a  primd  fade  case,  the  omission  to  call  evidence 
is  nothing ;  if  a  case  is  not  made  out,  the  defen- 
dants are  entitled  to  take  their  stand  on  the  evi- 
dence which  has  been  given,  and  say  that  there  is 
no  case.  If  Mr.  Seymour  had  gone  to  the  jury, 
asking  them  to  draw  the  inference  in  this  way,  he 
might  have,  perhaps,  succeeded  in  persuading  them 
to  do  so,  and  ho  obtaining  a  verdict,  but  we  have 
to  say,  not  .whether  a  verdict  might  be  got,  but 
whether  it  could  be  maintained.  If  we  thought 
that  any  miscarriage  of  justice  would  arise  from 
the  decision  which  we  now  arrive  at,  we  mi^ht 
send  the  case  down  for  a  new  trial,  but  I  think 
that  a  verdict  on  no  better  evidence  than  that 
which  was  produced  on  behalf  of  the  plaintiff 
would  be  unsatisfactory.  The  mere  facility  of 
access  is  not  enough— the  question  was  betweea 
the  railway  servants  and  other  people — and  there 
was  nothing  but  this  facility  to  point  to  the  ser- 
vants.   The  rule  must  be  absolute  for  a  nonsuit. 

Mellob,  J. — I  entirely  agree  that  the  rule  must 
be  made  absolute  for  a  nonsuit.    The  evidence 
only  amounted  to  this,  that  the  railway  company's 
servants  had  something  to  make  them  believe  that 
the  box  was  valuable,  but  in  proving  this  it  was 
also  proved,  or  came  out  in  oross-examinatiou, 
that  there  was  also  evidence  of  this  being  a  large 
station,  to  which  a  great  number  of  people  had 
access,  and  where  the  defence  against  marauders 
was  slight,  and  there  was  ample  opportunity  for  a 
stranger  to  come  in  and  steal  the  goods.    Thero 
vras  nothing  tending  to  show  a  felony  by  the  com- 
pany's servants,  except  their  greaicer  facility  of 
access,  while  on  the  other  side  there  was  the  op- 
portunity presented  to  strangers.  The  probability 
would  and  ought  to  weigh  with  a  jury  when  a 
primd  facie  case  has  been  made  out,  bat  the  plain; 
tifE*  fails  to  do  that,  if  he  shows  no  more  than  that 
greater  facility  exists  for  the  company's  servants 
to  obtain  access  to  the  goods.    If  it  were  said  that 
that  was  enough  to  go  to  the  jury,  it  would  be  to 
read  the  Act  so  that  the  owner  could  recover  by 
showing  a  loss  by  a  felonious  act,  leaving  out  the 
provision  that  it  must  be  the  act  of  the  company's 
servants.    But  the  felony  must  be  by  the  com- 
pany's servants,  and  this  puts  the  prirndfade 
proof  on  the  plaintiff ;  he  must  show  something 
more  than  that  a  felony  has  been  committed,  and 
must  make  out  a  prima  fa/sie  case  that  it  was  com- 
mitted by  the  defendants'  servants ;  if  this  were 
not  so  the  Act  would  be  no  protection.    Unless 
this  is  made  out  there  is  nothing  to  go  to  the  jury, 
and  it  is  not  a  case  that  satisfies  the  words  or  the 
Carriers'  Act.    The  plaintiff  must  go  further,  and 
then  it  becomes  a  question  of  legitimate  observa- 
tion, if  the  defencunts'  servants  are  not  called; 
then,  as  it  was  in  the  power  of  the  defendants  to 
dear  up  and  disprove  the  primd  facie  case  nuhda 
out  against  them,  it  would  be  a  legitimate  oondn- 
sion  on  the  part  of  the  jury  that  the  case  was  trae. 
I  entirely  concur  with  my  Lord  that  Vaughion  v. 
The  London  and  North-Westem  Railway  Company 
(u&i  sup.)  is  valuable,  as  deciding  one  point,  and  I 
concur  that  it  is  not  necessary  to  bring  home  the 
felony  to  one  particular  servant,  but  it  is  enough 
to   make   out   that   some  or  one  of  the  defen- 
dants' servants  must  have  done  it.    The  language 
of  Figott,  B.,  if  read  with  regard  to  the  circum- 
stances of  that  case,  might  bear  a  narrower  con- 
struction than  at  first  appears ;  if  the  indgment 
depended  upon  the  doctrine  which  it  nas  been 
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cited  to  anpport,  it  would  be  unsatisfiictory,  and 
the  other  judges  do  not  go  so  &r.  The  language 
of  Pigott,  B.,  was,  perhaps,  not  intended  to  be  so 
wide  as  tiie  words  07  themselves  appear  to  be,  and 
it  was  extrajudicial.  The  case  is  consistent  with 
onr  decision  in  the  present  case. 

QuAiN,  J. — I  am  entirely  of  the  same  opinion. 
The  plaintiffs  cause  of  action  rests  on  a  loss  by 
felony,  and  he  must  bring  the  case  within  sect.  8 
of  the  Carriers'  Act,  and  prove  a  loss  bv  the  felo- 
nious acts  of  the  company's  servants.    The  goods 
were  in  a  truck  on  a  long  siding,  and  were  left 
there  for  several  hours ;  there  was  access  to  the 
siding,  and  a  short  cut  across  it,  which  up  to  six 
o'clock  was  open  to  carts ;  after  six  the  gates  were 
fihut»  but  the  sidegate  was  open  to  foot  passengers. 
The  public  had  access  as  well  as  the  company's 
servants,  and  the  only  evidence  as  to  the  company's 
servants  was,  that  tliey  had  more  facility  of  access, 
because  they  might  walk  in  unquestioned.    Now, 
is  that  evidence  of  a  felony  by  the  servants  P    I 
think  not.    To  hold  that  it  was  would  deprive  the 
company  of  the  protection  of  the  Act,  for  their 
servants  would  have  greater  facility  in  every  case, 
even  thoufth  the  public  had  access ;  if  this  were 
held  so,  in  every  case  there  would  be  a  verdict 
against  the  company.    I  think  that,  in  addition, 
you  must  show  special  facts  leading  to  the  conclu- 
sion that  it  was  almost  impossible  that  the  public 
could  have  stolen  the  goods,  and,  therefore,  that 
the  company's  servants  did  (see  the  judgment  of 
Willefly  J.,  in  Metcalfe  v.  The  London  and  Brighton 
Railway  Company  {uhi  ev^.) ;  so  far  from  that 
being  the  case  here,  it  was  shown  that  other  per- 
sons  bad  access  to  the  premises.     Therefore  a 
primd  facie  case  was  not  made  out.     Vaughton  v. 
The  London  and  North-Weetem  Baikoay  Oompany 
{uhi  sup.),  if  considered  as  to  the  facts,  has  no 
bearing  on  the  present  case.    There  particular  ser- 
vants had  done  certain  special  acts ;  the  carman 
had  entered  the  receipt  of  the  parcel  in  his  book, 
and  another  servant  of  the  company  was  found 
with  some  of  the  jewellery  in  his  possession.    It 
was  a  strong  fact  that  neither  he  nor  the  carman 
was  called,  and  the  court  properly  said.  Why  were 
they  not  called  P    There  the  jewdlery  was  actually 
traced  to  the  company's  servants,  who  were  not 
called  as  witnesses  to  account  for  it,  but  here  there 
was  no  evidence  that  the  property  was  taken  by 
the  company's  servants. 

Bide  absolute  to  enter  a  noneuit. 

Attorneys  for  the  plaintiff,  Lewis  and  Lewis, 

Attorney  for  the  defendant,  B,  B,  Nelson, 


Saturday,  June  5, 1875. 
Small  (app.)  v.  Bicklby  (resp.) 

Unwholesome  meat — Reasonable  time  for  exami^ 
naiicn — Obstructing  an  inspector  of  nuisances — 
26  ^  27  VicL  c.  117,  ss.  2andji. 

The  a/jppellant,  a  bvicher,  at  his  residence  half  a 
mUe  from  his  shop,  on  a  Sunday  afternoon,  was 
requested  to  go  himself,  or  send  some  one  with  the 
key,  to  admit  the  inspector  of  ntUsances  to  his 
shop,  in  order  thai  sows  meal  there  might  be 
examined.  The  appellant  refused,  a/ad  was  con- 
victed under  26  ^  27  Vict,  c,  117,  ».  3,  of  pre 
venting,  obstructing,  or  impeding  the  inspector 
when  duly  engaged  in  carrying  the  provisions  of 
that  Act  into  execution. 


Held,  upon  a  case  stated,  thai  although  Sunday 
afternoon  might,  under  some  circumsta/nces,  be  a 
reasonable  time  for  the  examination  of  meat 
under  sect,  2,  the  appellant  had  committed  no 
offence  under  sect,  3. 

This  was  a  case  stated  under  20  &  21  Yict.  c.  43, 

by  two  justices  of  the  peace  in  and  for  the  county 

of  Derby. 
On   the  26th   Nov.  1874,  William  Small,  of 

Ilkeston,  in  the  county  of  Derby,  butcher,  ap 

E eared  before  the  said  justices  at  the  Town  Hall, 
Ikeston,  pursuant  to  a  summons  in  that  behalf, 
to  answer  an  information  exhibited  against  him  by 
William  Biokley,  inspector  of  nuisances  of  the 
urban  sanitary  authority  of  Ilkeston  aforesaid, 
charging  that  he  the  said  William  Small,  on  the 
1st  Nov.  then  instant,  at  the  township  of  Ilkeston 
in  the  said  county,  and  within  the  district  of  the 
said  sanita^  authority,  unlawfully  prevented  'him 
the  said  William  Bickley,  then  being  such  in- 
spector as  aforesaid,  from  entering  the  shop  of 
him  the  said  William  Small  there  situate,  and 
wherein  butcher's  meat  was  then  kept  for  the 
purpose  of  sale,  and  of  preparation  for  sfde,  to  in- 
spect and  examine  certain  butcher's  meat  then 
deposited  there  for  the  purpose  of  sale,  and  of 
preparation  for  sale  as  and  for  the  food  of  man, 
contrary  to  the  statute  in  such  case  made  and 
provided. 

On  the  hearing  of  the  said  information  it  was 
proved  by  the  inspector,  that  on  Sunday  morning, 
the  1st  Nov.  1874,  one  William  Clarke  brought  to 
him  a  piece  of  butcher's  meat  in  a  ver^  offensive 
state,  and  made  to  him  a  statement  with  regard 
to  the  purchase  of  it;  that  he,  the  inspector, 
thereupon  submitted  the  meat  to  the  examination 
of  the  medical  of&cer  of  the  sanitarv  authority, 
and  afterwards,  a  little  before  three  o  clock  in  the 
afternoon,  proceeded  to  Mr.  Small's  house,  which 
is  a  victualling-house  at  Little  Hallam,  a  suburb 
about  half  a  mile  from  Ilkeston  market-place; 
that  he  there  found  the  appellant  and  informed 
him  that  he  had  received  the  piece  of  meat  in 
question,  and  that  it  was  said  to  have  been  bought 
at  his  (Small's)  shop  in  the  market-place,  Ilkeston, 
on  the  previous  nieht.  That  he  (Bickley)  asked 
leave  to  examine  Mr.  Small's  premises,  to  which 
Mr.  Small  made  no  objection,  and  that  he  there- 
upon proceeded  to  examine  the  slaughter-house, 
an  outbuilding  adjoining  the  appellant^s  dwelling- 
house,  but  finding  nothing  there,  he  intimated  to 
the  appellant  his  wish  to  examine  the  sale  shop  in 
the  market-place  at  Ilkeston,  and  requested  that 
he  would  go  himself,  or  send  someone  with  the 
key  to  admit  him;  that  the  appellant  angrily 
replied  that  he  would  not  go,  nor  allow  him  or 
any  other  person  to  enter  his  shop  on  the  Sunday, 
or  before  nine  o'clock  on  Monday  morning,  when 
it  would  be  opened  as  usufd  for  business.  The  in- 
spector intimated  to  the  appellant  that  it  would 
probably  be  his  duty  to  summon  him  if  he  per- 
sisted in  his  refusal  to  allow  the  inspection.  The 
appellant,  however,  could  not  be  induced  either  to 
go  with  the  inspector  himself,  or  to  send  anyone 
else  with  the  key  to  open  the  shop. 

It  did  not  appear  m  evidence  whether  the  in- 
spector ever  went  and  tried  the  shop  door  on  the 
Sunday  or  not. 

Two'  other  witnesses  were  called,  and  proved 
that  about  half -past  seven  the  same  evening,  they 
were  standing  together  in  the  market-place,  within 
a  very  short  distance  of  the  appellant's  shop,  and 
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observed  inspector  Bickley  standing  with  a  police 
constable  at  a  distance  of  some  thirty  yards  from 
the  shop ;  that  whilst  they  were  so  standing  they 
noticed  something  over  the  door  of  the  appellant  s 
shop,  where  there  was  a  small  open  grating.  One 
witness  described  it  as  a  person  looking  out,  and 
the  other  as  a  hand  or  face,  or  something  of  the 
sort.  Presently  the  inspector  and  police  constable 
were  observed  to  go  away,  and  having  gone,  two 
women  came  out  of  the  appellant's  shop,  one  being 
the  appellant's  wife  and  the  other  a  stranger,  and 
the  latter  carrying  a  bundle,  described  as  being 
somewhat  larger  than  a  man's  hat.  They  proceeded 
a  short  distance  down  the  street,  and  returned  to 
the  shop. 

It  was  proved  that  on  Monday  morning  the  in- 
spector, bickley,  went  about  ten  o'clock  to  the 
appellant's  shop,  found  it  open,  and  the  defendant 
ther^.  Around  the  shop  lay  sundiy  pieces  of 
meat,  several  of  them  looking  dark  coloured  and 
dry,  as  if  old  killed.  On  this  occasion  the  appel- 
lant threatened  the  inspector,  "  If  yon  touch  any 
of  my  meat  I'll  chop  your  fingers  off." 

No  evidence  was  called  for  the  defence,  nor  any 
attempt  made  seriously  to  question  the  evidence 
of  the  witnesses  for  the  prosecution. 

The  appellant's  attorney  contended  that  three 
o'clock  on  Sunday  afternoon  was  not  a  "  reason- 
able time,"  and  called  attention  to  sect.  2  of 
26  &  27  Yict.  c.  117,  which  gives  authority  to  the 
inspector  to  enter  places  where  meat,  &o.,  is  de- 
posited only  at  "reasonable  times,"  and  urged  that 
the  inspector  having  no  lawful  claim  to  enter  at 
such  a  time,  and  under  such  circumstances,  there 
could  be  no  offence  in  refusing  to  admit  him ;  and, 
moreover,  that  the  offence  of  "prevention,"  as 
laid  in  the  summons,  was  not  supported  by  the 
evidence. 

The  justices  being  of  opinion  that  under  the  cir- 
cumstances tho  time  was  not  unreasonable,  and 
that  it  was  the  duty  of  the  appellant  to  have  ac- 
companied the  inspector,  or  sent  someone  with  him 
to  admit  him  into  the  sale  shop  in  the  market- 
place to  make  the  desired  inspection,  convicted 
the  appellant,  and  adjudged  him  to  pay  a  penalty 
of  20«.,  and  309.  for  costs.  And  upon  his  apph- 
cation  they  reserved  this  case  for  the  opinion  of 
the  court. 

If  the  court  shall  be  of  opinion  that  the  time  in 
question  was  an  unreasonable  time,  and  that  the 
appellant  was  not  bound  to  go  or  send  to  his  shop 
and  open  it  at  that  time  to  allow  of  the  inspection ; 
or  that  the  evidence  otherwise  failed  to  establish 
the  offence  charged  in  the  information,  the  con- 
viction was  to  be  quashed,  and  if  otherwise  to  be 
confirmed. 

Mellor  argued  for  the  appellant. — By  26  &  27 
Vict.  c.  117,  s.  2,  "The  medical  oflacer  of  health, 
OTi  inspector  of  nuisances,  may  at  all  reasonable 
times  inspect  and  examine  any  animal,  carcase, 
meat,  poultry,  game,  flesh,  fish,  fruit,  vegetables, 
corn,  bread,  or  ilour,  exposed  for  sale  or  deposited 
in  any  place  for  the  purpose  of  sale  or  of  prepara- 
tion for  sale,  and  intended  for  the  food  of  man,  the 
proof  that  the  same  was  not  exposed  or  deposited 
for  such  purpose  or  purposes,  or  was  not  intended 
for  the  food  of  man,  resting  with  the  party  charged ; 
and  in  case  any  such  animal,  carcase,  meat,  poultry, 
game,  flesh,  fish,  fruit,  vegetables,  com,  bread,  or 
flour,  appear  to  him  to  be  diseased,  or  unsound,  or 
unwholesome,  or  unfit  for  the  food  of  man,  it.  shall 
be  lawful  for  such  medical  officer  of  health,  or  in- 


spector of  nuisances,  to  seize,  take,  and  carry  away 
the  same,  or  direct  the  same  to  be  seized,  taken, 
and  carried  away  by  any  officer,  servant^  or  assis- 
tant, in  order  to  have  the  same  dealt  with  by  a 
justice ;  and  if  it  shall  appear  to  the  justice  that 
any  soch  animal,  or  any  of  the  said  articles,  is  dis- 
eased, or  unsound,  or  unwholesome,  or  unfit  for 
the  food  of  man,  he  shall  order  the  same  to  be 
destroved,  or  so  disposed  of  as  to  prevent  such 
animal  or  articles  from  being  exposed  for  sale 
or  used  for  such  food;  and  the  person  to  whom 
such  animal,  carcase,  meat,  poultry,  game,  flesh, 
flsh,  fruit,  vegetables,  com,  bread,  or  flour  belongs, 
or  did  belong  at  the  time  of  sale  or  of  exposure  for 
sale,  or  in  whose  possession  or  on  whose  premises 
the  same  is  found,  shall  upon  conviction  oe  liable 
to  a  penalty  not  exceeding  201.  for  every  animal, 
carcase,  or  fish,  or  piece  of  meat,  flesh,  or  fish,  or 
any  poultry  or  game,  or  for  the  parcel  of  fruit, 
vegetables,  com,  bread,  or  flour  so  found,  or  at  the 
discretion  of  the  justice,  without  the  infliction  of  a 
fine,  to  imprisonment  in  the  common  gaol  or  house 
of  correction  for  a  term  of  not  more  than  three 
calendar  months."    And  by  sect.  2,  "  In  case  any 
person  shall  in  any  manner  prevent  such  medical 
officer  of  health  or  inspector  of  nuisances  from 
entering    anv    slaughter-house,    shop,    building, 
market,  or  other  place  where  such  animal,  carcase, 
meat,  poultry,  or  fish  Ls  kept  for  the  purpose  of 
sale  or  of  preparation  for  sale,  or  shall  in  any  manner 
obstruct  or  impede  him,  or  his  servant  or  assistant, 
when  dul^  engaged  in  carrying  the  provisions  of 
this  Act  into  execution,  such  person  shall  be  liable 
to  a  penalty  not  exceeding  52.      First,  it  cannot  be 
said  that  three  o'clock  on  a  Sunday  afternoon  was 
a  reasonable  time  for  an  examination  bv  the  in- 
spector at  all,  much  less  was  it  reasonable  at  that 
time  to  call  upon  the  appellant  to  go  half  a  mile  to 
open  a  shop  at  which  nothing  was  exposed  for  sale, 
nor  deposited  for  the  purpose  of  sale,  or  of  prepa- 
ration for  sale.    [Bla^ckburn,  J. — ^The  magistrates 
seem  to  have  referred  to  us  the  question  whether, 
as  a  fact,  this  was  a  reasonable  time.    How  can  we 
say  that  the  circumstances  might  not  render  it 
reasonable  P]    The  object  of  this  Act  does  not  seem 
to  have  been  to  increase  an  inspector's  powers, 
for  the  words,  "  at  all  reasonable  times,"  occur  in 
the  26th  section  of  18  &  19  Yict.  c.  121,  which  it 
repeals.    The  difference  in  the  two  Acts  is  chiefly 
as  to  the  onus  of  proof  in  respect  of  the  intention 
for  the  food  of  man.    [Blackbukn,  J.— I  do  not 
think  the  inspector's  judgment  of  what  is  reason- 
able time  should  be  final ;  but  the  justices  must 
have  a  discretion  in  determining  what  time,  under 
the  circumstances  of  each  case,  is  reasonable.] 
Secondly,  the  Act  does  not  say  a  man  is  to  open 
his  shop  for   the  examination  of  the  inspeccor. 
[OocKBURN,  O.J. — Nor,  at  all  events,  to  go  half  a 
mile  for  that  purpose.]    The  words,    "prevent, 
obstruct,  impede,"  all  involve  some  physical  re- 
sistance to  the  inspector.    All  the  appellant  did 
was  to  refuse  to  go  this  distance  himseli  or  give  up 
his  key. 

Oave,  for  respondent. — ^As  to  the  first  point,  1 
presume  this  court  will  not  say  that,  as  a  mat- 
ter of  law,  no  time  during  Sunday  is  reasonable 
for  the  examination  by  an  inspector.  It  must 
be  a  question  of  &ct  on  the  circumstanoes  of 
each  case.  Saturday  night  being  the  most  com- 
mon time  for  the  sale  of  meat,  the  inspector's 
opportunities  would  be  considerably  limited  by 
the   exception  of  Sundays  from  all   reasonable 
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times.  [Blackbuak,  J. — Under  the  3rd  snb- 
section  of  the  18  &  19  Yict.  c.  121,  s.  11,  it  was 
clearly  contemplated  that  the  local  authority  or 
their  officer  should  enter  premises  where  meat  is 
(band  at  other  than  business  hours  and  without 
notice.]  The  Ist  sub-section  provides  for  an  entry 
of  premises  by  order  of  a  justice  for  the  purpose  of 
croundinf;  proceedings.  [Bla.cileu£N,  J. — ^That, 
however,  is  quite  distinct  from  the  3rd  sub-section.] 
The  case  of  Yowng  v.  Qrattridge  (L.  Bep.  4  Q.  B. 
166)  shows  that  the  seiznte  need  be  made  at  neither 
the  time  nor  the  place  of  sale.  Secondly,  the  words 
of  the  2nd  section  covei*  this  refusal  to  open  the 
door  or  give  the  key.  It  must  be  observed  that 
the  penalty  for  an  offence  under  sect.  3  is  much 
less  than  under  sect.  2.  Here  the  appellant  did 
something,  or  refused  to  do  something,  the  result 
of  which  was  to  obstruct  and  impede  the  inspector. 
[Blaokbubn,  J. — The  Legislature,  if  it  were  so  in- 
tended, might  have  used  the  words,  **  refused  to 
assist."  I  nope  some  one  will  call  attention  to  this 
eaaw  omissus  in  the  Act.] 

MeUor  was  not  heard  in  reply. 

Per  Otjwam  (Cockburn,  C.J.,  Blackburn,  Mellor, 
and  Field,  JJ.), 

Judgment  for  appellant. 

Upon  the  application  of  the  respondent's  counsel, 
the  court  refused  the  appellant  his  costs. 

Attorneys  for  appellant.  Hand,  Son,  and  John" 
<on. 

Attorney  for  respondent,  .F.  T*  Dubois,  for  8. 
Lbeck,  Derby. 

Saturday,  June  5, 1875. 

NisBET  (app.)  V,  Geesnwich  Board   op  Woeks 

(resps.) 

Paving  new   street — Apportionment  of  expenses^- 

Appealr-A%  i-  19  Vict.  c.  120,  s.  105—25  ^  26 

Vict,  c.  102,  i.  77. 

The  respondents  cha/rged  the  owners  of  land  in  a  less 

proportion  than  the  owners  of  house  property  for 

the  expenses  of  pa/oi/ng  a  new  street  under  the  Jf(S- 

iropolis  Managem^t  Amendment  Act  1862,  sect, 

77.  The  appeUant  was  oumer  of  one  of  the  houses 

and  premises  abutting  on  the  said  street,  ea^h  of 

which  consisted  of  a  dwelling  house  and  a  garden. 

The  several  gardens  were  not  of  the  same  size,  and 

the  several  frontages  of  the  premises  in  the  street 

varied  considerably.    The  defendants  had  not  ap' 

portioned  the  charges  according  to  thefrontages,  but 

had  charqed  the  frontage  of  each  dwelling  hmse 

with  only  a  smaU  strip  of  ground  used  as  an  ap' 

preach  as  house  property,  and  the  garden  iron* 

if^e,  if  more  than  this,  as  land  ai  one-third  of 

the  house  property.    The  appellant  wa^  charged 

at  the  higher  rate  on  the  whole  of  his  frontage. 

Eeld,  upon  a  case  stated  by  the  magistrate,  who 

ordered  payment  by  appellant  of  his  proportion  so 

charged,  thai  the  drfenaants  under  this  section  had 

discretion  to  make  an  apportionment,  and  that 

there  is  no  provision  for  any  appeal.     The  court, 

therefore,  refused  to  consider  the  principle  upon 

which  this  apportionment  was  made. 

This  was  a  case  stated  by  one  of  the  magistrates 

of  the  Police  Courts  of  the  metropolis,  sitting  at 

the  Greenwich  Police  Court,  in  the  county  of  Kent, 

and  within  the  metropolitan  police  district,  under 

20  &  21  Vict.  0.  43,  for  the  purpose  of  obtaining 

the  opinion  of  the  canrt  on  questions  of  law  which 

arose  before  him  as  hereinafter  set  forth. 


On  the  24th  Dec.  1874  the  appellant  appeared 
before  the  said  magistrate  in  obedience  to  a  sum- 
mons issued  upon  the  complaint  of  the  respon- 
dents charging  that  the  appellant  on  the  2nd  Oct. 
1874,  in  uie  parish  of  Greenwich,  in  the  said 
county,  and  within  the  said  Greenwich  district 
aforesaid,  did  neglect  and  refuse  to  pay  the  sum 
of  211,  \s.  Id.,  being  the  amount  charged  upon  and 
to  be  contributed  bv  the  appellant  as  being  the 
owner  of  a  certain  house  and  premises  fronting, 
and  certain  land  abutting  upon,  a  certain  street 
called  or  known  as  Yanbrogh  Park-road,  East,  in 
the  parish  of  Greenwich,  in  the  county  of  Kent, 
within  the  police  district  and  Greenwich  district 
aforesaid,  pursuant  to  a  resolution  and  order  of 
the  responaents  for  defraying  the  estimated  costs 
and  expenses  of  paving  the  said  street,  the  same 
being  a  new  street  within  the  meaning  of  the 
Metropolis  Management  Act  1855  and  the  Metro- 
polis Management  Amendment  Act  1862.  The 
magistrate  gave  his  determination  against  the 
appellant,  and  made  an  order  for  the  pa3rmeijt  by 
the  appellant  to  the  respondents  of  the  amount 
claimea,  and,  upon  the  application  of  the  appellant, 
reserved  the  following  case : — 

Tho  following  facts  were  proved  or  admitted  by 
the  appellant  and  respondents  respectively. 

The  said  street  called  Yanbrugh  Park-road,  East, 
is  a  "  new  street "  under  the  Metropolis  Manage- 
ment Act  1855  (18  &  19  Yict.  o.  120),  and  the 
Metropolis  Management  Amendment  Act  1862 
(25  &  26  Yict.  c.  102),  and  is  within  the  district  of 
the  respondents. 

On  the  16th  April  1873  a  resolution  was  duly 
passed  by  the  respondents,  whereby  it  was  resolved 
**  that  this  board  deem  it  necessary  and  expedient 
that  Yanbrugh  Park-road,  Yanbrugh  Park-road 
East,  and  Yanbrugh  Park-road  West,  in  the  parish 
of  Greenwich,  being  new  streets  within  the  mean- 
ing of  the  105th  section  of  the  Metropolis  Manage- 
ment Act  1855,  be  severally  formed  and  paved ; 
that  advertisements  be  issued,  inviting  tenders  for 
the  execution  of  the  required  works  in  the  said 
new  streets;  and  the  several  owners  of  houses 
forming  such  streets,  and  of  the  land  abutting 
thereon  be  charged  with  such  expenses,  according 
to  an  apportionment  to  be  made  by  the  Board." 

Pursuant  to  the  above-mentioned  resolution,  the 
surveyor  of  the  respondents  estimated  the  amount 
of  the  costs  and  exfienses  of  forming  and  paving 
Yanbrugh  Park-road  East,  hereinafter  referred  to 
as  the  said  street,  at  the  sum  of  4471. 148.  9d.,  and 
the  repondents  apportioned  the  same  amongst  the 
owners  of  land  and  houses  abutting  on  the  said 
streets  by  the  following  resolution,  after,  as  the 
respondents  allege,  due  consideration  of  the  nature 
of  the  various  properties  so  abutting  on  the  new 
street  as  aforesaid : — 

Besolved :  That  the  estimated  oosta  and  expenses  of 
formingand paving  Vanbragh Park-road  East, and  Van* 
bmgh  rark-road  West,  respeotively,  in  the  parish  of 
Greenwich,  and  Milton  Gonrt-road,  Alexandra-street, 
Yansitturt-street,  and  Bntt's-terraoe  respeotively,  in  the 
parish  of  St.  Planl,  Deptford,  amonnting  for  Vanbrngh 
Park^road  to  4752.  lOa,  6d.,  for  Yanbragh  Park.road 
East  to  4471. 148.  9d.,  for  Yanbragh  Park-roai  West  to 
6481.  08.  4d.,  for  Milton  Ck>art.road  to  3471.  12s.  lid., 
for  Alexandra-street  to  8801.  15s.  lOd.,  for  Yansittart- 
street  to  345^  19s.  3d.,  and  for  Bntt's- terrace,  to 
248/.  16s.,  including  all  incidental  costs  and  charges,  be 
and  are  hereby  apportioned  amongst  the  owners  of  the 
houses  and  land  abntting  on  the  said  streets  in  the  pro- 
portions and  in  manner  set  forth  in  the  apportionments 
hereunder  entered,  and  that  the  usual  notices  be  served 
requiring  payment  of  luoh  expenses,  viz. : 
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YAiBBvaK  Pabx-boab  Eist» 

No.  on                lien^  of 
Plan.                 frontage. 

1 Sfi^fii    
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£ 
5 

rzcH. 
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8.    d* 

9  11 

5  5 
16     6 

1     1 

3  9 

7  2 
1     1 

14  7 
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0  10 

1  8 

2  2 

8  6 
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2     2 

9  5 

6  9 

4  11 

6  6 
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15  8 

12  10 
19    10 
15     8 

7  7 

13  7 
IS    10 

67*0     

29 

2     

42*6      

21 

3     

41.0      

4     

85*5      

5     

85*9      

18 

6     

41*0      

21 

7     

Si's     

2S'6*    

4 

21*6      

8     

9  '"".'. 

mo^  

45*0      

56*2*    

49-9*    

45-0      

•  •••«       If 

23 

9 

8 

23 

12 

TS'O*    

10      

25'0      

12 

10a   

18^     

9 

81*2*    

5 

39 

21 

87*0      

11      

42*5      

12     

38*8      

19 

18      

88*3      

19 

14      

42*5      

21 

15      

43*7      

22 

16      

50*0      

25 

88*2*    

6 

1141*5 

£447 

14     9 

The  appellant  was  at  the  date  of  the  eaid  resolu- 
tion and  still  is  the  owner  of  one  of  those  hooses 
and  premises  abutting  on  the  said  street,  viz.,  the 
house  and  premises  numbered  3  on  the  plan,  and 
numbered  3  in  the  said  resolution. 

Notice  requiring  the  appellant  to  pay  the  portion 
of  the  said  costs  and  expenses  charged  upon  him 
pursuant  to  such  appointment  was  duly  served 
upon  him,  and  the  following  is  a  copy  of  such 
notice : 

Board  of  Works  for  the  Greenwich  Dittriot. 
Offices  :  Chnroh-Btreet,  Greenwich,  S.E., 

28th  Jnly,  1874. 
Va/nhrugh  Parh-rocbd  East,  Chreenwich, 

Sir, — ^Inpnrtnanoe  of  a  resolntion  and  order  of  the 
Board  of  Works  for  the  Greenwich  District,  whereby  it 
wu  determined  that  it  was  neoesBary  and  en>edient  that 
the  above  mentioned  street  called  vanbmgh  Park-road, 
East,  in  the  pariah  of  Greenwich,  in  the  county  of  Kent, 
being  a  new  street  within  the  meaning  of  the  Metropolis 
Management  Act  1855,  and  the  Metropolis  Management 
Amendment  Act  1862,  should  be  formed  and  paved  under 
the  provisions  of  the  said  Acts,  and  that  the  owners  of 
the  land  and  houses  bounding  or  abuttmg  on,  and  form- 
ing such  new  street  should  contribute  and  be  obarged 
acoording  to  an  equal  apportionment  for  defraying  the 
costs  and  expenses  of  so  forming  and  paving  the  said  new 
street,  I  have  now  to  give  you  notice  that  the  amount 
charged  upon  and  to  be  contributed  by  you  in  respect  of 
the  land  and  house  (of  which  you  are  the  owner)  bound- 
ing or  abuttmg  on  the  said  new  street,  is  211.  It,  Id.,  and 
to  request  that  the  said  amount  may  be  paid  to  Mr.  Henry 
Alfred  GoUington,  at  their  offices  as  above,  within  one 
calendar  monui  from  the  servioe  hereof — I  am,  sir,  your 
obedient  servant,  J.  Spemcbb. 

Clerk  to  the  Board. 
To  the  owner  of  house,  numbered  3  on  plan,  Vanbmgh 

Park-road  East,  Greenwich. 

The  appellant  refused  to  pay  the  sum  demanded 
of  him  by  the  said  notice  or  any  part  of  it. 

The  appellant's  house  and  premises,  numbered 
3  on  the  plan  referred  to  in  the  said  notice,  Imve  a 
frontage  of  41ft.  abutting  on  Yanbrugh  Park- 
road  Bast,  and  consist  of  a  dwelling  house  with 
frontage  of  35fb.  towards  the  said  street,  and  also 
of  a  strip  of  ground  about  6fb.  wide  forming  the 
approach  to  the  said  dwelling-house  and  leading  to 
a  side  entrance  thereto. 

The  premises  numbered  1  on  the  said  plan  have 
a  frontage  of  89ft.  2in.  abutting  on  the  said  street, 
and  consist  of  the  following  particulars :  First,  a 
dwelling-house  with  a  piece  of  ground  behind  the 
same,  together   having  a  frontage  to  the    said 


street  of  57ft  (the  front  of  suoh  dwelling-hoQse 
facing  towards  another  road  running  at  right 
angles  to  the  said  street) ;  and  secondly,  a  piece  of 
ffround  in  front  of  the  said  dwelling-house,  with  a 
mntage  of  32ft.  2in.  on  the  said  street.  ^  The  pre- 
mises numbered  16  on  the  said  plan,  which  are  on 
the  opposite  side  of  the  road  from  No.  1.,  have  a 
frontage  of  89ft.  2in.  abutting  on  the  said  street 
and  consist  of  the  following  partioalars :  First,  a 
dwelling-house  with  a  piece  ot  ground  behind  the 
same,  together  having  a  frontage  to  the  said  street 
of  50ft.  (the  front  of  such  dwelling-house  also 
facing  towards  the  said  road  running  at  right 
angles  to  the  said  street) ;  and  secondly,  a  piece  of 
ground  in  front  of  the  said  dwelling-house,  with  a 
frontage  of  39ft.  2in.  to  the  said  street.  The  pre- 
mises so  numbered  respectively  1  and  16,  are 
respectively  within  one  enclosure  and  in  one  occu- 
pation, and  the  said  several  pieces  of  eroand  so 
attached  to  and  forming  part  of  the  said  premises 
numbered  1  and  16  as  aforesaid,  are  set  apart  and 
kept  exclusively  for  the  use  and  enjoyment  of  the 
oocupiers  of  the  said  dwelling-houses  respectively. 

The  premises  numbered  7  on  the  plan  have  a 
frontage  of  83ft.  5in.  abutting  on  the  said  street, 
and  consist  of  the  following  particulars :  First,  a 
dwelling  house  with  frontage  of  38ft.  5in.  towards 
the  said  street;  secondly,  a  stable  standing  in 
the  same  line  of  frontage  as  the  dwelling-house, 
with  a  frontage  of  21ft.  6in.  towards  the  said 
street;  and  thirdly,  a  piece  of  ground,  coloured 
green  on  the  said  plan,  with  a  frontage  of 
23ft.  6in.  The  frontage  of  the  said  piece  of  ground 
is  marked  A  on  the  said  plan,  and  is  set  apart  and 
kept  exclusively  for  the  use  and  enjoyment  of 
the  occupiers  of  the  said  dwelling-house.  Part  of 
the  said  piece  of  ground  forms  the  approach  to  the 
said  dwelling-house  and  stable,  and  the  remainder 
is  occupied  partly  by  a  carriage  drive  leading 
from  the  said  street  to  the  dwelling-house  and 
stable,  and  partly  by  gravelled  wall^  leading  to 
and  from  the  said  dwelling-house  and  stable,  and 
partly  also  by  several  ornamental  flower  beds. 
The  whole  of  the  said  premises  numbered  7  were 
at  the  date  of  the  said  resolution  of  the  said 
respondents  and  still  are,  within  one  enclosure, 
ana  were  and  are  held  and  occupied  by  the  same 
owner,  and  used  and  enjoyed  by  him  t(^ther. 

The  premises  numbered  10a  have  a  frontage 
abutting  on  the  said  street  of  ,86ft.  2in.,  and  con- 
sist of  the  following  particulars :  First,  a  dwelling- 
house  with  a  frontage  of  37ft.  towards  the 
said  street;  secondly,  a  stable  standing  in  the 
same  line  of  frontage  as  the  dwelling-house,  with 
a  frontage  of  18ft.  towards  the  same  street ;  and 
thirdly,  a  piece  of  ground  coloured  green  on  the 
said  plan,  with  a  frontage  of  31ft.  2in.,  abutting 
on  the  said  street;  the  frontage  of  the  said  piece  of 
ground  is  marked  B  on  the  said  plan.  Part  of  it 
forms  the  approach  to  the  said  dwelling-hoase 
and  stable,  and  the  remainder  is  occupied  partly 
by  a  carriage  drive  leading  from  the  said  street  to 
the  dwelling-house  and  stable,  and  partlv  by 
gravelled  wiJks  leading  to  and  from  the  saiddirell- 
ing-house  and  stable,  and  partly  by  several  oma* 
mental  flower  beds.  The  said  several  pieces  of 
ground  respectively  forming  part  of  the  said 
premises  numbered  10a  were  and  are  set  sput 
and  kept  exclusively  for  the  use  and  eznoymeut  of 
the  occupier  of  the  said  house.  The  whole  of  the 
said  premises  numbered  10a  were  at  the  date  of 
the  said  resolution  of  the  said  respondents  and 
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still  are,  within  one  enclosure,  and  were  and  are 
held  by  the  same  owner,  and  used  and  enjoyed  by 
him  together. 

The  premises  numbered  8  on  the  said  plan  ad- 
join the  premises  numbered  7  on  the  said  plan, 
and  have  a  frontage  of  200fb.  2in.  abutting  on  the 
said  street.  They  consist  of  the  followmg  par- 
ticulars :  First,  a  dwelling-house,  the  side  or  flank 
wall  of  which  has  a  frontage  of  45ft.  towards  the 
said  street  (the  front  of  such  dwelling-house 
fronting  towards  another  road  running  at  right 
angles  to  the  said  street) ;  and  secondly  a  piece  of 
ground  coloured  green  on  the  said  plan  extending 
&om  the  rear  of  the  said  dwelling  house  to  the 
premises  numbered  7,  with  a  frontage  of  100ft. 
abutting  on  the  said  street ;  and  thirdly,  a  piece 
of  ground  also  coloured  green  on  the  said  plan,  in 
front  of  the  said  dwelling-house,  with  a  frontage 
of  55ft.  2  in.  abutting  on  the  said  street. 

The  premises  numbered  9  on  the  said  plan  have 
a  frontage  of   167ft.  9in.  abutting  on  the  said 
street ;  they  consist  of  the  following  particulars : — 
First,  a  dwelling  homse,  the  side  or  flank  wall  of 
which  has  a  frontage  of  45ft.  towards  the  said 
street  (the  front  of  which  dwelling-house  facing 
towards  the  last-mentioned  road  running  at  right 
angles  to  the  said  street),  and  Secondly,  a  piece  of 
ground,  coloured  green  on  the  said  plan,  extending 
from  the  rear  of  the  said  dwelling-house  to  the 
premises  numbered  10,  with  a  frontage  of  73ft.  on 
the  said  street ;  and  Thirdly,  a  piece  of  land  also 
coloured  green  on  the  said  plan  in  front  of  the 
last-mentioned  dwelling-house,  with  a  frontage  of 
49ft.  9in.  on  the  said  street.    The  said  pieces  of 
ground  so  forming  part  of  the    said   premises 
numbered  8  and  9  respectively,  were  and  are  set 
apart  and  kept  exclusively  for  the  use  and  enjoy- 
ment of  the  occupiers  of  the  said  dwelling-houses 
respectively.    Portions  of  the  said  last-mentioned 
pieces  of  ground  in  front  of  the  dwelling-houses 
numbered    8    and  9  respectively,  form    the  ap- 
proaches to  the  said  dwelling-houses  numbered  8 
and  9  respectively.    They  are  not  fenced  off  from 
the    said  respective  dwelling-houses,    and   each 
piece  of  ground  is  occupied,  partly  by  a  carriage 
drive  leading  from  the  said  dwelling-house  into 
the  road  in  front,  and  partly  by  gravel  walks  inter- 
secting it  in  different  directions,  and  leading  to 
and  from  the  dwelling-houses.    The  remainder  is 
laid  out  in  ornamental  flower  beds.    The  pieces  of 
gronad  in   the  rear  of   the  two  last-mentioned 
dwelling-houses  are  laid  out  with  gravelled  walks 
and  ornamental  flower  beds.    The  whole  of  each 
of  the  said  premises  numbered  8  and  9,  wore 
respectively  at  the  date  of  thn  said  resolution  of 
the  said  district  board,  and  still  are  within  the  en- 
closure, and  were  and  are  held  by  the  same  owner, 
and  used  and  enjoyed  bv  him  togetlier. 

The  said  apportioned  amount  of  2U.  is.  Id. 
charged  upon  the  appellant  as  aforesaid,  has  been 
so  apportioned  and  charged  upon  him  at  one  uni- 
form rate  in  respect  of  the  frontage  of  his  said 
dwelling-house,  and  the  said  strip  of  land  leading 
to  tbe  entrance  at  the  side  of  such  dwelling-house. 

The  sum  of  34Z.  IBs,  9d.  has  been  apportioned 
and  charged  by  the  respondents  upon  the  owner 
of  the  aforesaid  dwelling-house  and  premises 
nnmbered  7,  as  his  share  of  the  said  costs  and  ex- 
penses of  forming  and  pavin^^  the  said  street. 

In  making  the  said  apportionment,  the  23ft.  6in. 
of  frontage  hereinbefore  referred  to,  is  charged  by 
the  respondents  in  their  discretion  as  land  at  one- 
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third  of  the  charge  imposed  in  respect  of  the  united 
frontage  of  the  said  house  and  stable,  No.  7. 

The  following  sums  have  been  apportioned  and 
charged  by  the  respondents  upon  tne  owners  of 
the  £U>ove  particularly  described  premises  as  their 
respective  shares  of  the  said  costs  and  expenses  of 
forming  and  paving  the  said  street,  viz. :  on  tho 
owner  of  No.  1,  SU.  lbs.  4d. ;  on  the  owner  of  No. 
7,  34Z.  158.  9d. ;  on  the  owner  of  No.  8, 49Z.  128. 4d. ; 
on  the  owner  of  No  9,  44:1.  Is.  Id. ;  on  the  owner 
of  No.  10a,  33L  lis.  5(2. ;  and  on  the  owner  of  No. 
16,  32^.  *?8.  hd.  In  apportioning  and  charging  the 
said  sums  respectively  the  said  frontages  of 
32ft.  2in.,  23fl.*  6in.,  100ft.,  55fb.  2in.,  49(1.  9in., 
73ft.,  31ft.  2in.,  and  39ft.  2in.  hereinbefore  men- 
tioned, have  been  charged  by  the  respondents  in 
their  discretion  as  land  at  one  third  of  the  charge 
imposed  on  the  owners  of  the  said  premises, 
numbered  2,  3,  4,  5,  6,  10, 11, 12,  13, 14,  and  15, 
in  respect  of  the  entire  frontages  of  such  last 
mentioned  premises  respectively.  No  part  of  the 
frontages  of  the  said  premises  numbered  1,  2,  3,  4, 
5,  6,  10, 11, 12, 13,  14,  and  15,  being  charged  at  the 
reduced  rate. 

It  was  contended  before  the  magistrate  on  the 
part  of  the  respondents,  that  they  had  by  their 
aforesaid  resolution  determined  on  forming  and 

Saving  the  said  street,  and  that  the  Metropolis 
fanagement  Act  1855,  and  the  Metropolis 
Management  Amendment  Act  1862,  had  not  pre- 
scribed the  mode  in  which  the  apportionment  of 
the  expenses  of  forming  and  paving  a  new  street 
was  to  be  made,  and  that  tne  respondents  had 
therefore  a  discretion  to  make  such  apportionment 
in  any  manner  they  might  think  just,  and  that 
they  were  entitled  under  the  circumstances  to 
exercise  it  as  they  had  done,  and  that  the  amount 
charged  to  the  appellant  in  the  said  apportion- 
ment was  valid,  and  could  not  be  impeached  or 
called  in  question  before  the  said  magistrate.  It 
was  contended  on  the  part  of  the  appellant  that 
the  respondents  could  not  make  their  own  appor- 
tionment capriciously,  or  treat  house  property  as 
land  in  making  their  apportionment,  and  that  they 
ought  to  have  divided  and  apportioned  the  ex- 
penses of  forming  and  paving  the  said  street 
equally  among  the  said  owners  of  the  property 
abutting  on  the  street  according  to  their  respec- 
tive frontages.  It  was  further  contended  on  his 
behalf  that  the  piece  of  ground  between  the  house 
and  stable  on  the  premises  numbered  7,  and  the 
pieces  of  ff round  at  the  front  and  rear  of  the  houses 
numbered  8  and  9,  and  the  pieces  of  ground  at  the 
front  of  tho  houses  numbered  1  and  16  were 
respectively  under  the  circumstances  stated  in  the 
case,  subordinate  and  auxiliary  to  the  respective 
dwelling-houses  as  residences,  and  for  the  pur- 
poses of  making  the  apportionment  in  question 
were  under  the  said  Acts  to  be  treated  as  part  of 
the  respective  houses  or  house  property,  and  not 
as  "  land."  And  it  was  also  contended  on  his  be- 
half, that  the  amount  charged  to  the  appellant  in 
the  said  apportionment  could  be  called  in  question 
before  the  magistrate. 

The  questions  for  the  opinion  of  the  court  were, 
flrst,  whether  the  said  apportionment  made  by  tho 
respondents  of  the  estimated  costs  and  expenses 
of  forming  and  paving  the  said  street  was  binding 
upon  the  magistrate,  or  whether  he  had  power  to 
enquire  into  the  correctness  of  the  principle  on 
which  it  was  made ;  secondly,  if  he  had  power  to 
enquire  into  the  correctness  of  the  principle,  then 
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whether  the  principle  adopted  by  the  board  was 
correct. 

If  the  court  should  be  of  opinion  that  the  said 
apportionment  made  by  the  respondents  was  not 
binding  upon  the  magistrate,  and  that  he  had 
power  to  enquire  into  the  correctness  of  the  prin- 
ciple upon  wnich  it  was  made,  and  that  the  prin- 
ciple adopted  by  the  respondents  was  not  correct, 
then  his  order  upon  the  appellant  for  payment 
of  211,  Is,  Id,  was  to  be  quashed;  but  if  the  court 
should  be  of  opinion  that  he  had  no  power  to  enquire 
into  the  correctness  of  the  principle  on  which  the 
said  apportionment  was  made,  or  that  the  prin- 
ciple adopted  by  the  respondents  was  correct,  then 
his  said  order  was  to  be  confirmed. 

Brown,  Q.C.  (with  him  /.  Dighy)  argued  for  the 
appellant. — The  Metropolis  Management  Act  1855 
(18  &  19  Vict.  c.  120),  sect.  105,  imposes  the  ex- 
penses of  paving  a  new  street  upon  "  the  owners 
of  houses  formmg  such  street."  By  the  Metro- 
polis Management  Amendment  Act  1862  (25  &  26 
Vict.  c.  102),  sect.  77,  it  is  enacted,  "  That  when 
any  vestry  or  district  board  shall,  under  the 
powers  given  by  the  105th  section  of  the  Metro- 
polis Management  Act  1855,  have  paved,  or  be 
about  to  pave,  any  new  street,  the  owners  of  the 
land  bounding  or  abutting  on  such  street,  shall  be 
liable  to  contribute  to  the  expenses  or  estimated 
expenses  of  paving  the  same,  as  well  as  the  owners 
of  houses  therein.  Provided  that  it  shall  be  lawful 
for  the  vestry  or  district  board  to  charge  the 
ownera  of  land  in  a  less  proportion  than  the 
owners  of  house  property,  should  they  deem  it 
just  and  expedient  so  to  do ;  and  any  such  costs  or 
expenses,  including  the  costs  of  paving  at  the 
points  of  intersection  of  streets,  and  all  other  inci- 
dental costs  and  charges  shall  be  apportioned  by 
the  vestry  or  district  board,  and  shall  be  recover- 
able either  before  the  work  shall  be  commenced, 
or  during  its  progress,  or  after  its  completion; 
and  it  shall  be  lawful  for  the  vestry  or  district 
board,  at  their  discretion,  to  accept  payment  of  the 
amount  apportioned  or  charged  in  respect  of  each 
house  or  premises  by  instalments,  spread  over  a 
period  of  not  exceeding  twenty' years ;  and  any 
such  amount  shall  be  recoverable  from  the 
present  or  any  future  owner  of  the  premises, 
either  by  action  at  law  or  in  a  summary  manner, 
before  a  justice  of  the  peace,  at  tne  option 
of  the  said  vestry  or  board."  A  very  similar 
point  to  this,  viz.,  what  was  to  be  included 
3n  the  word  "house,"  was  discussed  by  this 
court  ^  on  the  4th  May  1867,  in  Hole  v. 
Commisaioners  of  Milton,  reported  in  the  31st 
vol.  of  the  Justice  of  the  Peace,  p.  804  (number  of 
21  st  Dec.  1867).  There  the  Local  Improvement 
Act  imposed  a  rate  on  all  "  houses  "  within  the 
parish ;  it  was  held  that  buildings  and  yards  used 
for  purposes  of  business  did  not  come  within 
the  description  of  "  house,"  unless  they  were  also 
within  the  curtilage  of  the  house;  but  gardens 
or  orchards  subordinate  to  ithe  occupation  of  the 
house  as  a  residence,  and  occupied  with  the  house 
as  ancillary  thereto,  were  so  included  in  the  word 
"  house."  And  therefore,  a  mill  which  opened  into 
the  yard  adjoining  the  house,  and  had  internal  com- 
munication with  tne  outbuilding  and  house  was  part 
of  the  house,  and  properlv  included  in  the  rate. 
Cockbum,  C.J.,  remarkea  during  the  argument 
that  "  Anything  which  can  be  brought  within  the 
curtilage  of  the  house,  such  as  the  garden  in 
which  it  stands,  might  perhaps  be  included  in  the 


word  'house'"  He  also  said  in  his  judgment, 
"  wherever  you  find  anything  that  is  accessory  to 
the  enjoyment  of  the  house  as  a  place  of  habita- 
tion, then  I  think  it  probable  it  is  to  be  indaded 
in  the  word  '  house.' "  Again,  "  Although  where 
the  garden  is  separated,  and  independent  of  being 
accessory  to  and  an  adjunct  of  tne  habitation,  it 
■  would  not  be  assessable  under  this  Act,  yet  where 
the  gardens  are  convenient  to  the  enjoyment  of 
the  house,  there  I  think  they  are  sumciently 
within  the  meaning  of  the  term  '  house '  in  the 
statute."  Under  the  Public  Health  Act  1848, 
and  the  Local  Government  Act  1858,  the  appor- 
tionment is  conclusive  after  three  months :  {HeakeA 
V.  Local  Board  of  Aiherton,  29  L.  T.  Eep.  630.). 
This  court  reviewed  an  apportionment  under 
these  Metropolis  Man^ement  Acts  in  Whitekureh 
V.  FuLham  Board  of  Works  (L.  Eep.  1  Q.  B.  233), 
although  objection  was  taken  in  the  argument 
that  there  was  no  appeal  in  these  cases.  The 
vestry  no  doubt  has  some  discretion  in  the  appor- 
tionment, but  if  they  have  adopted  a  wrong 
principle,  both  the  magistrate  and  this  court  have 

inrisdiction  to  put  them  right.  They  have  not 
lere  adopted  the  principle  of  value  in  apportion- 
ing the  expense  to  the  owners  of  houses  and  lands. 
Thev  have  taken  the  gardens,  which  are  part  of 
the  nouses  as  lands. 

Manieiy,  Q.O.  (with  him  Willis),  for  the  respon- 
dents.— The  statutes  have  clearly  given  the  vestry 
power  to  apportion  between  the  owners  of  houses 
and  lands,  "should  they  deem  it  just  and  ex- 
pedient so  to  do,"  and  there  is  no  provision  for 
any  appeal  from  their  decision.  [Stopped  by  the 
Court.] 

OocKBUXN,  O.J. — ^It  seems  to  me  that  by  this 
section,  when  the  vestry  have  made  their  apportion- 
ment, the  magistrate  has  no  power  to  interfere 
with  it.  He  can  only  order  the  amount  to  be 
paid. 

Blackbtjest,  J. — I  am  of  the  same  opinion.  The 
Legislature  has  given  a  vestry  power  to  apportion 
the  charges  in  such  a  case  as  this,  and  has  pro- 
vided no  court  of  appeal.  Whether  the  vestry  were 
right  or  wrong  in  the  principle  they  have  adopted, 
I  have  not  been  able  to  make  up  my  mind. 

Mellor,  J. — I  am  of  the  same  opinion.  I  think 
this  is  a  matter  within  the  jurisdiction  of  the 
vestry,  and  we  cannot  interfere. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  respondents. 

Attorneys   for   appellant,  Nishetf  Booke^  and 
Daw, 
Attorney  for  respondents,  /.  Spencer. 


Tuesday,  June  8,  1875. 
GoMicEBCiAL  Gas  Gompajty  (apps.)  o.  Scott  (resp.). 

MetropoUta/n  Qas  Conypanies — Incorporation  of  «• 
pecUed provisions — Supply  of  gas  underpressure 
—10  Vict  e,  15, 15  ^  16  Vict.  c.  155,  28  4-  24 
Vict,  c.  125,  34  ^  35  Vict,  c,  41. 

The  appellants  were  constituted  by  the  Commercial 
Gas  Act  1852,  which  incorporaJted  the  Oasworks 
Clauses  Act  1847.  The  Metropolis  Qas  Ad  I860 
relates  to  the  appellants,  and  applies  the  Ad  of 
1847  to  them  as  fully  as  tf  their  gasworks  were 
authorised  by  that  Act,  The  Oastoorks  Clauses 
Act  1871  provides  by  sect,  1,  thai  it  shall  be  eon* 
strued  as  one  Act  with  the  Act  of  1847»  and  that 
its  provisions  shall  be  held  to  repeal  and  super' 
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sede  such  of  the  provisions  of  that  Ad  as  are  iu" 
consistent  with  ii.  By  sect.  3  the  provisions  of 
ike  Act  are  to  a(ppVy  to  every  gas  undertaking 
authorised  hy  awy  special  Act  herei/nafter  passed. 
By  ss.  W  ^  qQ  a  penaUy  is  imposed  whenever  a 
company  neglect  or  refuse  to  give  a  supply  of  gas 
to  any  owner  or  occupier  under  such  pressure  as 
is  prescribed. 
The  appellants  were  convicted  for  breach  of  these 
last  sections  in  respect  of  a  total  discontinuance 


of  supply  of  gas  to  a  consumer. 

■  WVWf 


Heldy  upon  a  case  stated,  that  the  Metropolis 
Gas  Companies  mentioned  in  the  Act  of  1860 
are  subject  to  the  provisions  of  the  Gasworks 
Glauses  Act  1871 ;  and  that  upon  the  facts  tJis 
conviction  was  right. 

This  was  a  case  stated  by  one  of  the  magistrates 
sitting  at  the  Worship-street  Police  Court,  under 
20  &  21  Vict.  c.  43,  for  the  opinion  of  the  coarc. 

The  appellants,  on  the  24th  Dec.  1874,  appeared 
before  the  said  magistrate  in  answer  to  a  summons 
taken  out  against  them  by  the  respondent,  which 
Bammons  was  as  follows  : 

Police  Court,  Worship-Btreet. 

Metropolita/n  PoUce'\To  the  Commeroial  Gas  Comany 
District  to  vyit.  j  of  Ben  Jonson's  Fields,  Stepney. 
Whereas  oomplAint  hath  this  day  been  made  before  the 
nnderaigiied,  one  of  the  magistrates  of  the  Police  Conrts 
of  the  Metropolis,  sitting  at  the  Police  Conrt,  Worship- 
street,  in  the  Oonnijy  of  Middlesex,  and  witldn  the 
Metropolitan  Police  District,  by  Willitm  Scott,  for  that 
^on,  on  the  12th  Deo.  1874,  in  the  Parish  of  Whitechapel, 
mthe  Connty  of  Middlesex,  and  within  the  said  district, 
did  unlawfully  disoontinne  a  supply  of  gas  bv  less  than 
one  month's  notice,  in  writing,  to  the  said  Williajn  Scott, 
the  consumer,  contrary  to  the  statute;  and  tiiese  are, 
therefore,  to  command  you,  in  her  Majesty's  name,  to  be, 
and  appear  on  Thursday nccct  at  two  o'clock  in  the  after, 
noon  at  the  Police  Court  aforesaid,  before  me  or  such 
other  magistrate  of  the  said  Police  Court  as  may  then  be 
there  to  answer  to  the  said  complaint,  and  to  be  further 
dflalt  with  according  to  law. 

Giren  under  my  hand  and  seal  this  18th  Dec.  1874,  at 
the  Police  Court  aforesaid.  H.  J.  Bushby  [L.S.]. 

The  respondent  occupies  premises  within  the 
limits  of  the  special  Act  of  the  appellants,  and  be- 
fore and  at  the  time  of  the  cause  of  complaint,  and 
up  to  the  final  adjudication  herein,  was  entitled  to 
be  supplied  by  them  with  gas.  On  12th  Dec.  1874, 
the  appellants  cut  oif  and  thenceforth  discontinued 
the  supply  of  gas  to  the  respondent's  premises, 
without  giving  him  one  month  s  notice  in  writing, 
although  no  rate  for  gas  theretofore  supplied  to 
him  was  in  arrear,  and  without  any  breach  by 
respondent  of  any  of  the  provisions  of  the  Metro- 
polis Gas  Act  18d0  (23  &  24  Viot.  c.  125),  or  of  any 
other  act.  At  the  close  of  the  case  for  the  re- 
spondent it  was  submitted  to  the  said  magistrate 
by  the  counsel  for  the  appellants  that  the  21st 
section  of  the  said  Metropolis  Gas  Act,  1860,  on 
which  the  summons  was  framed,  created  no 
offence,  and  provided  no  penalty,  but  that  it  was 
simply  directed  that  no  contract  between  a  gas 
company  and  a  consumer  should  contain  any  term 
or  condition  entitling  the  gas  company  to  discon- 
tinue any  supply  of  gas  to  a  consumer  by  less  than 
one  month's  notice  in  writing,  unless  his  rate  were 
in  arrear,  and  then  only  after  three  days'  notice  in 
writing.  The  said  magistrate  was  of  opinion  that 
this  objeotion  was  well  found,  but  intimated  that 
he  should  amend  the  summons  in  the  terms  of  the 
36th  section  of  the  Gasworks  Glauses  Act  1871 
(34  A  35  Vict.  c.  41). 

The  amendment  of  the  summons  was  consented 


to  by  the  counsel  both  for  the  appellants  and  the 
respondents,  and  when  it  had  been  so  amended,  in- 
stead of  charging  that  the  appellants  "  did  unlaw- 
fully discontinue  a  supply  of  gas  by  less  than  one 
month's  notice  in  writmg  to  the  said  Wm.  Scott,  the 
consumer,  contrary  to  toe  statute,"  the  summons 
charged  that  the  appellants  **  did  unlawfully  ne- 
glect and  refuse  to  give  a  supply  of  gas  to  the 
said  Wm.  Scott,  being  an  owner  of  premises  with- 
in the  limits  of  the  special  Act  entitled  to  the 
same  under  such  pressure  as  is  prescribed." 

To  this  summons  the  counsel  for  the  appellants 
objected  that  as  amended  it  could  not  be  sustained, 
because  by  the  third  section    of  the    Gasworks 
Clauses  Act  1871  (34  &  35  Vict.  c.  41)  the  opera- 
tion of  that  statute  was  as  they  contended  con- 
fined to  every  gas  undertaking  *'  authorised  by  any 
special  Act  hereafter  passed,"  and  therefore  that 
it  could  not  apply  to  an  undertaking  like  that  of 
the  appellants  which  was  incorporated  in  the  year 
1847.    It  was  further  contended  on  the  part  of 
the  appellants  that  the  36th  section  of  the  Gas- 
works Clauses  Act  1871|  upon  which  the  amend- 
ment summons  had  been  framed,  did  not  apply  to 
a  case  where  there  had  been  a  total  discontinuance 
by  a  gas  company  of  a  supply  of  gas  to  a  consumer, 
but  that  the  words  "under  such  pressure  as  is 
prescribed,"  plainly  limited  the  operation  of  the 
clause  to  a  case  where  the  undertakers  neglected 
or  refused  to  give  a  supply  of  gas  to  an  owner  or 
occupier    within    their    district    "under     such 
pressure  "  as  their  special  Act  prescribed.    It  was 
further  contended  on  the  part  of  the  appellants 
that  the  only  penal  remedy  for  a  discontinuance  of 
gas  was  given  by  the  17th  section  of  the  Metropolis 
Gras  Act  1860,  and  that  the  respondent  had  not 
made  the  written  application  therdin  required.     It 
was  replied  on  the  part  of  the  respondent  that  the 
1st   section  of   the  Gasworks  Clauses  Act  1871 
'  (34  &  35  Vict.  c.  41)  having  incorporated  the  Gas- 
works Clauses  Act  1847  (10  Vict.  c.  15),  which  latter 
Act  had  been  incorporated  by  the  52nd  section 
of  the  appellants'   special  Act  (15  &    16    Vict, 
c.  115),  the  provisions  of  the  Gasworks  Clauses 
Act  1871  were  applicable  to  and  binding  upon  the 
appellants,  and  that  the  17th  section  of  the  Metro- 
pK>lis  Gas  Act  1860,  did  not  apply  to  a   discon- 
tinuance of  gas. 

The  said  magistrate  was  of  opinion  that  the 
contention  on  the  part  of  the  respondent  was 
right,  and  convicted  the  appellants,  inflicting  a 
penalty  of  101.  and  costs,  but  granted  this  case  for 
the  opinion  of  this  court. 

The  question  for  this  court  to  decide  was  whether 
the  appellants  were  rightly  convicted.  If  so,  the 
conviction  was  to  be  confirmed ;  if  not  it  was  to  be 
quashed. 

Watkin  Williams,  Q.C., argued  for  the  appellants. 
The  four  Acts  of  Parliament  to  be  considered  are : 
The  Gasworks  Clauses  Act  1847  (10  Vict.  c.  15), 
The  Commercial  Gas  Act  1852  (15  &  16  Vict,  civ.), 
The  Metropolis  Gas  Act  1860  (23  &  24  Vict.  c.  125). 
and  The  Gasworks  Clauses  Act  1871  (34  &  35 
Vict.  c.  41).  The  private  Act  1852,  provides  by 
sect.  52.  that  the  Act  of  1847,  together  with  other 
Acts  mentioned,  "  except  so  far  as  the  several 
provisions  of  those  Acts  respectively  are  repug- 
nant to  or  inconsistent  with  any  of  the  provisions 
or  purposes  of  this  Act,  shall  be  incorporated  with 
this  Act."  Under  neither  of  these  Acts  can  any 
conviction  be  justified  by  the  facts  stated.  Then 
came  the  Metropolis  Gas  Act  1860,  which  mentions 
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this  company  amongst  others  in  the  preamble, 
and   is    applied    by  sect.   3    to   this    company, 
specifically.      Sect.   21,  according  to  which  the 
snmmons  was  framed,  provides  that  no  contract 
for  any  of  the  purposes  before  mentioned  between 
gas  companies  and  consumers  shall  contain  any 
term  or  condition  "which  shall   entitle  the  gas 
company,  except  for  breach  of  any  of  the  pro- 
visions of  this  Act,  to  discontinue  any  supply  of 
gas  by  less  than  one  month's  notice  in  writmg  to 
tl(e  consumer,  unless  the  rate  due  for  gas  shall  be 
ip   arrear,   in  which   case  three  days  notice  in 
writing  to   the    consumer  shall   be    sufficient." 
This  section,  however,  contains  no  penalty  for  a 
breach  of  this  term ;  nor  indeed  does  it  nor  any 
part  of  the  Act  require    a   month's   notice,    or 
authorise  a  company  to  discontinue  a  supply  after 
a  month's  notice.    Clearly  therefore  there  could  be 
no  conviction  under  that  Act.    Kow  by  the  36th 
section  of  the  last  Act  of  1871  "  Whenever  the 
undertakers  neglect  or  refuse  to  give  a  supply  of 
gas  to  any  owner  or  occupier  of  premises  within 
the  limits  of  the  special  Act  entitle<l  to  the  same 
under  such  pressure  as  is  prescribed,  they  shall  be 
liable  to  a  penalty  not  exceeding  408.  for  each  day 
during  which  such  default  continues."    It  may  be 
contended  first,  that  this  section,  even  if  it  applied 
to  the  appellants,  does  not  touch  this  case ;  the 
neglect  or  refusal  is  not  in  respect  of  any  pre- 
scribed  pressure.      The    only  conviction   which 
could  be  obtained  for  not  supplying  gas  at   all 
must  be  preceded  by  notice  from  the  consumer 
requiring  the  supply  under  sect.  11  of  that  Act  of 
1871,  or  under  sect.  17  of  the  Metropolis  Qas  Act 
1860.    But  this  Act  of  1871  does  not  in  any  way 
apply  to  the  appellants ;  by  sect.  8  "  The  provisions 
01  this  Act  shall  apply  to  every  gas  undertaking 
authorised  by  any  special  Act  hereafter  passed ;  , 
it  is  nowhere  made  to  apply  to  gas   companies 
previously  in  existence.    Although  the  1st  section 
repeals  the  Act  of  1847  to  some  extent,  it  cannot 
without  express  words  repeal  those  provisions  of 
it  which  were  incorporated  in  the  private  Act  of 
1852,  which  is  left  unrepealed :    (Beg.  v.  Smith, 
L.  Rep.  8  Q.  B.  146). 

Kydd,  for  the  respondent. — It  would  be  absurd 
if  the  Legislature  had  given  a  consumer  a  remedy 
for  bad  gas,  and  no  remedy  for  his  failure  to  obtain 
any  gas  at  all.  The  words  of  the  36th  section  of 
the  Act  of  1871  are  wide  enough  to  cover  this  case. 
As  to  the  application  of  this  Act  to  the  appellants, 
the  49fch  section  of  the  Act  of  1847  enacts  ''  that 
nothing  herein  or  in  the  special  Act  contained 
shall  he  deemed  to  exempt  the  undertakers  from 
any  general  Act  relating  to  gasworks,  or  any  Act 
for  improving  the  sanitary  condition  of  towns  and 
populous  districts,  which  may  be  passed  in  the 
same  session  in  which  the  special  Act  is  passed,  or 
any  future  session  of  parliament."  The  rule  re- 
garding the  repeal  of  incorporated  provisions  with- 
out express  mention  depends  upon  the  words  used 
in  the  repeal  clause.  Ii  a  general  provision  be  dis- 
tinctly applied  to  a  class  or  status  of  individuals 
or  things,  it  is  not  limited  to  those  who  subse- 
quently become  members  of  that  class ;  Beg,  v. 
Vine  (L.  Rep.  10  Q.  B.  195 ;  31 L.  T.  Rep.  N.  S.  642). 
The  words  of  the  Ist  section  of  the  Act  of  1871 
are  very  precise  and  extensive  and  are  quite 
sufficient  to  include  all  companies  with  wnose 
private  Acts  the  provisions  of  the  Act  of  1847  are 
incorporated;  the  words  are:  "The  Gasworks 
Clauses  Act  1847,  and  this  Act  shall  be  construed 


together  as  one  Act,  and  the  provisions  of  tbis 
Act  shall  be  held  to  r^eal  and  supersede  such  of 
the  provisions  uf  that  Act  as  are  inconsistent  with 
this  Act." 

Watkin  WiUiaine,  Q.O.,  in  reply.— The  Act  of 
1860,  which  was  passed  expressly  to  regulate  the 
appellants  and  other  companies  mentioned  in  the 

Sreamble,  provides  (sect.  2),  that  "  The  Gasworks 
lauses  Act  1847  (except  so  far  as  the  provisiona 
thereof  are  inconsistent  with  this  Act)  is  inoo^ 
porated  with,  and  forms  part  of  this  Act,  and  shall 
apply  to  the  several  companies  before  named  or 
referred  to  as  fully  as  if  the  gasworks  of  the 
several  companies  were  authorised  by  this 
Act."  There  is  no  mention  of  this  Act  of 
1860  in  the  Act  of  1871,  and  it  could  not, 
therefore,  have  been  intended  to  repeal  by  the 
latter  Act  any  provisions  of  an  earUer  Act  not 
alluded  to. 

Lush,  J. — ^I  am  of  opinion  that  this  conviction 
was  right.  The  Gt^works  Clauses  Act  of  1847  is 
to  apply  by  the  first  section  "to  such  gasworks 
as  snail  be  authorised  by  any  Act  of  Parliament 
hereafter  to  be  passed,  wbicn  shall  declare  that 
this  Act  shall  be  incorporated  therewith."  The 
private  Act  of  the  appellants'  company,  passed  in 
1852  declared  the  incorporation  of  the  Act  dt 
1847.  Then  in  1860,  the  Metropolis  Gras  Act» 
naming  this  and  other  companies,  authorised  a 
monopoly  of  the  London  f^  supply,  and  by 
sect.  2  expressly  incorporated  the  Act  of  1847 
amongst  its  provisions.  From  that  time  to  the 
year  1871,  the  Act  of  1847,  as  adopted  by  the  Act 
of  1860,  related  to  all  the  London  gas  companies, 
and  constituted  the  general  law  concerning  gas  in 
the  Metropolis.  The  Act  of  1871  was  not  limited 
to  the  London  companies,  and  therefore  made  no 
reference  to  the  Metropolis  Gas  Act  of  1860 ;  bat 
there  is  nothing  in  it  to  exclude  its  application 
from  those  companies.  By  the  first  section  the 
general  Act  of  1847,  to  which  the  London  com* 
panics  are  subject,  is  to  be  construed  as  one  Act 
with  the  new  Act,  and  the  provisions  of  the  new 
Act  are  to  be  held  to  repeal  and  supersede  such 
of  the  provisions  of  the  earlier  Act  as  are  inoon* 
sistent  with  it.  The  effect  of  sect.  3  is  not  to 
limit  the  application  of  the  Act  to  future  gas 
companies,  out  to  extend  its  application  to  them 
beyond  the  mode  of  adoption  provided  in  the 
previous  general  Act.  I  think  there  is  not  the 
slightest  doubt  that  every  provision  of  the  Act  of 
1871  governs  all  the  gas  companies  in  London. 
It  would  be  an  extraordinary  thine  if  it  were  not 
so,  and  it  would  be  somewhat  alarming  if  Mr. 
Williams's  argument  were  ^ood.  The  result  would 
be  that  no  general  provisions  of  law  could  apply 
to  the  Metropolis  if  it  had  previously  been  subject 
to  any  exclusive  legislation  on  the  same  subject. 
Then  comes  a  question  as  to  the  construction  o£ 
the  36th  section,  upon  that  I  am  dearly  of  opinion 
that  the  appellants  are  liable.  The  preceding  Acts 
gave  no  remedy  to  a  consumer  for  the  disoon- 
tinuance  of  his  gas,  but  the  Act  of  1871  supj^es 
that  omission.  By  sect.  11,  "the  undertakers 
shall,  upon  being  required  so  to  do  by  the  owner 
or  occupier  of  any  premises,"  situated  as  de- 
scribed, "  give  and  continue  to  give  a  supply  of 
gas  for  sucn  premises  under  such  pressure  in  the 
main  as  may  be  prescribed."  Sect.  86  must  be 
read  with  sect.  11 ;  and  the  effect  is  that  a  gM 
company  neglectin^^  to  supply  gas  at  all  to  pcnona 
entitled  and  requinng  to  have  it,  or  supplyiog  ^ 
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nndor  improper  pressure,  is  subject  to  a  penalty. 
In  this  case  the  convictiou  was  iustified,  and  none 
of  the  objections  to  it  are  tenable. 

QuAiN,  J. — I  am  of  the  same  opinion.  Imme- 
diately it  appeared  that  the  general  law  concerning 
ga0  applied  to  this  company,  and  it  so  appears  I 
think  not  only  from  the  incorporating  clause  of 
the  Act  of  1871,  but  also  by  the  Metropolis  Gas 
Act  of  1860,  the  argument  of  Mr.  Williams  failed. 
That  Act  of  1860  applies  the  general  Act  of  1847 
to  all  the  companies  there  mentioned,  and  amongst 
them  to  the  appellants.  The  first  section  of  the 
Act  of  1871  applies  that  Act  to  all  companies  to 
which  the  Act  of  1847  previously  applied;  and 
the  effect  of  sect.  3  is  to  apply  that  Act  and  all 
its  provisions  to  every  new  company  save  when 
expreBsly  varied  or  excepted.  I  think  the  ma- 
gistrate properly  allowed  the  summons  to  be 
amended,  and  the  facts  proved  established  an 
offence  under  the  Act  of  1871. 

Judgment  for  respondent. 

Attorneys  for  appellants,    Hollame,  Son,  and 
Coward. 
Attorney  for  respondent,  H.  B,  Roberts. 


May  29  and  July  5,  1875. 

J^OI^LETT  (app.)  V.   0VEBSE£BS   OF    CoRRINGHAM 

(resps.). 

Exemption  from  Mghuja/u  rates — ImTneTnorial  no^h^ 
payment — No  woof  of  existence  of  highways — 
Onus  of  estcLbhshvng  consideration  for  iBxemption. 
The  appellant  was  occupier  of  a  farm  forming  part 
of  a  township,  and  claimed  exemption  from  the 
highway  rates  of  the  township.    It  was  proved 
thai  the  owners  artd  occupiers  had  neuer  in  the 
memory  of  man  paid  higJmay  rates,  or  done  team 
warh,  or  paid  any  composition  in  lieu  thereof  in 
respect  of  this  farm;  and  thai  this  farm  from  the 
time  of  Domesday  hook  had  been  a  knovm  district 
and  induded  lands  and  premises  of  different 
persons  ;  hut  it  was  not  proved  that  any  highways 
had  ever  existed  in  the  district. 
Held,  Lush,  J,  dissenting,  that  this  was  not  suffl- 
cient  to  establish  tlie  existence  of  an  immemorial 
usage  to  charge  this  district  with  repair  of  its  own 
highways,  and  to  exempt  it  from  contribution  to 
the  repairs  of  the  highways  without  its  limits. 
This  was  an  appeal  against  two  poor  rates  made 
respectively  the  29th  Sept.  1873,  and  the  18th  Nov. 
1873,  for  the  parish  of  Corringham,  in  the  Gains- 
borough Union,  in  the  parts  of  Lindsey,  in  the 
county    of  Lincoln,  to    the    Epiphany    Quarter 
Sessions  held  Jan.  1874  for  the  said  parts  of  Lind- 
sey.   The  saidcourii  of  Quarter  Sessions  confirmed 
the  rates  subject  to  the  opinion  of  the  court  upon 
the  following  special  case : — 

The  appellant,  Thomas  Bollett,  is  the  occupier 
of  certain  hereditaments  situated  in  the  parish  of 
Corringham  and  included  in  the  said  rates. 

The  said  hereditaments  so  rated  consist  of  a  farm 
containing  about  640  acres.  As  to  24a.  Ir.  35p.,  a 
portion  of  the  said  hereditaments,  no  question 
arises,  it  being  admitted  that  there  is  no  ground 
of  conapkunt  with  respect  to  the  rates  so  far  as 
thgy  aflfect  such  portions  of  the  said  hereditaments. 
With  r^ard  to  the  remaining  portions  of  the 
said  here£tament8,  namely,  615a.  3r.  dp.,  ob- 
jection was  taken  to  the  rates  on  the  part  of  the 
appellant  on  the  ground  that  they  were  made  to 
cover  highway  expenses  and  to  provide  for  sums 


due  from  the  respondents,  the  overseers  of  the 
said  parish  of  Corringham,  by  virtue  of  a  precept 
or  precepts  from  the  highway  board  of  the  Gains- 
borough highway  district  directed  to  the  respon- 
dents as  such  overseers;  that  the  said  heredita- 
ments, though  exempt  from  liability  to  contribute 
to  the  expenses  of  the  highways,  are  rated  at  the 
same  amount  in  the  pound  as  the  other  heredita- 
ments in  the  said  parish  which  are  not  so  exempt ; 
and  that  there  is  nothing  to  show  on  the  face  of 
the  said  rates  how  much  was  levied  for  highwa}^ 
and  how  much  for  other  purposes.  « 

It  was  not  disputed  that  the  said  rates  wer^ 
made  to  include  the  highwav  precept  as  aforesaid, 
and  the  following  appeared  to  be  the  facts  with 
regard  to  the  appellant's  claim  of  exemption : — 

The  poor  law  parish  of  Corringham  contains 
four  townships,  viz..  Great  Corringham,  Little 
Corringham,  Somerbv,  and  Yawthori>e.  Previ- 
ously to  the  year  1868,  the  highways  in  the  said 
townships  were  maintained  as  follows,  viz.,  each 
township  appointed  a  surveyor  and  levied  highway 
rates,  imd  maintained  its  own  highways  separately. 
At  the  Lindsey  Quarter  Sessions  held  Jan.  1868, 
a  provisional  order  was  confirmed,  by  which  the 
Gainsborough  highway  district  was  formed,  such 
district  including,  inter  alia,  the  four  above-men- 
tioned townships  of  Great  Corringham,  Little 
Corringham,  Somerby,  and  Yawthorpe.  In  pur- 
suance of  this  order  separate  waywardens  were 
appointed  for  each  of  the  said  townships,  and  they 
continued  to  levy  separate  rates  in  eacn  of  the  said 
townships  upon  the  property  pi'eviously  rated  to 
the  highways. 

On  the  11th  April  1872,  a  provisional  order  was 
confirmed  by  the  said  court  of  Quarter  Sessions  by 
which  the  said  townships  of  Great  Corringham, 
Little  Corringham,  Somerby,  and  Yawthorpe, 
comprising  the  parish  of  Corringham,  were  com- 
bined, and  it  was  declared  that  the  said  parish  of 
Corringham  should  be  subject  to  the  same  lia- 
bilities in  respect  of  all  highways  within  it  which 
were  before  maintained  by  the  said  townships 
separately,  as  if  all  their  several  liabilities  had 
attached  to  the  whole  parish  of  Corringham, 

In  consequence  of  such  last  mentioned  order  the 
precepts  thereafter  made  by  the  highwav  board  of 
the  Gainsboro'  district  upon  the  parish  of  Cor- 
ringham became  payable  out  of  the  poor  rate  of 
the  parish  of  Corrmgham. 

The  said  hereditaments,  in  respect  of  which 
exemption  was  claimed  as  aforesaid,  form  the  prin- 
cipal part  of  a  district  or  estate  containing  about 
700  acres  which  is  known  by  the  name  of  Dunstell, 
or  Dunstall,  with  Bonsdale^  and  which  is  situated 
within  the  township  of  Great  Corringham. 

It  was  proved  that  in  point  of  fact  the  owners 
and  occupiers  of  Dunstall  have  never  in  the 
memory  of  man  paid  highway  rates,  or  done  team 
work,  or  paid  any  composition  in  lieu  thereof  in 
respect  of  hereditaments  situated  in  Dunstall. 

It  was  contended  on  behalf  of  the  appellant, 
that  Dunstall  was  a  hamlet  situated  within  and 
forming  part  of  the  township  of  Great  Corring- 
ham, the  inhabitants  of  which  are  exempt  frou\ 
liability  in  respect  of  the  general  repair  of  the 
highways  in  the  said  township. 

Two  extracts  from  Domesday  Book  with 
relation  to  Dunstall  (then  called  Tunestale)  certi- 
fied by  the  deputy  keeper  of  the  records  were  pat 
in  by  the  appellant.  The  following  is  the  trans- 
lation of  sudi  extracts  given  in  a  translation  of 
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that  part  of  Domesday  Book  relating  to  Lincoln- 
shire, by  Charles  Gower  Smith,  which  was  referred 
to  at  the  trial  of  the  appeal. 

"  In  Dunstall,  Game!  had  two  carucates  of  land 
rateable  to  gelt.  The  laud  is  two  carucates  and  a 
half,  ten  bovates  of  which  are  in  the  soke.  Ivo  has^ 
there  two  carucates  in  desmesne  and  two  villeins ; 
eleven  sokemen  and  one  bordar  have  two  caru- 
cates. There  is  a  church,  a  priest,  and  a  mill, 
worth  2tf.  yearly,  and  there  are  seven  acres  of 
meadow.  The  annual  value  in  King  Edward's  time 
was  408.,  it  is  now  41, 

"  In  Dunstall  is  one  carucate  and  two  bovates  of 
land  rateable  to  gelt.  This  land  is  twelve  bovates 
(of  which)  four  bovates  are  inland  and  six  bovates 
soke.  One  villein  and  one  sokeman  hold  there 
half  a  carucate.  Ivo  TalUbor  has  two  bovates,  for 
which  he  renders  soke." 

When  the  apportionment  of  rentcharge  in  lieu  of 
tithes  was  maae  for  the  parish  of  Oorringham,  a 
separate  tithe  appointment  waa  made  for  the 
hamlet  or  division  of  Dunstall  and  Bonsdale,  with 
a  plan  or  map  of  the  place  annexed.  The  soil  of 
the  lane  hereinafter  called  Lair  Hills  Lane,  which 
was  alleged  to  be  a  highway,  was  by  the  said 
apportionment  subject  to  the  payment  of  tithes. 

Dunstall  is  also  described  as  a  hamlet,  in  the 
index  to  the  population  tables  of  1851,  p.  76,  and 
also  in  a  return  ordered  to  be  printed  by  the  House 
of  Commons  on  the  10th  July  1847,  p.  91,  both 
of  which  were  put  in  evidence  by  the  appellant. 

It  was  contended  on  the  part  of  the  appellant, 
first?,  that  it  was  not  necessary  to  prove  the 
existence  of  a  consideration  for  the  exemption 
which  Dunstall  had  always  de  facto  enjoyed  in 
order  to  support  such  exemption  in  point  of  law ; 
and  secondly,  that  if  it  were  necessary  to  prove  a 
consideration,  the  following  evidence  conclusively 
proved  the  existence  of  such  consideration. 

It  was  proved  by  seven  witnesses  on  behalf  of 
the  appellant,  whose  knowledge  of  the  locality 
went  back  to  periods  varying  from  1825  to  1841, 
one  of  them  having  been  for  twenty  years 
surveyor  of  highways  for  Great  Corringham,  that 
there  was  a  road  called  the  Lair  Hills  Lane,  run- 
ning along  part  of  the  north  side  of  the  Dunstall 
estate,  and  within  the  boundary  of  the  same ;  that 
the  said  road  was  not  a  stoned  road,  but  merely  a 
green  lane,  in  some  places  20yds.  wide,  in  part 
fenced  on  both  sides,  and  in  part  open  to  the 
fields ;  that  the  said  lane  opened  into  a  field  in 
Southorpe,  called  Scott's  close,  from  which  there 
was  a  lane  leading  to  Southorpe,  and  the  said  Lair 
Hills  Lane  was  a  road  leading  from  the  top  farm 
in  Dunstall  to  Bonsdale  Lane,  which  was  a  high- 
way ;  that  there  were  not  more  than  two  miles  of 
stoned  road  in  the  parish  of  Corringham  until 
after  1851,  and  that  the  occupiers  of  Dunstall  had 
been  in  the  habit  of  doing  such  slight  repairs  as 
were  done  to  the  said  Lair  Hills  Lane,  viz., 
hacking  in  the  ruts  and  levelling  the  road,  and 
stoning  the  gatesheads  upon  the  same. 

It  was  stated  by  the  said  witnesses  for  the  ap- 
pellant that  as  long  as  they  were  acquainted  with 
the  neighbourhood  the  inhabitants  of  Southorpe 
were  in  the  habit  of  using  the  said  Lair  Hill's-lane 
as  a  cartway  for  the  purpose  of  carting  their  farm 
produce  to  Gainsborough,  and  that  it  was  their 
nearest  road  to  Gamsborough,  but  that  since  the 
making  of  the  Manchester,  Shefiield,  and  Lincoln- 
shire Bailway  new  private  roads  have  been  made, 
and  the  Lair  Hill's-road  was  not  so  much  used  as 


formerly.  It  was  proved  that  there  were  bat 
three  farmhouses  in  Southorpe,  the  occupiers  of 
which,  and  the  persons  employed  on  the  iamu 
had  been  in  the  habit  of  using  the  road  with  carts, 
and  had  never,  so  far  as  the  witnesses  knew,  been 
interrupted  by  the  owners  or  occupiers  of  Don- 
stall  in  so  doing.  The  appellant,  who  was  called 
as  a  witness,  had  occupiea  a  farm  in  Southorpe 
since  the  year  1841.  The  remaining  witnesses  for 
the  appellant  had  worked  on  or  near  the  Dunstall 
estate  with  the  exception  of  one  Hurst,  who  lived 
at  Aisby,  and  who  stated  that  Potter,  the  occupier 
of  one  of  the  farms  at  Southorpe,  who  occasionally 
used  the  Lair  HilFs-lane  in  1848,  threatened  to 
make  Mr.  Wells  the  owner  of  Dunstall  stone  the 
said  lane,  but  that  Mr.  Wells  replied  that  sooner 
than  do  that  he  would  throw  it  open.  None  of 
the  occupiers  in  Southorpe  who  were  alleged  to 
have  used  the  said  road  were  called  as  witnesses 
except  the  appellant,  nor  any  labourer  employed 
by  the  said  occupiers. 

It  was  proved  by  the  appellant's  witnesses  that 
there  was  a  road  or  way  leading  from  the  said 
township  of  Yawthorpe  across  Dunstall  to  the 
neighbouring  parish  of  Northorpe,  and  that  in 
point  of  fact  persons  who  had  occasion  to  go  from 
one  place  to  the  other,  used  to  go  by  this  way  on 
foot  and  horseback,  without  interruption  by  the 
occupiers  cr  owners  of  Dunstall.  That  the  same 
was  not  a  stoned  road,  and  was  not  enclosed,  bat 
there  was  a  regular  track  across  the  fields  from 

fate  to  gate,  from  which,  howevor,  people  used  to 
eviate  to  some  extent  on  to  the  adjoining  lands  in 
places  where,  and  at  times  when,  the  track  was 
m  an  unusually  bad  state ;  and  that  the  occapiers 
of  Dunstall  used  the  said  track  with  their  carts  for 
the  purpose  of  the  farm,  and  to  get  upon  the  high- 
way on  the  north,  by  the  way  of  Lair  Hill's-lane, 
and  on  the  south  by  way  of  a  lane  called  Mike's* 
lane,  and  used  to  hack  m  the  ruts  and  stone  the 
gatesteads  on  such  track. 

Five  witnesses  were  called  on  behalf  of  the 
respondents  from  the  neighbourhood  of  Dunstall, 
some  of  whom  stated  generally  that  they  had 
never  heard  of  any  public  highways  in  Dunstall, 
but  they  gave  no  specific  evidence  relating  to  the 
user  of  the  above  mentioned  roads  differing  from 
that  of  the  appellant's  witnesses,  with  the  excep- 
tion that  one  of  them  stated  that  he  had  been  on 
one  occasion  told  by  a  Mr.  Scott,  who  waa  the 
occupier  of  the  field  through  which  the  Lair  Hill's- 
lane  passes  after  it  leaves  Dunstall  on  the  way 
through  Southorpe,  that  the  Lair  Hill's-lane  was 
not  a  high-road. 

It  was  contended  on  the  part  of  the  respondents, 
that  there  was  no  sufficient  evidence  that  the  said 
Lair  Hill's-lane  and  the  bridle-road  across  Don- 
stall  were  highways.  That  it  was  consistent  with 
the  evidence  of  the  appellant  that  the  user  proved 
in  the  case  of  both  of  the  said  roads  was  merely 
permissive,  and  not  of  right,  and  that  being  so, 
that  the  appellant  failed  to  prove  any  sufficient 
consideration  for  exemption  from  liability  in  respect 
of  the  repaur  of  the  nighways  generally  in  the 
township. 

The  Court  of  Quarter  Sessions  decided  that 
there  was  not  sufficient  evidence  to  show  that  the 
said  roads  were  highMrays,  and  they,  therefore, 
dismissed  the  appeal,  and  confirmed  the  said  rates 
on  the  ground  that  there  was  no  oonsideratioii 
proved  for  the  exemption  of  the  said  hereditaments 
from  liability  in  respect  of  the  highways. 
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It  was  agreed  that  either  party  might  refer  to  the 
ordnance  map  of  the  locality,  which  was  put  in 
eridence  at  the  trial  upon  the  argument  of  this 
case. 

The  question  for  the  Court  of  Queen's  Bench  was 
wketber  the  sessions  were  right  in  dismissing  the 
appeal  on  the  above  ground. 

If  the  court  were  of  opinion  in  the  affirm^^tive, 
the  said  decision  of  the  Quarter  Sessions  was  to 
stand. 

If  the  court  were  of  opinion  in  the  negative,  the 
said  rates  were  to  be  quashed. 

Lawrance  and  Horace  Smith  for  the  respondents 
showed  cause  against  the  rule  to  quash  toejudg- 
ment  of  the  Quarter  Sessions. — By  5  &  6  Will.  4, 
c  50,  s.  33,  it  is  enacted  "  that  when  the  property, 
or  the  owner,  or  occupier  in  respect  thereof  has 
previous  to  the  passing  of  this  Act,  been  legally 
exempted  from  the  performances  of  statute  duty,  or 
from  the  payment  of  any  composition  in  lieu 
thereof,  or  of  highway  rate,  the  said  property  and 
the  owners  or  occupiers  thereof  shall  be  exempt 
from  the  payment  of  the  rate  hereby  imposed." 
The  only  ground  upon  which  this  legal  exemption 
can  be  established  is  that  the  owners  have  repaired 
the  iioads  on  their  property  themselves:  and.  it 
was  held  in  Beg.  v.  Browne  (13  Q.  B.  655),  at  least 
to  be  doubtful  whether  the  exemption  did  not 
cease  on  the  cessation  of  the  consideration.  The 
onus  of  proof  is  upon  the  person  claiming  exemp- 
tion, and  there  was  no  highway  here  on  which  the 
presumption  of  a  consideration  by  repairing  it 
could  be  founded :  (Freeman  v.  Bead,  4  B.  &  S.  174 ; 
Beg,  V.  Ashby  FolvUle,  L.  Eep.  1  Q.  B.  213.) 

Come  and  Jjwml^  for  the  appelkuit. — This  is  not 
the  common  law  liability  of  a  parish,  but  the  custo- 
mary duty  of  each  township  respectively  to  the 
parish.  There  is  evidence  of  the  ways  in  Duns  tall 
hsTingbeen  highways,  and  possibly  the  inhabitants 
might  now  be  indicted  for  non -repair.  But  there 
was  no  necessity  for  any  consideration  in  order  to 
establish  this  exemption  by  immemorial  custom. 
The  two  cases  of  Beg.  v.  Ba/moldswick  (4  Q.B.  499) ; 
and  E«B  v.  Ecdeefield  (1  B.  &  Aid.  348),  are  con- 
clusive in  the  appellant's  favour.  See  also  2  Wm. 
Saunders,  p.  473.  Cur  adv,  vult. 

Jvly  5. — Lush,  J. — ^This  is  a  case  stated  by  the 
Court  of  Quarter  Sessions  for  the  county  of  Lin- 
coln, upon  an  appeal  against  a  poor  rate  for  the 
parish  of  Corringham.  The  rate  was  made  for 
the  purpose  of  raising  amongst  other  sums  an 
amount  sufficient  to  provide  for  a  precept  of  the 
highway  board  of  the  Gainsborough  Highway 
district,  in  which  district  the  parish  of  Corring- 
ham is  included.  The  objection  to  the  rate  was 
that  a  large  part  of  the  farm  occupied  by  the 
appellant  is  exempt  from  liability  to  contribute  to 
the  highways,  and  that  notwithstanding  this 
exemption  he  is  rated  at  the  same  amount  per 
pound  as  the  other  occupiers  in  the  parish  who  are 
not  so  exempt.  The  parish  of  Corringham  con- 
tains four  townships,  each  of  which  had  been 
accustomed  from  time  immemorial  to  maintain  its 
own  highways,  but  in  the  year  1872  an  order  was 
duly  made  and  confirmed  under  the  Highway  Act, 
25  &  26  Vict,  c.  61,  by  the  Court  of  Quarter  Ses- 
fiions,  whereby  the  townships  were  combined,  and 
the  parish  declared  to  be  subject  to  the  same 
liabilities  in  respect  of  highways  within  it,  which 
were  before  maintained  by  the  townships  separately, 
as  if  all  their  several  liaoilites  had  attached  to  the 
whole  parish.    In  consequence  of  this  order  the 


precepts  of  the  highway  board  were  directed  to 
the  overseers  of  the  parish,  and  they  were  required 
to  pav  a  lump  sum  as  the  contribution  due  from  the 
parish  out  of  money  in  their  hands  applicable  to  the 
relief  of  the  poor.    The  lands,  in  respect  of  which 
the  exemption  is  claimed,  form  the  principal  part 
of  a  district  or  estate  containing  about  700  acres, 
which  is  known  by  the  name  of  Dunstall,  and 
which  is  situated  within  the  township  of  Great 
Corringham.    This  district  appears  &om  the  entry 
in  the  Domesday  Book  set  out  in  the  case  to  be  ' 
a  hamlet  or  subordinate  division  of  the  township 
to  which  a  custom  to  maintain  its  own  highways 
may  by  law  be  attached ;  for  a  "  hundred  or  town- 
ship, or  any  other  known  portion  of  a  parish  may  by 
usage  and  custom  become  so  chargeable,  whatever 
may  be  its  extent "  (Bex  v.  Ecdeefield,  1  B.  &  Aid. 
348),  and  as  a  consequence  of  such  chargeability 
the  district  would  be  (presumably  at  least)  exempt 
from  liability  to  repair   the  other  roads    in  the 
parish.    The  justices  found  as  a  fact  that  "the 
owners  and  occupiers  of  Dunstall  have  never  in 
the  memory  of  man  paid  highway  rates,  or  done 
team  work,  or  paid  any  composition  in  lieu  thereof, 
in  respect  of  hereditaments  situate  in  Dunstall." 
They  also  found  that  there  was  not  sufficient  evi- 
dence to  show  that  any  of  the  roads  in  the  district 
were  public  roads,  and  therefore  found  in  effect 
that  at  the  present  time  there  are  no  highways  re- 
pairable by  the  district.    That  being  so,  they  dis- 
allowed the  claim  set  up  by  the  appellant  on  the 
ground  that  no  consideration  for  the  exemption 
was  proved.    It  must  be  taken  that  no  evidence 
was  given  to  satisfy  the  justices  that  there  were 
ever  any  public  roads  in  the  district,  nor  was  there 
any  evidence  to  the  contrary ;  and  the  G[uestion  is, 
whether  the  custom  found  by  the  justices  can  be 
upheld  in  the  absence  of  affirmative  proof  that  it 
had  a  legal  origin.    I  am  of  opinion  that  it  can,  • 
and  that  a  legal  origin  ought  to  be  presumed.    I 
take  it  to  be  an  established  rule  of  law  that  every 
intendment  is  to  be  made  in  favour  of  ancient 
usage,  provided  it  be  such  as  can  have  had  a  lawful 
beginning.    "  Customs,"  says  Mr.  Justice  Black- 
stone  (Vol.  i.,  p.  77),  "must  be  reasonable,  or, 
rather  taken  negatively,  they  must  not  be  unrea- 
sonable; upon  which  account  a  custom  may  be 
good,  although  the  particular  reasons  for  it  cannot 
be  assigned,  for  it  snfficeth  if  no  good  legal  reason 
can  be  assigned  against  it."     And  Lord   Mans- 
field says,  in  Gochsedge  v.  Fanshaw  (1  Doug.  132), 
"  The  rule  of  law  is,  that  wherever  there  is  an  im- 
memorial usage,  the  court  must  presume  every- 
thing possible  which  could  give  it  a  legal  origin." 
For  this  reason  it  is  not  necessary  in  pleading  a 
custom  to  state  how  it  originated.     It  is  sufficient 
to  allege  the  fact  that  it  existed  from  time  imme- 
morial.   This  was  the  point  decided    in  Bex  v. 
Eccleefield.    An  indictment  weis  preferred  against 
the  inhabitants  of  a  parish  for  the  non>repair  of  a 
road.    The  plea  alleged  that  the  duty  of  repairing 
the  particular  road  lay,  by  immemorial  custom, 
on  the  inhabitants  of  a  township  in  the  parish, 
within  which  township  the  road  lay.    A  verdict 
having  passed  for  the  defendants,  a  motion  for 
judgment  non  obstante  veredicto  was  made  on  the 
ground  that  the  plea  was  bad  for  not  stating  the 
consideration    for  the   alleged  custom;   but  the 
court  held  that  the  plea  was  in  conformity  with 
precedents,  and  that  the  consideration  need  not  be 
alleged.    It  follows  that  as  the  consideration  in 
such  a  case  need  not  be  alleged  it  need  not  be 
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proved,  but  that  the  custom  being  a  reasonable 
one  a  sufficient  consideration  for  it  is  to  be  pre- 
sumed.   The  rule  in  question  received  a  striking 
illustration  in  the  case  of  Reg  v.  Ba/moldawich  (4 
Q.  B.  499).    There  a  parish,   consisting   of    five 
townships  being  indicted  for  non-repair  of  a  road 
in  Admergill,  one  of  the  townships,  pleaded  a  cus- 
tom for  each  of  the  five  to  repair  its  own  road,  and 
alleged  that  the  road  in  question  ought  to  be  re- 
paired by  Admergill,  and  not  by  the  parish  at 
large.    It  was  proved  that  the  other  four  town- 
ships had  ancient  roads  which  they  had  always 
separately  repaired,  but  there  was  no  evidence  that 
Aamergill  ever  had  a  public  road  before  1804,  when 
the  roaa  in  question  was  made  as  a  turnpike  road. 
Since  1816  it  had  been  repaired  by  some,  though 
not    by  all,    the    inhabitants    of  the    township. 
Parke,  B.  directed  the  jury,  that  there  was  evi- 
dence from  which  they  might  find  that  the  custom 
which  prevailed  in  four-fifths  of  the  parish  pre- 
vailed in  the  other  also,  adding  "  there  is  a  good 
foundation  for  the  custom  in  a  presumed  bargain 
made  before  the  time  of  legal  memory  by  the 
Inhabitants,  that  each  should  take  on  itself  the 
repairs  of  its  own  roads.    It  is  not  necessary  there 
should  have  been  beyond  the  time  of  legal  memory 
some  highway  within  the  district,  for  there  may 
be  a  perfectly  valid  custom  that  the  inhabitants  of 
either  township  should  repair  any  high    roads 
which  might  from  time  to  time  become  public." 
The  jury  found  in  favour  of  the  custom,  and  this 
court,  without  giving  any  opinion  upon  the  larger 
proposition  (which  was  not  necessary  to  the  case), 
affirmed  the  ruling  of  the  learned  baron,  to  the 
extent  of  holding  that  it  was  not   necessary  to 
prove  that  there  were  any  ancient  highways  in  the 
district,  but  that  it  was  sufficient,  that  consistently 
with  the  evidence  there  might  have  been  some. 
It  is  to  be  observed  that  the  township  was  held 
liable  to  maintain  the  modem  road,  an  obligation 
which  the  learned  baron  considered  to  be  involved 
in  the  supposed  bargain.    That  case  appears  to 
me  to  be  the  exact  counterpart  of  the  case  before 
us.    In  that  it  was  sought  to  enforce  the  supposed 
bargain  on  one  side;  in  this,  it  is  sought  to  enforce 
the  bargain  on  the  other.     If  before  1816  Admer- 
gill had  been  rated  towards  the  repairs  of  the  roads 
in  the  other  townships,  all  that  would  have  been 
proved  was,  that  it  had  never  had  any  surveyor, 
and  had  never  contributed  to  any  road  repair ;  and 
yet  it  is  difficult  to  see  how  the  decision  could 
properly  have  been  otherwise  than  it  was  in  1843. 
For  the  fact  that  since  1816  the  majority  of  the 
inhabitants  had  taken  up  the  repair  of  the  road, 
which  was  a  modern  one,  added  nothing  substan- 
tia^  to  the  case.    The  material  ground  for  holding 
Admergill  to  be  a  party  to  the  supposed  bargain, 
must  be  found  in    the  immunity  which  it  had 
always  enjoyed  from  the  burden  of  the  roads  in 
the  other  townships;  it  being  an  admitted  fact, 
that  each  of  the  other  townships  had  immemoriall^ 
borne  the  repairs  of  its  own  roads  without  contri- 
bution from  Admergill.    Whether  the  direction  of 
the  learned  Baron  as  to  the  supposed  bargain  was 
in  its  entirety  correct  or  not,  is  immaterial.    If  it 
was,  the  custom  here  relied  on  must  have  been  held 
valid,  even  though  it  had  been  proved  that  there 
never  was  an  ancient  road  in  Dunstall ;  if  it  was 
not,  and  the  bargain  must  be  supposed  to  have 
been  made  when  highways  actually  existed  in  the 
district,  then  according  to  the  judgment  of  the 
court  it  must  be  presumed,  there  being  no  evi- 


dence to  the  contrary,  that  there  were  such  roads. 
On  either  supposition  a  sufficient  consideration  to 
support  the  custom  must  be  taken  to  have  existed. 
A  custom  such  as  the  one  in  question  is  compounded 
of  a  benefit  and  a  duty,  of  exemption  from  the  rate 
for  roads  beyond  in  consideration  of  the  main- 
tenance of  roads  within  the  district.    The  one  is 
implied  from  the  existence  of  the  other,  and  as 
proof  of   immemorial  usage  to  do  the  daty  im- 
plies title  to  the  benefit,  so  proof  of  immemorial 
enjoyment    of    the     benefit    implies   obligation 
to   do    the    duty.     The    customary   exemption 
being  established,  it  cannot  matter  that   there 
happens  to  be  at  the  present  time  no  duty  to  be 
done.     There  is  no  reason  for  holding  that  the 
exemption  should  cease  because  the  roads  have 
fallen  into  disuse  which  would  not  equally  apply 
to  relieve  from  the  duty,  should  it  become  more 
onerous  by  increased  traffic  and  dedication  of  new 
roads.      The  burden  may  at  times  greatly  out- 
weigh the  benefit,  or  the  benefit  may  greatly  oat- 
weigh  the  burden.    The  theory  on  which  such  a 
custom  is  based  supposes  the  bargain  to  be  in 
perpetuity,  and  to  hold  it  to   be  permanent  or 
fluctuating  according  as  it  is  balanced  or  not  by 
the  accidents  ot  the  time  would  be  productive  of 
uncertainty  and  mischief.     Two  cases  remain  to 
be  noticed  which  my  learned  brothers  regard  as 
inconsistent  with  these  views.     The  first  is  Free- 
man  v.  Bead  (4  B.  &  S.  174).    There  the  tything 
of  Walcott,  which  claimed  to  be  exempt  from  tm 
highway  rates  of  the  parish,  had  always  repaired 
its  own  roads  (which,  however,  were  only  green 
lanes  requiring  very  slight  repairs),  and  had  always 
been  exempt  from  contribution  to  the  other  roads 
in  the  parish.     The  jury  found  for  the  tything, 
and  the  only  question  raised  was  whether  there 
was  any  evidence  to  go  to  the  jury  of  the  exemp- 
tion of  the  tything  from  the  highway  rates  of  the 
parish.    The  court  held  there   was,  though  tbe 
liability  was  very  small.    I  am  uuable  to  trace  in 
this  case  anything  bearizig  upon  the  present  except 
that  the   Lord    Chief    Justice    observed  that  a 
sufficient  consideration  was  proved,  and  Wight- 
m8n,  J.,  that,  perhaps,  no  one  of  the  ingredients 
by  itself  would  have  exempted  the  parisbi  the 
ingredients  being,  first,  immemorial  exemption  of 
the  tything;  secondly,  non-repair  by  the  parish; 
and  thirdly,  repair  of  the  tything  roads  oy  the 
tything.    But  the  question  raised  in  this  case  was 
not  present  to  the  mind  of  the  court,  and  nothing 
therefore  can  fairly  be  implied  from  this  language 
which  was  addressed  only  to   the   facts   before 
them.    The  other   case,  JDaw8on  v.    Surveyor  of 
Wnioughby  with  Slooihhy  (34  L.  J.  37,  M.  C),  is  of 
a  different  character,  and  seems  to  me  clearly 
distinguishable    from  the    present    case,    upon 
grounds  which  were  recognised  in,  and  explained 
by  Lord  Ellenborough  in  the  case  I  have  already 
cited  of  Besi  v.  EcdesilelcL     The  facts  were  these. 
Mawthorpe    was    a   hamlet   in    the    parish    of 
Willoughby,  and  had  always  been  assessed  to  the 
poor  rate,  church  rate,  sewers  rate,  and  tithes,  in 
and  as  part  of  that  parish.    But  it  had  as  far  as 
living  memory  went  been  assessed  to  the  highway 
rates,  as  well  as  to  land  tax,  assessed  taxes  wid 
property  tax  to  and  as  parb  of  the  adjoining  pari'h 
of  Well.    From  1828  to  1841  the   highways   in 
Mawthorpe  were  repaired  by  the  surveyor  of  Well 
jointly  with  the  roads  of  that  parish,  but  from 
that  date,  by  private  arrangement  with  Well,  tbe 
occupiers  of  lands  in  the  munlet  had  repaired  the 
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roads  amoDgst  themselves,  except  the  East  Lin- 
colnshire Railway  Company,  which  had  always 
paid  their  highway  rates  to  Willonghby  parish. 
*'  The  only  grounds  of  exemption,"  says  CocKbarn, 
G.  J.,  "  put  forward  by  the  appellant,  an  occupier 
of  land  within  the  hamlet,  is  that   the   latter, 
though  part  of  the  parish  of  Willoughby,  is  as  to 
the  repair  of  the  hi^nways,  and  as  to  rates  made 
for  that  purpose,  united  to  the  adjoining  parish  of 
Well.    But  it  appeared  to  us,  that  giving   full 
effect  to   the  statement  that  as    far    as    living 
memory  went  Mawthorpe  had  always  contributed 
to  the  highway  rates  of  Well,  and  the  highways 
had  always  been  repaired  by  the  latter  parish,  yet 
that  these    facts   could   not    alter    the   liability 
of  Mawthorpe  to  be  assessed   to  the  highway 
rates  of  the  parish  of  which   it  forms  a  part. 
"So  such  thing  is  known  to  the  law  as  part  of  one 
parish  being  united  to  another  parish  for  the  pur- 
pose of  the  repair  of  the  highways,  althougn  it 
may  in  some  cases  happen  that  a  parish  may  be 
bound  to  repair  the  highways  in  a  part  of  another 
parish,  if  a  good  and  continuing  consideration  for 
sach  an  obligation  can  be  shown.    Here,  however, 
no  consideration  is  shown."  Then,  after  discussing 
the  question  whether  there  was  sufficient  evidence 
that  Mawthorpe  was  originally  a  hamlet  repairing 
its  own  highway,  and  stating  that  the  facts  were 
not  sufficiently  cogent  to  warrant  the  court   in 
arriving  at  the  conclusion,  the  Lord  Chief  Justice 
proceeos :  "  We  think,  therefore,  that  the  proper 
inference  to  be  drawn  from  the  fact  is,  that  the 
present  state  of  things  originated  in  an  arrange- 
ment made,  at  some  remote  period,  between  the 
parishes.    And   as  such  an  arrangement,    being 
founded  on  no  consideration  beyond  that  of  con- 
Tenience,  would  not  be  binding  longer  than  it  was 
acquiesced  in  by  all  parties,  we  are  of  opinion  that 
the  parish  of  Willoughby  is  entitled  to  insist  upon 
its  TiffYtB  to  treat  the  hamlet  as  part  of  the  parish 
for  the  lepair  of  the  highways,  and  to  assess  it 
accordingly."    Two  questions  were  here  decided 
by  the  court  under  the  power  conferred  upon  it 
to  draw  all  inferences  oi  fact.    First,  that  Maw- 
thorpe was  not  a  hamlet  which  had  from  time  to 
time  immemoriably  repaired  its  own  highways ; 
secondly,  that    no   consideration   was  shown  for 
the  alleged  obligation  of  Well  to  repair  the  roads 
in  Mawthorpe ;  so  that  if  Willougnby  had  been 
indicted  for  the  non-repair  of  this  road,  that  parish 
could  not  have  set  up  the  liability  of  Well  as  a 
defence.     From  the  latter  finding  it  follows  that 
no  consideration  was  shown  for  the  payment  by 
Mawthorpe  of  highway  rates  to  Well,  or  for  their 
exemption  from  the  rates  of  the  parish  of  Wil- 
loughby, to  which  it  belonged.    This  case  illus- 
trates the  distinction  pointed  out  by  Lord  Ellen- 
boroui^h  in  Rex  v.  EccleefUildt  and  is  in  strict  ac- 
cordance with  the  case  of  Bex  v.  St.  Giles,  Cam" 
hridge,  cited    in  that  case.     The  distinction   is, 
between   the  liability  of  a  parish,  township,  or 
hamlet  to  repair  its  own  roads,  and  the  liability 
to  repair  the  roads  in  a  foreign  parish,  township, 
or  hamlet.     In  the  one  case  consideration  need  not 
be  alleged,  but  may  and  ought,  if  nothing  to  the 
contrary  be  shown,  be  presumed ;  in  the  other,  the 
consideration  must  be  alleged  and  proved.    "  All 
customs,"  says  Lord  EUenborough,  "are  purely 
local  and  confined  to  a  particular  place.    There 
cannot  be  a  custom  in  one  place  to  do  something 
in  another.    The  land  is  a  particular  place,  and  the 
inhabitants  in  respect  thereof  may  be  charged  by 
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custom  for  matters  within  the  place ;  but  customs 
will  not  apply  to  matters  out  of  it.  Lord  Coke 
observes  at  the  end  of  Oateway^s  cctse  (6  Co.  60) 
that  the  custom  there  alleged  was  insufficient  and 
repugnant,  because  it  was  alleged  that  the  custom 
was,  that  every  inhabitant  of  the  town  of  S.  had 
used  to  have  common  in  a  certain  place  in  the 
town  of  H.,  which  was  another  place.  If,  there- 
fore, the  inhabitants  of  one  district  can  be  charged 
at  all  for  a  matter  out  of  thoir  district  (upon  which 
point  it  is  not  here  necessary  to  give  any  opinion, 
inasmuch  as  custom  will  not  apply  to  the  matter, 
and  so  they  cannot  be  charged  by  custom)  the  only 
mode  of  charge  will  be  that  of  prescription ;  and 
as  no  common  intendment  can  be  presumed  for 
such  a  charge,  it  will  be  necessary  to  show  some 
special  matter  whereby  a  lawful  beginning  may 
be  intended."  I  cannot  regard  this  case  as  an  au- 
thority for  the  position  for  which  it  is  quoted.  On ' 
the  contrary,  the  doctrine  taught  by  it  is,  that  a 
custom  in  a  district  to  repair  the  roads  within  its 
own  area  is  prvmd  fade  a  good  custom,  and  needs 
no  evidence  of  consideration  to  support  it ;  bu  ^. 
that  a  custom  to  repair  the  roads  in  a  foreign  dis- 
trict is  primd  facie  a  bad  one,  and  can  only  be  sup- 
ported, if  at  all,  by  proof  of  consideration.  For 
these  reasons  I  am  of  opinion  that  the  order  of 
sessions  ought  to  be  quashed. 

Lush,  J.  then  read  the  judgment  of  the  majority 
of  the  court  (Cockbum,  C.J.,  Quain  and  Field, 
JJ.),  which  was  written  by  Field,  J. — The  ques- 
tion raised  in  this  case  is  whether  the  appellant, 
who  is  the  occupier  of  lands  which  form  the 
principal  part  of  a  "  district "  or  "  estate  "  called 
"  Dunstall,"  situate  in  the  township  of  Great  Cor- 
ringham,  in  the  parish  of  Corringham,  in  Lincoln- 
shire, is  liable  to  be  assessed  for  the  repair  of  those 
highways  in  the  township  in  question  which  are 
situate  oeyond  the  limits  of  Dunstall.  The  facts 
found  by  the  sessions  are  that  the  poor  law  parish 
of  Corringham  contains  four  townships.  Great 
Corringham,  Little  Corringham,  Somerby,  and 
Mawthorpe,  and  before  the  year  of  1868  each  of 
these  townships  appointed  a  separate  surveyor, 
and  maintained  the  high wavs. within  its  limits,  and 
levied  highway  rates  for  that  purpose  separately 
from  the  others.  That  in  1868  the  townships  in 
question  were  formed  with  other  parishes  into  a 
highway  district,  but  each  township  continued  to 
levy  separate  highway  rates  and  appointed  separate 
waywardens  until  1872,  when  by  an  order  duly 
made  the  four  townships  were  combined,  and  two 
waywardens  were  elected  for  the  whole  parish, 
which  it  was  declared  should  be  subject  to  the 
same  liabilities  in  respect  of  those  highways  with- 
in it  which  were  before  maintained  oy  the  town- 
ships separately,  as  if  their  several  liabilities  had 
attached  to  the  whole  parish.  It  appeared  upon 
the  evidence  that  Dunstall  was  mentioned  in 
Domesday  Book,  and  in  subsequent  documents,  iu 
such  a  manner  as  to  lead  to  the  fair  inference  that 
it  was  a  known  district,  including  other  lands  be- 
sides those  occupied  by  the  appellant,  and  within 
which  a  custom  to  maintain  its  own  highways 
separately  from  the  rest  of  the  parish,  might  by 
law  have  existed  :  (Beg,  v.  Ecclesfield,  1  B.  &  Aid. 
348.)  But  there  was  no  evidence  to  show  that 
there  was  in  fact  any  highway  within  it  which  the 
inhabitants  of  the  district  had  ever  maintained, 
the  only  evidence  being  that  there  were  two  roads 
in  Dunstall  which  the  justices  found  not  to  he 
highways,   and  which  had  been  repaired  to  the 
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Blight  extent  rendered  necessary,  such  as  hacking 
in  the  ruts,  &o.,  by  the  occupiers  of  Dnnstall. 
There  was  no  evidence  of  any  separate  appoint- 
ment of  surveyors  by  Dnnstall,  or  of  the  making 
of  any  separate  rates,  but  it  was  found  that  the 
owners  and  occupiers  of  Dunstall  had  not  in  the 
memory  of  man  paid  highway  rates  or  done 
statute  work,  or  paid  any  composition  in  lieu 
thereof,  in  respect  of  hereditaments  within  the 
parish ;  and  upon  these  facta  the  justices  found  that 
there  was  no  consideration  proved  for  the  exemp- 
tion of  the  appellant's  land  irom  liability.  Kow  it 
is  clear  that  the  appellant  is  the  occupier  of  land 
locally  situate  within  the  parish  (which  has  the 
liability  of  the  separate  townships  attached  to  it), 
and  as  such  is  pnmd  facie  liable  to  be  assessed  to 
the  repairs  of  the  highways  within  it,  as  the  charge 
of  such  repair  by  law  falls  upon  the  i}ari8h  in  de- 
fault of  any  usage  or  custom  to  charge  a  smaller 
territory.  The  only  exemption  of  the  appellant 
from  such  a  charge  applicable  to  the  facts  of  the 
case  would  therefore  be  that  Dunstall  was  a  known 
district,  having  the  capacity  to  undertake  the 
liability  of  repairing  the  roads  within  it,  separately 
from  the  inhabitants  of  the  rest  of  the  township, 
and  that  from  time  immemorial  there  had  been  a 
custom  or  usage  within  it  to  that  effect.  The  form 
in  which  this  exemption  would  be  pleaded  is  cor- 
rectly stated  in  the  case  of  Freeman  y.  Bead  (4  B. 
&  S.  174) ;  and  the  question  in  the  present  case 
shortly  stated  is  whether  there  is  sufficient  evidence 
upon  which  a  jury  ou^t  reasonably  to  find  such 
an  averment  proved.  1  think  not.  In  the  case  of 
Freejnan  v.  Bead  there  was  as  here  evidence  that 
Walcot  (the  smaller  division)  was  a  tything  or 
district  such  as  Dunstall  in  the  present  case,  that 
it  had  never  contributed  to  the  repairs  of  the  high- 
ways in  the  parish  of  Swindon,  nor  had  the  parish 
of  Swindon  contributed  to  the  repairs  of  the  high- 
ways in  Walcot,  but  there  was  the  fact,  which  is 
wanting  in  the  present  case,  viz.,  that  the  inhabi- 
tants of  Walcot  had  always  repaired  the  highways 
within  it  separately  from  the  inhabitants  of  the 
parish;  and  in  giving  judgment  the  Court 
specially  relied  upon  the  concurrence  of  all 
these  three  elements  as  necessary  to  estab- 
lish the  exemption.  Again,  in  the  case  of 
Daxoeon  v.  Willoughhy  (5  B.  &  S.  920),  the  parish  of 
Willoughby  had,  as  in  the  present  case,  never  sought 
to  assess  the  hamlet  of  Mawthorpeto  the  repairs  of 
the  highways  in  the  parish,  and  the  court  was  at 
first  inclined  to  draw  the  inference  from  that  cir- 
cumstance alone  that  Mawthorpe  had  originally 
been  a  hamlet  repairing  its  own  highways,  but, 
upon  consideration,  they  said  that  although  if  the 
hamlet  of  Mawthorpe  had  in  fact  so  repaired,  the 
case  of  Freeman  v.  Bead  would  have  been  an 
authority  to  show  that  such  would  be  the  proper 
inference  to  be  drawn;  they  declined,  in  the 
absence  of  that  fact,  to  draw  such  inference,  and 
held  that  the  exemption  was  not  established.  In 
the  case  of  Beg.  v.  Bamoldevnch  (4  Q.  B.  499), 
Admergill,  one  of  the  five  townships  forming 
the  parish  of  Bamoldswick,  claimed  exemption 
from  contributing  to  the  repairs  of  the  highways 
without  its  limits.  It  was  not  proved  that  it  had 
ever  had  any  surveyor,  or  contributed  to  the 
general  parochial  burdens,  or  that  there  had  erer 
been  any  immemorial  public  road  within  it  which 
they  had  repaired;  but  it  was  shown  that  the 
other  four  townships  similarly  situated  had 
always  separately  repaired  their  highways,  and 


that  Admergill  itself  had  since  1816  repaired  the 
road  there  under  indictment,  which  had  come  into 
existence  in  1804,  and  the  juiT  having  found  upon 
all  the  facts  of  the  case  that  AdmergOl  was  bound 
by  custom  to  repair  its  own  roads,  Parke,  B., 
directed  a  verdict  of  guilty,  but  reserved  the  point 
whether  it  was  essential  to  the  proof  of  an  imme- 
morial usage  '*  that  ancient  roads  should  be  proved 
to  have  existed,"  and  this  court'  held  that  the 
exemption  might  be  established  without  such 
proof,  Coleridge,  J.,  expressly  limiting  his 
judgment  to  the  question  reserved  by  the  judee. 
The  question  in  the  present  case  substantiallj 
asked  by  the  justices,  seems  to  be  whether  they 
were  right  under  the  circumstances  in  this  case  in 
holding  that  the  exemption  was  not  established, 
and  I  think  that  they  were.  The  mere  circum- 
stance that  the  occupiers  of  the  district  in  question 
had  never  contributed  to  the  payment  of  rates  or 
to  the  repairs  of  the  highway  m  the  other  parts  of 
the  township  is  not,  I  think,  sufficient  by  itself  to 
establish  the  existence  of  an  immemorial  usage  and 
custom  existing  in  Dunstall  to  charge  it  with  re- 
pair of  its  own  highways,  and  thus  to  exempt  it 
from  contribution  to  the  repairs  of  the  highways 
without  its  limits.  I  do  not  find  any  case  in  which 
that  mere  circumstance  has  been  held  sufficient, 
and  for  that  reason  I  am  of  opinion  that  the  deci- 
sion of  the  quarter  sessions  tnerefore  must  stand. 

Jtidgment  for  respondents. 

Attorneys  for  appellant.  —  Collyer  -  BrUiow, 
Withers,  and  Bussell,  for  Hett,  Freer,  and  Sdi, 
Brigg,  Lincolnshire. 

Attorney  for  respondents,  A.  B,  Oldman. 


Satwrday,  May  1,  1875. 
HoFFMANH  (app.)  V,  BoND  (resp.). 

Music  and  dancing  licence  under  local  Ad — Sur- 
render of  licence — Power  to  convict  notunthstand- 
ing  licence. 

By  a  local  Act  (25  ^  26  Vict.  c.  123)  far  (he 
government  of  Cardiff,  no  house  or  room  shcM,  hy 
sect,  4,  he  kept  or  used  for  public  dancing  or 
music  vnthout  a  licence  from  the  justices  on  ^leir 
general  annual  licensing  day,  and  any  house  or 
room  so  kept  and  used  without  such  licence  shaU 
he  deemed  a  disorderly  hotbse,  and  the  per$ons 
occupying  or  rated  as  the  occupier  of  the  same, 
shall,  on  conviction  hefore  any  two  justices,  he 
liable  to  a  penalty.  An  inscription  on  the  door  or 
entrance  is  to  he  affixed,  '*  Incensed  pursuaiii  to 
Act  of  Barliam,ent.  No  house  or  room,  aUhmgh 
licensed,  shall  be  opened  for  any  of  the  said  picr- 
poaes  except  between  the  hours  stated  in  the  lieence, 
and  notice  as  to  the  inscription  and  the  limHaiion 
of  time  was  to  be  inserted  in  the  licence.  In  ease 
of  a  breach  of  these  conditions  the  licence  migU 
be  forfeited,  and  revoked  by  the  justices  at  any 
subsequent  annual  licensing  day.  Provided  that 
it  shall  belawful  for  every  person  who  shaJdthM 
himself  agarieved  by  any  order  of  sut^  justices 
to  appeal  therefrom  to  the  Queen* s  Bench, 

One  Lawrence  received  from  the  justices  a  licence 
for  a  room  in  1870,  and  in  each  suhseguent  year 
until  1873,  when  they  refused  a  further  tenewoL 
The  licence  in  1871  contained  no  limitation  as  to 
time,  hut  the  others  both  before  and  after  were  for 
one  year.  In  1871  Lavjrence  transferred  aU  his  tn- 
terest  in  this  room  to  the  appellant,  and  some  of 
the  loiter^ 8  performances  were  indecent.    On  these 
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grounds  the  jwftices  revoked  the  licence  in  1873, 
and  neither  Lawrence  nor  the  appeUcmt  appealed. 
The  appeUani  afterwards  opened  tJie  room  as  be* 
fore,  and  was  convicted  for  so  doing  without  a 
licence. 
Eeld^  upon  a  case  stated  hy  the  convicting  jtutices, 
thai  the  conviction  was  right. 

This  was  a  case  stated  by  two  of  Her  Majesty's 
Jastioes  of  the  Peace  for  the  borough  of  Carddff, 
in  the  county  of  Glamorgan. 

On  the  29th  Sept.  1873,  the  appellant,  Frederick 
William  Hoffmann,  was  convicted  before  the  said 
justices  of  having,  on  the  24th  Sept.  then  instant, 
at  the  said  borough,  unlawfully  rented  a  room, 
called  the  Yictoria  Booms,  for  public  music  and 
stage  dancing,  without  being  licensed  so  to  do. 

The  justices  stated  this  case  pursuant  to  the 
Statute  20  &  21  Yict.  c.  43  for  the  opinion  of  the 
Court  of  Queen's  Bench  upon  the  application  of 
the  said  Frederick  William  Hoffmann. 

The  said  Frederick  William  Hoffmann  was 
summoned  under  the  4th  section  of  a  local  Act, 
25  <fc  26  Vict.  c.  123,  intituled  "  An  Act  for  con- 
ferring further  Powers  for  the  good  Government 
of  the  Borough  of  Cardiff,  and  for  other  Pur- 
poses." 

Th*i  4th  section  referred  to  is  as  follows  : — 

Ko  house,  room,  or  other  place  within  the  boroagh 
ehall  be  kept  or  need  for  public  dancing,  maslo,  or  other 
public  entertainment  of  the  like  kind,  without  a  licence 
first  bad  and  obtained  from  the  jastices  ot  the  peace  for 
the  borough  (which  said  licence  each  justices  are  hereby 
authorised  and  empowered  to  grant)  on  their  generid 
annual  licensing  day,  and  under  the  hands  and  seals  of 
a  majority  of  the  justices  then  assembled,  and  any  house, 
room,  garden,  or  place  kept  and  used  for  such  purposes 
as  aforesaid,  without  such  licence  first  had  and  obtained, 
shall  be  deemed  a  disorderly  house,  and  the  persons 
oocnpymg  or  rated  as  the  occupier  of  the  same,  shall  on 
oonviotion  before  any  two  justices,  be  liable  to  a  penalty 
not  exceeding  101.  for  every  day  on  which  he  shall  offend. 
Provided  always,  that  in  order  to  give  public  notice 
what  places  are  licensed  pursuant  to  this  Act,  there 
ahall  be  affixed  and  kept  up  in  some  conspicuous  place,  on 
the  door  or  entrance  of  such  house,  room,  garden, 
or  place  kept  or  used  for  any  of  the  said  pur- 
poaes,  although  licensed  as  aforesaid,  an  inscrip- 
tion in  Urge  capital  letters,  of  such  dimensions 
aa  ahall  be  prescribed  in  such  license,  in  the 
words  following,  "  licensed  pursuant  to  Act  of  Parlia- 
ment»"  and  no  such  house,  room,  garden,  or  place  kept 
or  oeed  for  any  of  the  said  purposes,  except  between  the 
hours  stated  in  the  license  ;  and  the  affixing  and  keeping 
up  of  such  inscription  as  aforesaid,  and  the  said  limita- 
tion in  point  of  time  shall  be  inserted  in  and  made  con- 
ditione  of  every  such  license ;  and  in  case  of  any  breach 
of  either  of  the  said  conditions,  such  license  shall  be 
liable  to  be  forfeited  and  revoked  by  the  justices  of  the 
peace  for  the  borough  at  any  subsequent  general  annual 
uoensing  day  or  some  adjournment  therefrom.  ProFided 
also  that  it  shall  be  lawful  for  every  person  who  shall 
think  himself  aggrieved  by  an  order  of  such  jastioes  to 
appeal  therefrom  to  the  Court  of  Queen's  Bonch  (which 
oonrt  shall  have  power  to  hear  and  determine  the  same), 
whose  order  thereon  shall  be  final." 

The  Yictoria  Booms  consist  of  a  large  room 
used  for  concerts  and  entertainments  of  a  like 
kind,  and  is  sitoate  on  the  second  floor  of  a 
bailding,  the  lower  or  groand  floor  of  which  is 
msed  as  an  auction  room  and  for  other  business 
purposes,  and  the  upper  story  as  a  dwelling  by 
Motfman.  The  owner  of  the  whole  bailding  is  one 
Nathan  Lawrence,  who  is  rated  for  the  whole,  in- 
including  the  Yictoria  Booms. 

rrhe  victoria  Booms  are  held  by  Hoffman  under 
lease  from  Lawrence. 

The  Yictoria  Booms  were  first  licensed  at  the 


a^'ourned  general  annual  licensing  meeting  held 
in  Sept.  1870. 

A  licence  was  then  granted  to  the  said  Nathan 
Lawrence,  and  was  renewed  to  him  annually  until 
1873,  when  at  the  adjourned  licensing  meetmg  on 
24th  Sept.  a  further  renewal  was  refused,  on  the 
ground  that  Lawrence  had  transferred  his  license 
without  permission  of  the  magistrates,  that  he 
had  recently  been  convicted  of  selling  wine  there 
without  a  license,  and  that  some  of  the  perform- 
ances at  the  rooms  had  been  of  an  indecent 
character. 

On  the  25th  Sept.  1871,  Lawrence  entered  into 
an  agreement  with  Hoif  man  to  transfer  the  then 
existing  licence  of  the  Yictoria  Booms  to  him,  and 
since  that  time  Hoffman  has  had  the  management 
in  his  own  hands,  and  received  the  profits. 

The  sanction  of  the  magistrates  to  this  trans- 
action was  not  had  or  asked  for. 

Subsequent  to,  and  notwithstanding  this  agree- 
ment, the  licence  was  applied  for  and  taken  out  by 
Lawrence,  and  not  by  Hoffman. 

The  licence  granted  to  Lawrence  on  the  11th 
Sent.  1872,  expired  on  the  10th  Sept.  1873. 

On  the  24th  of  the  same  month,  the  date 
charged  in  the  summons,  the  rooms  were  kept 
open  by  Hoffman  for  the  usual  entertainments. 

On  the  part  of  Hoffman  a  licence  was  granted 
to  Lawrence  on  4th  Sept.  1871,  containing  no 
limitation  as  to  time,  a  copy  of  which  was  annexed 
to  this  case. 

In  defence  of  Hoffman  it  was  argued  by  his 
counsel 

1.  That  A  licence  once  granted  under  the  said 
Act  could  not  be  limited  in  its  duration,  and  that^ 
in  fact,  it  was  not  limited  in  its  duration. 

2.  That  it  could  not  be  revoked  except  for 
breach  of  the  conditions  stated  in  the  .A'jt,  and 
which  appeared  on  the  licence  with  regard  to  the 
time  of  the  closing  the  rooms  and  the  putting  up 
of  an  inscription  over,  the  door,  and  stated  that  no 
such  breaches  had  been  proved. 

3.  That  neither  Lawrence  nor  Hoffman  had  been 
convicted  of  any  such  breach,  and  that,  in  fact,  no 
such  breacli  had  occurred  as  was  admitted  by  the 
prosecutor. 

4.  That  the  licence  was  not  granted  in  respect 
of  the  person  carrying  on  the  entertainments,  but 
in  respect  of  the  place  of  entertainments  only,  riid 
consequently, 

5.  That  the  transfer  of  the  licence  did  not  re- 
quire the  sanction  or  consent  of  the  magistrates, 
there  being  also  nothing  in  the  Act  requiring  such 
consent  to  such  transfer. 

6.  That  inasmuch  as  the  licence  granted  in 
1871  was  silent  as  to  its  duration,  it  must  be  taken 
to  be  still  in  force,  although  a  subsequent  licence 
had  been  applied  for,  and  granted. 

Copies  of  the  other  licences  of  1870  and  1872 
were  also  annexed. 
The  justices  were  of  opinion — 

1.  That  the  justices,  having  a  discretion  as  to 
granting  or  withholding  a  licence  under  the  Act, 
were  not  bound  to  grant  all  they  had  the  power 
to  grant,  but  were  entitled  to  limit  their  licence 
for  any  period  they  might  think  proper. 

2.  That  the  licensing  justices  had  authority  in 
the  interests  of  public  order  and  morality  to  refuse 
a  renewal  of  the  licence,  although  conviction  for 
breach  of  the  two  conditions  referred  to  had  noD 
taken  place,  and  that,  at  all  events,  seeing  that 

,  the  person  aggrieved  by  their  refusal  had,  under 
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the  Act,  a  right  to  appeal  to  a  superior  court,  it 
was  not  for  us  to  say  that  they  had  acted  without 
jurisdiction. 

3.  It  seemed  to  us  most  important  that  for  the 
due  regulation  and  control  of  these  establishments, 
and  in  order  to  prevent  them  from  becoming  pub- 
lic nuisances,  strict  regard  should  be  had  to  the 
character  of  the  licensed  person.  This  view,  we 
thought,  was  in  accordance  with  the  nolicy  of  the 
Act  before  us,  and  we  therefore  considered  that  a 
licence  was  granted  in  respect  of  the  person,  as 
well  as  in  respect  to  the  place  at  which  nis  enter- 
tainirent  was  carried  on ;  and  that  the  licensed 
person  could  not  transfer  his  licence  without  the 
consent  of  the  licensing  magistrates. 

With  regard  to  the  licence  of  1871  the  justices 
were  of  opinion  that,  looking  to  the  previous  and 
subsequent  licences,  and  to  the  fact  of  the  licensed 
person  applying  for  the  subsequent  licence,  that 
the  licence  of  1871  was  not  intended  to  be  indefi- 
nite, that  the  omission  of  the  time  was  probably 
due  to  a  clerical  error,  and  that,  at  all  events,  it 
had  been  superseded  by,  and  had  ceased  on,  the 
grant  of  the  licence  of  1872. 

The  questions  for  the  opinion  of  the  Court 
are:— 

1.  Whether  we  were  right  in  holding  that 
licences  under  the  Cardiff  Borough  Act,  1862,  may 
be  limited  in  duration  for  such  a  period  as  the 
licensing  magistrates  may  thing  expedient.     . 

2.  Whether  a  licence  under  the  Act  may  be 
transferred  without  the  consent  of  the  magis- 
trates. 

3.  Whether  we  were  right  in  holding  that  the 
decision  of  the  licensing  magistrates  at  the 
licensing  meeting,  in  Sept.  1873,  by  which  a  re- 
newal of  Lawrence's  licence  was  refused  and  bind- 
ing upon  him  as  not  having  been  appealed  against. 

4.  Whether  the  licence  of  1871  had  ceased, 
and  determined  on  the  grant  of  the  subsequent 
licence. 

5.  Whether  we  were  right  in  holding  that  the 
said  appellant,  Frederick  William  Hoffman,  was 
an  unlicensed  person  within  the  meaning  of  the 
Cardiff  Borough  Act  1862. 

Poland  (with  him  B.  F,  WUliams)  ar^ped  for  the 
appellant. — The  licence  given  in  1871  is  indefinite 
as  to  tinje,  unless  one  of  its  conditions  be  broken ; 
and  only  if  there  was  a  breach,  it  might  have  been 
revocable  by  the  magistrates.  Inhere  are  no  words 
in  the  Local  Act  as  to  the  power  of  transferring  a 
licence  without  the  consent  of  the  magistrates ; 
but  the  Local  Act  is  hke  the  Middlesex  Act  (25 
Geo.  2,  c.  40),  and,  as  a  matter  of  fact,  licences  are 
continually  transferred  in  Middlesex  without  the 
magistrates'  consent.  A  licence  is  a  licence  to  a 
place  and  not  personal  and  any  licensee  may 
transfer  his  licence  to  whom  he  chooses.  If  the 
person  to  whom  the  licence  is  transferred  uses  it 
for  a  wrong  purpose,  the  remedy  is  by  the  com- 
mon  law,  and  not  under  the  statute.  [Cockburk, 
C.  J. — What  do  they  mean  in  the  case  by  saying, 
"the  licence  was  renewed,  annually P "]  The  ap- 
pellant went  before  the  magistrates  at  the  end  of 
each  year  and  got  a  fresh  licence.  [Cockburn, 
C.  J. — Then  he  gave  up  his  other  licence.]  The 
magistrates  had  no  power  to  grant  a  licence  for  a 
limited  time. 

Giffard^  Q-C,  who  appeared  for  the  respondent, 
was  not  called  on. 

Cocksure,  C.J. — The  ma^strates  have  uncon- 
ditional power  to  grant  a  licence,  and  may  limit 


it  for  the  time  they  think  proper.  I  think  if  a 
man  takes  a  licence  on  general  terms,  and,  TlDde^ 
standing  it  to  be  a  licence  for  a  year,  comes  and 
takes  another  licence  which  is  a  licence  for  a  year, 
he  must  be  taken  to  surrender  the  first.  That  is 
the  state  of  things  here.  There  is  a  licenoe  in 
1871  that  does  not  prescribe  the  period  for  which 
the  licence  was  granted,  and  then,  in  1872,  Law* 
rence  comes  and  takes  out  a  licence  for  a  year, 
and  when  he  obtained  that  licence,  I  think  he  ear- 
rendered  the  other.  The  new  licence  of  1872 
was  terminated,  and  a  renewal  refused  before  the 
entertainment  for  which  the  appellant  is  charged. 
I  think  he  was  rightly  convicted. 
Mrllor  and  Lush,  J  J.  concurred. 

Judgment  for  respondmL 

Attorneys  for  appellant,  Humphreys  and  MorgcM, 
Attorneys  for  respondent,  Ingledew,  Incct  and 
Qreenvng, 

COITBT  OF   COMMON   PLSA8. 

Reported  by  Etksbivotoh  Sxitk  and  J.  H.  Lilt,  Eiqa. 

BairiBton-at-lAW. 


Monday,  AprU  26,  1875. 

CORT  AND  OTHERS  V.  BrISTOW. 

Poor-rate — Derrick,  rateahUity  of— Moorings  «•  ft« 

Thames. 
A  revocahle  licence  to  use  does  r^t  affed  (he  liMtMM 

with  rateability. 
The  Conservators  of  the  Thames  being  ovmers  of 
the  soil  amd  bed  of  the  river,  and  having  statuiory 
powers  to  give  and  revoke  licences  to  lay  dom 
moorings,  allowed  two  coal  derricks  of  (he  plain' 
tiffs  to  be  moored  subject  to  the  conditions  (Uiiar 
alia)  that  **if  at  any  time  it  should  be  fmnd 
by  the  conservators   inexpedient  to    permit  th 
moorings  to  remain,*   the    conservators  might 
under  their  statutory  powers  cause  them  to  U 
removed. 
The  moorings  consisted  of  four  anchors  and  two 
stones.    Two  of  the  anchors  were  made  with  one 
fluke  each,  and  were  such  as  are  generally  used 
for  permanent  moorings.    In  lading  them  down 
a  hole  was  made  large  enough  to  contain  ike 
whole  of  ihe  anchor,    aJt  a  depth  of  seven  fed 
below  the  bed  of  the  river.     The  stones  wen 
placed  in  similar  holes,  and  the  derricks  were 
aitcLched  by  chain  cables  to  both  anchors  and 
stones.    The  moorings  formed  were  as  firm  as 
moorings  could  be,  and  the  derricks  could  only  be 
moved  by  casting  off  the  cables,  and  leaving  ihe 
anchors  and  stonesbehind. 
The  derricks  had  been  so  moored  for  many  years, 
but  daily  changed  their  position  slighUy  with  (he 
ebb  and  flow  of  the  tide. 
Held,  upon  a  special  case  arising  out  of  an  action 
for  illegal  distress,  that  the  derricks  were  not 
raleable. 
This  was  an  action   brought  (in   pursuance  of 
9  Geo.  4,  c.  43)  against  the  defendant  as  clerk  to 
the  churchwardens,  overseers,  and  directors  of  the 
parish  of  Greenwich,  to  recover  damages  for  the 
unlawful  seizure  and  conversion  by  such  church- 
wardens, Ac,  of  a  ship  known  by  the  name  of 
The  Atlas  (No.  2),  and  also  for  money  had  and 
received  by  them  to  the  plaintiff's  use.   The  cause 
came  on  to  be  tried  before  Brett,  J.,  at  the  sittings 
in  Middlesex,  after  Hilary  Term,  1874,  when  a 
verdict  was  found  for  the  plaintiffs   for  1451. 
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subject  to  the  opinion  of  the  court   upon   the 
following 

Case. 

1,  3.  The  plaintiffs  are  coal  merchants  in  the 
Metropolis,  and  the  defendant  is  liable  to  be  sued 
for  the  acts  of  the  churchwardens,  &c.,  of  Green- 
wich, in  pursuance  of  9  Greo.  4,  c.  43.  Certain 
assessments  for  poor  rates  and  rates  for  other 
purposes  were  made  on  2nd  Nov.  1871,  by  the 
churchwardens,  &c.,  in  vestry  assembled,  under 
4  Geo.  4,  G.  70,  and  9  Geo.  4,  c.  43,  and  were 
afterwards  allowed  hy  two  justices  for  the  county 
of  Kent,  and  due  notice  was  given  of  the  same  in 
ptrsuance  of  the  said  statutes. 

4.  By  the  said  assessments  the  plaintiffs  were 
rated  in  the  sum  of  1392.,  as  the  occupiers  of 
certain  lands  in  the  parish,  the  entries  in  the  rate- 
book being  as  under : 
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Name  of 
OocnpiWa 

Wffliam    Coxy 
ud  Sosu 


William    Cofy 
■Bd  Son. 


Deforipfeion  of  property 
rated. 


Bateable 
▼alne. 


Moorings  by  which  coal  der- 
rick and  apparatus  Atlas 
No.  1  are  moored  to  bed  of 
zlyer. 

Moorings  to  whioh  ooal  der- 
rick and  apparatus  No.  2 
are  moored  to  bed  of 
river. 


£484   Os.    Od. 


£400    Os.    Od. 


5.  The  said  coal  derricks  are  large  floating 
hulks,  and  are  respectively  above  250ft.  long,  and 
90fk.  wide.  They  are  respectively  fitted  up  with 
the  necessary  machinery  and  apparatus  for  unload- 
ing coal  from  colliers,  and  reloading  the  same  into 
Teasels  and  barges  brought  alongside.  No  coaJs 
are  deposited  or  stored  in  the  same  derricks,  nor 
does  anyone  live  or  sleep  thereon. 

6.  The  said  derricks  are  the  property  of  the 
plaintiffs,  and  ride  afloat  on  the  river  Thames 
within  the  boundary  of  the  parish  of  Greenwich. 
They  have  been  moored  or  anchored  at  the  same 
place  for  some  ^ears,  but  daily  change  their 
position  slightly  with  the  ebb  and  flow  of  the  tide. 

7.  Atlas^No.  1  was  originally  a  vessel  called  a 
demck,  built  and  constructed  for  the  purpose  of 
raising  wrectcs  and  sunken  vessels,  and  anchored 
in  the  Thames,  but  not  at  the  place  where  she 
now  rides.  She  afterwards  came  into  the  posses- 
sion of  Messrs.  Cory,  the  plaintiffs,  when  alte- 
rations were  made  in  her  suitable  to  her  present 
use,  and  she  was  removed  from  her  then  to  her 
present  position. 

8.  The  place  where  she  was  originally  moored 
was  about  a  quarter  of  a  mile  further  up  the 
river,  and  she  was  then  kept  in  position  by  four 
anchors,  two  on  the  north  and  two  on  the  south. 
In  moving  her  from  this  position,  where  she  had 
remained  about  three  years,  to  her  present  one, 
the  four  anchors  and  the  chain  cables  were  re- 
moved with  her,  and  two  of  them  were  put  down 
again  in  mooring  her  at  her  present  moorings. 

9.  The  derrick  Atlas  (No.  1)  is  now  moored  or  re- 
tained at  the  spot  where  she  floats,  in  the  following- 
way,  i.e.,  by  two  single  fluke  anchors,  on  the  side 
nearest  the  shore,  by  two  stones  on  the  channel 
side,  and  by  two  stream  anchors,  one  at  the  head 
and  the  other  at  her  stem. 

10.  Prior  to  Atlas  (No.  1)  taking  up  her  po- 
sitioD,  the  resolution  next  following  was  passed 
by  the  Conservators  of  the  Eiver  Thames,  in  whom, 
hy  virtue  of  the  Thames  Conservancy  Acts,  the 
soil  and  bed   of   the  river   Thames  is  vested, 


and  the  terms  and  conditions  therein  contained 
were  assented  and  agreed  to  by  the  plaintiffs : 

Besolved,  **  That  permiBsiou  be  given  to  Messrs.  Cory 
and  Son  to  lay  down  moorings  (at  which  they  may  place 
derrick  hnlk)  immediately  opposite  the  slnioe  next  east- 
wards   of  Angerstein's   Wharf,  East   Greenwich,  and 
510ft.  from  the  river  wall  at  the  said  slnioe  as  per  plan, 
the  work  to  be  done  to  the  satisfaotion  of  the  Con- 
servators of  the    Biver   Thames,   and  under   inspeo 
tion  of  the  harbonr  master,  and  to  remain  nnder  the 
following  oonditionB  being  agreed  to  and  observed  by 
Messrs.  Cory,  viz.,  that  the  accommodation  be  assessed 
and  the  rent  paid  thereon,  that  the  hulk  be  not  used 
for  the  purpose  of  storing  coals,  that  it  be  for  the  general 
use  of  the  ooal  trade,  but  the  barges  to  or  from  the  hiilk 
be  in  flJi  oases  towed  by  a  steam  tog,  to  or  from  the: 
Custom  House,  London ;  that  all  vessels  leave  the  hulk 
immediately  after   being  discharged,  and  that  sailing 
colliers  when  discharged  be  towed  away  to  such  part  of 
the  river  as    the  hstfbour  master  may  direct,  and  in 
all  other  respects  be  worked  to  the  satisfaction  of  the 
conservators,   under  the    inspection  of    the   harbour 
master,  and  with  the  fall  understanding  on  the  part  of 
Messrs.  Cory  that  if  at  any  time  hereafter  it  shall  be  found 
by  the  conservators  inexpedient  to  permit  the  moorings 
of  the  derrick  hulks  to  remain  in  that  or  any  other  part 
of  the  river,  the  coni>ervators  will,  under  the  powers 
vested  in  them  by  the  91st  section  of  the  Thames  Conser- 
vancy Act,  cause  the  same  to  be  removed." 

11.  Instead  of  themselves  laying  down  the 
moorir  gs  contemplated  by  the  said  resolution,  the 
plaintiffs  caused  and  procured  the  necessary  work 
to  be  done  by  the  workmen  of  the  said  con- 
servators, and  paid  the  said  conservators  the 
whole  of  the  costs  and  charges  of  the  materials 
and  labour  expended  in  and  about  the  same. 

12.  The  moorings  as  actually  laid  down  for  AtUts 
(No.  1),  consist  of  four  anchors  and  two  stones. 
Of  the  anchors,  the  two  named  in  paragraph 
8  are  small  and  of  little  importance,  and  it  is 
not  contended  on  the  part  of  the  defendant  that 
any  liability  to  be  rated  in  respect  of  the  soil 
occupied  by  them  attaches  to  the  plaintiffs.  But 
the  other  two  anchors  are  made  with  only  one 
fluke  each,  and  are  such  as  are  never  used  as 
anchors  on  board  ship,  but  are  only  used  for  per- 
manent moorings.  Anchors  with  one  fluke  could 
not  be  trusted  to  take  the  ground  when  dropped 
in  the  ordinary  way.  In  laying  down  each  of 
these  anchors  a  hole  was  dredged  out  large 
enough  to  contain  the  whole  of  the  anchor,  and  to 
a  depth  between  7fb.  and  8ft.  below  the  bed  of  the 
river  with  ballast  which  lies  all  round  and  c^er  the 
anchor  through  which  the  chain  cable  is  led  up  to 
the  derrick. 

13.  The  two  stones  used  are  each  of  them  about 
7fb.  long  by  6fb.  wide  and  3ft.  thick.  In  order  to 
put  each  of  these  in  their  places,  a  hole  was 
dredged,  and  large  enough  to  contain  the  stone, 
and  about  7ft.  deep.  The  stone  was  then  let  down 
into  the  hole,  and  the  hole  then  filled  up  to  the 
level  of  the  bed  of  the  river  with  ballast.  There  is 
about  4ft.  thickness  of  ballast  on  each  stone,  and 
about  70  tons  of  ballast  are  used ;  in  each  hole  a 
chain  cable  is  led  up  through  the  ballast  to  the 
derrick.  The  moorings  formed  by  these  two 
anchors  and  stones,  are  as  firm  moorings  as  it  is 
possible  to  place  in  the  river.  It  is  quite  im- 
possible that  the  derrick  using  them  can  weigh 
them  in  the  ordinal^  way  in  which  ships  weigh 
anchor.  If  the  derrick  had  to  be  moved,  it  could 
only  be  by  casting  off  the  cables  and  leaving  these 
anchors  and  stones  behind. 

14.  Atlas  (No.  2)  was  built  at  Jarrow  on  the 
Tyne,  and  towed  thence  by  steamer  to  her  present 
position.    Prior  to  her  taking  up  her  berth,  the 
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following  letter  was  sent  by  the  conservators  to 
to  the  plaintiffs,  and  the  terms  therein  contained 
were  accepted  and  agreed  to  by  them. 

Thames  Consenranoy,  14th  Fob.  1866. 

Gentlemes, — ^With  reference  to  your  application  of  the 
18th  Oct.  laBt,  and  to  my  letter  of  the  29th  nlto,  I  am 
now  direoted  by  the  Conservators  of  the  Blyer  Thames 
to  inform  yon  that  the  conditions  npon  which  you  will 
be  permitted  to  lay  down  moorines,  and  to  place  the 
Atlas  hnlk  No.  2,  in  Bagshy's  Beach,  opposite  the  Biver 
Wall  between  the  upper  collier  section  pile  and  Messrs. 
HiU*s  factory,  distant  530ft.  from  the  Biyer  Wall,  are  as 
follows,  viz. :  That  the  work  be  done  to  the  sati^action 
of  tiie  ConserTators  of  the  Biyer  Thames  under  the  in- 
spection of  the  engineer  and  harbour  master.  That  the 
accommodation  be  assessed  and  the  rent  paid  thereon ; 
that  it  be  not  used  for  the  purpose  of  storing  coals ; 
that  it  be  for  the  general  use  of  tne  coal  trade ;  and  that 
the  barges  to  or  from  the  hulk  be  in  all  oases  towed  by  a 
steam  tug  to  or  from  the  Custom  House,  London.  That 
all  yessels  leave  the  hulk  immediately  after  being  dis- 
charged. That  sailing  colliers  when  discharged  be  towed 
away  to  such  part  of  the  river  as  the  harbour  master 
maj  direct,  and  in  all  other  respects  be  worked  to  the 
satisfaction  of  the  conservators  under  the  inspection  of 
the  harbour  master,  and  with  the  full  understanding  on 
your  part,  that  if  at  any  time  hereafter  it  shall  be  found 
inexpedient  to  permit  the  hulk  or  moorings  to  remain  in 
that  or  any  other  part  of  the  river,  the  Conservators  will 
cause  the  same  to  be  removed.  Upon  reoeiving  from  you 
an  assurance  that  you  are  prepared  to  comply  with  these 
stipulations,  formal  permission  will  be  given  for  the 
moorings  of  the  hulk.    I  am,  &o,, 

Messrs.  Cory  and  Son.  E.  BubstalIi,  Sec. 

15.  As  in  the  case  of  Atlas  (No.  1),  the  plaintiffs 
caased  and  procured  the  moorings  therein  men- 
tioned to  be  laid  down  by  the  workmen  of  the 
conservators,  and  paid  the  conservators  for  the 
labour  and  materials  employed. 

16.  The  material  portion  of  the  moorings  of 
Atlas  (No.  2),  consists  of  two  anchors  similar  to 
the  Anchors  mentioned  in  paragraph  12,  but 
having  iron  instead  of  wooden  stocks  which  bnry 
themselves  by  their  own  weight  in  the  bed  of  the 
nver,  so  that  it  was  not  necessary  to  dredge  boles 
to  receive  them.  Bat  instead  of  the  stones  used 
for  Atlas  (No.  1),  two  large  fair  shaped  screws 
have  been  used.  These  are  screwed  into  the  bed  of 
the  river  to  a  depth  of  10ft.  [Plan  annexed.]  These 
screws,  together  with  the  two  single  fluke  anchors 
form  moorings  as  permanent  as  those  used  for 
Atlas  (No  1),  and  it  would  be  equally  impossible 
for  the  'derrick  using  tbem  to  weigh  them  in  the 
ordinary  way. 

17.  The  rent  paid  by  the  plaintiffs  is  6001.  per 
annum  for  the  moorings  of  Atlas  (No.  1),  and  6502. 
for  those  of  Atlas  (No.  2.) 

18.  20.  The  plaintiffs  deny  that  they  are  occu- 
piers of  land  in  the  parish,  and  liable  to  be  rated 
as  such,  and  therefore  refused  to  pay  the  said  sum  of 
139Z.  at  which  they  were  rated  or  any  part  thereof. 
Proceedings  were  thereupon  had  before  a  Metro- 
politan Police  Magistrate,  sitting  at  Greenwich, 
who  issued  a  warrant  of  distress  in  pursuance 
whereof  the  derrick  Atlas  (No  2.)  was  seized. 

The  plaintiffs  then  to  free  the  derrick  paid  the 
139Z.  with  71.  98.  for  costs,  under  protest,  and 
brought  this  action. 

21.  Pleadings  (to  which  no  objection  to  bo  taken) 
and  also  Thames  Conservancy  Act  1857  (20  &  21 
Vict.  c.  147)  (a)  made  part  of  case. 

(a)By  sect.  58  of  this  Act,  "  the  consideration  for  any 
licence  or  permission  which  may  be  granted  by  the  con- 
servators ....  for  laying  down  any  mooring  chains, 
or  for  driving  anv  piles  on  any  part  of  the  bed  or  soil,  or 
of  the  shores  of  the  river  Thames  ....  shall  be  sndh 


22.  The  question  for  the  court  is,  whether  the 

glaintiffs  are  occupiers  of  land  in  the  parish  of 
rreenwich,  and  liable  as  such  to  be  rated,  or 
assessed  to  the  relief  of  the  poor.  If  the  court  be 
of  opinion  that  they  are  not  such  occupiers  and 
are  not  so  liable,  the  verdict  is  to  be  entered  for 
the  plaintiffs  as  aforesaid.  If  the  court  be  of  a 
contrary  opinion,  then  a  verdict  is  to  be  entered 
for  the  defendant. 

Points  for  the  plaintiffs  :  That  the  plaintiffs  are 
mere  licensees ;  that  the  facts  found  do  not  vary 
this  case  in  principle  from  Oory  v.  OhurchwardenM 
of  Greenwich  (L.  Rep.  7  C.  P.  499),  that  the 
stones  and  screws  are  only  a  method  of  safe 
anchorage  applicable  to  a  large  vessel,  and  that  the 
plaintiffs  are  not  occupiers. 

Points  for  the  defendant:  That  the  &cts  show 
that  the  plaintiffs  have  a  beneficial  occupation  of 
those  parts  of  the  soil  of  the  river  within  the 
parish,  in  which  they  have  laid  down  and  keep  the 
moorings  of  the  derricks ;  and  that  the  oooupation 
of  the  plaintiffs  is  precisely  similar  to  that  of  the 
Conservators  of  the  Biver  Thames  as  disclosed  by 
Wathins  v.  MUton'nexi-Oravesend  (37  L.  J.  l3 
M.  0. ;  L.  Rep.  3  Q.  B.  350). 

Patchett  for  the  plaintiff.  —  There  is  no  such 
occupation  of  the  soil  of  the  river  by  thi)  plaintiffs 
as  to  make  them  liable  to  be  assessed  to  the  poor 
rate:  {Cory  and  others,  apps.  v.  Overseers  of 
Oreenvnch,  resps.,  L.  Bep.  7  0.  P.  499;  41 
L.  J.  142,  M.  C. ;  21  L.  T.  Bep.  N.  S.  150.)  The 
only  distinction  between  that  case  and  the  present, 
is  that  there  the  anchors  were  connected  with  the 
derrick  itself,  whereas  here  they  are  not  oonuected 
with  the  derrick  at  all.  [Lord  Colbbidge,  0.  J.— 
There  are  two  questions :  First,  is  this  an  occupa- 
tion of  the  river  P  secondly,  is  it  an  occupation  by 
the  plaintiffs  ?  Wathins  v.  Overseers  of  MtUon-natt- 
Qravesend  (L.  Bep.  3  Q.  B.  350 ;  87  L.  J.  73,  M.  C; 
18,  L.  T.  Bep.  N.  S.  601)  appears  to  be  somewhat 
in  favour  of  the  defendants.]    He  also  cited 

Grant  v.  Oxford  Local  Bocird,  L.  Bep.  4  Q.B.  9 ;  88 

L.  J.  39,  M.  C. ;  19  L.  T.  Bep.  N.  8. 978; 
Reg.  V.  Ahney  Park  Cemetery  Company ,  L.  Bep.  8 

Q.B.  315 :  29  L.  T.  Bep.  N.  8. 174 ; 
AUcm  V.  Liverpool  Union,  L.  Bep.  9  Q.B.  180 ;  4S 

L.  J.  69,  M.  C.  30 ;  SO  L.  T.  Bep.  K.  8.93; 
London   and  North^Westem  BaUway  Compmty  T. 
Mic)bma8e<»r,L.  Bep.lOQ.B.  70;  44L  J.89,M.C. ; 
31  L.  T.  Bep.  N.  S.  835. 
Barrow,  for  the  defendants,  relied  chiefly  on 
Forrest  v.  Churchwardens  of  Chreenwieh  (8  E.  &  B. 
890 ;  27  L.  J.  96,  M.  C.)    He  also  cited 

Chelsea  Waterworks  Company  v.  BasUy^  17  Q.  B.  8S8. 
'     Kiltovo  V.  Liskeard  Assessment  Comm/Utee,4AL.J, 
53,  M.  G. ;  L  Bep.  10  Q.  B.  7 ;  81 L.  T.  Bep.  N.  8. 601. 
Sects.  84,  88,  91,  and  105,  of  the  Thames  Con- 
servancy Act  1857  (20  &  21  Yiot.  o.  147)  were  also 
referred  to  in  the  course  of  the  argument. 

as  in  the  judgment  of  some  oompsisiit  person  shsll  be 
deemed  to  be  the  valae  thereof  to  the  pemoa  obtainuig 
each  lioenoe."  By  aeot.  91  '*  no  moorinff  chains  shsll  be 
pat  down  or  placed  in  any  part  of  the  nver  withont  the 
permission  of  the  oonserTators  prsfioiisly  obteined,  sad 
every  snoh  mooring  chain  whieh  shall  ba  pat  down  or 
placed  shall  be  so  oontinaed  only  daring  this  plsasnrssf 
the  oonserrators ;  and,  the  oonsanraton  assy  at  aay  tuaa 
by  giving  one  week's  notioe  hi  writing,  rsqaize  sask 
mooring  chains  to  be  remored ;  and  la  case  dafaalt  sbw 
be  made  in  anch  remoyal  beyond  the  tine  to  be  aonDtioBed 
in  snoh  nottoe,  such  mooring  chain  shall  be  treatsd  l^tba 
oonaeryators  as  a  nniaaace  and  nmowsd  aooofdia^* 
Theefttateof  the  Crown  in  the  aofl  and  bad  of  tbeiivir 
within  the  flax  and  reflux  of  the  tide  waa  agreed  iob« 
conveyed  to  the  conaerratora  by  arttdlaa  of  agiasaisnt 
set  forth  in  the  preamble  to  the  JLoi. 
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Lord  CoLBKiDGB,  C.  J. — ^I  am  of  opinion  tbat 
the  plaintiffs  are  entitled  to  jadgment.  This  was 
an  faction  to  recover  damages  for  an  alleged  un- 
lawful distress  for  rates,  and  the  qnestion  for  us 
to  determine  is  whether  the  rate  was  lawfollj  made. 
The  plaintiffs  have  been  rated  for  occupation  of 
land  enhanced  in  value  by  reason  of  the  profits 
which  are  earned  by  such  occupation,  the  descrip- 
tion of  the  subject  matter  bemg  "moorings  to 
which  ooal  derricks  and  apparatus  are  moored  to 
the  bed  of  the  river."  It  is  said  that  even 
assuming  that  there  was  an  actual  exclusive 
cocapation,  the  question  has  already  been  decided, 
and  in  favour  of  the  {plaintiffs,  the  parties  being  sub- 
Btantially  the  same,  in  Cory  v.  Overseers  of  Green* 
mch  {vhi  sup.).  But  I  am  of  opinion  that  the 
drcnmstanoes  of  that  case  make  it  distinguishable 
from  this.  The  ground  of  that  decision,  as  appears 
from  the  judgment  of  Willes,  J.,  was  that  the  actual 
moorings  could  not  be  occupied,  but  were  part  of 
the  derricks.  The  question  it  is  really  necessary  for 
us  to  decide  here  is  whether  there  was  such  an 
occapation  by  the  plaintiffs  as  to  make  them  the 

S roper  objects  of  a  rate.  Now  the  correct 
efinition  is  given  in  AUcmy.  Overseers  of  Liverpool 
{ubi  ewp.),  and  is  "  whether  or  not  there  was  any 
exdiiBive  occupation  "  ^ven  by  the  conservators 
to  the  plaintiffs.  Such  m  effect  is  the  test  applied 
in  the  London  and  North  Western  Baihvay  Comr 
oany  v.  Buchtnasier  (uhi  fup.),  and  in  Forrest  v. 
The  Overseers  of  Qreenwieh  (ubi  swp.)  Was  there 
then  such  an  occupation  in  the  present  case  P  I 
think  not.  The  Conservators  of  the  Thames  had 
no  statutory  power  to  grant  away  the  soil  of  the 
river,  and,  looking  to  the  resolution  of  the  con- 
servators, under  which  the  plaintiffs,  for  such 
occapation  as  they  had,  and  to  the  91st  section  of 
the  Act,  by  which  moorings  may  be  removed  at 
any  time  at  the  will  and  pleasure  of  the  conser- 
vatorB,  I  cannot  think  that  that  resolation  was 
anythiog  moire  than  a  revocable  licence  to  use. 

Bbett,  J. — ^The  question  whether  the  plaintiffs 
were  rateable  in  this  case  depends  on  two 
questions ;  first,  whether  a  particular  part  of  the 
soil  of  the  river  has  been  so  dealt  with  as  to 
render  some  person  or  other  rateable ;  and,  if  so, 
secondly,  whether  the  plaintiffs  are  the  persons 
rateable.  Mr.  Fatohett  argues  that  we  are  con- 
daded  by  Cory  v.  Overseers  of  Greenwich  (ubi  sup.), 
but  neither  point  was  decided  there.  The  mode  of 
dealing  with  the  soil  of  the  river  was  not  with  any 
fixed  spot,  and  therefore  no  person  whatever  could 
be  rated.  Mr.  Barrow  on  the  other  hand  cites 
Wcdhms  ▼.  MiLion-next-Gravesendt  and  argues 
that  that  case  shows  that  some  person,  at  all 
events,  is  rateable.  Kow  in  that  case  Blackburn  J., 
appears  to  have  thought  that  the  conservators 
were  rateable,  and  ought  to  be  rated,  unless  they 
had  given  away  possession.  If  thev  ^ve  an  ease- 
ment, it  may  be  that  they  are  rateable  in  respect  of 
it.  But  assuming  that  the  conservators  are  rateable, 
are  the  plaintiffs  rateablealso  ?  Mr.  Patchett  argues 
that  they  cannot  be  so,  because  the  conservators 
cannot  give  an  occupation.  To  this  proposition 
I  cannot  assent.  If  the  conservators  assumed  to 
^ye  an  occupation  which  the  plaintiffs  accepted. 
It  would  not  be  in  the  mouths  of  the  plaintiffs, 
who  would  be  mere  encroachers,  to  say  that  they 
were  not  rateable.  But  it  is  clear,  from  all  the 
cases,  that  for  a  man  to  be  rateable,  he  must  have 
exclusive  possession  of  the  soil,  and  a  man  having 
a  mere  licence  to  use  the  soil  cannot  be  said  to 


have  exclusive  possession.  The  question,  there- 
fore, is,  what  is  the  true  construction  of  the  reso- 
lution of  the  conservators,  and  I  think  that  by 
that  resolution  they  merely  gave  a  licence  to  use 
the  soil,  reservinii:  to  themselves  the  resumption 
of  absolute  power  over  it  at  any  moment.  The 
plaintiffs,  therefore,  having  no  exclusive  pos- 
session, are  not  subject  to  the  rate. 

Denman,  J. — It  is  material  to  look  at  the  terms 
on  which  the  plaintiffs  occupied  what  is  alleged 
to  be  the  subject-matter  of  a  rate.  Looking  ac 
those  terms,  I  can  see  nothing  but  a  permission  to 
lay  down  moorings,  subject  to  the  powers  and 
duties  of  the  conservators  to  remove  tnem  at  any 
time  under  the  91st  section  of  their  Act.  Our 
judgment  must,  therefore,  be  for  the  plaintiffs. 

Judgment  for  plaintiffs. 

Attorney  for  the  plaintiffs,  Mark  Sheppard. 
Attorney  for  the  defendants,  W.  Bristow. 


COUBT  OF  EXCSEQUEB. 

Beported  by  H.  Lbxoh,  and  Ctbxl  Dodd,  Eiqs.,  BuniBten-&t- 


Jan.  20,  21,  and  May  8,  1875. 

The   Guabdians  of  Halifax   Union  v.  Wheel- 
weight. 

Treasurer  to  poor  lato  guardians — Action  against  by 
guardians  for  negligence — Banker  and  customer 
— Faym^ent  of  orders  fraudulently  altered — Pay 
m&nt  of  orders  withjorged  indorsemsnts — Negli' 
gent  draunng  of  orders  by  guardians — Liability 
—16  ^'  17  Vict.  c.  59,  «.  19. 

The  defendant,  the  salaried  manager  of  a  hank,  was 
treasurer  to  the  plaintiffs,  the  guardians  of  the 
poor  of  the  H,  Union,  and  tro*  appointed  such  by 
them  in  1867,  under  the  Poor  Law  Consolidated 
Order  of  24Ah  July  1847,  At  the  time  of  his  op- 
povntment  the  ptaintiffs*  account  was  kept  in  a 
common  pass  hook,  headed,  "  Guardians  of  H,  P. 
L.  Union  in  account  with  the  H.  Banking  Com' 
pony ;"  but  it  was  afterwards  kept  in  a  treasurer's 
book  accordina  to  the  form  prescribed  by  the  Poor 
Law  Board,  but  no  change  was  made  in  the  hank 
ledger.  Moneys  were  from  time  to  time  paid  in 
across  the  counter  of  the  hank,  of  which  the  de- 
fendant was  manager,  to  the  bank  clerks,  to  the 
credit  of  the  account  of  the  plaintiffs,  and  were 
dealt  with  hy  the  bank  in  the  same  way  as  the 
moneys  of  other  customers ;  and  orders  signed  on 
behalf  of  the  plaintiffs  were  cashed  like  cheques 
payable  to  order.  The  defendant  received  no 
remuneration  or  salary  as  treasurer,  nor  any 
nrofitfrom  the  use  of  the  money  left  in  his  hands ; 
out  the  plaintiffs,  when  their  balance  at  the  bank 
exceeded  3000Z.,  were  allowed  interest  in  respect  of 
it  by  the  bank. 

It  was  the  duty  of  L.,  a  person  vi%  the  service  of  the 
clerk  to  the  gtia/rdians,  tojUl  up  orders,  drawn  on 
the  defendant  for  poAjm^nt  of  money,  for  signature 
by  tJie  guardians ;  and  he  drew  a  large  number 
cf  orders  in  such  a  way  as  to  enahle  himself,  after 
they  had  heen  duly  signed  by  two  guardians  and 
countersigned  by  the  clerk,  to  increase  the  atnounis 
for  which  they  had  been  drawn  hy  inserting 
words  and  figures  in  blank  spaces  left  by  him  for 
the  purpose,  and  he  increased  the  amounts  accord' 
ingly.  He  also  forged  the  indorsements  of  the 
payees  on  some  of  tiie  orders  of  which  lie  had  so 
increased  the  amounts,  and  also  on  some  of  which 
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he  had  not  altered  the  original  amounts.  Of  all 
theee  orders  he  obtained  payment  at  the  hanh^ 
where,  on  presentation,  they  were  paid  in  the 
ordinary  way. 
The  arbitrator,  on  a  ease,  stated  in  an  action  by  the 
guardians  to  recover  frorfh  the  defendant  the 
amount  of  the  orders  so  paid,  found,  as  a  fact,  that 
the  payment  of  the  excess  by  the  treasurer's  clerks 
was  due  solely  to  the  fact  that  they  were  misled  by 
want  of  proper  caution  on  the  part  of  the  plaintiffs 
and  tJisir  clerk,  in  signing  the  orders  fraudulently 
prepared  by  L.  for  their  signature,  and  that  L. 
was  enabled  to  make  the  fraudulent  additions  to 
the  amounts  by  a  similar  want  of  caution  on  their 
part. 
An  action  which  the  plaintiffs  had  brought  against 
their  said  clerk  for  a  negligent  breach  of  duty  with 
respect  to  the  above  mentioned  orders,  was  com- 
promised on  payment  by  him  of  an  agreed  sum  of 
money,  and  proceedings  were  stayed  by  a  judge's 
order.  The  plaintiffs  then  brought  a  like  action 
against  the  defendant  as  trea^surer,  to  which 
(amongst  other  defences)  he  contended  thai  the  com-- 
promise  of  the  plaintiffs*  action  against  their  clerk 
was  a  bar  and  an  answer,  on  the  ground  that  the 
treasurer  and  the  clerk  were  joint  wrongdoers 
in  the  matter. 
Held,  by  the  Court  of  Exchequer  (Cleasby,  PoUock, 
and  Amphlett,  BB.),  that  the  negligence  of  the 
plaintiffs  and  tJieir  clerk,  in  drawing  the  orders, 
disentitled  the  plaintiffs  to  complain  of  the  cashing 
of  the  frauduL&tU  orders  by  tlie  bank,  on  the 
principle  that,  as  a  man  cannot  take  advan' 
tage  of  his  own  wrong,  so  he  cannot  complain  of 
the  consequences  of  his  own  default  against  a 
person  who  was  misled  by  thai  default  without 
any  fault  of  his  own. 
Held  also,  as  to  the  payment  of  the  orders  with  the 
forged  indorsements,  that  the  account  at  the  bank 
was  in  effect  the  plaintiffs*  a<iCouni,  and  thai 
although  the  defendant  as  treasurer  could  not 
claim  the  prot-ection  given  to  bankers  by  sect. 
19  0^  the  IQ  ^  17  Vict.  c.  59,  yet  the  bank  was 
entitled  to  tlie  protection  thereby  afforded;  and 
that  as,  by  the  plaintiffs*  direction,  the  only 
receipt  by  tlie  defendant  was  the  receipt  by  the 
bank,  he  could  not  rightly  be  held  liable  where  the 
bank  without  any  act  or  default  on  his  part  were 
discharged. 
Tuts  was  a  epecial  case  stated  by  an  arbitrator 
for  the  opinion  of  the  court  nnder  the  following 
circumslAnces : 

1.  The  plaintiffs  are  the  Gnardians  of  the  Poor 
of  the  Borough  of  Halifax,  and  the  defendant  is 
their  treasurer,  appointed  as  such  nnder  the  Poor 
Law  Consolidatea  Orders  of  the  24th  July  1847. 
His  duties  as  treasurer  were  defined  by  the  con- 
solidated orders  abovementioned,  of  which  the  fol- 
lowing were  considered  by  the  arbitrator  material 
to  the  decision  of  the  case. 

Article  203.  The  following  shall  be  the  duties  of 
the  treasurer  of  the  union :  No.  1.  To  receive  all 
moneys  tendered  to  be  paid  to  the  guardians,  and 
to  place  the  same  to  their  credit.  No  2.  To  pay 
out  of  any  moneys  for  the  time  being  in  his  hands 
belonging  to  the  guardians  all  orders  for  money 
which  shall  be  drawn  upon  him  in  conformity 
with  Article  84,  when  the  same  shall  be  presented 
at  the  house  or  usual  place  of  business  of  the 
treasurer,  and  within  the  usual  hours  of  business. 
No.  3.  To  keep  an  account  under  the  proper  heads 
of  all  moneys  received  and  paid  to  nim  as  such 


treasurer,  to  balance  the  same  at  Lady  Day  and 
Michaelmas  in  every  year,  and  to  render  an 
account  of  such  moneys  to  the  gnardians  when 
required  by  them  so  to  do.  No.  4.  Whenever 
there  are  not  funds  belonging  to  the  gnardians  in 
his  hands,  as  treasurer  to  the  Union,  to  report  the 
fact  of  such  deficiency  to  the  commissioners. 
No.  5.  To  submit  a  proper  account  together  with 
tho  bonds  of  any  ofi&cer  which  may  be  in  his 
custody  to  the  auditor  at  the  place  of  audit,  and 
at  the  times  and  in  such  manner  as  may  be  re- 
quired by  the  regulations  of  the  commissioners. 
No.  6.  To  receive  the  moneys  payable  to  him  as 
treasurer  of  the  Union  under  any  Act  of  Parlia- 
ment or  other  authority  of  law. 

By  Article  204  it  was  provided  that  the  regnla- 
tions  in  Article  203  should  not  be  applicable  to 
cases  in  which  the  Grovemor  and  Company  of  the 
Bank  of  England  might  act  as  treasurer  of  the 
Union  or  bankers  to  the  guardians.  ByArtide 
84,  the  guardians  were  to  pay  every  sum  greater 
than  £o  by  an  order,  wnich  should  be  drawn 
upon  the  treasurer  of  the  Union,  and  should  be 
signed  by  the  presiding  chairman  and  two  other 
guardians  at  a  meeting,  and  should  be  counter- 
signed by  the  clerk. 

2.  The  defendant  is,  and,  at  the  time  of  his 
appointment  in  Aug.  1867,  was,  known  to  be  Uie 
salaried  manager  of  the  Halifax  Commercial  Bank; 
and  it  appeared,  from  an  entry  in  the  minute  book 
of  the  guardians,  that  he  was  appointed  treasurer 
because  a  majority  of  the  gnanlians  considered 
it  desirable  that  the  treasurer  should  be  a  bank 
manager. 

3.  The  course  of  business  between  the  plaintiffs 
and  the  defendant  was  as  follows  :  Sums  of  money 
were  from  time  to  time  paid  into  the  account  of 
the  plaintiffs  across  the  bank  counter  to  the  bank 
clerks,  and  the  orders  signed  on  behalf  of  the 
plaintiffs  were  cashed  like  cheques  payable  to 
order. 

4.  When  the  defendant  was  first  appointed 
treasurer,  the  plaintiffs'  account  was  kept  in  a 
common  pass  book,  headed,  **  Guardians  of  Haliiax 
Poor  Law  Union  in  account  with  the  Halifax  Com- 
mercial Banking  Company  (Limited).*'  The 
account  was  afterwards  kept  in  a  treasurer's  book, 
according  to  the  form  prescribed  by  the  con* 
solidated  order  of  the  Poor  Law  Board  (set  out  in 
Glen's  Poor  Law  Board  Orders,  page  542),  but  no 
change  was  made  in  the  bank  ledger. 

5.  No  express  remuneration  or  salary  was 
assigned  to  the  defendant  as  treasurer. 

6.  Article  174  of  the  consolidated  orders  of  the 
Poor  Law  Board  is  as  follows :  "  If  no  remnnera- 
tion  or  salary  be  expressly  assigned  to  the 
treasurer,  the  profit  arising  from  the  use  of  money 
from  time  to  time  left  in  his  hands  shall  btt 
deemed  to  be  the  payment  of  his  servioes. 

7.  The  defendant  never  received  any  profit  fVom 
the  use  of  monev  left  in  his  hands,  and  the  sams 
deposited  by  the  plaintiffs  were  dealt  with  by 
the  Bank  in  every  respect  in  the  same  manner  as 
funds  deposited  with  them  by  other  customers ;  and 
it  was  understood  that  when  the  balance  to  the 
credit  of  the  guardians  exceeded  30002.  they  should 
be  allowed  interest  in  respect  of  it  by  the  HaliliKX 
Commercial  Bank.  During  the  period  of  the 
transactions  hereinafter  mentioned  they  were  on 
several  occasions  credited  with  sums  of  money  as 
interest,  whioh  were  entered  in  the  treasurer's 
book  as  payments  to  their  credit  by  the  iMunk. 
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The  orders  drawn  by  the  gnardians  were  upon 
forms  in  the  following  words  and  figures : — 

Ko.  Halifax  nnion,  Halifax,        187    . 

To  John  Ghraham  Wheelwriffht,  Esq.,  Treasurer  of  the 
Guardians  of  the  Poor  of  the  Halifax  Union,  in  the 
oonnty  of  York,  at  the  bank  of  the  Oommeroial  Bank- 
ins  Company,  Halifax. 

Pay  to  ,  or  order,  the  snm  of  ponnda, 

ahillings  and  penoe,^  and  charge  the  same  to  the 

Moonnt  of  the  said  fniardians. 

A.  B.,  Presiding  Chairman. 
C.  J>.X  Gnardians  of  the  Poor  of  the 
E.  ¥.,}  said  Union. 

Connteraigned  by 

Clerk  to  the  Board  of  Gnardians. 

K.B.  The  gnardians  request  that  this  order  for  pay- 
ment may  he  presented  for  payment  within  fourteen 
days  from  the  date  hereof,  and  within  the  nanal  hoars  of 
business. 

They  were  in  erery  case  signed  and  counter- 
signed in  the  manner  required  by  sect.  8i  of  the 
Consolidated  Orders  of  the  Poor  Law  Board. 

9.  Cbarles  Bars  tow  was  clerk  to  the  board  of 
guardians,  and  ho  had  in  his  employment  a  clerk 
named  Laidler.  It  was  Laidler's  duty  to  fill  up 
the  orders  for  the  signature  of  the  guardians,  so 
that  when  filled  up  the  whole  of  the  writing  and 
fignres  on  them,  with  the  exception  of  the  signa- 
tures of  the  guardians  and  the  counter  signature 
of  Barstow,  were  in  Laidler's  handwriting.  Laid- 
ler drew  a  largo  number  of  orders  in  such  a 
manner  as  to  enable  himself  to  increase  the  amount 
after  they  had  been  duly  signed  and  counter- 
signed ;  and  he  did  increase  them  accordingly  by 
various  sums;  in  most  instances  by  101.,  the 
syllable  "teen"  being  written  after  the  word 
"four,"  "seven,"  "eight,"  or  "nine,"  and  the 
figure  1  being  inserted  before  the  figures  4,  6,  7,  8, 
or  9,  in  spaces  left  by  him  for  the  purpose.  In 
some  instances  he  increased  the  amount  by  a 
larger  sum,  as  "twenty,"  "  thirty,"  &c.,  by  writing 
one  of  those  words  before  a  smaller  sum,  and 
making  a  corresponding  alteration  in  the  figures 
denoting  the  amount. 

11.  Laidlidr  also  found  means  to  obtain  the 
indorsements  of  the  payees  to  a  large  number  of 
these  orders.  No  evidence  was  given  as  to  the 
exact  means  by  which  this  was  effected ; 
bat  it  appeared  probable  that  the  amounts  were 
increasea  after  the  indorsements  were  obtained. 
The  orders  so  fraudulently  increased  in  amount, 
but  genuine  in  all  other  res[)ect8,  were  presented 
and  paid  at  the  bank  in  the  ordinary  way ;  and  it 
was  found  as  a  fact  by  the  arbitrator  that  the  pay- 
ment by  the  treasurer's  clerks  of  the  excess  in 
these  instances  was  due  solely  to  the  fact  that  they 
were  misled  by  want  of  proper  caution  on  the  part 
of  the  cruardians  and  their  clerk  in  signing  the 
orders  fraudulently  prepared  by  Laidler  for  their 
signature. 

13.  In  other  cases,  the  orders  not  bein^  other- 
wise tampered  with,  Laidler  forged  the  mdorse- 
ments  of  the  payees,  and  so  obtained  the  amounts 
for  which  the  orders  were  drawn,  the  total 
amount  of  such  orders  being  287Z.  9».  bd. 

14.  In  other  cases:,  Laidler  both  increased  the 
amountH  of  the  orders  in  the  way  before  men- 
tioned, and  also  forged  the  indorsements  of  the 
payees,  and  then  presented  and  obtained  payment 
of  the  full  amount  to  which  he  had  altered  the 
orders,  the  original  amount  of  them  being 
82Z.    12«.    id.;    and    the    altered    and  increased 
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amount  bein^  273Z.  12«.  4e2.,  the  fraudulent  addi- 
tion amounting  to  1912.  In  every  case  Laidler 
was  enabled  to  make  these  fraudulent  additions  to 
the  original  sums  by  a  want  of  caution  on  the 
part  of  the  guardians  and  their  clerks  as  above 
described. 

15.  The  guardians  brought  an  action  against 
Barstow,  their  clerk,  for  negligence  and  breach  of 
duty  (the  pleadings  and  particulars  to  be  taken  as 
part  of  this  case),  and  in  their  particulars  they 
claimed  368U.  178.  bd.,  which  included  all  the 
orders  contained  in  the  particulars  in  the  present 
action.  The  action  against  the  clerk  was  compro- 
mised by  an  agreement  to  stay  proceedings,  "  on 
payment  to  the  plaintiffs  of  the  sum  of  2^201.4:8. 6d., 
the  amount  of  certain  of  the  orders  or  chec|ues 
enumerated  in  the  particulars  of  the  plaintiffs* 
demand,"  to  be  paid  by  instalments,  as  therein  men- 
tioned, "  this  sum  to  be  accepted  in  full  discharge 
of  all  claims,  demands,  and  liabilities  in  this 
action,  or  otherwise,  against  the  defendant  as  clerk 
to  the  board;"  the  plaintiffs  engaging  to  assist 
Barstow  in  any  proceedings  to  recover  any  money 
from  Laidler,  or  his  estate,  or  in  prosecuting  him, 
on  being  indemnified  by  Barstow. 

16.  The  particulars  delivered  in  the  present 
action  against  the  defendant  claimed  the  sum  of 
2379Z.  98.  bd.,  in  respect  of  the  different  classes  of 
orders  above  referred  to.  Of  these  orders  as  many 
as  thirty-five,  of  which  1302Z.  had  been  fraudulently 
obtained,  were  orders  payable  to  Barstow,  and  had 
been  fraudulently  increased  ;  and  as  the  plaintiffs 
considered  that  this  compromise  with  Barstow 
deprived  them  morally,  though  not,  may  be,  legally, 
of  the  right  to  recover  upon  them  against  the 
defendant,  they  abandoned  that  part  of  their 
claim;  and  claimed  only  against  the  defendant  the 
balance  of  the  total  sum  in  respect  of  orders,  some 
of  them  increased,  some  indorsed,  and  some  both 
increased  and  indorsed  by  Laidler,  as  above  men- 
tioned. 

The  defendant  contended,  first,  that  the  com- 
promise with  Barstow  extinguished  the  plaintiff's 
claim  to  recover  in  respect  oi  any  of  the  items  in 
their  particulars ;  und,  secondly,  that  as  to 
2872.  98.  bd.,  the  defendant  was  within  the  16  &  17 
Vict.  c.  69,  s.  19(a) ;  and  that  as  to  2732.  12*.  4?. 
he  was  not  liable  to  any  part  of  it,  or,  at  all  events, 
only  for  822.  128.  4d.,  being  the  amount  of  the 
orders  as  originally  drawn. 

17.  The  questions  reserved  by  the  arbitrator 
for  the  opinion  of  the  court  were — (1)  Does  the 
settlement  with  Barstow  in  the  action  of  the  guar- 
dians against  him  prevent  the  plaintiffs  from  re- 
covering against  the  defendant  in  the  present 
action?  If  that  question  be  answered  affirma- 
tively, then  a  verdict  is  to  be  entered  for  the  do- 
fendant,  and  a  plea  is  to  be  taken  to  have  been 
added  setting  up  this  defence,  to  which  the  plain - 


(a)  The  16  &  17  Viot.  o.  59,  s.  19,  enacts  as  follows  : 
**  Provided  always  that  any  draft  or  order  drawn  upon  a 
banker  for  a  snm  of  money  payable  to  order  on  demand, 
which  shall,  when  presented  for  payment,  pnrport  to  be 
indorsed  by  the  person  to  whom  the  same  shall  be  drawn 
payable,  shall  be  a  snffioient  anthority  to  snob  banker  to 
pay  the  amonnt  of  snch  draft  or  order  to  the  bearer 
thereof ;  and  it  shall  not  be  inonmbent  on  snch  banker 
to  prove  that  snch  indorsement,  or  any  snbspqaent  in- 
dorsement, was  made  by  or  nnder  the  direction  or  antho- 
rity of  the  person  to  whom  snch  draft  or  order  was  or  is 
made  payable  either  by  the  drawer  or  any  indoreer 
thereof." 
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tiffs  are  to  bo  taken  as  having  demurred,  and 
judgment  thereon  is  to  be  deemed  to  have  been 
given  for  the  defendants.  If  that  settlement  does 
not  so  operate,  then  (2)  are  the  plaintiffs  entitled  to 
recover  from  the  defendant  any  and  which  of  the 
following  sums :  2872.  9^.  bd.,  the  amount  of  the 
cheques  of  which  Laidler  forged  the  indorsements ; 
2732.  120.  4d.,  the  amount  of  those  of  which  he 
both  forged  the  indorsements  and  increased  the 
amounts;  or  822.  12«.  4<2.,  the  amount  fur  which 
such  last-mentioned  orders  were  originally  drawn ; 
or  191Z.,  the  amount  \>£  the  fraudulent  additions 
thereto  P  If  the  plaintiffs  are  entitled  to  recover 
any  one  or  more  of  these  sums,  a  verdict  is  to  be 
entered  for  them  for  that  amount;  if  otherwise, 
then  for  the  defendant. 

Field,  Q.C.  (with  him  was  Oihhons),  for  the 
plaintiffs. — First,  with  respect  to  the  whole  action, 
the  settlement  of  the  plaintiffs'  action  against 
Barstow  does  not  affect  the  present  action  in  any 
way.  The  duties  of  Barstow,  as  clerk,  and  the 
defendant,  as  treasurer,  to  the  guardians,  were 
entirely  diistinct  the  one  from  the  other ;  and  as 
there  was  no  joint  tort  committed  by  them,  and 
the  present  action  is  for  a  separate  tort  by  Barstow 
alone,  the  rule  in  Brinsmead  v.  Harrison,  in 
the  Exchequer  Chamber  (24  L.  T.  Rep.  N.  S. 
790 ;  L.  Rep.  7  C.  P.  347 ;  40  L.  J.  281,  C.  P.) 
does  not  apply.  Secondly,  with  respect  to  both 
the  sums  of  2872.  9«.  5d.  and  273Z.  128.  4d.,  paid  on 
the  orders  with  the  forged  indorsements,  no  negli- 
gence is  found  in  the  plaintiffs  conducing  to  that 
forgery,  and  the  defendant  is  not  within  the  pro- 
tection of  the  19th  section  of  the  16  &  17  Vict., 
c.  59,  as  he  is  not  a  "  banker  "  within  its  terms. 
He  is  called  in  the  case  the  "  salaried  manager  "  of 
the  bank,  and  the  enactment  is  in  favour  of 
bankers  only:  {Ogden  v.  Benas  and  others, 
30  L.  T.  Rep.  N.  S.  683 ;  43  L.  J.  269,  C.  P. ; 
L.  Rep.  9  0.  P.  613.)  The  plaintiffs  were 
acting  under  limited  statutory  authority,  and 
they  appointed  a  treasurer  under  a  statutory 
duty  in  them  so  to  do.  The  orders  of  the 
Poor  Law  Board  would  show  that  the  relation 
between  the  guardians  and  the  defendant  was  not 
that  of  customer  and  banker,  but  rather  of  master 
and  servant,  or  principal  and  agent.  The  inten- 
tion was  tha  the  guardians  should  not  themselves 
have  a  banking  account,  but  that  a  person  to  be 
appointed  by  them  should  'keep  and  be  answerable 
to  them  for  all  moneys  paid  to  them.  The  plain- 
tiffs had  no  banking  account  and  no  pass  book. 
There  was  no  other  banking  account  than  that  of 
the  defendant;  and  the  orders  of  the  plaintiffs 
were  not  on  the  bank,  but  on  the  defendant  at  the 
bank,  and  the  defendant  might  have  kept  the 
account  at  any  other  bank.  The  bank  were  glad 
to  have  the  advantage  of  the  account  by  their 
manager  being  made  treasurer,  and  that  would 
account  for  his  having  no  express  remuneration  or 
salary.  But,  thirdly,  even  if  the  16  &  17  Yict.  c. 
50  protects  the  defendant,  still,  as  to  the  19U. 
excess  by  the  forged  indorsements  beyond  the 
amount  for  which  the  orders  were  originally  drawn, 
the  defendant  is  liable  for  the  loss,  and  cannot  put  it 
upon  the  plaintiffs,  his  customers.  He  cannot  dis- 
charge hiniself,  except  by  showing  pavments  made 
by  the  plaintiffs'  authority,  and  for  this  the  cases 
of  Hall  V.  FuUer  (6  B.  &  C.  750),  and  Scholoy  v. 
liamehottoin  (2  Camp.  485),  are  authorities.  The 
present  case  is  not  within  Young  v.  Qrote  (4  Bing. 
253 ;  5  L.  J.  165,  0.  P.) ;  and  in  Boharts  v.  Tucker 


(16  Q.  B.  560,  at  p.  680;  20  L.  J.  270,  Q.  B.). 
Parke,  B.,  said  that  the  plaintiff,  by  signing  a 
blank  cheque,  had  given  authority  to  anyone  into 
whose  hands  it  was  to  fill  it  up  m  any  way  that 
the  blank  permitted.  The  arbitrator  nas  found 
want  of  caution  merely,  which  is  not  BuffideDt 
There  is  nothing  here  equivalent  to  an  estoppel, 
which  it  is  necessary  there  should  be :  (See  per 
Parke,  B.  and  Lord  Cranworth,  in  the  Chvemon, 
Sep.,  of  the  Bank  of  Ireland  v.  Evans's  trustees,  5 
H.  of  L.  Cas.  389,  at  pp.  410—413.)  In  Swan  v. 
The  North  British  Australasian  Company^  in 
error  (2  H.  A  C.  175;  32  L.  J.  273,  Ex.), 
where  blank  forms  of  transfer  of  shares  were 
executed  by  the  plaintiff  at  the  request  of  his 
broker,  who  filled  them  up  by  forgery,  the  Gonrt 
of  Exchequer  Chamber  held  there  was  not  snch 
negligence  as  would  create  an  estoppeL  He 
cited  also. 

Coles  Y,  The  Bank  of  Englemd,  10 A. in  1^,4S^ ;  9L.J* 
N.  S.  86,  Q.  B. 

A.  WiUs,  Q.O.  (with  him  was  /.  TF.  MeiUor)  for 
the  defendant,  contra, — For  a  loss  happening 
through  the  negligence  of  the  customer,  the  general 
rule  is  that  he  and  not  the  banker  is  responsible. 
Now  in  Hall  v.  Fuller  there  was  no  negligence  on 
the  part  of  the  customer,  whereas  in  Young  v.  Grots 
there  was,  and  that  distinguishes  the  two  cases. 
Young  v.  Qrote  has  never  been  overruled,  and  its 
authority  has  been  expressly  recognised  in  Ex 
parte  Swan  (30  L.  J.  113,  C.  P ;  7  C.  B.,  N.  S., 
400)  and  aJso  in  the  House  of  Lords  in  Orr 
V.  The  Union  Bank  of  Scotland  (1  Macq.  H.  L.  Cas. 
513).  Lord  Cranworth  there  says,  "  The  principle 
is  a  sound  one,  that  where  the  customer's  neglect 
of  due  caution  has  caused  his  bankers  to  to&b  a 
payment  on  a  forced  order  he  shall  not  set  up 
against  them  the  invalidity  of  a  document  whioi 
he  has  induced  them  to  act  on  as  genuine."  The 
case  here  finds  expressly  that  the  payment  was 
due  solely  to  the  bank  clerks  being  misled  by  the 
plaintiffs  want  of  proper  caution,  and  so  negligence 
on  their  part  or  in  the  defendant  is  excluded. 
Then  as  to  the  forged  indorsements ;  sect.  19  of 
the  16  &  17  Yict.  c.  59,  protects  the  defendant 
That  the  statute  was  meant  to  protect  all  persons 
acting  as  bankers  would  appear  from  the  schedule 
to  the  55  €reo.  3,  c.  18,  exempting  from  duty  "all 
drafts,  &c,,  drawn  upon  anv  Danker  or  any  person 
or  persons  acting  as  a  banker."  That  those  latter 
words  were  omitted,  per  incwriam,  from  the  16  St 
17  Yict.  c.  59,  which  repeided  the  earlier  Act  of 
Geo.  3,  is  shown  bv  the  fact  that  in  the  subse- 
quent Act  of  17  &  18  Yict.  c.  83,  s.  7,  the  words 
are  restored.  The  omitted  words  should,  there- 
fore, be  read  into  sect.  19,  as  the  exemption  was 
meant  to  be  as  wide  under  the  16  &  1/  Yict.  as 
th^t  under  the  repealed  Act  of  Geo.  3.  Again, 
the  account  at  the  bank  was  substantially  and  in 
effect  the  plaintiffs'  account,  and  kept  there  by 
their  direction.  Lastly,  the'  settlement  of  the 
plaintiffs'  action  against  Barstow  is  an  answer  to 
the  present  action.  But  for  the  negligence  of 
Barstow,  the  payments  made  by  the  bank,  of 
which  the  plaintiffs  complain,  would  not  have  been 
made.  Substantially  the  tort  was  a  joint  one, 
and  Brinsmead  v.  Harrison  (uhi  sup,)  applies. 

Gibbons,  in  reply,  referred  to — 
Reg.  V  BraifUres  Union,  1 Q.  B.  190 ;  10  L.  J.  71,  X.C.  f 
PottY,  CUgg,  16  M.  Si  W.,  821;  16  L.  J.  910,  Bz.; 
and  the  22  Geo.  8^  c.  88,  s.  12. 
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Mam  &— The  judgment  of  the  court  (Cleasby, 
Pollock,  and  Anxphlett,  BB.),  mm  now  deUrered 
by 

Glbasbt,  B. — In  this  case,  which  was  argued 
before  my  brothers  Pollock  and  Amphlett  and 
myself,  the  question  is  whether  the  defendant, 
who  was  the  treasurer  of  the  plaintiffs,  is  liable  to 
them  for  moneys  receiyed  and  not  accounted  for  P 
The  facts  appear  upon  the  special  case,  and  it  is 
unneoessary  to  recapitulate  them.    The  question 
arises  upon  two  items,  that  is,  as  was  agreed  to 
by    the   learned    counsel    on   both    sides,    it    is 
reduced    to    two    items.    The   two   items    are, 
first,  273Z.  12«.  4d.  (composed   of  two  amounts, 
1912.  and  82L  12«.  4td,) ;  second,  2872.  9«.  bd.    The 
question  upon  the  first  item  is,  whether  the  defen- 
dant can  claim  the  credit  of  payments  made  by 
him  upon  orders  which  had  been  signed  by  the 
plaintiffs,  but  had  become  forgeries  by  the  amounts 
being  increased.    Under  ordinary  circumstances 
he  could  not  claim  the  benefit  of  these  payments, 
but  it  was  said  that  the  forgeries  were  attributable 
to  the  negligence  and  improper  manner  in  which 
the  drafts  were  drawn.    The  aUeged  negligence 
was  the  leaying  blanks  in  the  drafts,  which  ad- 
mitted the  insertion  of  increased  amounts  by  the 
person  who  wrote  them,  and  who  committed  the 
forgeries.    Since  they  were  signed  by  or  on  behalf 
of  the  plaintiffs  in  the  improper  form  in  which 
they  had  been  drawn,  the  case  is  the  same  as  if 
they  had  drawn  them  in  their  improper  form,  and 
the  plaintiffs  cannot,  we  think,  ayail  themselyes  of 
the  fact  that  the  drafts  were  not  drawn  by  them- 
selyes, but  by  some  person  in  the  office  of  their 
clerk. 

We  haye,  upon  the  consequences  of  the/iegligent 
drawing  of  the  drafts,  the  following  statement  in 
paragraph  12  of  the  case :    "  The  orders,  thus 
fraudulently  increased  in  amount,  but  genuine  in 
all  other  respects,  were  presented  and  paid  at  the 
bank  in  the  ordinary  way,  and  I  find  that  the 
payment,  by  the  treasurer's  clerks,  of  the  excess 
m   these  instances   was    due  solely  to   the  fact 
that  they  were  misled  by  want  of  proper  caution 
on   the  part  of  the  guardians  and  their  clerk  in 
signing    the    orders    fraudulently    prepared    by 
Ijaidler  for  their  signature."    The  question,  there- 
fore, which  arises  upon  this  item  is,  whether  the 
negligent  drawing  of  the  drafts  disentitles  them 
tO'Oomplain  of  the  cashing  of  those  drafts.    Upon 
this  question,  the  principal  case  cited  before  us  is 
YatM/ig  y.  Groie,  followed  by  several  others — Boharts 
V.  Tviker  and  Stcan  v.  l^he  North  British  Austror 
lasian  Company,     We  think  that  the  position 
taken  by  tne  defendant  is  made  good  by  those 
authorities.    It  is  true  that  there  is  some  differ- 
ence of  opinion  as  to  t^e  proper  legal  ground  for 
the  conclusion,  and  perhaps  some  difficulty  in  de- 
termining which  is  the  soundest.    It  is  put  on  the 
g^roand  of  the  negligence  itself  disentitling  the 
party  guilty  of  it  in  the  first  cited  case  (Young  y. 
Chrote),  where  the  fault  is  said  to  be  all  on  one 
side,  and  where  the  conclusion  is  justified,  in  the 
judgment  of  Best,  C. J.,  by  an  apposite  quotation 
^oni  Pothier.    In  the  case  of  Jiobarts  v.  Truiker, 
npon  error  from  the  Court  of  Queen's  Bench, 
jParke,  B.,  in  no  way  impeaching  the  judgment  in 
IToumg  y.  Orote,  considered  that  it  was  founded  on 
tbia*  that  the  person  who  negligently  drew  the 
cheque,  as  it  were  gaye  authority  to  the  party  to 
fill  up  the  cheque  in  the  way  it  was  filled  up.    In 
.laBt.cit^l  Qapcj  Swan  y.  The  North  British 


Ausirdlanan  Company,  the  present  Lord  Chief 
Justice  of  the  Queen's  Bench  preferred  putting 
the  conclusion  upon  the  ground  of  ay  oiding  circuity 
of  actioU}  which  is  certainly  the  most  exact 
ground,  and  agrees  with  what  is  said  by  Pothier 
in  the  passage  referred  to.  But  these yarious  reasons 
for  the  conclusion  only  show  how  incontestable 
the  conclusion  itself  is,  and  it  is  perhaps  only  an 
application  of  those  general  principles  which  do 
not  belong  to  the  municipal  law  of  any  particular 
country,  but  which  we  cannot  help  giymg  effect 
to  in  tne  administration  of  justice,  namely,  that  a 
man  cannot  take  adyantage  of  his  own  wrong ;  a 
man  cannot  complain  of  the  consequences  of  his 
own  default  against  a  person  who  was  misled  by 
'  that  default  without  any  fault  of  his  own.  So  far, 
therefore,  as  regards  this  item  of  2732. 128.  4c2.,  we 
think  the  plaintiffs'  cannot  recoyer.  As  to  the 
other  item  of  2872.  Qs,  5c2.,  the  question  raised  is 
one  of  some  difficulty,  and  we  thought  proper  to 
take  time  to  consider  it.  This  may  be  taken  to 
be  the  amount  of  orders  which  were  paid  upon 
forged  indorsements,  and  the  negligent  drawing 
of  orders  does  not  apply  to  it  at  all.  The  ques- 
tion raised  is  whether,  under  the  circumstances 
of  the  case,  the  defendant  can  claim  the  protection 
giyen  to  bankers  by  the  statute  16  &  17  Vict. 
c.  59,  s.  19.    Preyious  to  that  statute,  if  a  .banker 

gaid  a  cheque  with  a  forged  indorsement  upon  it, 
e  could  not  charge  it  to  his  customer,  but  the 
effect  of  that  statute  was  to  enable  him  to 
do  so.  • 

Two  arguments  were  addressed  to  us  upon  this 
part  of  the  case.    First,  it  was  said  that,  taking 
that  statute  together  with  seyeral  other  statutes 
on  the  same  subject,  the  word  "  banker  "  was  not 
restricted  to  persons  regularly   engaged   in  the 
business    of     banking;    but     that     any   person 
who  receives    the   money    of    another    into    his 
charge,  and,  according  to  the  course  of  business 
between    them,    pays    it  out  by   haying    drafts 
drawn  upon    him    payable    to   order,    ought    to 
be  considered  a  "  banker  "  within  that  enactment. 
We  cannot  accede  to  that  argument.    We  think 
the  Legislature  had  reference  to  a  particular  class, 
namely,  persons    carrying   on    the    business    of 
bankers,  and  conferred  upon  them  a  great  privi- 
lege.    Such  a  privilege  can  only  be  claimed  (if 
conferred)  in  the  clearest  language.    A  confidence 
might  well  be  placed  in  the  integrity  and  cha- 
racter of  persons  carrying  on  the  ordmary  busi- 
ness of  bankers  which  would  not  belong  to  every 
person  entrusted  with  money.    The  other  ground 
taken  deserves  more  consideration.    It  was  con- 
tended that  all  the  facts  of  the  case,  taken  to- 
gether, showed  that  the  account  of  the  guardians 
ought  to  be  regarded  as  a  banker's  account,  kept 
by  them  with  the  Halifax  Bank.    The  manner  in 
which  the  orders  were  drawn  is  stated  in  para- 
graph 8  of  the  case — not  being  drawn  upon  the 
bank,  but  upon  the  treasurer,  who  was  manager  of 
the  bank — was  relied  upon,  and  no  doubt  with 
some  reason,  to  show  that  there  was  not  a  banking 
account  between  the  guardians  and  the  bank.  And 
if  there  was  no  evidence  on  this  part  of  the  case  it» 
would  be  conclusive.    But  it  appears,  from  para- 
graph 3  of  the  case  that  the  course  of  business 
was  for  money  to  be  p)aid  to  the  credit  of  the 
plaintiffs  across  the  counter.     It  further  appears, 
trom  paragraph  4,  that  for  some  time  the  plaintiffs' 
account  was  kept  in  a  pass  book,  in  the  usual 
manner ;   and   that   afterwards   it   was  kept  in 


508 


MAGISTRATES'  CASES. 


Ex.] 


Baxph  (app.)  V.  HuRRBLL  (reap.). 


[QB. 


a  treasurer's  book,  in  the  prescribed  form. 
It  seems  clear  that,  until  that  change,  the 
bankers  were  the  bankers  of  the  plaintiffs,  and 
though  the  statement  is  not  so  full  as  it  might 
have  been,  the  change  was  not  for  the  purpose  of 
altering  the  relation  between  the  plaintiffs  and  the 
bank,  but  to  comply  with  the  rules  as  regards 
the  treasurer.  And  this  conclusion  is  fully  war- 
ranted by  the  statement  in  paragraph  7,  from  which 
it  appears  that  unquestionably,  in  point  of  fact, 
the  guardians  had  for  their  own  benefit  an  account 
of  some  sort  with  the  bank,  and  the  money  was 
by  consent  of  both  parties  regarded  as  theirs,  and 
the  plaintiffs  received  considerable  sums  of  money 
from  the  bank  a»  interest  for  their  money.  It 
was,  therefore,  a  banker's  account.  But  it  was 
forcibly  argued  that,  according  to  the  Poor  Law 
Begulations,  this  could  not  be.  The  guardians 
were  to  pay  to  the  treasurer,  and  the  treasurer 
ought  to  have  had  his  own  account  with  the 
bankers.    The  answer  to  this  seems  to  be  that  the 

guardians  chose  to  make  use  of  a  manager  of  a 
ank  as  treasurer,  and  in  that  way  have  the  benefit 
of  an  account  with  the  bank.  We  must,  upon  the 
que^ion  before  us,  deal  with  the  facts  as  tney  are, 
not  as  they  ought  to  have  been.  It  follows  that 
the  plaintiffs,  having  chosen  to  keep  and  have  the 
benefit  of  a  banker's  account,  must  take  it  with  its 
incidimts,  and  one  of  them  is,  that  the  payment  of 
a  genuine  cheque  with  a  forged  indorsement  is  a 
discharge.  It  may  be  said  that,  though  the 
bankers  are  discharged  as  against  the  plaintiffs, 
still  the  treasurer  is  not  discharged,  because  he 
has  bound  himself  to  account  for  what  he  receives. 
But  the  proper  answer  to  this  seems  to  be  that  there 
was,  in  consequence  of  the  manner  in  which  the 
plaintiffs,  who  were  the  masters,  chose  to  have 
the  account  kept,  no  receipt  except  by  the  bankers, 
and  the  defendant  could  not  help  himself;  he  can 
only,  therefore,  be  regarded  as  receiving  subject 
to  the  consequences  of  the  manner  of  receiving. 
It  may  also  further  be  said  that,  if  the  account 
must  be  regarded  as  the  account  of  the  treasurer 
with  the  bank,  still  it  was  an  account  kept  by  him 
with  the  bank  by  the  order  of  the  plaintifis,  and 
they  ought  not,  therefore,  to  make  a  claim  which 
he  could  not  have  enforced  against  the  bank.  The 
case  is  one  of  diflBonlty,  in  Consequence  of  the 
parties  having  departed  from  the  proper  course ; 
but  we  think  the  proper  conclusion  is  that,  as  the 
only  receipt  by  the  defendant  was  the  receipt  by 
the  bankers,  under  the  circumstances  stated  in  the 
case,  he  cannot  rightly  be  held  liable  when  they, 
without  any  act  or  default  on  his  part,  are  dis- 
charged. 

Judgment  for  the  defendant. 

Attorneys  for  the  plaintiffs,  Le  Biclie  and  Son, 
assents  for  Wavell,  Fhilbrick,  Foster,  and  WaveU, 
Halifax. 

Attorneys  for  the  defendant,  Jacobs,  North,  and 
Vincent, 


COU&T  OF  QUBSH'S  BEVCH. 

Beportod  by  J.  Bbobtt  and  M.  W.  McKht.t.ab,  Eiqn., 

BazxiBfews-at-lAw. 


Monday,  May  31,  1875. 

Balph  (app.)  V.  HuAKELL  (reap.). 

Malicious  injury — Ownership  of  property — Vari^ 

ance—Jervis's  Act  (11  ^  12  Vict,  c.  43),  s.  1. 
In  an  information  for  malicious  injury  to  property 
under  24  ^  25  Vict.  c.  97,  s,  52  where  tJie  ovmer- 
ship  is  laid  in  several  persons,  and  it  appears  that 
only  one  of  these  is  the  legal  owner,  the  justices 
ought  not  to  dismiss  the  informoMon,  hut  ought  to 
hear  the  case,  or,  if  they  think  the  variance  likely 
to  mislead,  to  adjourn  the  hearing. 
Case  stated  by  justices  under  20  &  21  Yict.  c  43. 
An  information  was  laid  by  the  appellant,  who 
was  the  manager  of  a  club,  against  the  respondent 
under  24  &  25  Vict.  c.  97,  s.  62,  for  wilfully  and 
maliciously  damaging  a  lamp  fixed  to  the  clab- 
house.    The  property  was  laid  in  Edward  Ham- 
mond   Bentall,     Stephen     Clarke,    and    Frank 
Anderson,  who  were  the  trustees  of  the  club.  The 
appellant  did  not  himself  see  the  act  done,  bat  it 
was  proved  by  other  evidence  to  have  been  done 
by  the  respondent.     Edward  Hammond  Bentall, 
being    the    lessee   of    the   house,  which  he  was 
anxious   should    be    used  as  a  club-house,   had 
entered  into  a  declaration  of  trust,  made  between 
himself  of  the  one  part,  and  Stephen  Clarke  and 
Frank  Anderson  (therein  called  the  trustees)  of  the 
other  part,  whereby  he  declared  that  he  woold 
stand  possessed  of  the  house  upon  trust  for  the 
trustees  for  the  time  being.    This  declaration  of 
trust  was  put  in  evidence  on  behalf  of  the  prosecu- 
tion.    The  justices    were    of  opinion   that  the 
evidence  did  not  sufficiently  show  that  the  appel- 
lant had  the  charge  or  custody  of  the  lamp,  and 
that  the  evidence  given  was  not  sufficient  to  show 
that  the  trustees  were  the  owners  of  the  lamp,  or 
whether  Mr.   Bentall  was  not  solely  the  owner 
thereof.      They,     therefore,    dismissed    the    in- 
formation. 

By  24  &  25  Yict.  c.  97,  a.  52,  "  Whosoever  shall 
wilfully  or  maliciously  commit  any  damage,  injuiy, 
or  spoil  to  or  upon  auy  real  or  personal  property 
whatsoever,  either  of  a  public  or  private  nature, 
for  which  no  punishment  is  hereinbefore  provided, 
shall,  on  conviction  thereof  before  a  justice  of  the 
peace,"  be  imprisoned  with  or  without  hard  labour 
for  not  more  than  two  months,  or  be  fined  not 
more  than  61.,  and  also  pay  a  further  sum  as  com- 
pensation, not  exceeding  52. 

Fhilbrick,  Q.O.,  for  the  appellant.— This  would 
formerly  have  been  a  fatal  variance,  but  it  is  now 
provided  for  by  Jervis's  Act  (11  &  12  Vict.  c.  43), 
sects.  1  and  9.  The  justices  ought  not  to  have  dis- 
missed the  information,  for  no  injustice  could  have 
been  done  by  proceeding  with  the  case.  If  they 
thought  this  would  produce  injustice,  they  ought 
to  have  adjourned.  It  is  immaterial  whether  the 
appellant  had  charge  of  the  property  or  not. 

Blackburn,  J. — ^I  think  the  justices  have  made 
a  mistake,  and  the  case  will  have  to  go  down 
again.  The  information  was  for  damaging  a  lamp, 
the  property  of  three  persons,  who  were  named. 
The  first  objection  was  that  the  person  who 
preferred  the  charge  was  a  servant,  and  that  he 
should  have  seen  the  act  done  with  his  own  eyes* 
I  cannot  understand  this  objection.  The  justioee 
seem  to  have  thought  that  the  person  in  charge  of 
the  property  was  the  only  person  who  oooldpcote 
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the  information.    The  other  objection  was  that  the 
property  was  laid  in  three  persons,  of  whom  on© 
only  was  the  legal  owner,  for  the  declaratiom  of 
trust  to  the  other  two  made  them  only  equitable 
owners.    This  would  be  a  fatal  variance  at  common 
law,  where  everything  had  to  be  proved  as  laid, 
"sectindurti  allegata  et  probata"  but  by  Jervis's 
Act  (11  &  12  Vict.  0. 43),  sect.  1,  "no  objection  shall 
be  taken  or  allowed  to  any  information,  complaint, 
or  summens  for  any  alleged  defect  therein  in  sub- 
stance or  in  form,  or  for  any  variance  between  such 
information,    complaint,    or   summons    and    the 
evidence  adduced  on  the  part  of  the  informant  or 
complainant  at  the  hearing  of  such  information  or 
complaint  as  hereinafter  mentioned ;  but  if  any 
such  variance  shall  appear  to  the  just  ice  or  justices 
present  and  acting  at  such  hearing  to  be  such  that 
the  party  so  summoned  and  appearing  has  been 
thereby  deceived  or  misled,  it  shall  be  lawful  for 
such  jubtice  or  justices  upon  such  terms  as  he  or 
they  shall  think  fit  to  adioarn  the  hearing  of  the 
case  to  some  future  day.      1  think  this  can  bear 
no  other  construction,  but  that  the  justices  ought 
not  to  listen  to  such  a  variance  as  this ;  if  there  is 
a  variance  they  may  and  ought  to  go  on,  unless  it 
is  a  case  in  which  to  do  so  would  produce  injustice, 
then  they  may  adjourn.     I  do  not  find  that  they 
have  done  this  here.    They  do  listen  to  a  variance, 
which  is  just  such  a  variance  as  the  Act  says  the 
justices  should  not  regard.    They   should  have 
proceeded  as  if  the  right  person  had  been  named 
instead  of  the  right  person|together  with  two  others. 
Lush,  J. — I  am  of  the  same  opinion.    I  think 
there  was  a  variance,  because  the  deed  did  not 
convey  the  property,  but  it  remained  in  Ben  tall.  If 
the  justices  thought  that  injustice  was  likely  to  be 
caused  by  the  variance  they  should  have  adjourned 
the  case.    If  they  did  not  think  so,  they  should 
have  gone  on  with  it. 
Field,  J. — I  am  of  the  same  opinion. 

Case  remitted  to  the  justices. 
Attorney  for  the  appellant,  F,  A,  Jones,  Chelms- 
ford.   

Ttiesday,  June  1,  1875. 

Ptm  v.  Habeison. 

Grant  of  right  of  way  hy  wiU  before  the  [VilU  Act 
— Words  of  limitaiion—Way  of  necessity — Ex* 
eesnve  user. 

Plaintiff* 8  and  defendant's  lands  adjoined  ea^ih 
other,  and  about  the  middle  of  the  boundary  was 
a  gate  into  defendant's  land  at  the  end  of  a  lane 
or  road  leading  to  this  gate  from  the  public 
street,  and  pcusing  some  tenements  and  entrances 
to  doses  on  plaintiff's  land.  On  the  opposite  side 
of  defendant's  land  from  the  ga/te  woks  a  house  in 
a  ruinous  state,  which  was  once,  in  1830,  a 
dwelling  house,  and  between  this  house  and  the 
gate  was  a  se/Doraie  building,  then  used  as  a 
icitchen  for  the  nouse.  The  remainder  of  defend- 
ant's land  has  been  partly  and  at  different  times 
garden,  orchard,  grass,  ^c. 

The  owner  of  plaintiff's  and  defendant's  premises, 
who  died  in  1830,  by  his  will  deoised  to  his  nephew, 
the  defendant's  predecessor,  the  said  premises  now 
the  dqfmdant's,  and  he  directed  iha^  his  neplisw 

■  should  ha/oe  the  privilege  or  right  of  the  said  road 
for  loading  coals,  dung,  and  other  necessary 
things,  through  the  said  gate,  to  the  said  kitchen 
and  garden.  This  was  the  only  approach  for  a 
horse  and  cart  to  the  said  garden  and  back  build' 
ing,  and  the  only  approach  on  foot  except  through 


the  house.  The  defendant  and  his  predecessors 
used  this  building  as  a  pig-stye  and  as  a  stable, 
and  the  road  for  horse  and  cart,  cattle,  sheep,  and 
pigs,  and  carrying  hay,  bricks,  and  mortar. 
Held,  thai  this  grant  of  a  right  of  way,  being  a 
way  of  necessity,  was  appurtenant  to  the  premises, 
and  not  merely  a  personal  privilege  or  for  the  life 
of  the  grantee ;  also  that  this  was  not  an  excessive 
user  under  the  circumstances. 
This  was  an  action  of  trespass  brought  by  the 
plaintiff  against  the  defendant  for  the  alleged  tres- 
passes complained  of  as  follows ;  and  also  for  the 
purpose  of  obtaining  a  writ  of  injunction  to  re- 
strain the^efendant  from  continuing  and  repeating 
the  said  alleged  trespasses,  and  by  order  according 
to  the  Common  Law  Procedure  Act  1852,  a  special 
case  had  been  stated  for  the  opinion  of  the  court 
without  any  pleadings,  of  which  the  following  is 
an  abstract ; 

The  two  questions  in  dispute  were,  first,  the  right 
of  defendant  to  use  a  private  roadway  over  ground 
occupied  by  plaintiff;  secondly,  if  he  had  the  right 
whether  his  user  was  excessive. 

The  plaintiff's  and  defendant's  lands  adjoin 
each  otner  along  their  greatest  length,  and  about 
the  middle  of  this  side  of  the  defendant's  land  is 
a  gate  at  the  end  of  a  lane  or  road,  which  leads  to 
this  gate  from  the  public  street,  passing  some 
tenements  and  entrances  to  closes  of  the  plaintiff. 
The  land  and  buildings  on  both  sides,  and  the  soil 
of  the  roadway,  all  belong  to  the  plaintiff. 

On  the  defendant's  land  inside  the  gate  is  a 
separate  building,  and  on  the  other  side  of  it  to- 
wards the  public  streeti  is  a  house,  and  adjoining  it 
there  are  some  other  buildings.  Tliese  premises 
occupy  about  a  fourth  part  of  the  land  now  occu- 
pied by  the  defendant,  the  remainder  being  partly 
and  at  different  times  garden,  orchard,  grass,  &c. 

In  1786  Abraham  Harrison,  the  elder,  sur- 
rendered a  messuage,  bakehouse,  and  garden  (now 
part  of  the  defendant's  premises)  to  the  use  of 
himself  for  life,  and  after  his  death  to  the  use  of 
his  son  Abraham  Harrison  the  younger,  and  Eliza- 
beth his  wife,  for  their  lives,  and  after  the  death 
of  the  survivor,  to  the  use  of  the  heirs  of  the  body 
of  Abraham  Harrison  the  younger,  and  in  default 
of  such  issue,  to  the  use  of  his  own  right  heirs. 

The  said  Abraham  Harrison  the  elder  died  in 
or  about  the  year  1787. 

The  said  Abraham  Harrison  the  younger,  in 
addition  to  the  life  estate  in  the  property  to  which 
he  succeeded  on  the  death  of  his  father  Abraham 
E[arrison  the  elder,  was  also  entitled  to  the  copy- 
hold property,  forming  the  plaintiff's  and  the  re- 
mainder of  the  defendant's  present  properties. 

During  the  life  of  the  said  Abraham  Harrison 
the  younger,  the  separate  building  on  the  defend- 
ant's property  was  used  by  him  as  a  kitchen,  part 
of  defendant's  land  as  a  garden,  and  part  as  a 
croft.  Access  to  the  garden  was  obtained  over  the 
road  in  dispute,  which  was  used  by  the  said  Abra- 
ham Harrison  the  youngnr  soon  after  he  acquired 
the  plaintifi^B  property,  and  which  has  been  used 
since  the  death  of  the  said  Abraham  Harrison  the 
younger,  in  manner  hereinafter  mentioned.  ^ 

Abraham  Harrison  the  younger,  by  his  will 
dated  25th  Jan.  1830,  the  material  parts  of  which 
are  set  out  in  this  paragraph,  devised  to  his  wife 
Elizabeth  Harrison  for  her  life,  with  remainder  to 
Thos.  Bichardson  and  the  heirs  of  his  body,  the 
dwelling  house,  crofts,  outbuildings,  and  appur- 
tenances, and  piece  of    land  therein  describod, 
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being  the  premiseB  of  the  plaintiff,  and  alter  makinff 
Beyeral  otner  devises,  the  testator  gave  and  devised 
all  his  other  freehold  and  copyhold  hereditaments 
unto  his  execators  thereinafter  named  daring  the 
life  of  his  wife,  in  trust  to  apply  the  rents  and  pro- 
fits for  the  purposes  of  his  will.  And  after  the 
decease  of  his  wife  the  testator  gave  and  devised 
to  his  nephew  John  Harrison,  and  to  his  heirs  and 
assigns  for  ever,  all  that  kitchen  standing  behind 
a  dwelling  house  wherein  Thos.  Herrod  then  lived 
(such  kitchen  and  dwelling-house  being  now  the 

Premises  of  the  defendant),  and  also  the  garden 
ehind  the  said'dwelling-house  and  premises  occu- 
pied by  the  said  Thos.  Herrod,  and  so  mtich  of  the 
upper  and  lower  crofb  adjoining  as  would  enlarge 
the  garden  so  as  to  extend  to  the  bottom  of  the 
lower  croft,  and  so  as  to  be  eighteen  yards  in  width 
from  the  top  or  kitchen  and  all  the  way  down  to 
the  bottom.  The  said  will  then  proceeds  as  fol- 
lows : — "And  I  will  and  direct  that  my  said  nephew 
John  Harrison  shall  have  the  privilege  or  right  of 
a  road  for  leading  coals  and  dung,  and  other  n3ces- 
sary  things,  through  the  large  gate  opening  from 
Bridge-street  near  to  the  cow  house  in  the  said 
upper  croft  over  the  said  upper  croft  to  the  said 
kitchen  and  garden." 

The  said  testator,  Abraham  Harrison,  died  on 
the  6th  Feb.  1830,  and  his  will  was  proved  in  the 
same  year. 

The  testator's  widow,  the  said  Elizabeth  Harri- 
son, entered,  into  possession  of  the  premises  so 
devised  to  her,  and  died  on  the  9th  Nov.  1839. 
Thereupon  the  said  Thos.  Richardson  was  admitted 
on  the  2nd  March,  1841,  to  hold  as  customary 
tenant  in  tail  the  lands  and  tenements  devised  to 
him  as  aforesaid  (now  the  plaintiff's  premises), 
according  to  the  custom  of  the  manor  of  Beau- 
reper;  and  the  said  John  Harrison  entered  into 
possession  of  the  lands  and  tenements  respectively 
devised  to  him  in  the  said  will. 

Upon  the  death  of  Elizabeth  Harrison,  the 
tenant  for  life,  John  Harrison,  became  entitled  as 
customary  heir  of  Abraham  Harrison  the  elder  and 
eittered  into  possession  of  the  remainder  of  defend- 
ant's property,  but  was  not  formally  admitted  un- 
til the  17th  July,  1862. 

From  the  death  of  Elizabeth  Harrison  in  1839, 
down  to  the  year  1860  or  1861,  John  Harrison,  or 
his  tenant,  used  the  road  in  question  in  connection 
with  their  use  and  occupation  of  the  building  on 
his  property  as  a  kitchen,  and  of  the  remainder  of 
the  property  as  a  garden  and  orchard  in  the  man- 
ner hereinafter  mentioned. 

In  1860  or  1861  the  said  kitchen  ceased  to  be 
used  as  a  kitchen,  and  became  a  pig-stye,  and  from 
1871  until  the  present  time  has  been  used  as  a 
stable.  From  and  after  such  change  of  user  in 
1860  or  1861  down  to  the  death  of  the  said  John 
Harrison,  which  took  place  on  the  7th  March,  1865, 
the  said  John  Harrison  or  his  tenants  used  the 
road  in  question  in  connection  with  their  use  and 
occupation  of  the  said  building  as  a  pig-stye,  and 
of  the  remainder  of  the  property  as  a  garden  and 
orchard  in  the  manner  hereinafter  mentioned. 

John  Harrison  by  his  will  dated  7th  May,  1861, 
devised  his  property  to  Joseph  Wright  and  Michael 
Jessop  npon  trust  to  sell  the  same ;  and  the  said 
Joseph  Wright  having  disclaimed  the  property  so 
devised  to  him,  the  said  Michael  Jessop  was  ad- 
mitted alone  on  the  10th  May,  1866. 

On  the  same  day  Michael  Jessop  surrendered 
the  property  so  devised  to  him  in  trust  for  sale  to 


Joseph  Wright  in  fee,  to  whom  be  had  sold  the 
same.  The  defendant  is  and  was  at  the  time  of  the 
alleged  trespass  the  tenant  to  Joseph  Wright  of 
this  property. 

From  the  death  of  John  Harrison  down  to  the 
sale  to  Joseph  Wright  by  Michael  Jessop,  and 
from  the  sale  to  Joseph  Wright  down  to  1871, 
Joseph  Wright  and  their  respective  tenants  used 
the  road  in  question  without  interruption  in  con- 
nection with  their  use  and  occupation  of  the  said 
building  as  a  pig-stye,  and  from  1871  to  12th 
June,  1872,  as  a  stable ;  and  of  the  said  remainder 
of  the  land  as  a  garden  and  orchard. 

From  1839  to  1848,  whilst  the  defendant's  pre- 
mises were  in  the  occupation  of  one  Thos.  Herrod, 
as  tenant,  the  road  in  question  was  constantly  used 
by  him  for  the  purposes  of  driving  cows,  sheep,  and 
pigs,  and  for  carrying  cabbages,  manure,  straw, 
coals,  firewood,  and  other  things  of  like  character, 
in  a  wheelbarrow.  The  said  road  was  also  used  by 
him  with  his  horse  and  cart  at  the  time  of  hay 
harvest,  when  he  carried  his  hay  from  some  other 
grass  land  in  his  possession,  ana  stacked  it  upon 
the  said  croft. 

From  1848  to  1868,  whilst  the  defendant's  pre- 
mises were  in  the  occupation  of  one  George  Beres- 
ford,  as  tenant,  the  saia  road  was  constantly  used 
by  him  for  the  purposes  for  which  the  said  Thomas 
Herrod  constantly  used  the  same  as  in  the  hut 
paragraph  mentioned  ;  bricks,  sand,  mortar,  lime, 
and  stone  had  also  at  one  or  more  times  been  car- 
ried in  a  cart  drawn  by  a  horse  along  the  said  road, 
for  the  purpose  of  being  worked  up  or  used  by  him 
upon  the  said  croft  in  the  way  of  his  trade  as  a 
stone  mason ;  but  such  user  was  not  shewn  to  be 
of  a  general  or  continuous  character,  but  was  of 
an  exceptional  and  temporary  character  in  connec- 
tion with  some  temporary  arrangements  with 
regard  to  his  said  trade  as  a  stone  mason. 

No  interruption,  interference,  or  dispute  of  any 
kind,  had  at  any  time  arisen  with  respect  to  the 
said  road  until  after  the  plaintiff  had  entered  into 
possession  in  June,  1872,  nor  had  any  notice  what- 
ever been  given  to  the  owners  from  time  to  time 
of  the  premises  now  in  the  occupation  of  the  plain- 
tiff of  any  difference  in,  or  enlargement  of,  the  user 
of  the  said  road  until  after  the  plaintiff  had  entered 
into  possession  in  June,  1872. 

Save  the  road  in  question,  there  is  not  now  and 
and  never  has  been  any  access  for  carts,  horses,  or 
cattle,  to  the  said  defendant's  property,  and  save 
the  road  in  question,  there  is  not  and  never  baa 
been  any  access  for  persons  on  foot  to  the  said 

Ei:operty,  except  through  the  sitting-room  of  the 
ouse.  The  said  house  is  now  in  a  minoos  state, 
and  can  be  and  has  occasionally  been  used  as  a 
passage  for  persons  on  foot  passing  from  the  high 
street  to  the  said  property,  and  oows  can  be  and 
have  occasionally  been  driven  down  the  said  pas- 
sage and  through  the  said  sitting-room.  The  said 
passage  is  too  narrow  to  admit  of  the  passage  of  a 
cart. 

The  property  so  as  aforesaid  devised  to  the  said 
Thomas  Bichardson,  now  belongs  to  the  plaintiff's 
landlords,  viz.,  the  Bight  Hon.  Loroi  Bdper, 
Anthony  Badford  Strutt,  Esq.,  and  Greorge  Hemy 
Strutt,  Esq.,  as  tenants  in  common,  they  or  their 
predecessors  in  title  having  purchased  it  from  the 
said  Thos.  Bichardson,  who  had  previoiisly  made 
a  surrender  on  the  6th  July,  1852,  of  the  proniaes 
with  a  view  to  cutting  off  the  entail  created  bf 
Abraham  Harrison's  will. 
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The  plaintiff  became  tenant  to  Lord  Bel  per  and 
Messrs.  Strntt  of  these  premises  in  1872,  and 
sues  for  the  injury  done  to  his  occupation  by  the 
use  of  the  road  in  question  by  the  defendant  as 
hereinafter  mentioned. 

The  defendant,  who  is  a  coal  higgler  and  sta- 
tioner, uses  the  building  upon  his  property  as  a 
stable  for  the  horse  kept  by  him  in  the  way  of  his 
business,  and  places  his  cart  in  the  garden,  and 
the  defendant  makes  use  of  the  said  road  in  ques- 
tion»  passing  over  the  same  to  and  from  the  said 
stable  and  garden  with  his  cart  and  horse. 

The  question  for  the  opinion  of  the  court  is, 
whether  under  the  circumstances  hereinbefore 
stated,  the  defendant  is  entitled  to  use  the  Raid 
road  in  manner  hereinbefore  appearing,  or  in  any 
other  and  what  manner. 

If  the  court  shall  be  of  opinion  that  the  defen- 
dant is  not  entitled  to  use  the  road  in  question  in 
auy  way,  the  yerdict  is  to  be  entered  for  the  plain- 
tiff for  40s.  damages. 

If  the  court  shall  be  of  opinion  that  the  defen- 
dant is  entitled  to  use  the  road  in  manner  herein- 
before appearing,  the  yerdict  is  to  be  entered  for 
the  defendants. 

If  the  court  shall  be  of  opinion  that  the  defen- 
dant is  not  entitled  to  use  the  road  in  question  in 
manner  hereinbefore  appearing,  but  is  entitled  to 
use  it  in  some  other  way,  a  stet  processus  shall  be 
entered. 

Mellor  (with  him  /.  (?.  Kennedy)  argued  for 
plaintiff. — The  testator,    Abraham  Harrison  the 
younger,  died  in  1830,  so  the  2dth  section  of  the 
Wills  Act,  1837  (1  Vict.,  c.  26),  has  no  application. 
The  words  directing  that  the  nephew  '*  shall  have 
the  privilege  or  right  of  a  road,"  merely  amount  to 
the  grant  of  a  personal  privilege,  or  at  most  of  a 
right  of  way  for  the  grantee's  life.     They  are  not 
sufficient  to  make  the  right  of  way  appurtenant  to 
the  premises    previously    devised.     In  Beay  y. 
Rawlinson  (30  L.  J.  330,  Ch.),  the  Master  of  the 
Bolls  held  that  a  gift  by  will  dated  in  1838  to 
J.M.,  "  of  the  house  she  lives  in,  and  grass  for  a 
cow  in  6.  field,"  part  of  another  estate,  passed  an 
estate  in  fee  in  the  house,  but  would  not  create  a 
permanent  interest  in  the  land  of  the  other  estate. 
And  according  to  Nichols  y.  Hawkes  (10  Hare  342), 
even  the  Wills  Act  would  not  affect  the  extent  of 
this  mere  direction.     There  it  was  held  that  the 
gift  after  the  Wills  Act  of  an  annuity  without 
words  of  limitation,  out  of  a  real  estate  devised  to 
another  person,  did  not  carry  more  than  a  life 
interest,  as  it  would  have  done  before  the  statute. 
At  all  events  this  user  of  the  right  is  excessive. 
WiUs,  Q.C.r^  appeared  for  the  aefendant. 
Blackbubn,  J. — I  think  we  need  not  trouble 
ooonsel  for  the  defendant.    The  testator  was  the 
owner  of  all  the  premises  now  held  both  by  plaintiff 
and  defendant,  and  he  left  to  the  defendant's  prede- 
cessor absolutely  all  the  estate  now  enjoyed  by 
him.    He  adds,  "  And  I  will  and  direct  that  my 
said    nephew,     John   Harrison,    shall   have   the 
privilege  or  right  of  a  road  for  leading  coals  and 
dang,  and  other  necessary  things,  through  the 
lai>^  gate  opening  from  Bridge-street,  near  to  the 
oc  w-house  in  the  said  upper  croft,  over  the  said 
nj>per  croft  to  the  said   kitchen   and  garden." 
X  lis  was  clearly  a  way  of  necessity  at  the  time  of 
tlie  devise,  and  it  seems  to  be  so  now  for  the  pur- 
pose of  the  devise.     In  the  case  cited,  Beay  y. 
Mutolinsont    the  Master    of  the   Bolls  based  his 
decision  upon  the  absence  of  necessity  for  the 


'  easement.  He  said,  "  The  testator  gave  the  house 
absolutely  to  Jane  Malcolmson  in  fee  simple.  The 
grass  for  a  cow  was  not  necessary  for  the  enjoy- 
ment of  the  house ;  it  passed  no  interest  in  the 
land,  but  merely  gave  a  personal  right,  by  way  of 
easement,  to  pasture  a  cow  on  a  field,  given  abso- 
lutely to  another,  as  long  as  she  thought  fit."  By 
implication,  if  necessary  for  the  enjoyment,  the 
easement  would  have  been  appurtenant  to  the  gift 
of  the  house;  and  I  have  no  doubt  this  gift  of  a 
right  of  way  ought  to  be  appurtenant  to  the  estate 
devised  to  John  Harrison.  On  the  second  point, 
I  do  not  see  under  the  circumstances  that  there 
has  been  any  user  of  the  right  of  way  exceeding 
that  intended  by  the  words  of  the  grant.  The 
defendant,  therefore,  is  entitled  to  the  verdict. 
There  is  not  the  ground  for  a  stet  processus. 

Lush,  J.-^I  am  of  the  same  opinion  on  both 
points.  I  think  common  sense  and  reason  require 
us  to  hold  that  the  testator  meant  to  give  this 
right  of  way  as  appurtenant  to  the  devise. 

Judgment  for  defendant 

Attorney  for  plaintiff,  H.  Q,  Field,  for  /.  Q. 
Jackson,  Belper. 

Attorneys  for  defendant,  Bevan  and  Daniel,  for 
T.  Worthington,  Derby. 


r,^9V^  ^^   COMMOW   PLSAS. 

Beported  by  Ethbmhotok  8hcith  and    J.  M.  Lelt,  Evtn. 

B«nrifltei»«t-Iiair. 

Monday,  May  31, 1875. 
LovERiNG  (app.)  V,  Dawson  and  others  (reaps.)  (1). 
Mv/nicipal  election— 36  fy  36  Vict  c.  6^— -Corrupt 
Practices  {Municipal  Elections)  Act  1872 — Who 
may  he  respondent — Unsuccessful  candidate. 
An  unsuccessful  candidate  at  a  municipal  election 
cannot  bemade  a  respondent  to  a  petition  complain^ 
ing  of  the  election,  although  he  had  coalesced  for 
the  purposes  of  the  election  with  two  successful 
candidates,  so  as  to  he  responsible  equally  with 
them  for  ang  CLcts  done  by  any  of  the  three  in 
furtherance  of  the  common  purpose. 
Under  the  Act  35  §r  36  Vict.  c.  60,  the  only  person 
who  can  be  made  a  respondent  to  a  petition  is 
one  whose  seat  is  sought,  or  wJwse  election  is  dis' 
puted. 
This  was  a  case  under  the  Municipal  Elections  Act 
1872,  in  which  a  question  was  raised  for  the  opi- 
nion of  the  Court  of  Common  Pleas  arising  out  of 
the  trial  of  a  petition  against  the  three  respon- 
dents, who  had  been  candidates  for  the  office  of 
Town  Councillors  for  the  Borough  of  Maidenhead, 
and  two  of  whom  had  been  returned  as  elected  in 
Nov.  1874.  The  petitioner  was  also  a  candidate,  and 
on  the  case  coming  on  for  trial  before  the  barrister 
appointed  under  the  Act  to  hear  the  petition,  the 
respondent  Poulton,  who  had  been  an  unsuccessful 
candidate,  objected  to  being  joined  as  a  respon- 
dent with  the  two  other  respondents,  who  had 
been  returned  as  elected.    The  barrister  stated 
the  following  case  for  the  opinion  of  the  court 
upon  the  objection  so  raised. 

At  the  last  Municipal  Election  of  Town  Council- 
lors for  the  town  of  Maidenhead,  there  were  several 
candidates,  of  whom  Poulton,  Dawson,  and  Walker 
were  three.  Dawson  and  Walker  were  duly  elected, 
but  Poulton  was  not.  A  petition  was  presented, 
under  the  Municipal  Election  (Corrupt  Practices) 
Act  1872,  against  the  return  of  the  said  Dawson 
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and  Walker,  and  Foulfcon  was  also  included  in  that 
petition  as  respondent. 

At  the  trial  of  the  petition  before  me,  a  preli- 
minary objection  was  taken  by  Mr.  Biron,  who 
appeared  as  counsel  for  Mr.  Foulton,  to  that  gentle- 
man being  joined  with  the  other  respondents  in 
the  petition,  on  the  ground  that  the  Act  only  con- 
templated, a  petition  against  those  persons  who 
were  actually  returned  to  oflBce,  and  that  the  word 
"candidate,"  employed  in  the  Act  could  not  be 
said  to  apply  to  those  who,  although  candidates 
for  election,  had  not  been  returned  to  office,  and 
relied  upon  several  sections  of  the  Act. 

Mr.  Griffiths,  who  appeared  for  the  petitioner, 
contended  that  the  word  "candidate"  extended 
to  all  persons  who  were  candidates  for  election, 
and  that  wherever  the  word  "candidate"  was 
used  in  the  Act,  it  must  be  used  according  to  the 
interpretation  clause  of  the  Act. 

Dawson,  Walker,  and  Poulton  coalesced  for  the 
purpose  of  canvassing  the  burgesses. 

On  the  trial  before  me,  I  'found  that  Dawson 
had  been  guilty  of  bribery  through  their  agents. 

Upon  these  facts  I  have,  at  the  request  of  Mr. 
Poulton's  counsel,  to  ask  this  honourable  court  to 
determine  whether,  under  the  Municipal  Elections 
(Corrupt  Practices)  Act  1872,  the  respondent 
Poulton  was  properly  made  a  respondent  in  the 
r)etition. 

In  the  event  of  the  court  being  of  opinion  that 
he  was  so  properly  joined,  then  he  is  under  my 
order,  to  pay  his  proportion  of  the  costs  in  common 
with  Dawson  and  Walker,  to  the  petitioner  Wm. 
Levering,  of  and  incidencal  to  the  said  petition ; 
but  in  the  event  of  the  court  being  of  opinion  that 
the  said  Poulton  was  improperly  joined  as  respon- 
dent, then  I  order  thai  he  do  receive  his  costs  of 
and  incidental  to  his  defence. 

The  prayer  of  the  petition,  which  charged  bri- 
bery, treating,  and  corrupt  practices  generally 
against  the  three  respondents,  was,  "That  it 
might  be  determined  that  the  said  election  and 
return  of  the  said  Robert  Walker  and  William 
Dawson  was  null  and  void,  and  they  were  not  duly 
elected,  and  that  the  said  Robert  Walker  and  Wm. 
Dawpon  and  Richard  Swallow  Poulton  were  and 
are  disqualified  for  being  elected  to  and  for  hold- 
ing any  municipal  office  in  the  borough,  for 
which  the  said  election  was  held,  and  that  each  of 
them  is  subject  to  the  disqualifications  in  the  said 
statute  mentioned  and  set  forth."    . 

H.  D.  Greene  (/.  0.  Griffits  with  him),  for  the 
petitioner. — Mr.  Poulton  has  been  properly  made 
a  respondent  to  the  petition.  The  Act  35  <fe  86 
Vict.  c.  60,  defines  who  may  be  a  respondent.  The 
object  of  the  Act  and  of  the  inquiry  held  by  the 
court  constituted  under  the  Act,  may  be  seen  in 
ss.  4  and  5.  There,  "  candidate  "  must  certainly 
include  unsuccessful  candidates ;  and  there  is  a  case 
in  this  court  where  an  unsuccessful  candidate,  one 
who  was  not  returned  as  elected,  was,  nevertheless, 
held  to  be  properly  made  a  respondent,  and  made 
to  pav  the  costs:  (Tafes  v.  ieec^,  30  L.  T. Rep. 
N.  S.  '790 ;  L.  Rep.  9  0.  P.  605.)  Then  in  the  9th 
sub-section  of  sect.  13,  there  is  a  provision  that 
two  or  more  candidates  may  be  made  respondents 
to  the  same  petition,  and  nothing  is  said  limiting 
them  to  successful  or  elected  candidates.  [Lord 
Colerii)(jE,C.  J. — Is  not  the  position  of  a  respondent 
summed  up  in  sect.  18:  "If  he  dies,  resigns,  or 
otherwise  ceases  to  hold  the  office  to  which  the 
petition  relates"?    This  seems  to  contemplate  his 


holding  office.  Bbxtt,  J. — If  an  election  is  not 
complamed  of  nor  the  seat  claimed,  under  what 
part  of  the  Act  could  you  petition  and  make  an 
unsuccessful  candidate  respondent  ?]  The  13th 
section,  sub-sect.  1,  makes  respondent  to  inclade  a 
person  against  whose  election  a  petition  is  pre- 
sentod.  It  is  not,  therefore,  limited  to  it :  (T^ 
Launceston  Election  case,  DrinkwcUer  v.  D«<iK«,30 
L.  T.  Rep.  N.  S.  832 ;  L.  Rep.  9  C.  P.  626.)  There 
would  be  no  means  of  obtaining  otherwise  a  decla- 
ration of  disqualification  for  a  future  time.  By  a 
reference  to  the  practice  of  committees,  it  will  be 
seen  that  unsuccessful  candidates  were  sometimes 
made  respondents :  {The  Beverley  case,  Wolferstan 
and  Bristowe,  Elec.  Oas.  77.)  The  Taunton  eate 
(2  P.  R.  &  D.  159.)  [Lord  Colekipge,  C.J. —In  that 
case  Sir  E.  Colebrooke  claimed  the  seat,  and  so  the 
electors  might  make  a  recriminatory  charge.]  The 
Pontefrad  case  (Wolf.  &  Dew.  68).  [Lord  Cole- 
RiDGB,  C.  J.— In  The  Maldon  case,  in  1853  (2  P.  B. 
&  D.  143),  the  reason  of  this  is  made  plain  ;  for 
there,  when  the  original  petition  was  withdrawn, 
the  second  recriminatory  one  was  not  allowed  to 
proceed,  because  it  did  not  affect  the  election.] 
It  would  manifestly  be  a  great  hardship  that  Mr. 
Poulton  could  be  reported  on  and  so  disqualified 
in  his  absence ;  and  yet,  unless  a  respondent,  he 
might  be  abroad  and  have  no  notice,  so  as  to  defend 
himself.  The  disqualification  takes  effect  upon 
the  report,  and  the  court  must  report.  [Grove,  J. 
— There  seems  to  be  no  provision  answering  to 
sect.  45  in  the  Parliamentary  Elections  Act  to  be 
found  in  the  Municipal  Act.]  No,  that  is  so ;  and, 
consequently,  the  court  cannot  interpolate  any- 
thing, and  a  man  in  the  position  of  Poulton  may 
be  disqualified  unheard.  Another  point  is,  that  a 
man's  conduct  may  be  inquired  into,  and  he  may 
incur  disabilities ;  yet  if  he  do  have  notice  of  the 
charges,  and  appear  and  defend  himself,  and  do  so 
successfully,  he  still  will  have  no  means  of  having 
security  for  his  costs,  or  of  recovering  them  against 
those  who  have  wrongly  charged  him,  and  he  will 
have  no  means  of  compelling  witnesses  to  attend. 
The  wording  of  the  5th  section  of  the  Act  seems 
to  require  the  construction  for  which  we"  contend. 
[Brett,  J. — ^That  is  no  doubt  a  difiiculty,  but,  pro- 
bably, candidate  there  spoken  of  means  an  unsnc- 
cessful  candidate,  who  is  a  petitioner.] 

Biron,  contra. — Part  1  of  the  Act,  down  to  the 
end  of  sect.  11,  is  new  legislation,  and  is  dealing 
with  corrupt  practices,  and  assumes  that  the  per- 
sons spoken  of  are  parties  to  the  petition,  and  so 
brought  before  the  court.    Those  sections  apply, 
as  is  manifest  upon  studying  them,  to  parties  to 
the  petition,  that  is,  to  successful  candidates  or 
unsuccessful  candidates  who  petition  and  daim 
the  scat.    The  claim  or  occupancy  of  the  seat  is 
the  test,  and  if  an  unsuccessful  candidate  claim  the 
seat,  a  counter  case  may  be  opened  and  proved 
against  him,  to  prove  him  disqualified  also,  and  to 
this  case  he  becomes  a  sort  of  respondent.    It 
is  true  that  there  is  no  section  like  sect.  45  of  the 
Parliamentary  Elections  Act,  but  although  by  sub- 
sect.  6,  the  court  must  report  the  names  of  persona 
proved  at  the  trial  to  have  been  guilty  of  comi];>t 
practices,  yet  it  is  submitted  that  all  those  provi- 
sions must  be  read  with  reference  to  sub-sect.  9  of 
sect.  15.   [Lord  Coleeidge,  C.J. — ^The  45th  section 
in  the   Parliamentary  Elections  Act  gives  a  de« 
scription    of   proceeairgs    in    which  the  person 
charged  has  an  opportunity  of   making  his  de- 
fence, and  does  not,  as  it  Eeems  to  me,  expressly 
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enacfc  that  he  shall  have  an  opportunity  of  being 
heard.  Brett,  J. — It  is  contrary  to  the  prin- 
ciple of  English  law  to  impose  disabilities  upon 
a  man  without  notice  to  him  of  the  charge.]  At 
any  rate,  in  the  13th  section,  where  there  is  an 
express  definition  of  respondent,  the  words  in  sub- 
sect  1,  "  against  whose  election  a  petition  is  pre- 
sented,'' shows  that  the  respondent  contemplated 
by  the  Act  must  be  a  person  iu  the  position  of  one 
elected ;  and  the  case  cited  of  Fates  v.  Leech  {uhi  sup.) 
is  not  in  conflict  with  the  present  contention,  as 
there  Leech  claimed  and  assumed  to  be  elected, 
and  acted.  The  form  of  petition  given  in  the  rules 
supports  the  same  view,  as  it  is  directed  against 
an  election,  disputing  the  validity  of  the  return, 
praying  for  a  declaration  that  A.  B.  was  not  duly 
elected,  and  that  the  election  was  void,  or  that 
someone  else  was  duly  elected  and  ought  to  have 
been  returned. 

Oreene,  in  reply. — ^The  form  of  petition  is  wider 
than  has  been  suggf^sted,  for  the  words  are  added 
to  the  prayer, '  as  toe  case  may  be.'  If  an  unsuc- 
cessful candidate  were  respondent,  the  declaration 
prayed  for  is,  that  he  is  disqualified  from  being  a 
candidate  again  for  seven  j  ears.  The  Act  would 
be  very  unequal  if  construed  as  has  been  argued 
on  the  other  side,  for  it  would  enable  a  man 
to  inflict  costs  by  being  a  petitioner,  but  would 
not  permit  him  to  obtain  costs  if  wrongly  accused 
and  compelled  to  defend  himself. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  in 
this  case  our  judgment  should  be  for  the  respon- 
dent. This  was  a  municipal  election  petition  for 
the  borough  of  Maidenhead,  and  the  petition  was 
presented  against  three  persons  who  had  been 
candidates  at  the  election,  two  only  out  of  the  three 
having  been  elected,  and  the  third  having  coalesced 
and  stood  with  them,  but  having  failed.  As  to  the 
two  who  were  return^  as  elected  no  question  arises, 
the  sole  question  for  us  here  to  determine  is  as  to 
the  third  so-called  respondent.  At  the  trial  before 
the  barrister  appointed  to  try  the  petition,  this 
third  person,  the  unsuccessful  candidate,  took  the 
objection  at  once  that  he  was  not  a  respondent 
within  the  terms  of  the  Act,  that  he  had  not  been 
elected,  that  he  had  no  seat  to  defend,  and  so  was 
not  properly  joined  with  the  other  two.  The  com- 
missioner, who  states  these  facts  in  the  case  to  us, 
heard  the  objection  and  let  the  case  go  on  in  the 
form  in  which  it  was,  leaving  for  us  the  question 
whether  it  was  a  good  objection  or  not,  and  he  has 
found  that  if  Mr.  Poulton  was  properly  joined  as 
a  respondent  he  will  have  to  pay  certain  costs, 
but  if  improperly,  then  his  own  costs  will  be  paid 
him  by  the  petitioner.  The  whole  question  is  to 
be  decided  under  the  Municipal  Elections  Corrupt 
Practices  Act  1872  (35  &  36  Vict.  c.  60),  and  I  am 
of  opinion  that  he  cannot  properly  bo  so  joined.  If 
the  question  had  been  the  converse  of  that  which 
we  decided  in  Yates  v.  Leech  {uhi  sup.),  it  may  be 
that  our  decision  would  have  been  different.  It 
may  be  that  if  Mr.  Poulton  had  claimed  to  be  a 
respondent,  andiiad  willingly  appeared  as  such  at 
the  trial,  we  should  not  have  struck  him  out ;  it  is 
very  possible  that  we  should  have  allowed  him  in 
such  a  case  to  remain  a  respondent,  and  we  are 
open  so  to  hold  if  a  case  arises  under  such  circum- 
stances. Our  decision  now  does  not  conflict  with 
it.  for  he  would  then  in  the  case  supposed  have 
taken  upon  himself  the  responsibility  of  being  a 
respondent,  he  would  have  assumed  to  be  a  person 
accainst  whose  election  a  petition  had  been  pre- 
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sented.  But  even  if  upon  request  he  might  be 
allowed  to  be  a  respondent,  it  by  no  means  follows 
that  the  converse  proposition  is  true,  and  that  he 
can  be  made  against  his  will  a  respondent  when 
he  ban  not  assented  and  his  conduct  not  having 
contributed  in  any  way  either  to  imply  or  to  waive 
his  consent.  19 ow,  can  he  be  made  a  respondent  ? 
The  Act  of  Parliament  on  which  it  turns  has 
been  fully  brought  before  us,  and  all  the  sections 
bearing  even  remotely  on  the  point  elaborately 
argued ;  let  us  see,  therefore,  what  the  Act  says. 
Part  2  .begins  with  sect.  12,  which  sets  out  the 
form  in  which  elections  may  be  questioned,  and 
enacts  that  it  is  to  be  by  the  court  appointed  by 
that  Act,  and  in  no  other  way.  The  13th  section 
enacts  certain  formal  matters  in  reference  to  the 
petition,  as  to  the  parties  to  it,  the  time  within 
which  it  shaU  be  presented,  the  security,  and  so 
forth,  and  the  prescribed  form  referred  to  is  to  be 
found  in  the  rules  made  under  the  Act.  Now, 
when  the  section  speaks  of  a  petition  complaining 
of  an  undue  election,  it  manifestly  does  not  con- 
template making  any  person  a  respondent  except 
a  party  to  the  petition,  or  questioning  anything 
at  all  except  the  election,  ana  then  the  first  sub- 
section goes  on  and  speaks  of  a  respondent  as 
including  any  one  or  more  persons  against  whose 
election  a  petition  is  presented.  Now,  that  is  quite 
difibrent,  as  applied  to  the  facts  here,  from  the  case 
in  Yates  v.  Leech,  where  Leech  asserted  that  he 
had  been  elected,  and  took  the  oath  and  acted ;  he 
was  made  a  respondent  properly,  because  the  Act 
of  Parliament  says  that  his  election  could  be  ques- 
tioned in  no  other  way.  There  are  other  portions 
of  the  Act  equally  clear,  of  which  I  will  mention 
subpsect.  9  of  sect.  13,  which  confirms  the  argu- 
ment which  arises  on  the  provisions  already  com- 
mented on,  where  there  may  be  two  respondents 
to  one  petition,  for  that  must  mean  in  a  petition 
complaining  of  the  undue  election  of  the  persons 
against  whom  the  petition  is  presented.  On  that 
short  ground  I  am  of  opinion  that  it  is  only  a  person 
whose  seat  is  sought,  or  whose  election  is  disputed, 
who  is  arespondent  within  the  meaning  of  the  Act,  or 
liable  to  be  made  such.  The  two  arguments  against 
Beholding,  which  are  fair  ones  for  consideration,  are, 
first,  that  derived  from  the  interpretation  clause ; 
and,  Hecond.  that  founded  upon  the  question  of  costs. 
The  interpretation  clause  says :  "  Candidate  means 
a  person  elected,  or  who  has  been  nominated, 
or  has  declared  himself  a  candidate  for  election 
to  an  office,"  and,  no  doubt,  within  the  latter  ror- 
tion  of  the  interpretation  clause,  Poulton  was  a 
candidate,  for  he  had  declared  himself  one.  But 
the  former  part  of  the  section  says  that  the  words 
shall  beur  the  meanings  assigned,  except  where 
the  context  otherwise  requires;  and  in  sect.  13, 
sub-sect.  9,  the  context  requires  that  the  second 
meaning  be  not  assigned  to  the  word  candidate. 
Then  there  is  a  fair  argument  that  if  a  person's 
acts  are  questioned,  and  upon  inquiry  he  is  accused 
of  any  corrupt  practice,  he  might,  by  the  finding 
of  the  commissioner  upon  such  inquiry  involving 
such  accusations,  be  disqualified,  and  that  without 
having  been  heard  or  even,  perhaps,  having  had 
notice  of  the  charges  brought  against  him.  And 
also  that,  supposing^he  is  not  made  a  respondent, 
but  knows  oi  the  charges,  and  appears,  and  suc- 
cessfully defends  himself  against  them,  he  would, 
nevertheless,  be  unable  to  get  any  costs  from  those 
who  had  thus  wrongly  accused  him.  This,  no 
doubt,  is  so ;  but  in  the  case  of  all  elections,  and 

3  U 


514 


MAGISTRATES'  OASES. 


0.  P.] 


LoYEBiNO  (app.)  V,  Dawsok  and  OTHEBfl  (resps.)  (1). 


[O.P. 


iDquiries  into  their  circnm stances  and  results,  the 
subject  can  hardly  be  touched  without  involying 
some  degree  of  personal  injustice,  as,  for  instance, 
in  the  case  of  the  disfranchisement  of  a  boroush. 
But  the  question  to  consider  is,  what  is  tne 
object  of  tnese  inquiries  P  Now  the  chief  one  cer- 
tainly is  to  detect  corrupt  practices  and  to  punish 
them  ;  and  if  in  the  attainment  of  a  great  general 
good  individuals  suffer,  it  is  to  be  regretted,  but  it 
still  must  be  so  sometimes.  The  Legislature  hav- 
ing this  object,  enacted  these  salutary  provisions 
in  the  Act  before  us,  and  whether  they  be  too 
severe  or  not  does  not  concern  us  now ;  here  they 
are,  and  we  must  give  effect  to  them.  One  answer, 
therefore,  to  the  suggestion  of  hardship  arising  by 
implication  is,  that  the  individual  must  give  way 
to  the  public  ^ood,  and  a  second  answer  is  that, 
under  tne  Parliamentary  Elections  Act  1868,  the 
same  injustice,  which  it  is  suggested  might  arise 
here,  happens  under  the  direct  enactment  of  the 
Act  of  Parliament,  when  persons  may  find  them- 
selves disfranchised  without  any  fault  of  their 
own,  and  without  having  been  heard,  and  where 
they  are  totally  incapable  of  recovering  costs 
against  any  one  if  they  do  succeed  in  dearing 
their  own  characters  by  obtaining  a  hearing  at  very 
great  expense.  Now  this  is  undertime  Act  of  1868, 
though  there  is  in  that  Act  one  expression,  no 
doubt,  "  after  he  has  had  an  opportunity  of  being 
heard,"  which  causes  some  nesitation  in  my 
brother  Grove's  mind,  because  the  same  clause 
does  not  occur  in  the  Municipal  Elections  Act 
1872,  and  he  doubts,  therefore,  whether  the 
Legislature  intended  that  a  man  might  be  dis- 
qualified without  being  heard.  I  am  of  opinion, 
speaking  for  myself  ^one,  that  the  explanation 
which  I  gave  during  the  argument,  ansin^  from 
a  consideration  of  the  43rd  and  44th  sections  is 
correct,  but  I  will  not  insist  upon  it  now,  because 
the  broader  and  better  argument  is  that  given  by 
my  brother  Brett,  viz.,  that  it  is  impossible  to 
construe  the  Act  without  having  regard  to  the 
principles  of  common'justice,  and  the  Act  of  Par- 
liament doef  not  abrogate  them  merely  because 
it  does  not  «pecify  them,  and  it  is  a  principle  of 
justice  that  penalties  should  not  be  brou^^ht  down 
upon  anyone's  head  without  his  having  been 
heard  in  defence  of  himself.  And  so  the  Act  of 
1868  has  no  bearing  on  this  question,  for  it  is,  as  I 
read  it,  contradicted  by  the  later  Act.  For  these 
reasons  I  think  judgmont  must  be  for  the  respon- 
dent. 

Brett,  J. — In  this  case  the  petitioner  by  his 
own  act  made  Mr.  Poulton  a  respondent  to  the 
petition  which  he  presented  ai^ainst  the  return  at 
the  municipal  election  for  the  borough  of  Maiden- 
head, and  at  the  trial  before  the  election  barrister 
the  case  took  this  shape.  It  was  alleged  that  there 
had  been  a  coalition  between  Poulton  and  two 
other  candidates,  who  had  been  returned  as  elected, 
so  that  any  corrupt  act  of  Poulton  or  his  agent 
would  invalidate  the  election  of  the  others.  On 
this  point  the  barrister  found  that  there  had  been 
a  coalition,  that  Poulton  had  been  guilty  of  cor- 
ruption through  his  agent,  and  that  the  election  of 
the  other  two  was  consequently  void.  He,  there- 
fore, found  against  Poulton  upon  this  inquiry. 
Now  we  are  not  asked  to  say  if  the  barrister  had 
jurisdiction  to  enter  on  the  inquiry,  nor  if  the 
condition  of  a  person  not  a  respondent  to  a  petition 
may  be  inquired  into,  nor  wnether  if  it  may  he 
must  have  notice ;  nor  are  we  asked  to  determine 


if  the  objection  was  made  at  the  right  time  that 
Poulton  was  not  a  respondent.    The  only  question 
for  us  is,  was  Poulton  properly  made  a  respondent 
or  not ;  and  the  resultmg  question  is,  whether  the 
petitioner  who  made  him  a  respondent  can  obtain 
his  costs  against  him.    It  is  no  part  of  our  deci- 
sion to  say  that  if  Poulton  had  been  Buocessfal  in 
clearing  himself  from  the  charge  of  oorruntion  he 
could  not  have  recovered  costs  against  the  peti- 
tioner.   It  may  therefore  be,  that  if  he  had  oeen 
successful  he  could  have  got  his  costs,  that  may  or 
may  not  be,  but  we  have  now  only  to  decide 
whether,  if  not  successful,  he  can  be  made  to  pay 
them.    Now,  it  seems  dear  that  this  tribunal  has 
no  rights  or  duties  other  than  those  given  to  it  by 
the  Act  of   Parliament  which  creates  it.      The 
course  of  procedure  is  given  by  statute,  and  in  the 
statute  alone  we  must  look  for  a  definition  of  the 
persons  who  can  properly  be  made  petitioners  and 
respondents.    That  oeing  so,  the  argument  turns 
entirely  on  the  13th  section.  The  clauses  there  are, 
first,  descriptive  of  a  petition  as  complaining  of 
an  undue  election,  then  declaring  who  may  be 
petitioners,  then  prescribing  the  form  of  petition, 
and  then  the  material  part  defining  who  can  be 
made  a  respondent.  .  The  person,  and  only  person, 
so  far  as  I  can  see,  who  can  be  made  a  respondent, 
is  a  person  "  against  whose  election  a  petition  is 
presented.''     Poulton,  therefore,  cannot  be  a  re- 
spondent, whatever  else  he  can  be,  for  he  has 
not  been  elected.     Then,  turning  to  the  rales, 
we    find   that    they  do  not  enlarge  the  defini- 
tion, nor  does  the  prescribed  form  of   petition 
given  in    them    contemplate   any  enlargement; 
we  are,  therefore,  bound  by  the  words  of  the 
statute   itself   in  the  13th  section.     The   argu- 
ments against  our  holding  it  to  be  so  limited 
were,  that  no  meaning  could  be  given  to  the  5th 
section  unless  we  recognised  that  a  candidate  there 
spoken  of  might  be  a  respondent ;  but  I  think  that 
by  applying   to  the  words  the  explanation  that 
candidate  means  unsuccessful  candidate  who  is  a 
petitioner,  the  section  is  perfectly  good  and  intel- 
ligible.   Then  it  is  said,  further,  that  a  man  like 
Poulton  might  have  grave  disaualifications  im- 
posed upon  him  in  the  course  of  an  inquiry,  and 
that  unless  he  were  a  respondent  a  decision  in- 
volving these  disqualifications  might  be  come  to 
a^inst  him  without  any  notice  being  conveyed  to 
him  at  all.    Now,  I  do  not  sav  that  as  between 
petitioner  and  respondent,  and  for  the  investi- 
gation of  their  case,  the  conduct  of  a  third  person 
may  not  be  inquired  into  and  decided  upon  without 
any  notice  being  given  to  him,  and,  as  would  have 
been  the  case  here,  he  might,  if  not  a  respondent, 
have  been  proved  guilty  of  corrupt  practices.   Yet 
I  entirely  dissent   from  the   conclusion   of  the 
argument,    and    would    never    agpree   that  any 
disability  could  be  fixed  on  a  man  in  Poulton  8 

Eosition  without  his  having  had  notice  or 
eing  heard  on  the  charge.  I  never  would,  my* 
self,  be  a  party  to  so  holding,  and  I  say  so  ex- 
pressly, because,  although  the  words  are  not  in 
the  Ac^i  of  Parliament,  to  so  hold  would  be  con- 
trary to  the  first  principles  of  the  English  law ; 
and  so  it  must  be  taken  to  be  implied  m  the  Act 
that  no  such  derinion  as  is  possible  under  the  Aot» 
involving  a  disqualification,  could  in  fact  be  coma 
to  without  notice  being  given  to  the  accused,  and 
his  having  an  opportunity  of  being  heard.  Another 
argument  that  has  been  advanced  is,  that  unlaia 
an  unsuooessial  candidate  may  be  made  a  respon* 
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dent»  he  mnst  fight  for  the  purpose  of  defending 
himself  from  disabilities  involved  in  the  accasation, 
and  do  so  without  any  right  to  or  means  of  ob- 
taining his  costs,  if  he  be  successful  in  disproving 
the  accusation.  That  is  perfectly  true,  and  it  is 
no  doubt  a  hardship),  but  we  cannot  for  that  reason 
add  to  the  Act  of  Parliament  what  is  not  in  it. 
Bat  after  all  he  is  in  no  greater  position  of  hard- 
ship than  a  person,  not  a  candidate,  but  against 
whose  conduct  imputations  are  made,  so  that  it  is 
inquired  into  in  a  Parliamentary  petition,  and  yet 
such  cannot  recover  or  be  made  to  pay  costs  in 
respect  of  the  inquiry ;  and  I  agree  with  my  Lord 
that  public  policy  requires  that  corrupt  practices 
at  elections  snould  be  put  a  stop  to,  and  this  cannot 
be  effected  without  some  cases  of  individual  hard- 
ship arising.  That  however,  as  I^  repeat,  is  no 
reason  upon  which  we  can  base  a  decision.  We 
cannot  go  beyond  our  province,  and  I  decide  here 
that  Poulton's  name  ought  to  have  been  at  some 
time — I  don't  say  when — taken  off"  the  petition, 
as  he  ought  never,  in  the  first  instance,  to  have 
been  made  a  respondent. 

Gbovb,  J. — I  agree  with  the  rest  of  the  court 
that  judgment  must  be  in  Mr.  Poulton's  favour.   I 
think  the  sects.  12  and  13  of  the  Act  are  too 
strong  to  be  got  over.    They  show  that  the  object 
of  a  petition  is  not  to  complain  of  the  misconduct 
of  persons  in  the  course  of  the  election,  but  is  to 
question  the  election  oE  any  person,  in  a  petition 
i^nst  the  return  simply;  and  the  terms  p3ti- 
tioner  and  respondent  are  to  include  respectively 
'*any  person  by  whom  a  petitior.  is  presented,  and 
any  person  against  whose  election  a  petition  is  pre- 
sented."   This  seems  to  me  to  show  that  respon- 
dent is,  except  in  one  particular  instance,  provided 
for  in  sub-sect.  6  of  sect.  13 — a  person  against 
whose  election  a  petition  is  preseni^ed,  and  who 
has  therefore  been  or  has  assumed  to  be  elected, 
and  sub-sect.  9  merely  means  that  it  is  unnecessary 
to  have  two  separate  petitions  against  two  respon- 
dents in  reference  to  the  same  election.   The  main 
difficult]^  which  has  struck  me,  but  not  sufficiently 
to  alter  in  my  mind  the  apparent  meaning  of  the 
Act  is,  that  I  do  not  find  in  this  Act  anything 
equivalent  to  the  45th  section  of  the^ariiamen- 
tary  Elections  Act.     Perhaps  we  must,  as  my 
Lord  has  said,  incorporate  something  which  is 
sometimes  called  natural  justice  into  the  Act ;  but 
I  cannot  help  saying  that  it  is  rather  a  dangerous 
practice  to  mcorporate  into  Acts  of  Parliament 
what  we  may  think  to  be  naturoJl  justice,  or  prin- 
ciples of  English  law.    I  notice  that  in  the  Par- 
liamentary Elections  Act  the  judge's  report  does 
not  ipso  facto  disqualify  the  persons  named  in  his 
report,  they  are  only  disquaUfied  if,  after  notice, 
they  are  found  guilty  in  any  proceeding  in  which 
they  have  had  an  opportunity  oi  being  heard. 
Therefore,  it  is  especially  guarded  against,  that 
persons  who  do  not  know,  and  have  had  no  oppor- 
tunity, should  be  disqualified.    Bat  in  the  1872 
Act  the  disqualification  attaches  upon  the  report 
itself,  and  therefore,  as  far  as  candidates  are  con- 
cerned, an  unsuccessful  candidate  would  be  dis- 
(|ualified,  not  on  any  proof  that  he  had  been  heard 
in  his  defence,  but  on  the  report  itself,  and  while 
the  report  is  just  the  same  as  the  report  in  the 
Parliamentary  Election  cases,  it  yet  has  a  different 
effect.     Now,  I  do  not  find  in  the  Act  or  rules 
anything  to  fill  up  this  blank,  there  is  nothing  to 
^uard  against  the  report  doing  an  injustice  which 
IS  specially  provided  against  in  the  Parliamentai;y 


Elections  Act.  It  has  presented  a  formidable 
difficulty  to  my  mind,  and  was  fairly  urged  upon 
ns  by  Mr.  Greene,  in  the  argument,  as  of  great 
weight.  All  I  can  say  is,  that  it  is  not  strong 
enough  to  overcome  the  general  effect  of  the  Act, 
and  to  yield  to  it  would  bring  us  in  conflict  with 
the  other  provisions  in  the  Act.  I  agree,  there- 
fore, that  respondent,  with  the  one  exception  in 
sub-sect.  6  of  sect.  13,  is  limited  to  a  person  who 
has  been,  or  has  assumed  to  have  been,  elected. 

LiNDLEY,  J. — I  am  of  the  same  opinion.  I  think, 
on  principle,  that  the  decision  of  the  court  is  right, 
for  three  reasons.  The  object  of  the  petition  is 
defined  by  sect.  12,  and  the  question  to  be  tried  is, 
whether  a  certain  person  was  dulv  elected,  or  the 
election  was  void  or  some  other  person  was  elected. 
Who  then  on  principle  ought  to  be  respondents 
in  such  an  investigation  P  Primd  facte  those  who 
are  in  the  office,  and  it  lies  upon  those  who  would 
enlarge  the  class,  to  show  that  others  come  within 
it.  Beliance  was  placed  in  argument  on  sub-sect. 
9,  but  on  looking  at  its  terms  I  fail  to  see  how 

Sou  could  have  a  separate  petition  against  a  man 
ke  this  respondent.  No  other  reason  was  given 
but  that  arising  on  the  5th  sub-section  of  sect.  15, 
by  which  the  duty  is  imposed  upon  the  court  of 
reporting  the  names  of  all  persons  proved  at  the 
trial  to  have  been  guilty  of  a  corrupt  practice.  But 
unless  every  person  whose  conduct  might  be  re- 
ported is  to  be  a  respondent,  why  is  a  candidate, 
more  than  any  one  else,  to  be  one.  It  is  said  that 
an  unsuccessful  candidate  is  liable  in  this  way  to 
be  disqualified,  but  if  it  be  the  case  that  a  man 
will  not,  in  fact,  be  disqualified  without  being 
heard  in  his  defence,  that  argument  fails.  For 
these  reasons,  I  think  that  the  only  proper  respon- 
dents to  a  petition  are  those  persons  who  have 
been  elected,  and  our  judgment  here  must  be  for 
Mr.  Poulton,  who  has  been  wrongly  made  a  respon- 
dent. Judgment  for  the  respondent 

Attorneys  for  the  petitioner,  Bangerfield  and 
Blythe,  for  Baweon,  Marlow. 

Attorneys  for  the  respondent,  Nichinson,  Pra 
and  Nickinson,  for  CJiarles  Brown,  Maidenhead. 

[NoTB. — See  the  next  case.] 


Saturday,  June  12,  1875. 
LovERiNo  (app.)  V,  Dawson  and  othjsrs  (resps.)  (2) 

Municipal  election — 35  ^  36  Vict,  c.  60,  sa.  19  and 
21 — Goste — Discretion  of  tlie  barrister, 

Ths  barrister  appointed  under  the  Corrupt  Practices 
{Municipal  Elections)  Act  1872,  has  absolute  dis- 
cretion over  the  costs  under  sed,  19 ;  and  the  bth 
sub-section  of  sect  21  does  not  give  to  the  Superior 
Court  power  to  review  any  exercise  of  that  dis- 
cretion by  him. 

The  19th  section  says  that  all  costs,  fyc,  shall  he 
defrayed  by  the  parties  to  the  petition,  in  such 
a  manner  and  in  stkch  proportions  as  the  court  by 
which  the  petition  is  tried  may  determine. 

Held,  thai  in  a  case  where  the  petitioners  had  im- 
properly nvade  an  unsuccessful  candidate  a  respon- 
dent, they  could  not  object  that  he  was  not  a 
"  party  "  to  the  petition,  so  as  to  deprive  the  bar- 
rister who  tried  the  petition  of  jurisdiction  to 
make  an  order  upon  them  for  his  costs. 

In  the  same  case  as  the  preceding  one  a  rule  was 

afterwards  obtained,  calling  on  the  respondents  to 

show  cause  why  the  order  of  the  barrister  who 
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tried  the  petition,  as  to  costs,  should  not  be  varied 
or  discharged. 

It  appeared  that  afler  the  municipal  election  for 
town  conDoillors,  in  which  Walker  and  Dawson 
were  elected,  and  in  which  Foulton  had  been  with 
them  a  candidate,  there  was  an  election  for  an 
aldermaD,  in  which.Poulton  was  saccessfol. 

There  were  then  two  petitions  filed,  one  against 
Dawson,  Walker,  and  Poalton,  in  respect  of  the 
town  councillor  election,  and  one  against  Poulton 
in  respect  o£  the  alderman  election.  A  summons 
was  ta^en  oat  at  chambers,  and  it  was  by  agree- 
ment ordered  that  the  second  petition  should 
depend  on  the  result  of  the  first,  and  the  two 
should  thus,  in  effect,  be  tried  together.  Lush,  J., 
before  whom  the  summons  was  heard,  made  an 
order  that  the  costs  should  abide  the  event ;  the 
barrister  made  only  the  order  set  out  above,  not 
specifically  mentioning  the  second  petition. 

The  court  having  above  decided  that  Poulton 
had  been  improperly  made  a  respondent,  he  became 
under  the  order  entitled  to  be  paid  his  costs  by  the 
petitioners,  but  it  was  now  pointed  out  that,  though 
improperly  joined  as  a  respondent  in  the  first 
petition,  he  was  properly  made  respondent  in  the 
second,  and  the  inquiry  nominally,  so  far  as  Poul- 
ton was  concerned,  neld  upon  the  first,  was  really 
the  inquiry  which  unseated  him  upon  the  second, 
and  it  could  not  be  intended  to  give  him  costs 
when  unsuccessful. 

On  this  point  the  court  granted  a  rule  nisi,  in 
the  above  terms,  against  which 

Bvron  showed  cause. — This  point  is  not  really 
open  to  the  petitioners,  because  costs  are  abso- 
lutely in  the  aiscretion  of  the  barrister  by  sect.  19. 
Here  the  barrister  has  ordered  costs  generally, 
and  unless  he  was  acting  without  jurisdiction  the 
court  cannot  review.  As  in  the  case  of  Yates  v. 
Leech  (30  L.  T.  Rep.  N.  S.  790 ;  L.  Bep.  9  C.  P. 
605),  it  was  held  that  the  man  who  had  assumed 
to  act  as  elected  could  not,  for  the  purpose  of 
escaping  costs,  say  tbat  he  was  not  a  respondent ; 
so  here  the  petitioners,  having  wrongfully  assumed 
Poulton  to  oe  a  respondent,  cannot  now  say  that 
he  was  not,  for  the  purpose  of  escaping  the  pay- 
ment to  him  of  his  costs.  It  is  a  quasi  estoppel, 
BO  far  as  the  individual  wrongdoer  in  each  case  is 
concerned.  And  here  Mr.  Poulton  was  a  respon- 
dent in  fact,  though  not  in  law,  and  was  forced 
by  the  petitioners  into  the  expense  of  the  trial. 

H.  D.  Greene,  in  support  of  the  rule. — The  bar- 
rister had  no  jurisdiction  to  give  Poulton  his  costs. 
The  statute  throughout  contemplates,  with  refer- 
ence to  costs,  only  the  parties  to  the  petition,  and 
here  Poulton  has  been  adjudged  to  be  not  a  party, 
and  the  witnesses,  as  to  whom  there  are  special 
provisions.  Then,  secondly,  this  court  has  full 
power  to  deal  as  it  thinks  fit  with  the  case,  and 
might  return  this  to  the  barrister  for  review.  The 
5th  sub-section  of  sect.  21  says:  "The  Superior 
Court  shall,  subject  to  the  provisions  of  this  Act, 
have  the  same  power,  j  urisdiction,  and  authority 
with  reference  to  an  election  petition  and  the  pro- 
ceedings thereon,  as  it  would  have  if  the  petition 
were  an  ordinary  cause  within  its  jurisdiction." 
The  certificate  the  barrister  has  sent  anticipates 
the  decision  of  the  court  on  the  case ;  and  it  is 
submitted  he  ought  not  to  bave  made  it  till  the 
court  had  decided  the  question  of  law  raised. 

Lord  Coleridge,  C.J. —I  am  of  opinion  that  this 
rule  must  be  diM-harj^ed.  In  this  case  I  may  say, 
what  I  p  irticMilarly  dis.ike  to  Hay  in  most  cassey, 


where  we  are  ordinarily  content  with  declaring  the 
law  upon  the  matter  before  us  without  any  remarks 
upon  the  efiect  its  application  may  have  upon  the 
particular  case,  that  in  dischargiag  the  rule  I  do 
It  with  regret.  In  most  cases  that  we  decide  we 
do  not  know  all  tho  circumstances,  and  cannot 
always  judge  as  to  the  deserts  of  the  parties ;  but 
here  we  do  know  all,  and  by  our  decision  the 
result  will  be  attained  that  the  person  who  has 
been  unseated  on  petition,  because  of  bribery  by 
an  agent  by  the  judgment  of  the  barrister  who 
tried  the  case,  will  get  the  costs  of  his  nnsuocessful 
defence  out  of  the  pocket  of  his  suooessful  oppo- 
nent. And,  as  I  said  before,  if  there  was  juris- 
diction in  the  court  to  review  the  exercise  of  his 
discretion  by  the  barrister  in  respect  of  his  order 
as  to  costs,  I  would  not  hesitate  a  moment  in  re- 
viewing it;  but  I  am  of  opinion  that  we  have 
no  jurisdiction  to  do  so.  The  provision  as  to 
costs  is  sect.  19  of  85  &  86  Yict.  c.  60,  and  that 
gives  an  absolute  discretion  to  the  court  that  tries 
the  petition  to  say  how  the  costs,  charges,  and 
expenses  of  and  incidental  to  the  presentation  of 
a  petition,  and  to  the  proceedings  consequent 
thereon,  shall  be  defrayea ;  and  it  is  to  determine 
in  what  proportion  and  in  what  manner  those 
costs  are  to  be  paid  by  the  parties.  Now,  the  cir- 
cumstances here  were  that  Poulton  was  joined 
with  two  others  as  respondents  in  what  we  may 
call  the  town  councillor  petition,  and  he  was  also 
singly  respondent  in  what  we  may  call  the  alder- 
man petition,  and  he  had  undoubtedly  coalesced 
with  the  other  two  respondents  in  the  first  election, 
so  that  each  of  them  became  in  law  agent  for  the 
other,  and  an  act  of  bribery  proved  against  one 
would  involve  also  the  other  two.  This  beins  so, 
it  is  dear  that  the  evidence  which  disqualifiea  one 
respondent  on  the  first  petition  would  disqualify 
Poulton  also  on  the  second.  In  the  first,  however, 
this  court  held  that  Poulton  was  not  a  respondent 
under  the  Act,  and  that  the  petitioner  in  the  town 
council  petition  had  been  wrong  in  making  him 
one,  ana  they  came  to  this  conclusion  after  full 
consideration,  and  decided  that  he  was  not  properly 
a  party  to  the  petition.  Mr  Coleman,  the  bar- 
rister, had  veferred  this  question  to  us,  and  had 
also  made  an  order  as  to  costs  dependent  on  our 
decision  of  the  question,  in  which,  unfortunately, 
he  said  that  if  the  court  should  be  of  opinion  thas 
Poulton  was  improperly  joined  as  respondent,  then 
he  was  to  receive  his  costs  of  and  incidental  to 
his  defence.  So  this  order  operates  to  give  Poulton 
his  costs,  because  we  have  decided  the  question  of 
law  in  his  favour  as  to  the  first  petition.  Whether 
the  barrister  intended  his  order  to  have  the  effect 
which  it  does  have  we  need  not  inquire,  because  it 
is  enough  to  know  that  if  he  had  jurisdiction  he 
has,  as  a  fact,  made  the  order.  Then,  had  he 
jurisdiction?  The  only  argument  that  could  be 
adduced  upon  the  section  is,  that  the  Act  says  the 
costs  shall  be  defrayed  by  the  parties,  and  as 
Poulton  was  not  a  party  he  cannot  either  |«ay  or 
get  costs.  But  I  am  of  opinion  that,  although  he 
was  not  for  certain  pnrposes  a  respondent,  yet  the 
petitioner  made  him  a  respondent  against  bis  will, 
and  put  him  to  expenses  by  so  doing,  with  a  view, 
then,  of  getting  costs  against  him  for  tbemselvee, 
and  therefore  now,  as  against  themselves,  for  the 
purpose  of  his  getting  his  costs,  they  cannot  say 
he  was  not  a  respondent,  aud  for  such  purpose  I 
think  tb'tt  he  is  a  party  to  the  petition  and  the 
barrit^ter  had  jurisdiction,      lie  had,  theretore,  I 
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^hink,  jarisdiction  under  sect.  19,  and  the  only 
other  part  of  the  Act  brought  to  oar  notice  upon 
which  it  was  saggested  that  we  might,  notwith- 
standing the  order  of  the  barrister,  interfere,  was 
sub-sect.  5  of  sect.  21.  That,  says  the  Superior 
Court  shall,  subject  to  the  provisions  of  this  Act, 
have  the  same  power,  jurisdiction,  and  authority 
with  reference  to  an  election  petition,  and  the 
proceedings  thereon,  as  it  would  have  if  the  peti- 
tion were  an  ordinary  cause  within  its  jurisdic- 
tion; and  the  argument  is  that  the  barrister's 
order  is  to  be  looked  upon  as  if  a  judge  at  Nisi 
Prioa  had  made  an  order,  and  it  were  brought 
brought  before  the  court  to  be  reviewed.  Bat  it 
is  difficult  to  see  how  even  this  could  be  done — how, 
where  discretion  is  to  be  absolute,  there  could  be 
any  power  in  the  court  to  review  the  exercise  of  it. 
But  there  is  another  objection  to  the  argument, 
which  arises  from  the  words  of  the  section.  There 
is  the  limitation,  "  subject  to  the  provisions  of  this 
Act,"  and  sect.  19,  as  I  have  said,  gave  the  bar- 
rister jurisdiction.  I  confess  that  I  arrive  with 
regret  at  this  decision,  but  I  have  no  alternative 
but  to  say  that  the  rule  must  be  discharged. 

B&STT,    J. — In  this  case   Levering  petitioned 
under  the  Act  against  Dawson,  Walker,  and  Poul- 
ton,  and  made  Poulton.a  respondent  to  that  petition 
under  the  Act,  assuming  that  he  came  within  the 
terms  of  it.    Poulton  at  once  objected  at  the  hear- 
ing, and  no  one  has,  so  far  as  I  know,  questioned 
the  fact  thac  the  barrister  then  had  jarisdiction  to 
say  whether  Poulton  was  properly  made  a  respon- 
dent or  not.  Indeed,  the  matter  was  argued  before 
him,  and  the  question  that  arose  was,  not  whether 
he  had  jurisdiction  to  decide,  but  whether  he  de- 
cided according  to  the  true  meaning  of  the  Act. 
Ke  decided,  for  the  time,  that  Poulton  was  a  re- 
spondent, and  referred  it  to  us  to  say  whether  he 
was  right.    It  was  argued  before  us,  and  decided 
in  ftfvour  of  Poulton,  that  he  was  improperly  made 
a  respondent.    The  court,  upon  that  argument, 
acted  as  having  a  question  of  law  referred  to  them 
under  the  statute,  and  so  no  qu^estion  at  all  was 
made  as  to  the  barrister  having  jurisdiction  to 
decide  that  point.    Well,  then  he  has  decided  also 
another  point  as  to  the  costs,  and  it  is  said  that  he 
ought  not  to  have  given  the  respondent  Poulton 
costs,   because  he  ought  to    have  decided  that 
he  was  not  properly  made  respondent.  This  seems 
to  me  to  be  reasoning  in  a  vicious  circle ;  it  is  as 
if  a  defendant  were  brought  by  writ  into  court, 
and  then,  when  upon  argument  it  had  been  decided 
that*  he  was  not  legally  before  the  court,  it  were 
said  that  the  court  bad  no  jarisdiction  to  give  him 
costs  for  the  illegality  by  which  he  had  suffered. 
Here  there  is  no  doubt  a  complication,  because  the 
order  giving  costs  to  Poulton  includes  not  only 
those  costs  incurred  by  being  wrongtully  brought 
up  as  respondent  to  the  first  petition,  but  much 
more ;  because  he  fought  the  very  questions,  for 
eight  days,  upon  evidence  in  the  tirst  petition 
which  he  would  have  had  to  fight  on  the  second 
petition.    He  ought  not,  as  we  see  now,  to  have 
been  made  a  respondent  to  the  first  petition,  and 
if  he  had  not  he  would  not  have  appeared  or  in- 
curred costs.    Then,  too,  he  would  not  have  been 
bound  by  anything  proved  against  him  on  that 
trial,  but  upon  the  second  petition  the  petitioners 
would  have  had  to  prove  it  all  again,  and  he  would 
have  been  unneated  and  had  to  pay  the  costs.  So, 
on  consideration  of  these  circuuKsrauces,  I  cannot 
agree  with  the  equity  of  the  decision,  of  the  bar- 


rister, because,  though  Poulton  ought  to  have  had 
the  costs  of  being  improperly  made  a  respondent, 
he  ought  not  to  have  had.  those  of  fighting  un- 
successfully the  evidence  of  his  being  involved 
in  corrupt  practices.  But  he  had  a  discretion  as 
to  the  awarding  of  costs,  and  he  has  exercised  it, 
and  I  do  not  think  that  the  21st  section,  sub- 
sect.  5,  takes  away  the  discretion  given  by  section 
19.  Therefore,  I  agree  with  my  liord,  that  if  we 
had  power  to  review  his  order  we  would  do  so, 
but,  as  we  have  not,  the  rule  must  be  discharged. 

Gfiovs  and  Lindley,  J  J.  concurred. 

Bule  discharged. 

Attorneys  for  the  petitioner,  Dangerfield   and 
Bhfthe,  for  Eawson,  Great  Marlow. 

Attorneys   for    respondents,  Nickinaon,    Prall, 
9Jid  Nickinaon,  for  CfCarles  Brown,  Maidenhead. 


TtLeeday,   June  7,  1875. 
Oldham  v,  Bamsden. 

Betting  Houses  Ad — Action  by  hetUng  cogent  for 
money  paid — Plea  thai  paid  in  contravention  of 
act — Evidence — Glub, 
Money  paid  in  discharge  of  a  lost  het  made  for 
another  person,  is  recoverable  at  law  from  such 
other  person. 
A  dub  whose  members  haibituaUy  bet  is  not  within 

the  meaning  of  the  Bdting  Houses  Ad. 
The  plaintiff  was  a  betting  agent  and  member  of  a 
clu,by  of  which  W.  was  also  msmbefr,  and  in  which 
bets  were  habitually  made.  For  and  at  the  request 
of  the  defendant,  who  was  not  a  msmber  of  the 
club,  the  plaintiff  nvade  a  bet  with  W.,  which  he 
lost  and  paid.     iSuing  the  defendant  to  recover  the 
money  as  paid  to  his  use,  he  was  met  by  the  pleas 
tha,t  tixe  moTMy  was  paid  in  discharge  of  a  wager- 
ing contract,  and  also  thai  the  bet  was  made  in  a 
house  used  in  contravention  of  the  Betting  Houses 
Ad: 
Held,  that  the  plaintiff  was  entitled  to  recover,  and 
a  rule  to  enter  a  verdict  for  the  defendant  as  to 
the  watering  contrad  refused,  and  as    to    the 
alleged  contravention  of  the  Betting  Houses  Ad, 
disclujvrged. 
Declaaation  for  money  payable  by  the  defendant, 
for  money  lent  and  for  money  paid  to  the    de- 
fendant's use,  and  for  money  due  on  accounts 
stated. 

Material  pleas :  First,  never  indebted  ;  fourth, 
as  to  money  alleged  to  be  lent  and  due  on  accounts 
stated,  that  the  said  money  was  lent  after  the  pass- 
ing of  1(5  &  17  Vict.  c.  119,  (a)  and  was  lent,  as  the 

(a)  Bj  16  &  17  Yiot.  o.  119  (the  Betting  Hoiues  Aot), 
after  reoiting  that  *'a  kind  of  gaming  has  of  late 
sprang  up,  tending  to  the  injury  and  demoralisa- 
tion of  improvident  persons,  b^  the  opening  of 
piaoes  ealied  betting  huases  or  offices,  and  the  re- 
ceiving of  money  in  advance  by  the  Offners  or  ooon- 
piers  of  saoh  hooaea  or  offices,  or  by  other  persons  acting 
on  their  behalf,  on  their  promises  to  pay  money  on  eventi 
ot  horse  races  and  the  like  contingencies/'  it  is  enacted  as 
follows : — **No  honse,  office,  room,  or  place  shall  be  opened, 
kept,  or  used  for  the  purpose  of  the  owner,  occupier,  or 
keeper  thereof,  or  any  person  naing  the  same,  or  any 
person  prooared  or  employed,  or  by  acting  for  or  on 
behalf  of  snch  owner,  oooapier,  or  keeper,  or  person 
naing  the  hame,  or  of  any  person  having  the  care  or 
management,  or  in  any  manner  oond  acting  the  basiness 
there  of  beiiing  With  persons  resorting  thereto ;  or  for 
the  purpose  oi  any  money  or  Talaaoie  thing  being  re- 
ceived oy  or  on  behai£  of  sacli  owner,  ocoapier,  keeper, 
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plaintiff  then  well  knew,  for  the  purpose  of  being 
paid  to  and  receiyed  by  or  in  behalf  of  the  plaintin, 
or  of  some  other  person  then  being  the  owner, 
oocnpier,  or  keeper  of  a  certain  hoase,  office,  room, 
or  other  place,  opened,  kept,  and  used  for  the  pur- 
poses of  betting  with  persons  resorting  thereto, 
and  for  the  puroose  of  money  being  received  as  a 
deposit  upon  a  bet,  and  upon  an  undertaking,  pro- 
mise, or  agreement  to  pay  or  give  thereafter  money 
on  the  eyent  or  contingency  of  horse  races  by  the 
plaintiff,  or  by  snch  other  person  then  being 
such  Offner,  occupier,  or  keeper  as  aforesaid,  or 
by  some  other  person,  and  that  the  said  money 
was  to  the  knowledge  of  the  plaintiff  paid 
to  and  receiyed  by  him,  and  by  such  other 
person  then  being  such  owner,  occupier,  or 
keeper  as  aforesaid,  or  to  and  by  some  person  on 
his  or  their  behalf,  for  the  purpose  of  betting,  or 
as  a  deposit  upon  a  bet,  or  tor  some  or  one  ot  the 
purposes  prohibited  by  the  said  Act,  and  not 
otherwise ;  fifth,  that  the  said  money  was  paid  by 
the  plaintiff  after  the  passing  of  the  16  &  17 
Vict.  c.  119,  and  was  knowingly  paid  by  the  plain- 
tiff and  received  by  or  on  behalf  of  the  owner, 
occupier,  or  keeper  of  a  certain  house,  office,  or 
room,  or  other  place  opened,  kept,  and  used  for 
the  purposes  or  betting  with  persons  resorting 
thereto,  and  for  the  purpose  of  money  being  re- 
ceived upon  an  undertaking,  promise,  or  agree- 
ment to  pay  or  give  thereafter  money  in  the  event 
or  contingency  of  horse  races  by  the  said  owner, 
occupier,  or  keeper,  or  by  some  other  person,  as 
the  plaintiff  well  knew,  and  that  such  money  was 
knowingly  paid  by  the  plaintiff  to  and  received  by 
Auch  owner,  occupier,  and  keeper  for  the  purpose 
of  betting,  or  as  a  deposit  upon  a  bet,  or  for  some 
or  one  of  the  purposes  prohibited  by  the  said 
Act,  and  not  otherwise ;  and  sixth,  that  after  the 
passing  of  8  &  9  Vict.  c.  109  (a)  the  defendant 
authorised  the  plaintiff  in  his  own  name,  but  on 
account  of  the  defendant,  to  lay  bets  on  horse 
races,  and  that  the  plaintiff,  in  pursuance  of  such 
authority,  laid  bets  on  horse  races  and  lost  them ; 
that  the  plaintiff  afterwards  voluntarily  and  with- 
out any  request  by  the  defendant,  paid  to  the 
persons  to  whom  he  had  lost  such  bets  divers 
moneys  on  account  of  the  money  which  had  been 
so  lose,  which  said  moneys  are  the  moneys  now 
sought  to  be  recovered  by  the  plaintiff,  and  that 
the  said  bets  were  contracts  or  agreements  by  way 
of  gaming  or  wagering,  and  not  otherwise. 

The  plaintiff  joined  issue,  and  also  demurred 
to  the  fourth  plea  as  not  showing  any  grounds 

or  peraon,  as  aforesaid,  as  or  for  any  oonsideration  for 
any  assuranoe,  undertakiDg,  promise,  or  agreement,  ex- 
press or  impUed,  to  pay  or  f^ye  thereafter  any  money  or 
valuable  thing,  on  any  event  or  contingency  of  or  relat. 
ing  to  any  horse  race,  fight,  game,  sport,  or  exeroiae,  or 
as  or  for  the  oonsideration  for  securing  and  paying  and 
giving,  by  some  other  person,  of  any  money  or  valuable 
tiling,  on  any  such  event  or  contingency  as  aforesaid,  and 
every  house  and  office,  room,  or  other  plaoe  opened,  kept, 
or  used  for  the  purposes  aforesaid,  or  any  of  them,  is 
hereby  declared  to  be  a  common  nuisance,  and  contrary 
to  law." 

(a)  By  8  A  9  Vict.  o.  109,  s.  18,  it  is  enacted  that  "  all 
contracts  or  agreements,  whether  by  parole  or  in  writing 
by  way  of  gaming  or  wagering,  shall  be  null  and  void,^ 
and  that  '*  no  suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  for  recovering  any  sum  of  money 
or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
which  Bhall  have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any  wager  ^hftfl 
have  been  made." 


for  avoiding  the  loan,  nor  that  the  money  was 
lent  for  or  applied  to  any  illegal  purpose ;  to  the 
fifbh  as  not  showing  that  the  money  was  paid  by 
the  plaintiff  at  the  defendant's  request  in  ezeca- 
tion  of  an  illegal  purpose ;  and  to  the  sixth  plea 
as  not  disclosing  any  answer  to  the  cause  of  action 
to  which  it  was  pleaded,  as  being  bad,  as  a  plea 
in  denial,  because  admitting  the  authority  of  the 
defendant  to  the  plaintiff  to  lay  bets  and  pay 
money  for  the  defendant,  and,  as  a  plea  in  con- 
fession and  avoidanoe,  because  not  admitting  the 
cause  of  action  to  which  it  was  pleaded. 

Tho  cause  was  tried  before  Mr.  Temple,  Q.C., 
sitting  as  Commissioner  at  the  Liverpool  Summer 
Assizes,  1874.  The  evidence  given  for  the  plaintiff 
sufficiently  appears  from  the  judgment  of  the 
Lord  Chief  Justice.  No  evidence  was  given  for 
the  defendant,  whose  case  was  sought  to  be  made 
out  from  the  cross-examination  of  the  plaintiff. 
Ic  was  admitted  that  the  plaintiff's  clami  arose 
out  of  a  balance  arising  due  on  account  of  a  series 
of  bets  made  by  the  plaintiff  for  the  defendant, 
and  not  otherwise,  and  that  such  balance  amounted 
toSOZ. 

The  learned  commissioner  directed  a  verdict  to 
be  entered  for  the  plaintiff  for  801.  reserviDg  a 
general  leave  to  move. 

Ambrose,  Q.C.,  in  Michaelhias  Term  last,  moved 
for  a  rule  to  set  aside  the  above  verdict,  and  enter 
a  verdict  for  the  defendant  on  the  ground  that 
the  pleas  were  proved.    He  cited : 
Clayton  v.  DtUy,  4  Taunt.  165 ; 
Eastwood  V.  M%Uer,  30  L.  T.  Bep.  N.  S.  716. 

The  Court  referred  to : 

RosewamB  v.  BiUing,  33  L.  J.  55,  C.  P. ;  9  L.T.  S^. 
N.  S.  441  * 

Kniifhi  V.  CcmherSy  15  0.  B.  562 ;  1  Jar.  N.  S.  585; 
24  L.  J.  121,  C.  P. 
and  refused  the  rule,  so  far  as  the  motion  was 
based  on  8  &  9  Vict,  c  109,  (a)  but  granted  a  rale 
to  set  aside  the  verdict  and  enter  a  nonsuit  in- 
stead thereof,  on  the  ground  that  the  plaintiff's 
evidence  proved  the  defendant's  first^  fourth,  and 
fifth  pleas,  and  showed  that  the  plaintiff  was  not 
entitled  to  recover ;  also  for  a  new  trial  on  the 
ground  that  there  was  evidence  which  ought  to 
have* been  left  to  the  jury  in  support  of  the  said 
pleas. 

CharlsB  RjMsellf  Q.C.  now  showed  cause. — ^Tbe 
question  is  whether  the  bets  in  respeqjt  of  which  the 
plaintiff  paid  the  money  which  he  now  seeks  to 
recover  were  illegal,  for  unless  the  illegaUty  of 
betting  can  be  shown,  the  defendant  must  reim- 
burse the  plaintiff  the  debt  contracted  and 
discharged  by  the  defendant's  authority.  Now 
betting  has  never  been  made  illegal  in  itself.  The 
Act  8  4&  9  Vict.  c.  109,  merely  makes  wagering  con- 
tracts *'  null  and  void,"  which  is  a  very  different 

(a)  In  iZostfwame  v.  BilUm^  (u&t  sup.),  £rle,  C.  J.,  ob- 
served :  "  No  one  can  sue  upon  a  gaming^  oontraot,  and 
the  plaintiff  (a  broker,  whose  legal  position  was  the  aaae 
as  that  of  the  plaintiff  in  the  present  oaee,  so  &c  as 
8  &  9  Vict.  o.  109  is  oonoemed),  would  not  have  htm. 
liable  in  an  action  brought  against  him  by  the  parUei 
with  whom  he  had  made  the  oontraot,  aad  to  wbcnn  he 
had  lost.  But  when  he  paid  them  he  was  acting  as  the 
defendant's  agent  and  at  his  request,  and  where  a  p«noa 
who  has  lost  a  wager  requests  another  peraon  to  paj  it 
for  him,  and  that  person  does  pay  it,  an  aotion  lies  at 
the  suit  of  the  person  so  paying  to  reoover  the  amouat 
from  the  person  for  whom  he  pays."  But  the  learned  judge 
doubted  whether,  if  after  the  loss,  the  principal  ga?e 
notice  to  the  broker  not  to  pay,  the  broker,  though 
bound  by  the  rules  of  the  market  to  pay  the  amount  hiA- 
self ,  could  reoover  it,  when  paid,  from  his  prinapsL 
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thing.  Neither  does  the  Betting  House  Act, 
commonly  called  Cockbam's  Act,  make  betting 
illegal  in  itself.  The  object  of  that  Act  was  to 
pat  down  certain  houses  of  a  very  different 
character  from  the  dub  in  which  the  bets 
here  were  made— houses  where  money  was  re- 
ceived in  advance  by  betting  agentST— a  practice 
which  had  become  very  common,  and  was  deemed 
by  the  Legislature  to  give  greater  facilities  to 
betting  than  ordinary  bets  leading  to  mere  debts 
of  honoar.  Moreover,  a  house  to  be  within  the 
Act  most  be  kept  or  used  for  the  purpose  of 
betting  with  the  persons  resorting  thereto.  There 
is  no  evidence  of  such  a  keeping  or  using  here 
where  the  bettiug  was  with  the  members  inter  se. 
The  case  falls  within  the  authority  of  Buibb  v.  YeU 
verton  (24,  L.  T.  Rep.  N.S.  822).  There  a  testotor 
had  requested  a  friend  to  bet  for  him  on  certain 
horses,  and  the  friend  had  paid  the  amount  lost  by 
the  bets.  It  was  held  by  Lord  Bomily,  M.  B.,  that 
the  request  to  bet  implied  an  authority  to  pay  the 
bets  if  lost,  and  that  the  friend  was  entitled  to 
prove  against  the  testator's  estate  for  the  amount 
paid  by  him  in  respect  of  the  bets.  He  also 
cited  * 

if  iU  V.  JV»,  4  H.  &  K.  859 ; 

Bow9  V.  Fenwich,  L.  Bep.  9  C.  P.  389 ;  43  L.  J.  100, 

M.O.;  dOL.T.Bep.N.  S.524; 
Dcqgett  v.   Cattema.S^  L.  J.  46,  C.  P.;  10   Jar. 

N.  S.  1236 ;  11  L.  T.  Bep.  N.  S.  422;  reversed  on 

appeal,  84  L.  J.  159,  C.  P. ;  12  L.  T.  Bep.  N.S.  855 ; 
HovA  V.  Town  Council  of  SheffiMt  L.  Bep.  10  C.  P. 

102 ;  44  L.  J:  17,  M.  a ;  31 L.  T.  Bep.  N.  S.  536. 

"  When  this  Act  was  passed,*'  said  Brett,  J.,  in 
Bows  V.  Fenwick,  '*  the  Legislature  had  not  made 
up  its  mind  to  prohibit  betting  altogether,  nor  has 
it  yet  gone  so  far ;  but  what  it  had  made  up  its 
mind  to  do  is  expressed  in  the  preamble.  ...  It 
desired  to  prevent  fixed  places  oeing  established, 
to  which  the  unwary  might  resort  for  betting." 

Ambroae,  Q.C.,  for  the  defendant,  supported  the 
rule. — ^Neither  in  Voggeti  y.  CcUtems,  ubi  srnp.,  nor 
in  any  of  the  other  cases  .cited,  was  the  point  de- 
cided which  is  raised  in  the  present  case,  which 
point  is  whether  the  Betting  House  Act  applies 
to  betting  in  clubs  systematically  used  for  betting. 
It  is  submitted  that  the  Act  has  such  an  applica- 
tion ;  the  words  are  large  enough,  and  the  pre* 
amble  is  ambiguous.  The  evideoce  shows  that  the 
club  was  **  used  "  for  purposes  prohibited  by  the 
Act.  [Lord  CoLSBiDGS,  Cf.  J. — Does  not  "  using  " 
mean  using  as  occupier  P  Grove,  J. — ^The  inten- 
tion of  the  Legislature  seems  to  have  been  not 
to  prohibit  betting,  but  to  prohibit  the  allowing 
persons  to  collect  for  the  purpose  of  betting. 
Archibald,  J. — Is  the  bet  illegal  because  it  is 
made  in  an  illegal  place  P]  In  Eastwood  v.  MiUer 
(L.  Bep.  9  Q.  B.  440;  30  L.  T.  Bep.  N.  S.  716)  it 
was  distinctly  held  that  to  support  a  conviction 
under  the  Act  it  is  not  necessary  to  prove  abetting 
either  by  owner  or  occupier.  [Lord  Goleridgb, 
G.  J. — ^lliat  case,  so  as' I  understand  it,  undoubt- 
edly supports  your  contention  in  some  degree.  If 
that  decision  be  right,  our  suggestion  that  the 
betting  must  be  by  the  dominus  of  the  place  was 
incorrect.  Aechibald,  J. — It  appeared  there  that 
money  was  taken  by  the  dominus.]  "No  stress 
was  laid  upon  that  part  of  the  evidence  in  the 
judgements.  Section  3  makes  it  illegal  to  use  a 
place  for  the  purpose  of  betting  with  persons  re- 
sorting thereto.  The  betting  is  the  using,  and 
the  offence  is  committed  by  betting  in  a  place  sys- 
tematically used  for  the  purpose  of  betting,  as  the 


place  where  this  bet  was  made  was  used.  [Lord  Cole- 
BIDOS,  G.  J. — It  is  for  the  defendant  to  prove  the 
fifth  plea.]  That  plea  may  perhaps  have  averred 
too  much,  but  it  substantially  sets  up  the  Betting 
House  Act,  and  the  defects  of  the  plea  (if  any)  would 
be  vexy  proper  subjects  of  amendment.  The 
plaintin  was  one  of  many  joint  owners.  [Grove, 
J. — We  cannot  judicially  assume  that  the  mem- 
bers of  a  club  are  joint  owners  of  it.]  The  plain- 
tiff appears  to  have  habitually  acted  for  outsiders. 
If  he  be  allowed  to  recover  in  this  action,  the 
result  will  be  that  localised  betting  will  become 
legalised,  and  a  wagering  contract  becomes  prac- 
tically a  valid  contract,  and  enforceable  at  law. 

Lord  GoLEBiDGE,  G.J. — I  am  of  opinion  that  this 
rule  ought  to  be  discharged.     The  action  was 
brought  to  recover  the  sum  of  80{.,  which  the 
plaintiff,  as  agent,  had  lost  upon  the  balance  of  a 
number  of  bets,  which  bets,  it  was  admitted,  had 
been  entered  into  and  paid  with  the  authority  of 
the  defendant.    The  ddfence  was  that  the  whole  of 
these  bets  were  illegal,  and  that  no  action  could  be 
brought  upon  a  contract,  express  or  implied,  to 
repay  the  plaintiff,  by  reason  of  the  operation  of 
ss.    1,   3  of   16  &  17    Vict.  c.  119;    and    that 
inasmuch  as  the  bets  took  place,  under  circum- 
stances which  made  them  illegal   by  the  terms 
of  the  statute,  the  plaintiff  must  lose  his  money, 
and    the    defendant  is  entitled  to  take  advant- 
age of   the  statute  to  defeat    the    claim.      The 
action  was  tried  at  Liverpool,  and  there  was  no 
evidence  called  on  behalf  of  the  defendant.    The 
motion  of  Mr.  Ambrose  was  to  enter  a  verdict  for 
the  defendant  or  a  nonsuit,    mainly  upon    the 
ground  that  the  evidence  called  on  behalf  of  the 
plaintiff  proved  this  fifth  plea,  or  for  a  new  trial 
upon  the  ground  that  the  evidence  should  have 
been  at  all  events  left  to  the  jury.   I  am  of  opinion 
that  the  evidence  did  not  prove  the  fifth  plea,  and 
I  would  hold  Mr.  Ambrose  to  the  eviaence  re- 
ported by  the  commissioner  in  this  case,  for  if  a 
number  of  the  facts  which  he  has  stated,  and  of 
which  he  has  asked  the  admission,  could  have 
been  proved,  he  should  have  called  witnesses  to 
prove  them.  He  has  been  content  to  rely  upon  the 
evidence  given  for  the  plaintiff,  to  wmch,  there- 
fore, it  is  not  only  legal  but  perfectly  just  that  we 
should  confine  him.    The  fifth  plea  was  based  not 
on  all  the  terms,  but  on  many  of  the  terms  of  the 
1st  section  of  the  statute,  and  states  that  the  action 
is  brought  for  money  paid  by  the  plaintiff  for  the 
defendfuit  at  his  request ;  and  that  the  money  was 
paid  after  the  passing  of  16  &  17  Vict.  c.  119,  and 
was  knomngly  paid  by  the  plaintiff  to  and  received 
by  or  on  behalf  of  the  owner,  occupier,  or  keeper  of 
a  certain  place  kept  and  used  for  the  purpose  of 
betting  with  persons  resorting  thereto.    These  are 
the  material  allegations,  and  if  there  is  no  evidence 
in  support  oi  them,  Mr.  Ambrose  must  fail.    The 
whole  of  the  evidence  upon  the  commissioner's 
notes  is  that  the  plaintiff  says,  '*  I  am  a  member  of 
the  Ellesmcre  Giub ;  so  is  Olmer  aad  Wormald  " 
(the  persons  with  whom  the  bets  were  made).  The 
club  is  held  in  Lever-street,  and  is  a  limited  com- 
pany, with  1400  or  1500  members  who  pay  a  sub- 
scription. It  is  an  ordinary  club.  All  the  members 
bet  at  the  place.    These  bets  were  made  there." 
Mr.  Wormald  says  :  *'  I  cannot  say  where  the  bets 
were  made.  Iwas  paid  the  money  at  the  club."  There 
is  no  other  evidence  upon  the  subject.    On  that 
evidence  it  appears  tpme  that  there  is  nothing  to  go 
to  the  jury  in  support  of  these  material  allegations 
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in  the  plea,  that  this  was  a  place  kept  and  ased  for 
the  pnrpose  of  betting  by  persons  resorting  thereto. 
The  sole  eyidence  amounts  to  this,  that  there  was 
a  cinb  at  which  there  were  bets  made,  but  it  was 
hardly  proved  even  that  these  bets  were  made  at 
the  club.  It  is  an  ordinary  dnb  at  which  bets  were 
made.  There  are  very  important  qnestions 
which  haye  been  raised  in  the  course  of  the 
argument,  questions  which  it  may  be  desirable 
to  be  set  at  rest  if  ever  the  point  is  raised 
and  is  necessary  to  be  decided,  qnestions  upon 
which  members  of  the  Bench  may  entertain  strong 
opinions,  bufc  it  is  not  necessary  to  decide  them  on 
this  occasion.  I  belieye  that  we  are  all  agreed 
that  upon  these  material  allegations  there  is  no 
eyidence  to  go  to  the  jury ;  and  upon  this  short 
point  the  rule  must  be  discharged. 

Gbove  and  Abchibald,  JJ.  concurred. 

Rule  discka/rged. 

Attorney  for  the  plaintiff,  A.  T,  H.  Evans. 

Attorneys  for  the  defendant,  Le  Biche  and  Son, 


tudiciatb  comxittbs  of  the 

PBZVT    COWCIIi 

Bcportad  b7  C.  E.  Mazdxv,  Eiq.,  BaRiiter-at-Lair. 


Jtme  11  and  25,  1875. 

(Present :  The  Right  Hons.  Sir  Barnes  Peacock, 
Sir  M.  S^iTH,  Sir  Robebt  Collieb,  and  Sir  H. 
S.  Keatino.)  ' 

Ingram  v.  Dbinkwateb. 
ON  appeal  from  the  court  of  the  staff  of 

GOyEBNMENT,  ISLE  OF  MAN. 

Bate — Beal  estate — BevUcharge  in  lieu  of  Hthee. 
Whenever  it  is  sought  to  im/pose  a  rate,  the  burden 
lies  on  those  seeking  to  enforce  it  to  show  that  the 
words  used  by  the  Legislature  are  dear  and  im- 
ambiguous  in  order  to  charge  the  subject.     An 
Act  of  ths  Legislature  imposed  a  rate  on  la/nds 
"  and  other  real  estate ;" 
Held  (reversing  the  judgment  of  the  court  below)  ^ 
iJuU  although  these  words  were  large  enough  to 
include  a  rentcharge  in  lieu  of  tithes,  they  would 
not  necessarily  do  so  if  it  appeared  from  the  general 
wording  of  the  Act  thai  U  was  not  intended  to 
apply  to  incorporeal  rights. 
The  question  in  this  appeal  was,  whether  the 
bishop  and  clergy  of  the  Isle  of  Man  were  liable  to 
be  rated,  under  an  Act  to  provide  a  lunatic  asy- 
lum, in   respect  of  the   sums  paid  to  them   as 
rentcharge  in  lieu  of  tithes. 

The  appellant,  the  Yicar  of  Michael,  in  the  Isle 
of  Man,  disputed  his  liability,  and  the  respon- 
dent, as  Chairman  of  the  Lunatic  Asylum  Com- 
mittee of  the  Island,  brought  this  action  against 
him  to  recoyer  the  rate  Sieged  to  be  due  £rom 
him. 

The  Deemster's  Court,  sitting  at  Bamsay,  gaye 
judgment  in  favour  of  the  Vicar;  but  that  judg- 
ment was  reversed  on  appeal.  The  present  appeal 
was  from  that  reversal. 

The  facts,  which  were  undisputed,  and  the  sec- 
tions of  the  Act  in  question,  appear  in  the  jndg* 
ment  of  their  Lordships. 

Manisiy,  Q.C.,  The  Attomey-Oeneral  of  the  Isle 
of  Man  (Gell,  Q.C.)  and  B.  Shaw,  appeared  fey  the 
appellant. 

/.  Brown,  Q.C.  and  Sherwood  (of  the  Manx  Bar), 
for  the  respondent.  iCur.  adv.  vult. 


June  25. — Their  Loboships  delivered  judgment. 
— This  is  an  appeal  against  a  judgment  of  the 
Court  of  the  Staff  of  Government  of  the  Isle  of 
Man,  reversing  a  judgment  of  the  Deemster  of  the 
Island  in  %  suit  by  the  respondent  against  the 
appellant  to  recover  the  amount  of  a  rate  made 
upon  him  83  Yicar  of  Michael,  under  the  provisions 
of  an  Act  passed  by  the  Legislature  of  the  Isle  of 
Man,  in  the  year  1860,  intituled,  "  An  Act  to  pro- 
vide an  Asylum  for  Lunatics  and  Insane  Persons." 
The  facts  of  the  case  were  not  disputed  between 
the  parties,  the  only  question  being  whether,  in 
point  of  law,  the  rate  made  upon  the  appellant  was 
a  valid  rate.  In  the  year  1839  an  Act  was  passed 
by  the  Island  Legislature,  entitled  "  An  Act  for 
the  Commutation  of  Tithes  in  the  Isle  of  Mao."  It 
recited  an  agreement  that  the  sum  of  55751.  was 
a  fair  compensation  to  be  paid  annually  for  all 
tithes,  moduses,  and  prescriptive  payments  in  lien 
of  tithes.  Sec.,  and  provided  that  the  amount  should 
be  apportioned  by  way  of  rentcharge  amongst  the 
owners  of  the  lands  then  liable  to  tithes,  who 
should  pay  the  same  to  an  asent  appointed  by  the 
parties  entitled,  who  was  to  distribute  it  amongst 
such  parties  in  certain  proportions  specified  in  the 
Act,  which  proportions,  however,  did  not  oorre- 
spond  with  the  amounts  previously  recQived  by 
them  from  the  tithes.  To  the  vioar  of  the  pariah 
of  Michael  the  Act  directed  the  sum  of  141L  8f.  to 
be  paid.  In  1860  the  Act  was  passed  which  gives 
rise  to  the  present  question.  It  is  an  Act  to  pro- 
vide an  Asylum  for  Lunatics  and  Insane  Persona, 
and  directs  (sect.  2)  the  appointment  of  "  three 
competent  persons  to  value  the  lands  and  other 
real  estates  withinjthe  said  Isle  (except  the  real 
estates  and  properties  in  towns),  and  two  compe- 
tent persons  to  value  the  real  estates  and  properties 
within  the  towns  thereof."  It  then  diirecte  the 
valuers  to  make  a  separate  valuation,  "  at  their  net 
annual  value,  of  all  lands  and  other  real  estate  held 
by  each  proprietor  or  tenant  within  their  respective 
parishes  or  towns ;  the  particulars  of  auoh  valua- 
tions shall  be  entered  in  a  book  to  be  provided  for 
that  purpose,  in  the  form  set  forth  in  schedule  A 
which  book,  when  complete,  shall  be  delivered  to 
the  Clerk  of  the  Bolls,"  and  copies  deposited  with 
various  officers,  and  to  be  open  "  to  the  inspection 
of  every  person  whose  property  is  included  in 
such  valuation."  Sect.  2b  directs,  "That  the 
valuers  of  the  houses,  real  estate,  and  property  in 
towns,  shall  describe  the  same  bv  the  street  or  place 
where  the  same  is  situate,  and  shall  state  the  name 
of  the  proprietor  and  occupier  of  each  house  and 
place  separately  valued."  Directions  are  then 
given  for  conducting  the  valuation,  and  sect.  4 
provides  an  appeal  by  "  the  proprietor  or  ooonpier 
of  any  lands  or  other  such  real  estate  "  aggrieved 
hj  the  valuation.  Sect.  6  (the  rating  clause)  pro- 
vides that  as  soon  as  the  valuation  is  completed  as 
aforesaid,  the  Tynwold  Court  is  to  lay  a  rate  on 
the  proprietors  "  of  all  lands  and  other  real  estate^ 
according  to  such  valuation."  Provided  that  the 
rate  is  to  be  a  charge  upon  the  property  rated  "in 
priority  next  after  the  lord's  rent  and  tithes,  and 
be  paid  by  the  person  in  the  actual  occupation  of 
the  rateable  property  at  the  time  of  the  rate  made 
for  the  current  year,  and  in  his  default  then  bj 
the  person  subsequently  in  the  occupation  of  the 
property  for  that  year,  from  whom  such  rate  shall 
oe  demanded,  and  the  person  so  paying  shall  be 
entitled  to  deduct  the  sum  from  his  rent."  The 
rate  may  be  recovered  before  the  deemster  as  a 
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debt  (sect.  48).    f  rovided  that  if  unpaid  "  under 
any  execution,  and  there  be  no  sufficient  distress 
liable  to  the  payment  thereof,  it  shall  be  lawful  for 
snch  deemster  to  issue  his  order  to  put  such  com- 
mittee of  management  into  possession  of  the  house 
or  lands  chargeable  with  such  rate  or  arrears,  and 
the^  same  to  hold"  till  satisfied.    The  valuation 
whicb  was  actually  made  under  this  Act  did  not 
include  the  sums  payable  to  the  parties  entitled  to 
the  rentcharge  under  the  Act  of  1839,  the  valuators 
apparently  considering  that  they  were  not  liable 
to  be  rated  under  it.    The  governor,  however, 
ordered  such  sums  to  be  included  in  the  valuation, 
and    the   proportion  assessed  upon  the  sum  of 
141Z.  Ss.,  the  amount  paid  to  the  appellant  under 
the  Act,  having  been  demanded,  was  refused  by 
him  to  be  paid,  whereupon  a  suit  was  instituted 
a^inst  him  before  the  aeemster,  who  was  of  opi- 
nion that  the  Act  did  not  authorise  the  rating  of 
that  payment,  and  dismissed  the  suit.    On  appeal, 
however,  to  the  Court  of  the  Staff  of  Government, 
the  decision  of  the  deemster  was  reversed,  and  the 
question  to  be  decided  on  the  present  appeal  is, 
whether  such  reversal  was  right.    It  is  clear  that 
under  the  6th  section  of  the  Act  of  1860,  the  rate 
can  only  be  laid  on  property  legally  liable  to  be 
incladed  in  the  valuation  under  the  2nd  section, 
and  the  only  words  in  that  section,  or  throughout 
the  Act,  wmch  the  respondent  relies  upon  to  make 
the  amount  paid  to  the  vicar  rateable,  are  the 
words  *'real  estate,"  ^ich,  doubtless,  are  large 
enough  to  comprehend  it,  if  intended  to  do  so,  but 
which  have  not  necessarily  that  effect  unless  so 
intended ;  and  looking  to  the  collocation  of  those 
words  in  the  different  sections ,  as  well  as  to  the 
whole  frame  and  general  wording  of  the  Act,  their 
Lordships  are  of  opinion  that  the  rating  powers 
were  not  intended   to  include  or  apply  to   the 
amounts  payable  to  the  appellant,    and    others 
similarly  circumstanced  under  the  Act  of  1839, 
but  that  the  later  Act  contemplated  the  rating  of 
lands  "  and  other  real  estate  "  of  jthe  same  cor- 
poreal nature ;  and  not  of  a  mere  incorporeal  ri^ht 
to  a  proportion  of  a  sum  of  money,  though  arising 
from  a  rentcharge  in  lieu  of  tithes.    The  parti- 
culars of  the  "  lands  and  other  real  estate"  valued, 
are  directed  to  be  entered  according  to  forms  set 
forth  in  the  schedule  to  the  Act,  one  for  lands,  &c., 
not  in  towns,  and  the  other  for  properties  in 
towns — both  are  applicable  exclusively  to  corporeal 
property,  and  even  assuming  they  were  not  in- 
tended to  be  literally  binding  so  as  to  exclude 
aeveral  descriptions  of  corporeal  property,  not  ex- 
pressly specified,  they  still  give  a  meaning  to  other 
parts  of  the  Act  which  appear  to   point  to  the 
exclusion  of  mere  incorporeal  hereditaments.    The 
rating  clause  itself  (sect.  6),  with  its  proviso,  the 
terms  of  which  have  been  already  referred  to,  seems 
inconsistent  with  the  notion  of  rating  a  payment 
such  as  that  in  question,  whilst  the  48th  section, 
giving  the  remedy  for  non-payment  of  the  rate, 
appeara  equally  to  exclude  it.     It  is  observable 
that  the  Act  of  1839  (the  Commutation  Act)  con- 
tains no  enactment  similar  to  that  found  in  the 
English  Tithe  Commutation  Act  (6  &  7  Will.  4,  c. 
71»  8.  69),  expressly  making  the  rentcharge  rate- 
able, and  although  it  was  suggested  that  the  omis- 
sion arose  from  there  being  no  rates  at  that  time 
existing  in  the  Isle  of  Man,  yet,  when  the  Legis- 
lature in  1860  came  to  ini postdates,  they  knew  of 
that  omission,  and  knew  al^o  onthe  mode  in  which 
the  commutation  of  the  tithes  had  been  effected, 
"Mag.  Cas. — Vol.  IX. 


and  of  the  distribution  of  the  rentcharge  amongst 
the  different  parties  specified  in  the  Act;  yet 
their  Eating  Act  not  only  does  not  contain  apt 
words  applicable  to  the  rentcharge,  but  is  framed 
so  as  to  apply  in  terms  to  corporeal  property, 
without  any  express  reference  to  incorporeal 
hereditaments.  The  cases  of  Beg,  v.  Neville  (8 
Q.  B.  466),  and  Colehrook  v.  TickeU  (4  A.  &  E. 
928),  show  clearly  that  when  it  is  sought  to  im- 
pose a  rate,  the  burden  lies  on  those  seeking  to 
enforce  it,  to  show  that  the  words  used  by  the 
Legislature  are  clear  and  unambiguous,  in  order 
to  charge  the  subject.  In  the  present  case  such 
words  are  not  to  be  found ;  their  Lordships  are, 
therefore,  of  opinion  that  the  rate  made  upon  the 
appellant  was  invalid,  and  that  the  judgment  of 
tne  Court  of  the  Staff  of  Government  was  erro- 
neous. They  will,  therefore,  humbly  advise  her 
Majesty  that  the  judgment  appealed  from  be  re- 
versed, and  that  the  judgment  of  the  Deemster's 
Court  be  affirmed.  The  respondents  will  pay  the 
costs  of  this  appeal. 

Solicitors  for  the  appellant,  Farh  NeUon,  and  Co. 

Solicitors  for  the  respondent,  Johnston  and  Co. 


V.C.  UALZVS'    COVBT. 

Beportod  by  F.  Gould  tad  Jakxa  £.  Hours,  Eiqn., 

Baniflt«n-«t>Law. 


Wedneeda/i/,  July  21,   1875. 

Ethbringtok  V,  Wilson. 

Christ's  Hospital — Election  of  ccmdidaies — 

Farishioner, 

A  scheme  settled  hy  the  court,  for  the  eUctuyn  of 
candidates  for  admission  to  Christ^s  Hospital, 
provided  that  the  parent  of  a  candidate  "  shall  be 
or  shaU  have  been  '*  a  parishioner  of  {he  parish 
electing. 
Frior  to  an  election  for  the  parish  oj  T.  the  father  of 
a  candidate,  in  order  to  qualify  as  a  parishioner, 
took  an  unoccupied  house  in  the  parish,  paid  a 
month* s  rent,  paid  tlve  rate  payable  in  respect  of 
the  house  {before  it  was  demanded),  and  had  his 
name  inserted  in  the  rate  book. 
The  father  did  not  reside  in  the  parish :  he  did  not 
put  any  furniture  into  the  house,  or  sleep  there, 
until  after  the  election. 
Held  that  tlie father  was  not  a  parishioner  within 
the  meaning  of  the  scheme  ;  since,  in  order  to  be  a 
pa/rishioner,  a  man  must  be  a  bond  fide  holder 
of  property  in  the  parish,  though  he  need  not 
reside  there. 
Motion  for  decree. 

This  was  a  biU  filed  by  Edward  Duggan  Ether- 
ington,  an  infant,  by  his  father  and  next  friend 
against  Henry  Arthur  Wilson,  an  infant,  the  Bev. 
Henry  F.  Limpus,  John  M.  Stedwell,  and  William 
Bryant  (the  vicar  and  churchwardens  of  the  parish 
of  Twickenham),  and  the  corporation  of  the  City  of 
London  (as  Governors  of  Christ's  Hospital), 
praying  (amongst  other  things)  for  a  declaration 
that  at  the  time  of  a  certain  election  into  Christ's 
Hospital  (wnich  took  place  on  the  3l8t  Dec.  1874), 
the  defendant  Henry  A.  Wilson  was  not  eligible 
for  election. 

By  indentures  of  lease  and  release  dated  18th 
and  19th  Nov.  1720,  John  West  and  Frances  his 
wife  conveyed  certain  hereditaments  in  London 
and  elsewhei'e  to  the  Governors  of  Christ's  Hos- 
pital upon  trust  to  receive  into  Christ's  Hospital, 
and  out  of  the  clear  rents  and  profits  to  maintain 
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and  educate  80  many  poor  boys  and  girls  as  the 
same  clear  rents  and  profits  should  suffice  to 
maintain  at  the  rate  of  101.  per  annum  for  each 
child  .  .  .  one-fifth  part  of  the  said  children  "  to 
be  such  as  the  minister,  churchwardens,  and 
parishioners  of  the  parish  of  Twickenham  in  the 
county  of  Middlesex,  or  the  major  part  of  them, 
shall  (being  in  vestry  assembled)  for  that  purpose 
choose  and  present  or  cause  to  be  presented 
according  to  the  directions"  therein  contained. 
The  deed  also  provided  that  such  children  should 
be  bom  in  the  parish,  and  if  there  should  be  no 
such  children  found  in  the  parish  when  such 
election  and  presentation  ought  to  be  made,  then 
the  electors  were  to  elect  and  present  any  other 
poor  boys  or  girls  bom  in  any  other  contiguous 
or  adjoining  parish.  The  deed  also  provided  that 
in  all  such  elections  regard  should  be  had  to  those 
children  related  by  consanguinity  to  John  West 
and  Frances  his  wife,  or  either  of  them,  and  that 
such  relations  should  (if  poor)  be  preferred  to  all 
others. 

In  the  year  1806  an  Act  was  passed  enabling 
the  Grovemors  of  Christ's  Hospital  to  apply  by 
petition  to  the  Court  of  Chancery  for  a  scheme  to 
regulate  the  charity.  Pursuant  to  this  Act  a 
scheme  was,  on  the  11th  Dec.  1868,  settled  by  the 
court,  regulating  the  claims  of  children  claiming 
to  be  admitted  to  Christ's  Hospital,  as  being 
related  to  the  Founders  : 

Clause  2  provided  that,  in  the  event  of  two  or 
more  poor  ehildren  claiming  on  one  and  the  same 
occasion  to  be  admitted,  tne  election  should  be 
determined  by  the  majority  of  votes  of  the  vestry 
'*  taken  according  to  the  Acts  or  Act  for  regulation 
of  vestries  for  the  time  being  in  force  in  that 
particular  parish." 

Clause  9  was  as  follows :  Each  claimant  shall,  three 
days  at  leaat  before  the  day  appointed  for  the  vestry 
meeting,  deliver  to  and  leave  with  the  vestry  clerk  or  one 
of  the  ohnrchwardens,  a  statement  in  writing  containing 
the  name,  age,  and  pedigree  of  the  claimant,  .  .  .  and 
snoh  statement  shall  be  open  to  the  inspection  of  the 
parishioners  at  all  reasonable  times  until  the  holdiog  of 
the  vestry  meeting. 

Clause  12  was  as  follows  :  No  child  shall  be  considered 
eligible  to  partake  of  the  benefits  of  this  charity  unless 
he  or  she  shall  have  been  born  in,  or  unless  his  or  her 
parents  or  one  of  them  shall  be  or  shall  have  been  parish- 
ioners or  a  pariobioner  of  the  pariah  for  the  time  beiog 
exercising  the  right  to  elect  or  present :  or,  in  the  event 
of  there  not  being  any  candidate  for  election  and  presen- 
tation within  such  parish,  then  unless  he  or  she  shall  have 
been  bom  in,  or  unless  his  or  herparents  or  one  of  them  shall 
be  or  shall  have  been  parishioners  or  a  parishiooer  of  a 
parish  cooti^uous  to  or  adjoining  the  parish  whose  turn 
and  right  it  is  to  elect  and  present ;  nor  unless  such  child 
shall  comply  with  and  fulfil  the  general  regulations 
for  the  time  being  in  force  for  the  regulation  of  the 
admission  of  children  to  Christ's  Hospiti^. 

On  the  7th  Nov.  1874  the  defendants,  the 
Churchwardens  of  Twickenham,  received  notice 
from  the  Governors  of  Chrif^t's  Hospital  that  there 
was  a  vacancy  in  the  hospital  to  be  filled  up  by  the 
parish  of  Twickenham. 

On  the  19th  Dec.  1874  the  churchwardens 
affixed  a  notice  on  the  doors  of  the  parish  church 
that  a  vestry  would  be  held  on  the  Slst  Dec.  then 
next,  to  take  steps  for  the  purpose  of  electing  a  boy 
into  Christ's  Hospital  unon  the  gift  of  John  West 
and  Frances  his  wife.  I'he  plaintiff  and  the  defen- 
dant Henrv  A.  Wilson  were  the  only  two  candi- 
dates for  election  at  the  vestry  meeting  held  on  the 
dlst  Dec.  1874;  a  poll  was  demanded,  which  was 
held  on  the  7th  Jan.  1875.    At  the  poll  177  votes 


were  given  for  the  plaintiff,  and  233  votes  were 
given  for  the  defendant  Henry  A.  Wilson;  so  that, 
on  the  poll,  the  defendant  Henry  A.  Wilson  was 
elected.  It  was  admitted  that  both  the  plaintiff  and 
the  defendant  Henry  A.  Wilson  were  of  kin  to  the 
founders;  and  that  the  plaintiff's  father  was  a 
parishioner  within  the  meaning  of  clause  12  ol  the 
scheme 

On  the  27th  April  1875,  the  plaintiff  filed  his  bill, 
submitting  that  the  defendant  Henry  A.  Wilson 
was  not  at  the  time  of  the  election  a  child*  one 
of  whose  parents  was  a  parishioner  of  Twicken- 
ham within  the  meaning  of  clause  12  of  the  scheme; 
and  prayed  for  a  declaration  that  at  the  time  of 
the  said  election  the  defendant  Henry  A.  Wilson 
was  not  eligible  to  partake  of  the  benefits  of  the 
charity;  and  for  a  declaration  that  at  the  said 
election  the  plaintiff  was  or  ought  to  be  deemed  to 
have  been  elected  for  presentation  and  admission 
into  Christ's  Hospital.  The  main  question  in 
argument  was  whether  HenryWilson,  the  father 
of  the  defendant  Henry  A.  Wilson,  was,  on  the 
31st  Dec.  1874,  a  parishioner  of  Twickenham 
within  the  meaning  of  clause  12  of  the  scheme.  It 
appeared  from  the  evidence  that  Wilson  was  a 
tailor's  foreman,  carrying  on  business  in  St.  James's* 
street,  and  living  in  rimlico;  that,  in  order  to 
qualify  himself  as  a  parishioner,  Wilson,  with  the 
aid  of  Lane,  the  vestry  derk  of  Twickenham,  in 
the  month  of  Nov.  1874,  took  a  small  house  in  Back- 
road,  Twickenham,  from  one  Stroud  for  three 
months  certain,  at  a  rent  of  thirty  shillings  a  month, 
subject  to  a  month's  notice  to  quit  in  case  the 
tenancy  continued  beyond  that  period ;  and  that, 
on  the  18th  Dec.  1874  (the  day  oef ore  the  notice  of 
the  vestry  meeting  was  put  on  the  church  door) 
Wilson  paid  Stroud  thirty  shillings  for  one 
month's  rent  of  the  house  in  Back-road.  It  further 
appeared  from  the  evidence  that  on  the  18th  Nov. 
1874,  Wilson  gave  Lane  a  written  notice  to  insert 
his  name  in  the  rate-book  in  respect  of  the  house 
in  Back-road;  tliat arate for  the  parish  of  Twicken- 
ham  was  made  on  the  21st  Nov.  1874 ;  that  on  the 
18  th  Dec.  1874  Lane  entered  Wilson's  name  in  pencil 
in  the  rate- book;  that  at  some  time  between  the 
19th  Dec.  and  the  31st  Deo.  1874,  Wilson  paid  to 
Lane  the  sum  of  17«.  6d.  as  the  rate  in  respeot  of 
his  house,  and  received  a  receipt  for  the  same;  and 
that  Lane  thereupon  entered  Wilson's  name  in 
ink  in  the  rate-book.  It  further  appeared  from  the 
evidence  that  on  the  31st  Dec.  1874,  the  shutters 
of  the  house  wore  up,  and  the  house  was  then 
unoccupied;  that  Wilson  had  never  resided  in 
the  house,  or  slept  there  previous  to  the  7th  Jan. 
1875  (the  day  of  the  poll  being  taken),  but  that 
since  that  day  he  had  put  a  bed  and  som^  chairs 
in  the  house,  and  occasionally  elept  there;  and 
that  letters  written  by  the  plaintiff  in  Feb.  and 
March  1875,  and  addressed  to  Mr.  Henry  Wilson, 
Back-road,  Twickenham,  had  been  returned  through 
the  post  office  endorsed  "  not  to  be  found." 

Olaese,  Q.C.  and  Bawlins,  for  the  plaintiff. — On 
the  3l8t  Dec.  1874,  the  defendant  Henry  A.  Wilson 
was  not  qualified  to  be  a  candidate,  because  his 
father  was  not  then  a  parishioner  within  clause  12 
of  the  scheme.  We  aamit  that  a  parishioner  need 
not  be  resident  within  the  parish :  {J^rey*9  eofSt 
Coke's  Rep.  last  ed.pt.  3  p.  135;  Attorney ^OinaralY. 
Father  3  Atk.  577.)  The  definition  of  "  parish- 
ioner" given  in  the  latter  case  is  adopted  in  Steer's 
Parish  Law,  3rd  edit.  p.  20.  But  he  inust  be  a 
bond  fide  occupier  of  property  within  the  parish. 
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payinfif  rates  and  taxes.  Henry  Wilson,  the  father 
of  the  defendant,  never  ^was  a  bond  fide  ocoopier 
of  the  house  in  Back-road,  Twickenham.  This 
evidence  shows  that  Henry  Wilson  has  unfairly 
attempted  to  bring  himself  within  the  words  of  the 
Hcheme  hv  a  colourable  qualification.  As  on  the 
day  of  diection  the  defendant  Wilson  was  not 
qualified  to  be  a  candidate,  all  the  votes  given  for 
him  were  thrown  away;  and  the  plaintiff  was, 
therefore,  duly  elected.    They  also  referred  to 

Tomlin's  Law  Diet. :  *'  PariBhioner ; " 

Attorney 'Oeneral  v.  Bovill,  1  Ph.  762 ; 

58  Geo.  3,  o.  69,  b.  3 ; 

59  Geo.  3,  o.  85,  s.  1 ; 

The   Pnblio  Worship  Beirolatbn  Act  1874,  s.  Q, 
definition  of  *'  pariahioner." 

/.  Pearson,  Q.O.  and  Phillimore,  for  the  vicar 
and  churchwardens  of  Twickenham. — The  vicar 
and  churchwardens  have  put  the  only  possible 
construction  on  the  scheme,  by  holding  Henry 
Wilson  to  have  been  a  parishioner  on  the  3l8t 
Dec.  1874.  Occupation,  without  residenoe,  is  quite 
sufficient  (Qoslmg  v.  Veley,  7  Q.  B.  436),  if 
coupled  with  payment  of  rates.  The  word 
"parishioner"  must  have  the  same  meaning 
tbroaghout  the  scheme.  Clauses  2  and  9  show 
that  a  "  parishioner  '*  means  a  person  entitled  to 
vote  at  a  vestry  meeting  "  according  to  the  Acts 
or  Act  for  regulation  of  vestries  for  the  time  being 
in  force."  In  this  sense  Henry  Wilson  was  clearly 
a  parishioner  within  clause  12.  A  rate  was  made 
on  the  21  st  Nov.  1874.  Prior  to  the  Slst  Dec. 
1874,  Henry  Wilson  had  been  put  on  the  rate- 
book, and  paid  a  rate ;  or,  at  any  rate,  had  "become 
liable  to  be  rated  "  (58  Geo.  3,  c.  69,  s.  4)  since  the 
rate  last  made.  He  would,  therefore,  have  been 
entitled  to  vote  at  a  vestry  meeting  held  on  the 
3l8t  Dec.  1874;  and  was  consequently,  on  that  day, 
a  parishioner  within  the  meaning  of  the  scheme- 
In  I  he  scheme  the  word  "parishioner"  must  be 
taken  to  have  been  used  m  its  ordinary  legal 
sense ;  or  else  its  meaning  would  have  been  defined 
in  an  interpretation  clause,  as  in  the  Public 
Worship  Regulation  Act  1874.  As  far  as  the 
vicar  and  churchwardens  are  concerned,  this  is  a 
suit  to  administer  the  trusts  of  the  charity ;  we, 
therefore,  are  entitled  to  have  our  costs  paid  by 
the  Grovemors  of  Christ's  HospitaL  They  also 
referred  to 

2A;8Win.4,a45,s.S0; 

19  A;  20  Yict.  o.  112,  b.  4 ; 

Carter  v.  Cropley,  6  De  G.  M.  &  G.  680 ; 

PhiUimore'B  £coles.  Law  p.  1877. 

Simmonds,  for  the  defendant  Henry  A.  Wilson. 
—Henry  Wilson  had  a  perfect  right  to  act  as  he 
did,  to  obtain  the  qualification  of  a  parishioner.  If 
the  court  should  hold  the  defendant  disqualified, 
there  must  be  a  new  election :  {Beg.  v.  The 
Mayor  of  Tewkesbury  18  L.  T.  Hep.  N.  S.  857; 
L.  Eep.  3  Q.  B.  629.) 

Freeltng,  for  the  Governors  of  Christ's  Hospital. 
— Our  duty  simply  is  to  admit  the  candidate, 
whom  the  court  shall  decide  to  be  duly  elected. 
We  are,  therefore,  entitled  to  be  paid  our  costs. 

The  Yice-Chanc£llob  (after  stating  the  facts  cf 
the  case,  and  coming  to  the  conclusion,  that  the 
plaintiff's  father  was  l)eyond  all  doubt  a  parishioner, 
thoogh  not  resident  in  the  parish  of  Twickenham) 
considered  that  the  only  thing  to  be  decided  was, 
whether  Henry  Wilson,  the  father  of  the  defen- 
dant Henry  A.  Wilson,  was  a  parishioner  of 
Twickenham,  within  the  meaning  of  the  scheme  on 
the  Slst  Deo.  1874.    The  authorities  were  olear 


upon  the  point,  that  for  a  man  to  be  a  parishioner, 
in  the  ordmary  meaning  of  the  term,  it  was  not 
necessary  for  him  to  reside  in  the  parish,  but  he 
must  be  a  rate-payer  of  it.  The  word  "  parish- 
ioner "  was  correctly  defined  by  Lord  Hardwicke 
in  the  case  of  the  Attomey-Oeneral  v.  Parker  as 
follows :  "  Parishioner  is  a  very  large  word,  takes 
in,  not  only  inhabitants  of  the  parish,  but  persons 
who  are  occupiers  of  land,  that  pay  the  several 
rates  and  duties,  though  they  are  not  resident,  nor 
do  contribute  to  the  ornaments  of  the  church."  It 
was  clear  that  the  plaintiff  had  the  two  qualifica- 
tions, being  of  kin  of  the  founder,  and  having  his 
father  a  parishioner.  With  regard  to  the  defen- 
dant Henry  A.  Wilson,  it  was  admitted  that  he 
was  of  kin  of  the  founder,  but  it  was  denied  that 
his  father  was  a  parishioner.  The  question,  there- 
fore, was  whether,  within  the  meaning  of  the 
scheme,  the  court  could  consider  Henry  Wilson  a 
parishioner  of  Twickenham,  the  intention  of  the 
court  being  that  the  scheme  should  be  acted  upon 
in  a  fair,  oond  fide,  and  honest  manner.  Henry 
Wilson  was  a  tailor's  foreman,  and  a  respectable 
man,  living  in  Pimlico.  It  appeared  that,  for  some 
time  before  the  election,  he  had  been  in  commu* 
nication  with  those  who  had  to  do  with  the  election ; 
and  that,  in  order  to  qualify  himself  as  a  parish- 
ioner, he  had  been  in  communication  with  Mr. 
Lane,  the  vestry  clerk  of  Twickenham.  Wilson 
was  clearly  favoured  by  Lane,  who  had  done 
his  best  to  procure  a  house  for  him,  in  order  to 
make  him  a  parishioner.  It  appeared  that  in  the 
early  part  of  Nov.  1874,  Lane  went  to  one  Stroud, 
and  bound  himself  to  take  a  house  in  Back-road, 
Twickenham,  for  three  months  certain,  subject  to  a 
month's  notice  to  quit  in  case  the  tenancy  was 
continued,  nnd  the  rent  was  to  bo  thirty  shillings 
a  month.  Neither  Stroud  nor  Lane  could  remem- 
ber the  day  in  Nov.  on  which  the  house  Was  taken ; 
however,  on  the  18th  Dec.  (the  day  before  the 
notice  of  the  vestry  meeting  was  put  upon  the 
church  door)  Wilson  paid  Stroud  30«.  for  one 
month's  rent  of  the  house  down  to  that  day,  and 
showed  great  anxiety  to  be  put  on  the  rate-book. 
On  the  same  day  Wilson  applied  to  Lane  to  be  put 
ou  the  rate-book.  Lane  said  that  on  the  18th  Dec. 
he  entered  Wilson's  name  in  pencil  in  the  rate- 
book. Lane  would  have  entered  Wilson's  name  in 
ink,  if  he  had  thought  that  Wilson  was  in  truth  at 
that  time  a  parishioner.  Lane  afterwards  entered 
Wilson's  name  in  ink.  Wilson  then  paid  Lane 
the  sum  of  17«.  6d.  for  rates  before  they  were 
demanded,  so  that  it  was  only  by  the  aid  of  Lane 
that  Wilson's  name  was  put  upon  the  rate-book 
before  the  Slst  Dec,  the  day  of  the  election.  On 
that  day  the  shutters  were  up,  and  the  house  was 
unoccupied.  Since  the  7th  tfan.  1875,  the  day  on 
which  the  poll  was  taken,  Wilson,  to  give  colour 
to  his  qualification,  had  put  a  bed  and  some  chairs 
into  the  house,  and  had  occasionally  slept  there. 
It  was  quite  clear  that  he  was  unknown  as  a 
resident  m  the  parish,  as  the  post  office  authorities 
could  not  find  him ;  for  the  letters  written  to  him 
by  the  plaintiff  would  never  have  been  returned 
through  the  post  office,  if  anybodv  had  ever  heard 
of  him  as  a  parishioner.  Although  he  said  he  took 
the  house  in  Nov.,  the  post  office  authorities  could 
not  find  him  in  April  1875.  By  these  colourable 
transactions  he  had  been  the  occupier  of  a  house 
in  the  parish  since  Nov. ;  and  thougn  a  man  might 
be  a  parishioner  without  residing  in  the  parish, 
that  could  not  be  said  unless  he  was  a  bond  fide 
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holder  of  propertv  there.  The  words  "  shall  be,  or 
shall  have  been  in  clause  12  of  the  scheme  must 
mean  shall  be  or  shall  have  been  a  parishioner  in 
the  proper  and  honept  sense  of  the  word.  The 
court  must  look  at  the  honesty  of  the  transaction. 
This  was  a  mere  attempt,  from  beginning  to  end, 
to  get  up  a  colourable  Qualification  for  the  father  of 
another  boy,  because  tne  father  of  the  plaintiff  was 
not  liked.  Wilson  had  never  been  a  parishioner 
within  the  meaning  of  clause  12  of  tne  scheme. 
With  regard  to  the  question  whether  there  oaght 
to|be  a  new  election :  as,  at  the  time  of  the  poll,  the 
parishioners  knew  the  facts  of  the  case,  and  that 
the  defendant  Wilson  was  not  qualified  to  be  a 
candidate,  all  the  votes  given  in  favour  of  the  boy 
Wilson  must  be  considered  as  thrown  away,  and 
the  court  must  declare  the  plaintiff  to  have 
been  duly  elected.  It  had  been  argued  that 
the  court  ought  to  order  a  new  election  on 
the  authority  of  Beg.  v.  The  Mayor  of  Tew- 
he$hvry,  but  in  that  case,  the  notice,  neces- 
sary to  invalidate  the  votes,  was  not  ^iven. 
The  decree  would,  therefore,  be  for  the  plaintiff ; 
and  his  costs  must  be  paid  by  the  vicar  ana  church- 
wardens. The  defenaant  Wilson  must  bear  his 
own  costs.  The  Grovemors  of  Christ's  Hospital,  as 
stakeholders,  must  have  their  costs  from  the  plain- 
tiff, and  he  must  add  them  to  his  own.  As  the 
suit  had  been  unnecessarily  expensive,  the  costs 
would  be  taxed  on  the  lower  scale. 

Solicitors:  Montagu  ScoU;  Wright  and  PiUey ; 
Beachroft  and  Hwmpeon, 


COTTBT   OF   QVBBV'S   BEBCfH. 

Btportod  by  J.  Shobtt  and  M.  W.  MoKxllax,  Eiqn., 

BsRiaten-at-Law. 

Thursday,  May  27, 1875. 

Caeus  (app.)  V,  Eastwood  (resp.). 

Evidence  of  contract   of  service — Btdes  posted — 

Custom — Master  OMd  8erva/nts*  Act  1867. 

The  appellants  were  proprietors  of  a  mill  in  which 

the  respondent  had  been  a  weaver,  paid  by  the 

piece.    Bides  were  posted  so  that  the  workpeople 

passed  them  on  going  to  iheir  work;-  amongst 

them,  one  required  fourteen  days*  notice  before 

termination  of  employment.     The  respondent  left 

his  work  without  notice,  but  it  was  not  proved 

that   his    attention   had    been    caUed     to     the 

rules,    or  that  he  had   seen  them    or   assented 

to  them,  or  was  able  to  read.     The  justices  held 

that  there  was  not  sufficient  evidence  of  a  contra^ 

to  justify  a  conviction  of  the  respondent  under 

The  Master  and   Servants*  Act  1867  (30  ^  31 

Vict.  c.  141),  s.  9  and  they   refused  to  admit 

evidence  of  cvstom. 

Seld,  upon  a  case  stated  {although  the  questions 

were   not  so   raised  thai  the  case  could  be  re- 

minted,)  that  the  rules  as  they  were  posted,  or  a 

well   known    custom   in   the  district,  might   be 

sufficient  to  establish  a'  contract  if  fownd  as  a 

fact  to  exist. 

This  was  a  case  stated  by  three  of  Her  Majesty's 

Justices  of  the  Peace  in  and  for  the  borough  of 

Blackburn,  in  the  county  of    Lancaster,    under 

the  statute  20  &  21  Vict.  c.  43,  for  the  purpose  of 

obtaining  the  opinion  of  the  court  on  questions 

of  law   which   arose  before  them  as  hereinafter 

stated. 

At  a  petty  sessions  holden  at  the  borough  of 
Blackburn  aforesaid,  on  the  30th  Sept.  1874,  an 


information  and  complaint  preferred  by  Cams  and 
White  hereinafter  called  the  appellants,  against 
John  Thomas  Eastwood,  hereiniafter  call^  the 
respondent,  under  sect.  9  of  the  Master  and 
Servants'  Act  1867,  charging  "for  that  he,  the 
said  respondent,  being  the  servant  of  the  said 
appellants  in  their  trade  or  business  of  cotton 
manufacturers,  under  a  certain  contract  of  service 
for  a  period  then  unexpired,  did,  on  the  20th  July 
last,  at  the  said  borough,  unlawfully  neglect  and 
refuse  and  had  ever  since  neglected  and  refused  to 
fulfil  the  said  contract,"  were  heard  and  determined 
by  the  said  justices,  the  appellants  and  respondent 
respectively  being  then  present,  and  upon  snch 
heann^  they  dismissed  the  said  information  and 
oomplamt. 

The  said  justices  in  compliance  with  the  iu)pli- 
cation  of  the  appellants  and  the  provisions  of  the 
said  statute,  stated  and  signed  the  following  case. 

Upon  the  hearing  of  the  said  information  and 
complaint  it  was  proved  on  the  part  of  the 
appellants,  and  found  as  a  fact  that  they  were 

S)wer-loom-cloth  manufacturers  in  the  borough  of 
lackburn,  and  em{^oyed  a  large  number  of  work- 
people. 

That  the  respondent  was  a  weaver  in  their 
enoployment,  and  was  paid  by  the  piece. 

That  the  rules  hereto  annexed  (marked  A.)  were 
posted  on  tho  wall  of  the  watchhouse  of  the  ap- 
pellants' mill,  through  which  the  workpeople 
passed  on  going  to  their  work. 

That  on  the  20th  July  last  the  respondent  left 
his  work  without  notice,  and  the  appellants  had 
sustained  a  loss  of  9«.  in  consequence  of  the  looms 
standing  on  account  of  his  absence. 

It  was  not  proved  that  the  attention  of  the 
respondent  had  ever  been  called  to  the  rules,  or 
that  he  had  seen  them,  or  assented  to  them,  or 
was  able  to  read. 

It  was  proposed  on  the  part  of  the  appellants  to 
submit  evidence  of  the  custom  in  certain  mills  in 
the  district,  to  give  and  reauire  fourteen  days' 
notice,  but  the  justices  refused  to  receive  it  on  tiie 
ground  that  the  appellants  proceeded  upon  an 
alleged  contract,  and  that  therefore  evidenoe  of 
custom  was  inadmissible. 

It  was  contended  on  the  part  of  the  respondent 
that  he  did  not  know  of  the  rules,  and  that  the 
fact  of  the  rules  being  posted  in  the  watch  house 
of  the  mill  was  not  sufficient  evidence  of  a  con- 
tract, but  that  the  attention  of  the  respondent 
ought  to  have  been  called  to  them  in  order  to 
constitute  one. 

It  was  contended  on  the  part  of  the  appellants 
that  the  fact  of  the  rules  being  posted  as  before 
mentioned  was  evidence  of  a  contract,  and  that 
therefore  there  was  no  necessity  to  call  his  atten- 
tion'to  them. 

The  justices,  however,  being  of  opinion  that 
upon  the  foregoing  facts  there  was  no  sufficient 
evidence  of  the  alleged  contract  between  the 
parties,  gave  their  determination  against  the  appel- 
lants in  the  manner  before  stated. 

The  questions  of  law  arising  on  the  above  state- 
ments for  the  opinion  of  this  court,  therefore, 
are  :  First,  whether  or  not,  the  rules  being  posted 
in  the  watch  house  of  the  appellants'  mill,  was 
sufficient  evidence  of  a  contract  between  the 
appellants  and  respondent ;  secondly,  whether  on 
tne  hearing  the  said  justices  were  justified  in  re- 
fusing to  receive  evidence  of  custom  in  the  mills 
in  the  district  with  regard  to  notice. 


MAGISTRATES'  OASES. 


525 


Q.B.3 


Watt  (app.)  v.  Qlbnistbk  (reap.). 


CQ.B. 


And  the  coarfe  was  humbly  prayed,  according  to 
the  power  vested  in  the  oonrt  by  the  said  statute 
(20  &  21  Yict.  0.  43),  to  remit  the  case  to  the  said 
justices  with  the  opinion  of  the  court  thereon,  or 
to  make  such  other  order  as  the  court  miirht  seem 

fit.  ^ 

The  rules  marked  A  were  printed  in  large 
characters,  and  headed  "  Eules  to  be  observed  by 
^e  persons  employed  at  Atlantic  Mill :"  they  had 
the  appellants'  names  at  the  bottom  of  the  placard ; 
those  material  to  this  case  were : 

*'  1.  Fourteen  days'  notice  in  writing  (to  be  given 
any  Friday)  is  required  from  every  person  before 
leaving  our  employment,  and  we  agree  to  give 
fourteen  days'  notice  to  every  person  previous  to 
discharging  him  or  her  from  our  employment,  ex- 
cept in  cases  of  dishonesty,  damage  to  machinery 
or  doth,  misconduct,  refusal,  or  uuling  to  comply 
with  orders  or  rules." 

"  17.  Every  overlooker  is  requested  to  see  that 

the  above  rules  are  strictly  attended  to,  and  it 

is  hoped  that  the  workpeople  generally  will  so 

•conform  thereto,  that  neither  fines  nor  penalties 

will  have  to  be  inflicted." 

/.  Bdwa/rds,  Q.G.  (with  him  Sims),  argued  for 
appellant,  the  complainant. — There  is  no  limitation 
in  the  Act  to  the  mode  by  which  an  offence  may 
be  proved ;  the  9th  section  of  30  &  31  Yict.  c.  141 
(The  Master  and  Servant  Act  1867),  enacts  that 
"Upon  the  hearing  of  any  information  or  com- 
plaint under  the  provision  of  this  Act,  two  justices, 
or  the  magistrate  or  sheriff,  after  dae  examination, 
and  upon  the  proof  and  establishment  of  the 
matter  of  such  information  and  complaint,  by  an 
order  in  writing  under  their  respective  hands  in 
their  or  his  discretion,  as  the  justice  of  the  case 
requires,"  may  make  certain  directions  therein 
mentioned.  The  matter  of  this  information  and 
complaint  might  well  be  proved  and  established  in 
respect  of  the  contract  of  service  between  the 
parties  by  the  posting  of  these  rules.  [Black- 
BUBN,  J. — ^The  justices  find  that  on  the  facts  the 
evidence  of  a  contract  was  not  sufficient ;  we  are 
not  asked  if,  and  we  cannot  say  that,  this  evidence 
is  conclusive  against  the  respondents.  They  only 
ask  if  the  evidence  was  sufficient  for  a  finding  to 
which  they  have  not  come.]  The  second  point 
reserved  is  whether,  assuming  no  express  contract 
to  have  existed,  evidence  of  custom  ought  to  have 
heen  excluded.  [Blackbuiin,  J. — ^The  appellants 
proposed  to  submit  evidence  of  the  custom  in 
certain  mills  in  the  district.  That  would  not  be 
enough.]  If  the  case  be  remitted,  as  the  justices 
request,  they  may  decide  the  value  of  the  custom. 

Herschell,  Q.C.  and  BaylU,  who  appeared  for  the 
defendant,  were  not  heard. 

BiACKBTTBK,  J. — ^The  questions  which  we  are  asked 
are  not  raised  upon  this  special  case.  Of  course 
it  would  be  very  cogent  evidence  of  a  contract 
based  upon  these  rules,  if  a  copy  of  them  wer» 
'proved  to  be  posted  in  a  prominent  place,  and  it  is 
not  to  be  assumed,  even  if  the  servant  could  not 
read,  that  such  rules  would  not  be  binding  upon 
him.  They  might  well  be  brought  to  his  know- 
ledge by  other  means.  The  justices,  however,  find 
that  the  respondent  did  not  enter  into  this  con- 
tract. A  well  known  custom  in  the  district  might 
also  be  sufficient  to  establish  a  contract,  but  the 
effect  of  the  justices'  finding  is  that  there  was  no 
such  custom  suggested.  These  findings  need  not 
be  affected  by  our  answers  to  these  questions,  so 
the  judgment  must  be  affirmed. 


Mbllor,  J. — I  am  entirely  of  the  same  opinion. 
— ^The  liability  of  a  servant  under  this  Act  need  not 
depend  either  upon  his  being  able  to  read  rules, 
Dor  upon  the  custom  of  the  district,  if  care  were 
taken  to  point  out  the  rules  to  him  when  he  is 
hired. 

QuAiN,  J. — I  am  of  the  same  opinion.  Although 
there  is  no  reason  for  sending  the  case  back,  I 
think  we  could  not  have  interfered  if  the  justices 
had  convicted  the  respondent  upon  either  of  the 
grounds  contended  for  by  the  appellants. 

Attorneys  for  appellants,  BandaU  and  Angier, 
for  Wheeler,  Deane,  and  Fkteher,  Blackburn. 

Attorneys  for  respondent,  Shaw  and  Tremellen. 


Saturday,  June  5,  1875. 

Watt  (app.)  v,  Glbnister  (resp.). 

Bond  fide  traveller — Sale  of  intozicating  liquors — 

Belief  of  publican — 35  gr  36  Vict.  c.  94,  w.  24 

and  51. 

A  policeman  found  some  exeursioniats  and  some  per" 

sons  living  about  a  mile  off  in  the  appellants 

hotel  during  the  forbidden  hours  on  Sunday. 

The  manager  stated  thai  he  knew  they  were  all 

excursionists,  to  his  knowledge  no  one  was  serosa 

*with  refreshment  who  had  not  a  ticket,  a/nd  he 

asked  aU  if  they  had  tickets.     Upon  the  police- 

man  naming  one  of  the  persons  before  whom  some 

drink  was  standing,  that  person  said  he  was  not  an 

ee$cv/rsionist,  but,  seeing  the  door  open,  he  thought 

it  no  harm  having  a  glass  of  ale. 

Held,  that  a  conviction  of  the  appellant  under  the 

Licensing  Ant  1872,  was  justifiedby  this  evidence. 

This  was  a  case  stated  under  20  &  21  Yict.  c.  43, 

for  the  opinion  of  the  Court  of  Queen's  Bench. 

At  a  petty  session  held  at  the  Town  Hall,  in  and 
for  the  Borough  of  Hastings,  in  the  county  of 
Sussex,  on  the  25th  June  1874,  an  information 
under  sect.  24  of  35  &  36  Yict.  c.  94,  preferred  by 
Wm.  Glenister,  superintendent  of  police  of  the 
borough  of  Hastings,  hereinafter  called  the  respon- 
dent, against  Frederick  Watt,  of  York  Buildings, 
Hastings,  aforesaid,  licensed  victualler,  hereinafber 
called  the  appellant,  charcring  that "  the  said  Fredk. 
Watt,  on  the  21st  of  June  then  instant,  at  the 

Earish  of  St.  Mary-in-the-Gastle,  in  the  said 
orough,  then  being  a  licensed  victualler,  and  the 
said  day  being  Sunday,  unlawfully  did  open  his 
house  there  situate  called  the  York,  for  the  sale  of 
intoxicating  liquor  before  the  hour  of  six  o'clock  in 
the  afternoon  of  the  said  last  mentioned  day,  to 
wit,  at  five  minutes  to  three  o'clock  in  the  after- 
noon, otherwise  than  as  refreshment  for  travellers 
or  lodgers  in  the  said  house,  contrary  to  the  provi- 
sions of  the  Licensing  Act  1872,  in  such  case  made 
and  provided,"  was.  heard  and  determined  by  two 
justices  of  the  peace,  the  appellant  being  then  and 
there  present,  and  upon  such  hearing  the  appellant 
was  convicted. 

Upon  the  hearing  of  the  said  information  James 
Payne,  a  police  constable  of  the  said  borough,  was 
examined  on  behalf  of  the  respondent,  and  stated 

as  follows : 

Last  Sunday,  aboat  five  miniites  before  3  p.u.,  I  was 
on  duty  at  the  Memorial.  I  saw  several  people  goingr 
into  the  pablio  bar  of  the  York  Hotel,  next  Tork-boild- 
iugB.  I  followed  them  in,  and  I  said  to  Mr.  M<iW,  "  I 
suppose  yon  are  aware  that  they  are  not  all  ezonrsion- 
istB  ?"  there  were  six  people  in  front  of  the  bar,  two  of 
them  I  knew  had  been  in  HaatiDsra  three  or  foar  days, 
and  the  other  was  a  resident ;  there  were  two  or  three 
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glatMS  on  ih«  oonnter  with  lienor  in  then,  and  M»w 
was  drawing  a  pint  of  ale ;  he  said,  '*  I  know  they  are  all 
exonrsionista  V'^  I  then  epoke  to  the  resident  and  called 
him  by  name,  and  said,  '*  Yon  are  not  an  ezoareionist, 
Martin  P"  he  said,  '*  No,  I  am  not,  but  seeingr  the  door 
open  I  thonght  it  no  harm  haying  a  glass  of  ale."  There 
was  a  glass  of  beer  in  front  of  hun ;  he  went  away  with- 
out drinking  it.  I  told  Mr.  Maw  I  should  report  him,  he 
said,  "  I  know  what  I  am  doing."  There  were  exonrsion 
trains  in  on  Sunday,  I  believe  the  last  got  in  at  11.30  A.u. 
I  went  in  again  abont  3.45  f.x.,  and  saw  a  man  named 
Murdock  there,  a  natiTe  of  Hastings,  but  he  showed  me 
an  ezoursion  ticket." 

Cross-examined : 

•  I  told  Mr.  Maw  Murdoch  was  a  natiye  of  Hastings ; 
I  did  not  know  Murdook  had  left  Hastings ;  Martin  lives 
at  High  Bank,  Ore,  which  is  abont  one  mile  over  the  hill 
from  the  defendant's,  and  the  artilleryman  and  his  friend 
lire  at  St.  Leonards,  which  is  also  a  mile  from  the  defen- 
dant's. 

On  the  part  of  the  appellant,  it  was  objected 
that  upon  the  eyidence  of  the  constable  there  was 
no  evidence  to  support  an  information  for  opening 
the  honse  for  the  sale  of  liqjuor  at  an  unlawful 
hour,  and  the  following  eyidence  was  given  on 
behalf  of  the  appellant : 

Robert  Maw : 

I  am  manager  to  the  defendant,  I  live  at  the  York 
Hotel,  which  is  at  the  bottom  of  the  road  leadug  to  the 
railway  station.  Last  Sunday  a  great  many  excursion- 
ists came  into  the  town,  about  800  to  1000.  I  did  not 
open  the  York  before  any  travellers  arrived  ;  I  believe  the 
first  train  name  in  about  11.15  A.ir. ;  I  supplied  them  on 
their  showing  their  tickets.  To  my  knowledge  I  did  not 
serve  anyone  who  had  not  a  ticket,  I  asked  all  U  they 
had  tickets.  The  constable  asked  if  they  all  had  tioketd, 
I  told  him  **  Yes."  I  asked  him  to  come  and  see,  but  he 
would  not ;  he  came  back  about  three-quarters  of  an  hour 
afterwards,  and  again  asked  me  if  they  had  all  tickets,  I 
said  *<  Yes."  The  constable  looked  at  the  tickets  that 
time.  I  do  not  know  that  I  served  a  man  named  Martin, 
living  at  Ore,  I  took  every  precaution  to  serve  only 
travellers. 

Silas  Robert  Harris : 

I  live  at  d5.  Cannon- street,  London.  I  am  a  wine 
merchant,  and  have  been  lodging  at  the  York.  I  was 
there  last  Sunday  afternoon  in  the  bar,  Mr.  Maw  a«ked 
everjone  who  came  in  to  show  their  tickets ;  I  was  not 
there  when  the  constable  came.  I  did  not  see  anyone 
served  who  had  not  a  ticket. 

Charles  Seeley : 

I  live  at  24,  Qreat  Queen- street,  London,  I  am  a 
cigar  manufacturer ;  I  am  lodging  at  the  York  Hotel ; 
I  was  in  the  bar  at  the  York  last  Sunday  afternoon, 
when  the  constable  came  in,  Mr.  Maw  atked  him  to  see 
if  every  one  had  tickets,  but  he  would  not ;  Mr.  Maw 
asked  every  one  who  came  in  if  they  had  tickets ;  he 
served  those  who  had,  and  refused  to  serve  those  who. 
haul  not;  he  used  every  precaution  to  distinguish  those 
who  were,  from  those  itho  were  not  excursionists. 

The  justices  having  duly  considered  the  evi- 
dence, and  the  objection  raised  by  the  attorney  for 
the  appellant,  and  believing  the  evidence  of  the 
police  constable,  and  that  there'  had  been  an  actuid 
sale  and  delivery  of  beer  to  other  than  travellers, 
and  that  the  consumption  of  the  beer  by  Martin 
was  only  prevented  by  the  entry  of  the  police 
constable,  were  satisfied  that  the  said  house  was 
in  fact  opened  on  the  day  charged  in  the  informa- 
tion for  the  sale  of  intoxicating  liquors  to  other 
than  travellers  and  lodgers ;  and  the  justices 
therefore  convicted  the  appelUuit  in  the  sum  of  2L 
penalty,  and  I60.  for  costs. 

The  question  of  law  arising  on  the  case  for  the 
opinion  of  the  Court  pf  Queen's  Bench  is 

Was  there  any  eyidenee  to  support  the  informa- 
tion as  laid  P 


If  the  court  should  be  of  opinion  that  the  oon- 
yiction  was  legal  then  it  is  to  stand,  but  if  other- 
wise, it  is  to  be  quashed.(a) 

Forsyth,  Q.C.  (with  him  Gooper  Wyld),  argned 
for  the  appellant. — This  was  a  conviction  under 
the  same  Act  o  f  1872  as  the  decision  of  Roberts  t. 
Uumphreys  (L.  Bep.  8  Q.  B.  483).  It  cannot  be 
now  denied  that  the  onus  of  showing  that  persons 
come  within  the  exception  of  the  24th  section  lies 
on  the  defendant.  A  query,  however,  was  expressed 
in  that  case,  which  it  is  essential  to  answer  in  the 
negative  before  this  conviction  can  be  supported  ; 
the  formal  order  of  the  court  there  was,  "The 
Court  is  of  opinion  that  the  onus  of  proof  is  upon 
the  defendant.  The  case  is  remitted  for  the  iustioes 
to  determine,  as  a  question  of  fact,  whether  the 
defendant  had  an  honest  though  mistaken  belief 
that  the  persons  were  all  bond  fide  travellers.  If 
the  justices  find  in  the  affirmative  the  case  is  to  be 
returned  to  the  court,  who  will  thpn  decide  whether 
such  belief  does  or  does  not  constitute  a  good 
defence.  Otherwise,  conviction  to  be  affirmed." 
Here  the  statement  of  the  manager  of  the  hotel  • 
was  that  he  believed  he  served  only  travellers. 
This  was  repeatedly  decided  under  tlie  previons 
Acts  to  be  sufficient  ground  for  quashing  a  convic- 
tion :  (OopUy  v.  Burton,  L.  Bep.  5  C.  P.  489.) 
[Mellok,  J. — The  question  here  is  whether  there 
was  any  evidence  to  justify  the  ma^sirates  in 
finding  as  they  did.  We  are  not  asked  if  we  should 
find  the  same  way  on  the  evidence  stated  in  the 
case.]  In  Peploio  v.  Bichardjion  (L.  Bep  4  0.  P. 
168),  it  was  held  that  a  man  who  had  walked  two 
miles  and  a  half  from  his  residence  was  a  traveller 
wrthin  the  exception  to  a  similar  provision.  There 
is  no  reason  why  these  guests  who  lived  a  mile  off 
should  not  be  travellers. 

Francis  supported  the  conviction. — Under  the 
Act  37  &  38  Yict.  c.  49,  passed  after  this  conviction, 
many  of  these  guests  would  not  be  htjnd  fide 
travellers ;  they  could  not  be  so  unless  they  were 
three  miles  from  their  lodgings  of  the  night  before. 
Even  if  the  provision  on  this  subject  in  the  10th 
section  may  be  taken  to  be  the  legislative  exposi- 
tion of  what  the  justices  should  do  under  the  pre- 
vious Act,  the  defendant  in  this  ca.se  was  riently 
convicted : — "  If  in  the  course  of  any  proceedings 
which  may  be  taken  against  any  licensed  person 
for  infringing  the  provisions  of  this  Act  or  the 
principal  Act,  relating  to  closing,  such  person  (in 
this  section  referred  to  as  the  defendant)  fails  to 
prove  that  the  person  to  whom  the  intoxicating 

(a)  By  the  Licensing  Act  1872  (35  &  36  Yiot.  a  94,  s.  24). 
"  Any  person  who  sefis  or  exposes  for  sale,  or  oi>ens^  or 
keeps  open  any  premises  for  the  sale  of  intoxioatmir 
liquors  during  the  time  that  such  premises  are  dirsoted 
to  be  closed  by  or  in  pursuance  of  tids  section,  or,  during 
such  time  as  aforesaid,  allows  any  intoxicating  liquors 
to  be  consumed  on  such  premises,  shall  for  the  first 
offence  be  liable  to  a  penalty  not  exceeding  lOL,  and  for 
any  subsequent  offence  to  a  penalty  not  exoeedingSOL'* 

^'  None  of  the  provisions  oontained  in  this  seotioA 
shall  preclude  a  person  licensed  to  sell  any  intcndcatiiig 
liquor  to  be  consumed  on  the  premises  from  selling  siuw 
liquor  to  bond  fide  travellers,  or  to  persons  lodging  in  his 
house." 

By  sect  51,  suh-seoi.  4,  *'  Any  exoeptlon,  exemptkm, 
proviso,  excuse,  or  qualification,  whether  it  does  or  does 
not  acoompany  the  description  of  the  offence  in  this  Aoi» 
may  be  proved  by  the  defendant,  but  need  not  be  s^eoi- 
fied  or  negatived  in  the  inforsiation,  and  if  so  speeiftsd 
or  negatived,  no  proof  in  relation  to  the  mattsrs  so 
specified  or  negatived  shall  bs  required  on  the  part  of  ihm 
informant  or  oomplaioaat." 
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Uqaor  was  sold  (in  this  section  referred  to  as  the 
parchaser)  is  a  bond  fide  traveller,  bat  the  justices 
are  satisfied  that  the  defendant  truly  believed  that 
the  parchaser  was  a  bond  fide  tnyelier,  and  further 
that  the  defendant  took  all  reasonable  precautions 
to  ascertain  whether  or  not  the  purcHfeiser  was  such 
a  traveller,  the  justices  shall  aismiss  the  case  as 
against  the  defendant,  and  if  they  think  that  the 
parchaser  falsely  represented  himself  to  be  a  bond 
fide  traveller,  it  shall  be  lawful  for  the  justices  to 
direct  proceedings  to  be  instituted  against  such 
parchaser  under  the  25th  section  of  the  principal 
Act"  The  evidence  of  the  policeman  is  found  to  be 
trae,  and  that  is  sufficient  under  either  Act.  The 
man,  Martin,  when  he  was  asked,  admitted  that  he 
was  not  an  excursionist,  and  that  he  had  been 
received  without  difficulty.  The  hotel  was  opened 
for  the  double  object,  to  receive  travellers,  and 
also  to  receive  other  persons,  not  travellers.  This 
is  exactly  Roberta  v.  Humphreys,  except  that  the 
jostioes  find  that  the  manager  did  not  believe  the 
gaests  were  all  travellers. 

Fartyth,  Q.O.  in  reply. — If  the  justices  had 
finally  found  that  to  be  the  fact,  they  would  not 
have  sent  the  case  here. 

Coc&BU&N,  G.J. — I  think  under  this  Act  a  publi- 
can may  open  his  house  for  the  reception  of  bond 
fide  travellers ;  but,  if  he  gives  refreshment  in  the 
forbidden  hours  to  other  people,  the  onus  is  upon 
him  to  show  at  least  a  well  founded  belief  that  none 
of  his  guests  are  neighbours.  The  justices  have 
foand  that  the  manager  entertained  no  such  belief, 
and  the  evidence  set  out  in  the  case  seems  to  me  to 
afford  at  all  events  some  ground  for  the  finding. 

Blackbubn,  J. — lam  of  the  same  opinion.  We 
are  only  asked  if  the  evidence  is  sufficient  in  law  to 
jastify  the  conclusion  to  which  the  magistrates 
came.  I  should  think  from  what  the  witnesses 
said  that  the  house  was  opened  for  the  purpose  of 
leceiving  all  manner  of  persons.  At  all  events  it 
was  open  for  the  reception  of  travellers ;  some 
persons,  not  travellers,  were  there,  and  it  is  by  no 
means  dear  that  the  manager  did  not  know  who 
the  gaests  were.  In  my  opinion  it  matters  not 
whether  he  knew  who  they  were,  or  believed  them 
all  to  be  bond  fide  travellers ;  this  state  of  things, 
however,  is  altered  under  the  new  Act. 
Mellob  and  Field,  JJ.  concurred. 

«  Judgment  for  respondent. 

Attorney  for  appellant,  0.  Divenpori  Jones. 

Attorneys  for  respondent,  8.  F.  Langham  and 
Son. 


Monday,  June  7, 1875. 

SXHH   AKD    AKOTHEB  (appS.)  V.  ThE  OvEBSEEBS  OF 

,   Seghill  (resps.) 

Poor  Bate  Assessment  and  OoUection  Act  1869  (32 
^  83  Vict.  c.  41),  s.  19 — Occupier. 

The  appellants,  workmen  in  a  colliery,  lived  rent 
free  in  houses  owned  by  their  employers,  who 
fiUed  up  their  houses  with  their  workmen, 
giving  preference  to  married  men.  Married 
men  for  whom  there  was  no  house  received 
allowance  for  rent,  but  single  m^en  did  not. 
A  married  man  could  be  caUed  on  to  go  irUo  a 
house  when  one  was  vacant,  and  if  he  did  not 
would  forfeit  his  allowance.  Notice  to  guit  the 
work  was  notice  to  quit  the  house.  It  was  not 
necessary  to  live  in  a  house  to  perform  the  wm'K 
The  owners  did  not  compound  for  their  rates 


under  32  ^  33  Vict,  c  41,  but  paid  the  full 
amount. 
Held  that  the  appellants  were  entitled  to  have  their 
names  entered  in  the  occupiers'  column  of  the  rate- 
book under  32  ^  33  Vi^t.  c.  41,  s.  19,  and  thai  the 
overseers  were  liaJble  to  a  penalty  under  thai 
section  for  omitting  to  enter  them. 
Hughes  V.  The  Overseers  of  Chatham  (5  M.  Sf  Q. 

54)  followed. 
0ro8S  V.  Alsop  (23  L.  T.  Rep.  N.  8.  689 ;  L.  Bep. 
6  C.  P.  316 ;  40  L.  J.  63,  0.  P.)  distinguished, 
and  dicta  in  that  case  disapproved. 
This  was  a  case  stated  by  a  justice  o{  the  peace 
under  20  <&  21  Yict.  c.  43.  An  information  had 
been  laid  against  the  respondents  for  negligently 
wilfully  and  without  reasonable  cause  omitting 
and  refusing  to  enter  the  names  of  the  appellants  in 
the  occupiers'  column  of  the  rate- book  of  Seghill, 
contrary  to  the  provisions  of  the  Poor  Bate  Assess- 
ment and  Collection  Act  1869  (32&  33  Yict.  c.  41) 
s.  19.    The  justices  dismissed  the  complaint. 

The  appellant  resided  in  a  house  belonging  to  his 
employers,  the  owners  of  Seghill  colliery ;  he  received 
no  notice  to  quit,  nor  did  he  claim  to  be  entitled  to 
any;  the  occupation  of  his  house  ceased,  at  the 
moment  when  his  service  ceased,  and  the  notice 
to    quit    his    work    was    a    notice    to  quit  his 
house.    The  owners  of  the  colliery  have  about  340 
houses  at  Seghill,  and  they  fill  these  up  with  their 
workmen  at  their  discretion,  giving  preference  to 
married  men ;  a  workman  cannot  go  into  a  house 
without  the  owner's  concurrence.     Some  of  the 
workmen  are  single  men,  and  no  house  is  given  to 
them ;  these  get  the  same  wages  as  all  the  other 
workmen,  but  no  allowance  for  rent.    If  there  are 
not  sufficient  houses  an  allowance  is  made  to  the ' 
married  men  to  assist  them  in  paying  their  rent ; 
if  a  house  is  vacant  the  owners  could  call  upon  a 
married  man  to  fio  into  it,  and  if  he  did  not  go  his 
allowance  would  cease.    It  is  not  necessary  for  a 
workman  to  live  in  a  house  to  perform  his  work. 
The  owners  of  the  colliery  do  not  compound  for 
their  rates  under  32  &  33  Yict.  c.  41,  but  pay  upon 
the  full  Amount,  and  are  entered  in  the  rate-book 
as  the  occupiers  of  the  houses.    By  the  Poor 
Bate  Assessment  and  Collection  Act  1869  (32  & 
33  Yict.  c.  41),  s.  3.  "  In  case  the  rateable  value  of 
of  any  hereditament  does  not  exceed  "  a  certain 
value,  varying  in  di£ferent  places,  **  and  the  owner 
of  such  hereditament  is  willing  to  enter  into  an 
agreement  in  writing  with  the  overseers  to  become 
liable  to  them  for  the  poor  rates  assessed  in  respect 
of  such  hereditament,  for  any  term  not  being  less 
than  one  year  from  the  date  of  such  agreement, 
and  to  pay  the  poor  rates  whether  the  hereditament 
is  occupied  or  not,  the  overseers  may,  subject  never- 
theless to  the  control  of  the  vestry,  agree  with  the 
owner  to  receive  the  rates  from  him,  and  to  allow 
to  him  a  commission  not  exceeding  twenty -five  per 
cent,  on  the  amount  thereof."    6y  sect.  4  "  The 
vestry  of  any  parish  may,  from  time  to  time,  order 
that  the  owners  of  all  rateable  hereditaments  to 
which    sect.    3    of   this    Act    extends,    situate 
within  such  parish,  shall  be  rated  to  the  poor-rate 
in  respect  of  such  rateable  hereditament?,  instead 
of  the  occupiers,  on  all  rates  made  after  the  date  of 
such  order;  .  .  .  Provided  that  this  clause  shall 
not  be  applicable  to  any  rateable  hereditament  in 
which  a  dwelling  house  »hall  not  be  included." 
If  the  owners  are  rated  under  this  section  they 
are  allowed  an  abatement  or  deduction  of  15  per 
cent. 
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By  sect.  7  "  Every  pa^finent  of  a  rate  by  the 
occupier,  notwithstanding  the  amount  thereof  may 
be  deducted  from  his  rent  as  herein  provided,  and 
every  payment  of  a  rate  by  the  owner,  whether  he 
is  himself  rated  instead  of  the  occupier,  or  has 
agreed  with  the  occupier  or  the  overseers  to  pay 
such  rate,  and  notwithstanding  any  allowance  or 
deduction  which  the  overseers  are  empowered  to 
make  from  the  rate,  shall  be  deemed  a  payment 
of  the  full  rate  by  the  occupier  for  the  purpose  of 
any  qualification  or  francnise  which,  as  regards 
rating,  depends  upon  the  payment  of  the  poor 
rate.'^ 

By  sect.  19  "  The  overseers  in  making  out  the 
poor  rate  shall,  in  every  case,  whether  the  rate  is 
collected  from  the  owner  or  occupier,  or  the  owner 
is  liable  to  the  payment  of  the  rate  instead  of  the 
occupjer,  enter  in  the  occupiers'  column  of  the 
rate-Dook  the  name  of  the  occupier  of  every  rate- 
able hereditament,  and  such  occupier  shall  be 
deemed  to  be  duly  rated  for  any  qualification  or 
franchise  as  aforesaid ;  and  if  any  overseer  negli- 
gently or  wilfully  and  without  reasonable  cause 
omits  the  name  of  the  occupier  of  any  rateable 
hereditament  from  the>  rate,  or  negligently  or  wil- 
fully misstates  any  name  therein,  such  overseer 
shall,  for  every  such  omission  or  misstatement,  be 
liable  on  summary  conviction  to  a  penalty  not 
exceeding  two  pounds.  Provided  that  any  occupier 
whose  name  has  been-  omitted  shall,  notwith- 
standing such  omission,  and  that  no  claim  to  be 
rated  has  been  made  by  him,  be  entitled  to  every 
O[ualification  and  franchise  depending  upon  rating, 
in  the  same  manner  as  if  his  name  had  not  been  so 
omitted."  The  questions  for  the  opinion  of  the 
court  were — whether  the  appellants  were  or  were 
not  the  occupiers  within  the  meaning  of  32  &  33 
Vict.  0.  41,  s.  19.  And  whether  they  were  or  were 
not  entitled  to  be  entered  in  the  occupiers'  column 
of  the  rate-book  for  the  township  of  Seghill.  And 
whether  the  occupation  was  that  of  a  servant,  and 
incidental  and  subsidiary  thereto,  and  incidental 
to  the  service. 

MersckeU,  Q.O.  {G,  F.  Jemmeft  with  him),  for  the 
appellants.— The  appellants  are  occupiers  within 
the  meaning  of  sect.  19,  and  as  such  are  entitled  to 
have  their  names  entered  in  the  occupiers'  column 
of  the  rate-book.  The  occupation  is  not  that  of  a 
servant,  nor  is  it  essential  for  the  purposes  of  the 
service  that  they  should  occupy.  It  is  true  that  a 
notice  to  quit  the  work  is  a  notice  to  quit  the 
house,  but  in  every  other  respect  they  are  in  the 
position  of  tenants  at  will.  In  Hughes  v.  !/%e 
Overseers  of  Chatham  {Burton*s  case)  (5  M.  &  G.  64) 
an  appeal  from  a  revising  barrister,  the  house 
occupied  by  the  claimant  was  situated  in  the 
dockyard  at  Chatham ;  the  claimant  was  master 
rope-maker,  and  as  such  had  the  house  for  his 
residence;  he^id  no  rent  in  money  for  it,  but 
had  it  in  part  remuneration  for  his  services, 
and  no  part  of  it  was  used  for  public  purposes, 
the  office  in  which  he  performed  his  public  services 
being  away  from  it ;  if  he  had  not  been  allowed 
the  house  ne  would  have  had  an  allowance  for  a 
house  in  addition  to  his  salary.  The  court  there 
held  that  the  claimant  occupied  as  tenant  within 
the  meaning  of  2  Will.  4»  c.  45,  s.  27,  and  was, 
therefore,  entitled  to  vote  at  parliamentary  elec- 
tions. This  case,  and  the  principles  on  which  it 
was  decided,  are  in  point  here,  and  in  Parker's  case 
which  was  decided  at  the  same  time  (5  M.  &  G-. 
73,  80)  the  fieicts  are  still  more  analogous  to  those  of 


the  present  case.  DohsOn  v.  Jones  (5  M.  &  G.  112) 
is  distinguishable,  for  there  the  claimant  was 
required  to  occupy  the  house  with  a  view  to  the 
more  efiScient  performance  of  the  duties  of  hisofiBce 
as  surgeon  of  Greenwich  Hospital.  Fox  v.  BaJhy 
(31  L.  T.  Eep.  N.  S.  478;  L.  Eep.  10  C.  P.  285; 
44  L.  J.  42  C.  P.),  the  case  of  a  serjeant  on  the 
permanent  staff  of  the  militia,  is  distinguisLable 
on  the  same  ground.  It  cannot  be  said  that  sect 
19  applies  only  to  cases  within  sects.  3  and  4,  for 
the  words  are  "  in  every  case,"  and  "  the  occopier 
of  every  rateable  hereditament."  The  proper 
name  to  appear  on  the  rate-book  is  the  occupier's, 
unless  there  is  some  statute  to  the  contrary.  Orou 
v.  Alsojo  (23  L.  T.  Rep.  N.  S.  689 ;  L.  Eep.  6  C.  P. 
316 ;  40  L.  J.  53,  C.  P.)  does  not  apply,  and  the  dida 
in  that  case  as  to  the  construction  of  seot.  19  were 
not  essential  to  the  decision. 

Littler,  Q.O.  (John  MeUor  with  him),  for  the 
respondent. — Cross  v.  Alsop  {uhi  swp.)  is  directly 
in  point,  for  all  the  judges  who  decided  that  case 
held  that  sect.  19  applies  only  to  cases  comiDg 
within  sects.  3  or  4 ;  the  whole  question  which 
came  before  the  Common  Pleas  there  was  identical 
in  spirit  and  letter  with  the  present  case.  Sect.  19  is 
a  penal  section,  and  the  penalty  is  only  intended  to 
apply  to  breaches  of  sects.  3  or  41  It  cannot  be 
said  that  the  appellants  are  occupiers.  Htighes  v. 
The  Overseers  of  Chaiham  {ubi  stf/p.)  does  not  apply, 
or  if  anything  is  in  favour  of  the  respondent,  for  it 
is  enough  to  prevent  the  appellants  from  being 
"  occupiers  "  if  the  occupation  is  incidental  to  their 
service,  and  in  that  case  it  was  found  in  effect  that 
this  was  not  so ;  but  here  the  houses  are  prorided 
as  part  of  the  machinery  of  the  colliery,  and  are  all 
occupied  in  order  to  the  performance  of  the  works, 
and  are  conclusive  to  the  purpose  more  than  other 
houses  would  be  (see  5  M.  &  G.  at  p.  78).  According 
to  the  judgment  of  Lord  Coleridge,  C.J.  in  Fox  v. 
Dalby  (L.  Rep.  10  C.  P.  at  p.  294).  "If  either 
ingredient  exists,  if  the  occupation  be  necessary 
for  the  better  performance  of  the  duties  required 
to  be  performed  by  the  party,"  or  if  he  is  re<|uired 
to  reside,  *'  the  occupation  is  not  an  occupation  aa 
tenant."  It  is  clearly  an  advantage,  and  tends  to 
the  better  performance  of  the  work,  that  the  men 
should  reside  near,  and  not  be  obliged  to  walk  a 
long  distance  to  their  work.  The  settlement  cases 
are  favourable  to  the  contention  of  the  respondent 
R.  V.  The  Inhabitants  of  Minster  (3  M.  &  S.  276); 
E.  V.  The  Inhabitants  ofKeUtem  (6  M.  &  S.  136); 
B.  V.  The  Inhabitants  of  Cheshunt  (1 B.  &  A.  472); 
and  Bertie  v.  Beaumont  (16  East,  33)  is  to  the  same 
effect.  [Mellor,  J. — Do  you  say  that  one  of  these 
cottages  could  be  laid  as  the  house  of  the  masters 
in  an  indictment  for  burgularyP]  As  to  that 
point  see  Brown's  Case,  2  East  P.  C.  501.  The 
occupation  here  was  subservient  to  the  servioe 
B,  V.  Spurrell,  L.  Rep.  Q.  B,  72.  The  preamble  of 
32  &  33  Yict.  c.  41  recites  that  "  it  is  expedient  to 
amend  the  law  relating  to  the  ooUection  of  poor 
rates  assessed  upon  occupiers  of  hereditaments 
held  for  short  terms."  This  shows  that  the  Act 
does  not  apply  to  such  a  case  as  the  present. 

HerscUdc.  »  reply.-The  settlement  c«- 
were  dealt  with  in  Hughes  v.  The  Overseers  of 
Chathamh  {ubi  swp.),  and  the  Act  must  be  taken  as 
having  been  passed  with  reference  to  that  decision. 
All  the  observations  made  here  would  apply  to 
that  case.  The  preamble  may  be  looked  at  where 
the  words  of  an  Act  are  doubtful,  but  it  cannot 
control  absolnte  words.    The  object  of  sect.  19  is 
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remedial,  for  it  is  intended  to  benefit  thoee  who  are 
entitled  to  the  franchise. 

MsLLOB,  J. — In  this  case  we  are  all  agreed  that 
the  magistrate  has  arrived  at  a  wrong  decision.  By 
32  &  33  Yiot.  c.  41,  s.  19  the  occupiers  of  rateable 
hereditaments  are  entitled  to  have  their  names 
entered  in  tho  ooonpiers'  column  of  the  rate-book, 
and  a  penalty  is  imposed  upon  the  overseers  if  they 
negligently,  or  wilfully  and  without  reasonable 
caose,  omit  the  name  of  any  such  occupier  from 
the  rate.  The  question  is  whether  the  appellants 
here  are  occupiers.  There  have  been  many  nice 
distinctions  drawn  in  the  cases,  both  in  those  as 
to  settlement  and  in  those  relating  to  the  franchise, 
and  the  cases  are  not  all  strictly  reconcilable  with 
one  another.  I  think  that  we  must  be  governed 
by  the  principle  •of  Huqhea  v.  The  Overseers  of 
ChcUham  {ubi  sup.),  which  is  shown  by  the  expres- 
sions used  in  the  judgment ;  in  the  present  state 
of  the  authorities  we  must  extract  the  governing 
principle  from  that  case.  Kow  it  appears  that 
where  a  servant  has  a  house  which  he  resides  in, 
and  which  he  is  reauired  to  reside  in  for  the  pur- 
pose of  performing  nis  services,  on  the  ^ound  that 
in  this  way  he  is  required  to  reside  he  is 
not  to  be  considered  as  an  occupier ;  but  in  the 
case  of  the  master  ropemaker  the  decision  was  the 
other  way,  because  there  he  occupied  in  the 
capacity  of  tenant.  That  seems  to  be  the  govern- 
ing principle.  It  is  true  that  the  appellants  in 
this  case  occupied  in  one  sense  for  the  purpose  of 
their  service,  because  their  masters  were  the 
owners  of  the  cottaares.  and  naturally  desired  that 
the  workmen  whom  they  employed  should  reside 
in  them.  In  that  sense  they  were  required  to 
reside,  but  that  is  not  the  senne  in  which  the  word 
"  required  "  is  used  in  the  judgment  in  Hughes  v. 
The  Overseers  of  Chatham  [^ubi  sup.),  for  there  it 
was  held  that  the  residence  must  be  necessary  to 
the  performance  of  the  servant's  duties  in  order  to 
make  it  such  a  residence  as  wonld  prevent  him 
fr  m  being  an  occupier.  I£  it  is  only  by  an 
arbitrary  rule,  that  he  is  compelled  to  reside  in  a 
certain  place,  that  does  not  prevent  him  from  still 
being  occupier  as  tenant  at  will,  though  he  has  not 
a  fixed  term.  It  has  been  contended  that,  because 
if  a  married  man  did  not  go  into  a  vacant  house 
when  called  upon  he  wouli^  be  deprived  of  his 
allowanoe,  the  workmen  were  required  to  live  in 
these  houses.  It  is  true  that  the  masters  preferred 
they  should  live  there,  but  this  does  not  change  the 
relation  between  the  parties,  nor  convert  an 
occupier  into  a  mere  servant  who  resides  for  the 
purposes  of  his  special  duty.  As  to  the  other 
matter  I  had  at  first  some  difficulty,  but  on  the 
whole  I  am  satisfied  that  the  opinions  expressed 
by  the  Judges  of  the  Court  of  Common  Pleas  on 
the  construction  of  32  &  33  Yict.  c.  41,  s.  19  in 
Cross  V.  Alsop  (vhi  sup.)  were  unnecessary  to  the 
decision  of  the  case.  It  was  enough  there  to  say  that 
a  separate  rating  was  necessary,  and  that,  the  appel- 
lant being  ratedjointly  as  occupier,  this  was  not 
sufficient  within  the  meaning  of  the  Representa- 
tion of  the  People  Act  1867  (30  &  31  Vict.  c.  102), 
s.  61.  We  do  not  wish  to  interfere  with  the 
principle  which  was  necessary  for  the  decision  of 
that  case,  but  we  cannot  arrive  at  the  conclusion 
there  adopted  as  to  the  construction  of  sect.  19. 
The  section  is  an  enfranchising  one,  and  the  wprds 
"  in  every  case  **  are  so  general  and  so  large  that 
I  think  the  construction  put  upon  the  section  by 
the  Court  of  Common  Pleas  was  too  narrow.    We 
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onght  not  to  limit  the  words  of  the  section,  but 
ought  to  give  it  its  full  effect.  On  these  grounds, 
although  there  is  no  doubt  a  difficulty  in  drawing 
the  line,  I  think  that  the  magistrate  ought  to  have 
decided  that  the  appellants  were  occupiers,  and 
therefore,  entitled  to  have  their  names  entered  in 
the  occupiers*  column  of  the  rate-book. 

Lush,  J. — The  first  question  is  in  what  character 
the  appellants  occupied.  The  statute  (32  &  33  Vict. 
c.  41,  s.  19)  provides  that  the  overseers  shall,  in 
every  case,  enter  in  the  occupiers'  column  of  the 
rate-book  the  name  of  the  occupier  of  everv  rate- 
able hereditament,  and  such  occupier  shall  be 
deemed  to  be  duly  rated  for  any  qualification  or 
franchise,  and  a  penalty  is  inflicted  in  case  of 
omission  to  enter  the  names.  From  the  facts  as 
stated  it  appears  that  these  were  houses  belonging 
to  tho  owners  of  the  colliery,  which  the  workmen 
were  permitted  to  occupy,  and  in  certain  cases 
were  called  upon  to  occupy,  being  liable  in  case  of 
refusal  to  forfeit  the  allowance  which  was  made  to 
them  for  rent  in  case  there  was  no  house  for  them 
to  occupy.  There  was  nothing  further  than  tliis 
to  compel  them,  and  they  were  not  obliged  to 
occupy  if  they  preferred  to  live  at  their  own  ex- 
pense elsewhere.  I  think  that  this  is  within  the 
cases  in  which  it  has  been  held  that  the  house  was 
held  not  in  the  capacity  of  a  servant,  but  as 
occupier.  In  Hughes  v.  The  Overseers  of  Chatham 
(uhi  sup.)  TIndal,  C.J.  says  "  There  is  no  incon- 
sistency in  the  i  elation  of  the  master  and  servant 
with  that  of  landlord  and  tenant.  A  master  may 
pay  his  servant  by  conferring  on  him  an  interest 
m  real  property,  either  in  fee,  for  years,  at  will  or 
for  any  other  estate  or  interest ;  and  if  he  do  so 
the  servant  then  becomes  entitled  to  the  legal 
incidents  of  the  estate  as  much  as  if  it  were  pur- 
chased for  any  other  consideration.  But  it  may  be 
that  a  servant  may  occupy  a  tenement  Oi  his 
master's,  not  by  way  of  payment  for  his  services, 
but  for  the  purpose  of  performing  them ;  it  may 
be  that  he  is  not  permitted  to  occupy,  as  a  reward, 
in  the  performance  of  his  master's  contract 
to  pay  him,  but  required  to  occupy  in 
the  performance  of  his  contract  to  serve 
his  master.  The  settlement  cases  cited  in  argu- 
ment, established  and  proceeded  on  this  distinc- 
tion." Now  that  is  exactly  applicable  to  the  case 
here.  The  workmen  were  not  required  to  occupy 
the  houses,  and  the  occupation  was  no  part  of  their 
service,  and  was  not  indispensable  to  the  work 
which  they  had  to  do ;  this  brings  it  within  the 
class  of  cases  where  it  has  been  held  that  the 
occupation  was  not  an  occupation  as  a  servant.  It 
is  true  there  was  no  fixed  term,  but  still  during 
the  continuance  of  the  service  the  workmen  would 
be  occupiers  of  the  houses.  The  case  of  the 
surgeon,  Dohson  v.  Jones  (uhi  sup.),  and  that  of  the 
stall-serjeant  in  the  militia  Fox  v.  Ddlhy  (tM  sup.) 
proceeded  on  exactly  the  same  principle.  In  tne 
latter  case  the  respondent  occupied  as  a  servant, 
because  he  was  required  to  live  where  he  did  to 
take  care  of  the  stores.  Lord  Coleridge,  C.J., 
there  says,  after  quoting  the  authorities,  "  It 
appears  that  the  voter  here  is  ordered  by  his  com- 
manding officer  to  reside  in  the  house  in  question  in 
order  to  perform  the  duties  which  are  imposed  upon 
him ;  and  it  is  manifest  that  it  is  a  convenient 
thing  that  he  should  reside  near  to  the  stores  which 
he  has  to  look  after.  ...  I  am  of  opinion  that  the 
occupation  in  this  case  has  no  one  of  the  incidents 
of  an  occupation  either  as  owner  or  as  tenant." 
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(L.  Bep.  10  G.  P.  at  p.  294).  That  case  is  entirely 
CQDsistent  with  Hughes  v.ilie  Overseers  of  Chatham 
{ubi  swp.),  and  oar  decision  in  this  case  is  in  accord- 
ance with  both.  The  appellants  do  not  occnpy  in 
the  performance  of  their  duty,  and  are  not  required 
to  occupy.  As  to  the  secoud  point,  whether  the 
overseers  are  liable,  no  question  has  been 
made  about  the  omission  naving  been  made 
negligently  or  wilfully  and  without  reasonable 
cause,  but  it  has  been  contended  that  sect.  19  is 
confined  to  cases  within  sects.  3  and  4.  1  confess 
I  cannot  follow  the  reasoning  of  some  of  the 
Court  of  Common  Pleas  in  Gross  v.  Alsop  {uhi  sup.) 
on  the  construction  of  sect.  19,  but  the  meaning 
of  the  earlier  part  of  the  section  was  not  then 
before  them,  for  there  the  person  who  claimed  to 
be  entitled  to  the  franchise  only  occupied  part  of 
a  house,  and  the  question  really  was  whether  that 
could  be  cured  by  anything  in  sect.  19;  this  turned 
upon  the  proviso  at  the  end  of  the  section,  for  the 
name  there  had  not  been  omitted.  Although  there 
were  some  strong  observations  made  as  to  the 
scope  of  sect.  19,  they  were  not  necessary  for 
the  purposes  of  the  decision,  and  there 
could  be  no  appeal.  We  are  bound  to  form  our 
own  judgment  here,  and  to  say  what  we  think  is 
the  proper  construction.  Sects.  8  and  4  only  apply 
to  cases  where  the  owner  is  rateable  instead  of  the 
occupier,  but  some  of  the  other  sections  go  far 
beyond  these.  There  is  nothing  in  the  earlier 
sections  (1  and  2)  about  any  agreement,  and 
nothing  is  sect.  7  as  to  any  term.  The  words  of 
sect.  19,  which  include  every  case  whether  the 
rate  is  collected  from  the  owner  or  occupier,  and 
whether  the  owner  or  occupier  is  liable  fur  the  rate, 
so  far  from  being  limited,  apply  to  every  case.  The 
object  of  the  section  is  to  secure  that  voters  shall 
not  be  in  jeopardy  of  being  deprived  of  the  fran- 
chise by  the  negligence  of  the  overseers. 

QuAiN,  J. — I  am  of  the  same  opinion.  I  think 
that  the  appellants  here  were  occupiers  within  the 
meaning  of  sect.  19,  and  not,  as  was  contendecf, 
that  they  resided  in  these  houses  as  servants.  The 
governing  facts  are  these:  The  men  are  paid  by 
piece  work,  and  their  occupation  of  the  houses 
nas  nothing  to  do  with  their  wases;  they  are 
not  required  to  occupy  as  one  of  the  conditions 
of  their  service,  but  married  men  are  permitted 
to  occupy,  and  the  inducement  held  out  to  them 
to  do  so  is  that  they  reside  rent  free,  or,  if  there 
is  no  house  in  which  they  can  so  reside,  they 
receive  an  allowance  for  rent,  but  it  is  no  necessary 
part  of  their  service  that  they  should  live  in  the 
nouses.  The  case  is  clearly  distinguishable  from 
that  of  a  coachman  or  gardener  or  the  case  of  a 
surgeon  which  has  been  cited  Bohson  v.  Jones  (uhi 
sup^  where  Tindal,  C.J.  distinguishes  between 
cases  where  officers  or  servants  are  permitted  to  oc- 
cupy houses  as  part  remuneration  for  their  services, 
and  those  where  they  are  required  to  occupy  with 
a  view  to  the  more  efficient  performance  of  duties 
or  services  imposed  upon  them.  Here  the  work- 
men were  clearly  not  required  to  occupy,  and  the 
occupation  was  not  essential  or  necessary  to  their 
service,  but  only  convenient.  It  appears  to  me  that 
the  facts  of  this  case  come  within  the  first  part  of 
the  distinction  drawn  by  Tindal,  C.  J.,  and  the  case 
appears  to  be  within  Hughes  v.  The  Overseers  of 
Chatham  {uhi  sup.),  and  not  within  Dohson  v.  Jones 
{uhi  sup.),  I  am,  therefore,  of  opinion,  that  the 
appellants  are  occupiers.  As  to  the  second  ques- 
tion, the  decision  in  Cross  v.  Alsop  {uhi  sup.)  has 


no  bearing  on  the  present  case.  No  doubt  the 
opinions  there  expressed  must  be  understood  m 
going  far  enough  to  support  the  respondents' 
contention  here,  but  they  were  not  neoessary  for 
the  decision  of  the  case.  There  the  court  had  to 
decide  under  the  Bepresentation  of  the  People  Act 
1867  (30  &  31  Vict.  c.  102)  whether  the  occupier 
was  distinctly  and  separately  rated.  Then  it  was 
tried  to  bring  the  case  within  the  proviso  aft  the 
end  of  sect.  19  ot  32  A  33  Yict.  c.  41.  To  that 
contention  it  was  clearly  a  sufficient  answer  that 
the  appellant's  name  was  put  in  as  a  joint 
occupier,  and  therefore,  the  case  was  not  within 
the  proviso.  But  I  cannot  read  sect.  19  as  confined 
to  cases  where  there  is  an  agreement  nnder  sect. 
8  or  an  order  of  the  vestrv  under  sect.  4,  for  I 
think  it  applies  to  the  simple  case  of  an  occupier. 
It  applies  whether  the  rate  is  collected  from  the 
owner  or  occupier  or  whether  the  owner  is  liable 
instead  of  the  occupier,  which  includes  this  very 
case  within  the  express  terms  of  the  section.  For 
these  reasons  I  am  opinion  that  the  magistrate 
was  wrong.  Oases  remitted  to  the  juttiices. 

Attorneys  for  appellants.  Bell,  Brodriek,  and 
Gray. 

Attorney  for  respondents,  John  Tucker  for  IF.flf. 
Daglish,  Newcastle-upon-Tyne. 
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Tuesday,  June  22, 1875. 

GwurvELL  V.  Eamer. 

Nuisance  to  highway — Defective  grating — Demise  of 
premises  —  OhligoHon  on  tenant  to  repair — 
Whether  la/ndlord  liable. 
The  lessor  of  demised  premises  adjoining  the  high" 
way  is  not  liable  for  a  nuisance  to  the  highway 
existing  on  sttch  premises  at  the  time  of  the  de- 
mise, xf  the  lessee  occupies  under  an  ohligation  to 
repair. 
The  defendant  in  1873  demised  a  house  ahuHing 
upon  a  public  street  to  W,  the  lease  containing 
a  covenant  whereby  W.  bound  himself  to  "repair 
and  keep  in  repair  "  the  demised  premises.  At 
the  time  of  tlie  demise  there  was  upon  the  pre^ 
mises  a  grating  opening  into  the  street,  whid^ 
grating  was,  unknown  to  the  defendant,  in  a 
defective  state  of  repair,  and  dangerous.  In  1874 
the  grating  gave  way,  causing  damage  to  the 
plaintiff  while  lawfully  tising  the  highway.  The 
jury  found  that  the  defendant  could  not  have 
knovm  of  the  defective  condition  of  the  graiing  by 
the  exercise  of  ordinary  care. 
Held,  that  the  defendant  was  not  liable,  and  a  rule 

to  set  aside  a  nonsuit  discharged. 
Pretty  v.  Bickmore  (L.  Rep,  8  0,  P.  401 ;  28  L.  T, 

Bep.  N.  8.  704)  affirmed. 
Declabation  that  the  defendants  were  possessed  of 
an  area  and  excavation,  under  a  certain  way  and 
passage,  covered  by  an  iron  grating  for  the  par- 
pose  of  protecting  persons  using  the  said  way  and 
passage  from  falling  into  the  said  area  andexcava^ 
tion,  and  which  grating  the  defendants  had  taken, 
upon  themselves  the  duty  of  keeping  in  repair, 
and  were  bound  to  put  in  repair,  yet  the  defeQ- 
dants,  well  knowing  the  premises,  and  wrongfiillj 
and  unjustly,  and  contrary  to  their  duty  in  thftt 
behalf,  permitted  the  said  iron  grating  over  the 
said  hole  to  be  and  continue,  and  the  same 


MAGISTRATES'  CASES. 


531 


0.  P.] 


GWINNILL  V.   EaHEK. 


[O.P. 


unsafe,  and  in  bad  and  insuffioient  repair,  by 
means  of  which  premises,  and  of  the  mere  careless- 
ness, negligence,  and  improper  condact  of  the  de- 
fendants in  that  behalf,  the  said  way  and  passase 
was  dangerous  to  persons  using  the  same,  and  the 
Baid  grating  fell  and  gave  way  whilst  the  plaintiff 
was  lawfully  passing  in,  and  along,  and  using  the 
said  way  and  passage,  and  over  the  said  hole,  and 
the  plaintiff  fell  into  the  said  hole  and  excavation 
and  was  hurt,  /to. 

Material  pleas  (1)  that  the  defendants  were  not 
possessed  of  the  area,  and  (2)  that  they  had  not 
taken  upon  themselves  the  liability  of  keepiug 
the  prating,  and  were  not  bound  to  keep  it  in 
repair. 

Issue  thereon. 

The  cause  was  tried  before  Quain,  J.,  and  a 
common  jury  at  the  Gloucester  Spring  Assizes 
1875,  when  the  following  facts  were  proved : 

The  plaintiff  was  a  grocer  living  at  Cheltenham, 
and  the  defendants  marine  store  dealers  living 
at  Gloucester.  The  defendants  owned  a  house 
in  St.  George's-square,  Cheltenham,  which  they 
Lad  let  in  1873  to  a  Mr.  Workman,  under  a 
lease  containing  a  covenant  tbat  the  teoant 
would  "  repair  and  keep  in  repair  *'  the  de- 
mised premises.  Through  the  square  was  a 
roadway  and  path,  much  used  by  the  public. 
Adjoining  the  footpath  in  front  of  the  house  was 
an  iron  grating,  not  fenced.  One  of  the  iron  bars 
of  this  grating  gave  way  as  the  plaintiff  stepped 
upon  it  in  the  act  of  conversation  with  an  inmate 
of  the  house.  The  cause  of  the  bar  giving  way 
was  improper  riveting  and  rust.  Four  other  bars 
were  found  to  require  repair.  The  jury  found  that 
the  grating  was  unsafe  at  the  time  of  the  demise, 
and  that  the  plaintiff  was  makiug  no  improper  use 
of  it  at  the  time  of  the  accident,  and  they  gave  502. 
damages.  They  further  found  that  the  female  de- 
fendant to  whom  the  house  belonged,  was  not  to 
blame  for  not  knowing  the  state  of  the  grating  at 
the  time  the  house  was  let. 

A  nonsuit  was  then  directed  with  leave  reserved 
to  move,  pursuant  whereto  a  rule  was  afterwards 
obtained  to  set  the  nonsuit  aside  and  enter  a 
verdict  for  the  plaintiff,  or  for  a  new  trial  on  the 
ground  of  misdirection,  and  on  the  ground  that 
the  last  finding  was  against  evidence. 

Jelf  (J.  /.  Powell,  Q.C.  with  him)  for  the  de- 
fendant now  showed  cause,  and  cited  the  case  of 
PreUy  v.  Bickmore  (L.  JRep.  8  C.  P.  401 ;  28  L.  T. 
Bep.   N.S.  704).     In  that  case  the  defendant  let 

E remises  to  a  tenant  under  a  lease  by  which  the 
ktter  covenanted  to  keep  them  in  repair.  At- 
tached to  the  house  was  a  coal  cellar  under  the  foot- 
way, with  an  aperture  covered  by  an  iron  plate, 
which  was  at  the  time  of  the  demise  out  of  repair 
and  dangerous.  A  passer  b^  on  the  highway  fell 
into  the  aperture  and  was  injured.  It  was  held 
that  the  obligation  to  repair  being  by  the  lease 
cast  npon  the  tenant,  the  landlord  was  not  liable 
for  the  accident.  "  In  prder  to  render  a  landlord 
liable  in  a  case  of  this  sort "  observed  Keating,  J., 
"  there  must  be  some  evidence  that  he  authorised 
the  continuance  of  this  coal-shoot  in  an  insecure 
state;  for  instance,  that  he  retained  the  obliga- 
tion to  repair  the  premises,  might  be  a  circum- 
Btance  to  show  that  he  authorised  the  continuance 
of  the  nuisance.  There  was  no  such  obligation 
here.  The  landlord  had  parted  with  the  possession 
of  the  premises  to  a  tenant,  who  had  entered  into 
%  covenant  to  repair."    Qandy  v.  Jtibher  (5  B.  &,  S. 


78 ;  32  L.  J.  151,  Q.  B. ;  9  B.  *  S.  15  n.),  upon 
the  authority  of  which  the  present  rule  was 
obtained  was  cited,  but  the  court  refused  a  rule  to 
set  aside  a  nonsuit.    [He  was  then  stopped.] 

Sauyyer  (E.  Matthswe,  Q.C,  with  him)  for  the 
plaintiff,  supported  the  rule. — PreUy  v.  Bickmore 
(uhi  sup,)  is  distinguishable,  because  in  that  case 
the  tenant  knew  of  the  defective  state  of  the  coal- 
shoot.  *'  The  tenant"  says  Bovill,  C. J.,  "  knowing 
that  the  coal-shoot  wanted  repair,  was  bound  to 
put  it  in  a  safe  and  proper  state."  However,  that 
may  be,  Pretty  v.  Bickmore  was  wrongly  decided, 
and  is  at  variance  with  the  previous  authorities 
upon  the  subject. 

Qandy  r,  Jvhher  (tiM  sup.) ; 
Botewall  V.  Prior,  2  Salk,  459 ; 
B.  ▼.  Pedly,  1  A.  A;  E.  822  ; 
Thompson  v.  Oibsoni  7  M.  &  W.  456. 

[Dbnuan,  J.,  referred  to  Oheltham  v.  Hampson 
(4  T.  B.  318),  Eu88eU  v.  Shenton  (3  Q.  B.  449),  and 
Payne  v.  Rogers  (1  H.  Bl.  351),  as  showing  that 
an  action  on  the  case  for  not  repairing  can  only  be 
maintained  as^ainit  the  occupier  and  not  against 
the  owner,  who  is  not  in  possession.]  In  Gandy 
V.  Juhher  (uhi  sup.),  the  owner  of  a  messuage  and 
premises,  attached  to  which  was  an  area,  let  the 
same  to  a  tenant  from  year  to  year,  and  died, 
having  demised  the  property  with  an  iron  grating 
over  the  area  improperly  constructed,  and  out  of 
repair,  so  as  to  amount  to  a  nuisance,  to  the  defen- 
dant. Then  the  defendant,  having  no  notice  of 
the  nuisance,  suffered  the  tenant  to  remain  in  the 
occupation  of  the  premises,  npon  the  same  terms 
as  before,  receiving  rent.  The  plaintifiTs  wife 
having  sustained  damage  by  reason  of  the  danger- 
ous condition  of  the  grating,  it  was  held  that  the 
defendant,  as  reversioner,  was  liable  to  an  action 
for  the  damage  thereby  occasioned.  An  appeal 
was  brought  (see  5  B.  &  S.  p.  485)  to  the 
Exchequer  Chamber,  which,  court  recommend- 
ing the  plaintiff  to  accept  a  stet  processus, 
no  actual  judgment  was  ever  delivered.  A 
written  judgment  had  been  prepared  however, 
and  from  this,  which  was  printed  three  years  after- 
wards (see  9  B  &  S.  15  n.)  it  appears  that  the 
Exchequer  Chamber  had  been  prepared  to  reverse 
the  judgment  of  the  court  below.  But  it  is  sub- 
mitted that  the  reversal  was  upon  grounds  favour- 
able to  the  plaintiff's  case.  **  In  a  great  deal  of 
what  fell  from  the  learned  judges  in  the  judg- 
ment below,"  observed  the  court,  "we  entirely 
concur.  We  agree  that  to  bring  liability  home 
to  the  owner,  the  premises  being  let,  the 
nuisance  must  be  one  which  was  in  its  very 
essence  and  nature  a  nuisance  at  the  time  of 
letting,  and  not  something  which  was  capable  of 
being  thereafter  rendered  a  nuisance  by  the  tenant, 
and  that  is  a  sound  principle  of  law  that  the  owner 
of  property  receiving  rent  should  be  liable  for  a 
nuisance  existing  on  his  premises  at  the  date  of 
the  demise;  but  that  wherein  we  differ  is,  that  a 
landlord  from  year  to  year  having  the  power  of 
giving  the  ordinary  notice  to  quit,  and  not  giving 
it,  is  thereby  to  be  held  as  reletting  the  premises, 
and  that  such  forbearing  to  give  notice  is  equiva- 
lent to  a  reletting."  He  also  argued  that  the  last 
finding  was  against  evidence. 

Brbtt,  J.— This  was  an  action  against  the  defen- 
dant, as  owner  of  property,  to  recover  damages 
for  injuries  sustained  by  the  plaintiff  by  reason  of 
a  nuisance  upon  that  property  causing  the  injuries 
after  the  defendant  had  demised  the  property  to 
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a  third  party.  ^  The  evidence  and  findings  show 
that  the  premises  were  let  when  the  grating  was 
80  out  of  order  as  to  be  a  nuisance,  but  it  also 
appears  that  the  defendant  neither  had  nor  could 
have  had  knowledge  of  its  defectiye  state.  By 
the  demise  to  a  tenant,  the  defendant  had  put 
that  tenant  under  the  obligation  to  repair  the 
premises,  and  to  keep  them  in  repair.  We  have, 
therefore,  a  case  where  the  owner  nas  put  on  the 
occupier,  and  the  occupier  has  accepted  from  the 
o^ner,  the  obligation  to  keep  in  repair.  Fretty  v. 
Bi^more  {ubi  sup.)  is  in  point  in  every  particular. 
There  the  court  held  that  where  there  is  no  obli- 
gation upon  the  landlord  to  repair,  a  party  injured 
by  a  want  of  repair  cannot  look  to  the  landlord 
for  a  compensation  for  his  injuries.  By  that  case 
we  are  bound  here,  whether  it  is  likely  to  be  over- 
ruled in  a  court  of  error  or  not.  But  1  have  heard 
neither  reason  nor  authority  to  show  that  it  is  bad 
law.  It  may  be  that  if  the  knowledge  of  the  land- 
lord could  be  proved,  he  might  be  liable,  although 
he  had  by  lease  cast  the  duty  to  repair  upon 
another  person.  I  doubt  much  whether  the  land- 
lord would  be  liable  in  such  a  case,  but  I  cannot 
say  that  he  would  not.  It  is  clear  that  the  land- 
lord would  be  liable  in  a  case  where  he  had  under- 
taken to  repair  himself,  and  the  defective  state  of 
repair  amounted  to  a  nuisance.  In  this  case, 
however,  if  there  be  any  remedy,  as  to  which  I  say 
nothing,  the  remedy  is  against  the  tenant. 

Denmak,  J. — I  am  entirely  of  ^  the  same  opinion 
Pretiy  v.  Bickmore  {ubi  sup.)  is  in  point,  and  I  see 
no  reason  to  doubt  it.  B.  v.  Pedley  was  cited 
there  and  much  considered,  but  this  court  refused 
to  grant  a  new  trial.  In  order  to  make  a  landlord 
liable,  such  a  state  of  circumstances  must  be  shown 
as  that  which  is  described  by  Erie.  J.,  at  the  close 
of  his  judgment  in  Todd  v.  Flight  (9  0.  B.,  N.  S., 
377;  30  L.  J.  21,  0.  P.) 

LiNDLBT,  J. — I  am  of  the  same  opinion.  I  not 
only  think  that  this  case  cannot  be  distinguished 
from  Pretty  v.  Bickmore,  but  that  Pretty  v.  Bick- 
more is  right.  As  to  Qandy  v.  Juhber  {uhi  aup.), 
it  appears  that  the  tenant  in  that  case  was  under 
no  obligation  to  repair,  so  that  any  difficulty 
which  that  case  may  at  first  sight  suggest  ceases 
to  arise.  Rule  dtseJiarged. 

Attorneys  for  the  plaintiff,  T.  J,  PuUen,  for 
Boodle,  Obeltenham. 

Attorneys  for  the  defendant,  Doyle  and  Edwards, 
for  TayrUon,  Gloucester. 


June  19,  21,  and  July  9, 1875. 

Woodward  (pet.)  v.  Sabsons  and  Sadlek  (resps.). 
Bi&MiMGHAM  Municipal  Election  Petition. 

Mwnidpal  election — Number  of  voters  on  burgess 
roll  marked  on  ballot  paper  by  presiding  oficer 
— Folding  up  of  boMot  papers,  with  deda- 
rations  ofinabilUv  to  read — Irregular  fiUing  up 
of  ballot  paper  by  voter — Double  or  imperfect 
crosses — BaUot  Act  1872,  howfa/r  imperative  and 
how  far  directory. 

The  body  of  the  Ballot  Act  is  imperativBt  0''mI  the 
schedules  directory. 

It  is  not  essential  to  the  validity  of  a  ballot  paper 
thai  a  voter  should  htxve  placed  a  cross  thereon 
after  the  exact  fashion  prescribed  by  the  schedule 
to  the  BaUot  Act,  Any  mark  which  designates 
thai  the  voter  means  to  vote,  and  for  whom,  and 
by  which  he  will  not  be  identified,  is  sufficient. 


By  sect,  2  of  the  BaUot  Act  1872,  "any  baUot  paper 
on  which  anything,  except  the  number  on  the  bade, 
is  written  or  marked  by  which  the  voter  can  he 
identified,  shall  be  void  ond  not  counted,*^  By 
sect.  28,  the  schedules  to  the  Act  are  to  he  eon' 
strued  as  part  of  it,  but  by  sect,  13  no  election  is 
to  be  declared  invalid  by  reason  of  a  noncom* 
pliance  with  rules  corUained  in  the  first  sehedvls, 
or  *'  mistake  in  the  use  of*'  the  forms  eontained 
in  the  second,  "  if  it  appears  to  the  tribunal  haih 
ing  cognisance  of  the  question,'^  that  the  election 
was  conduced  in  accordance  wUh  the  prindpUs 
laid  down  in  the  body  of  the  Act,  and  that  such 
noncompliance  or  mistake  did  not  affect  the  rsevM 
of  the  election. 
At  a  municipal  election,  the  presiding  officer  at  one 
of  the  poUtng  stations  marked  on  the  face  of  294 
ballot  papers  the  numbers  on  the  burgess  rwl  of 
the  voters  tuing  thetn.  Such  numbers  might  have 
been,  but  were  not  in  fact,  seen  by  the  agents  of 
the  candidates  at  the  counting  of  the  votes.  The 
returning  officer  rejected  all  the  ballot  papers  so 
marked: 
Held,  that  the  votes  were  bad. 
At  another  poUing  station,  twenty  ballot  papers 
having  been  marked  by  the  presiding  officer  by  the 
direction  of  voters  unable  to  read,  were  placed  by 
him  in  the  ballot  box,  wrapped  up  in  the  '*  deda- 
rations  of  inability  to  read,  and  were  not  made 
tip  into  a  separate  packet.  Each  of  the  votes  so 
gwen  would  have  been,  but  were  not  in  fact,  iden" 
tified  by  the  returning  officer,  nor  were  such 
twenty  onllot  papers  rejected  by  him : 
Held,  that  the  votes  were  good. 
The  ballot  papers  having  been  inspected  on  behalf  of 
the  petitioner,  it  was  found  that  twenty 'two  baXU^ 
papers  marked  for  t)ie  reepondent,  to  'which  no 
objection  had  been  made  at  the  counting  of  tite 
votes,  contained  certain  departures  from  the 
statutory  cross,  on  the  strength  of  which  the 
petitioner  claimed  thai  they  should  not  have  been 
counted.  A  similar  inspection  on  behalf  of  the 
respondent  disclosed  ten  ballot  papers  marked  in 
a  like  imperfect  manner.  The  departures  objected 
to  were,  inter  alia  (a),  the  toriting  of  the  favoured 
candidate's  nams  ;  (b),  the  writing  of  the  voter's 
name  ;  (e),  the  phicing  of  more  crosses  than  one  ; 
and  {d),  the  placing  of  a  cross  on  the  wrong 
side: 
Held,  that  departures  (a)  and  (6)  were  fatal,  hut 

that  departures  (e)  and  (d)  were  not: 
Held,  further,  that  none  of  the  irregularities  above 
set  forth,  nor  the  aggregate  of  them,  avoided  the 
election,  either  at  common  law  or  under  the  BaUot 
Act, 
The  Wigton  case  (1  Sees.  Oas.  ^Uh  series,  925), 

partially  dissented  from. 
Special  case  stated  under  the  Corrupt  Practices 
(Municipal  Elections)   Act   1872,  sect.  15,  sab- 
sect.  6. 

1, 2.  An  election  for  the  office  of  town  councillor 
for  the  Necheirs  Ward  of  the  Borough  of  Bir- 
mingham was  held  in  the  said  ward  on  the  2nd 
Nov.  1874.  The  ward  is  divided  into  nine  poUing 
districts  (numbered  123, 124,  125,  126,  127»  12^ 
129, 130,  and  131),  in  each  of  which  there  is  apolhsg 
station,  where  the  votes  •f  the  burgesses  appear- 
on  the  ward  list  rated  in  that  district  ste 


m 


en. 


3,  4.  Upon  the  ward  list  in  force  at  the  time  of 
the  said  election  there  are  4405  voters,  and  upon  the 
list  for  polling  district  No.  180  (whioh  ia  the  laigest 
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them,  and  now  contends  that  the  twenty-two  votes 
hereinafter  mentioned  ought  to  have  been  rejected 
by  the  said  refcurning  officer,  by  reason  of  the  ballot 
papers  by  which  the  same  were  given  bearing 
writings  or  marks  by  which  the  voler  could  be 
identified,  or  because  they  were  void  for  uncer- 
tainty. .  The  following  are  particulars  of  the 
writings  or  marks  on  the  said  ballot  papers,  and 
of  the  facts  alleged  to  have  rendered  them  void  for 
uncertainty: 

(1)  Two  ballot  papers^  Nob.  844  and  889,  bearing  the 
name  '*  Sarsons  "  opi>o8ite  the  name  of  the  respondent 
**  Sarsons  "  printed  upon  such  ballot  papers.  .  . 

r2)  Five  ballot  papers,  Nos.  433,  926,  926,  1364,  (a) 
1426,  marked  with  two  crosses  instead  of  one. 

(3)  One  ballot  paper,  No.  1726,  marked  with  three 
crosses  instead  of  one. 

(4)  One  ballot  paper,  No.  2140,  marked  with  a  straight 
stroke  in  addition  to  the  cross. 

b)  One  ballot  paper.  No.  3562,  marked  with  the  letter 
in  addition  to  tiie  cross. 
One  ballot  paper,  No.  878,  marked  with  a  straight 
line  instead  of  a  cross. 

(7)  One  ballot  paper.  No.  641,  marked  with  a  star 
instead  of  a  cross. 

(8)  One  ballot  paper,  No.  911,  having  the  name  of 
Woodward  nearly  struck  out.  (&) 

(9)  One  ballot  j>aper.  No.  638,  bearing  the  voter's  sig- 
nature. 

(10)  Eight  ballot  papers,  Nos.  117, 1155, 190,  505, 174, 
183,  842, 1413,  marked  with  a  cross  placed  on  the  left, 
instead  of  on  the  right  hand  side  of  the  candidate's  name. 

Exact  illustrations  of  the  marks  appearing  on  the 
said  twenty-two  ballot  papers  were  contained  in 
an  Appendix  to  the  case.  The  respondent  Sadler 
did  not  reject  any  of  the  said  ballot  papers  as  in- 
valid, but  aJlowed  the  whole  as  good  and  valid 
votes,  and  counted  them  for  the  respondent  Sar- 
sons. No  objection  was  made  thereto  at  the 
counting  of  the  votes,  and  in  fact  the  petitioner's 
pre&ent  contention  was  based  on  iniormation  ob- 
tained on  inspection  of  the  ballot  papers. 

12.  On  a  similar  and  subsequent  inspection  of 
the  ballot  papers  on  behalf  of  the  respondent 
Sarsons,  it  appeared  that  the  ten  ballot  papers 
hereinafter  mentioned  had  been  dealt  with  in  a 
manner  similar  to  that  shown  in  the  case  of  some 
of  the  twenty- two  ballot  papers  previously  referred 
to.  Exact  illustrations  of  the  marks  were  con- 
tained in  a  further  Appendix  B.  (c)  No  objection 
was  made  thereto  at  the  counting  of  the  votes. 

13.  The  respondent  Sadler  rejected  all  the  ballot 
papers  used  at  polling  station  No.  130.  As  to 
certain  of  the  said  ballot  papers,  there  were  in 
addition  to  the  burgess  roll  other  objections  to 
them. 

14.  The  respondent  Sadler,  in  rejecting  the 
ballot  papers  mentioned  in  paragraph  13,  and  in 
rejecting  other  ballot  papers,  making  with  these 
rejected  papers  308  rejected  ballot  papers,  did  not 
indorse  upon  any  of  the  ballot  papers  so  rejected 
by  him  the  word  "  rejected,"  or  any  similar  word, 
but  as  he  came  to  each  rejected  ballot  paper,  he 
put  the  same  aside,  and  after  he  had  finished  the 
counting,  placed  all  the  rejected  ballot  papers 
together  in  a  brown  paper  parcel,  which  be  then 

.  (a)  Nos.  928  and  1364  had  been  marked  in  ink  and 
folded  np,  thereby  making  a  corresponding  mark  on  the 
other  pfurt  of  the  paper. 

(6)  In  No.  91 1  the  name  Woodward  had  a  pencil  throngh 
it  diagonally  across  the  paper. 

(e)  Of  the  ballot  papers  in  Appendix  B,  each  resembled 
one  or  other  of  those  ^et  out  m  Api>endix  A.  Only  one 
is  noticed  in  the  judgment,  and  was  disallowed  as  con- 
taining the  letters  C.  N. 


of  the  said  nine  polling  districts),  there  are  564 
voters.  The  petitioner  and  the  respondent  Sarson 
were  candidates,  and  the  respondent  Sadler  (being 
the  alderman  of  the  said  ward)  was  returning 
officer. 

&  A  poll  became  necessary  and  was  held,  and 
the  number  of  votes  eiven  was  declared  by  the 
respondent  Sadler  to  &,  for  Sarsons,  965  votes ; 
for  Woodward,  775  votes,  whereupon  the  respon- 
dent Sarsons  was  declared  elected. 

6,  9.  The  respondent  Sadler  appointed  certain 
pmons  to  act  as  presiding  officers  at  each  of  the 
said  polling  stations.     At  station  No.  130,  the 
respondent  Sadler  appointed  one  Smith,  a  solicitor, 
presiding  officer.    Upon  an  elector  attending  to 
vote,  and  applying  for  a  ballot  paper  at  poUing 
station  No.  IdO,  the  said  Smith  first  marked  upon 
the  fece  of  the  ballot  paper  the  number  of  such 
voter  appearing  on  tne  bureess  roll,  and  then 
delivered  the  same  out  so  marked  to  the  voter  as 
and  being  a  ballot  paper  to  be  used  by  him,  and 
the  same  was  accordingly  used  by  him  for  the 
purpose  of   voting.    This  course  the  said  John 
Smith  followed  in  the  case  of  every  ballot  paper 
used  or  attempted  to  be  used  at  the  said  polling 
station  No.  130,  at  the  said  election.  The  returning 
officer  was  not  aware  of  this  being  done,  or  having 
been  done,  until  after  the  polling  was  closed.    The 
number  of  ballot  papers  so  marked  by  the  said 
Smith  was  294i,  of  which  234  were  given  in  favour 
of  the  petitioner,  and  the  remainder  in  favour  of 
the  respondent  Sarsons.  The  burgess  roll  numbers 
BO  marked  by  the  said  Smith  upon  the  said  ballot 
papers  were,  in  fact,  not  seen  so  as  to  be  identified, 
but  they  could  have  been  seen  by  the  persons  pre- 
sent at  the  counting  of  the  ballot  papers,  who  were 
the  returning  officer  and  his  assistant,  the  peti- 
tioner, the  respondent,  and  their  respective  agents, 
one  for  each,  and  by  referring  to  the  burgess  roll 
such  persons  could  have  identified  the  voters  who 
had  made  use  of  such  ballot  papers. 

9.  The  said  Smith  did  not  make  out  any  ballot 
paper  account  or  statement,  shov^ing  the  number 
of  oallot  papers  entrusted  to  him,  and  accounting 
for  them  under  the  heads  of  ballot  papers  in  the 
ballot  box,  unused,  spoilt,  and  tendered  ballot 
papers  or  any  account  or  statement  to  that  or  the 
like  effect. 

10.  At  polling  station  No.  125,  about  twenty 
ballot  papers  were  marked  by  the  presiding  officer 
at  that  station  by  the  direction  of  voters  who  were 
unable  to  read.  Each  of  such  ballot  papers  was 
placed  by  the  said  presiding  officer  in  the  ballot 
Dox,  wrapped  up  in  the  "  Declaration  of  inability 
to  read,"  made  by  the  voter  for  whom  such  votes 
were  so  marked  as  aforesaid.  The  declarations  of 
inability  to  read  of  the  said  voters  by  the  said  pre- 
eiding  officer  as  aforesaid,  were  not  made  up  into  a 
separate  packet  sealed  with  the  seal  of  the  said 
presiding  officer,  and  so  delivered  to  the  returning 
officer,  but  were  delivered  to  him  in  the  ballot  box 
with  the  ballot  papers  as  aforesaid.  Each  of  the 
votes  so  given  and  so  marked  by  the  said  presiding 
officer  as  aforesaid,  could  have  been,  but  were  not 
in  &ct,  identified  by  the  returning  officer  at  the 
counting  of  the  votes  by  comparing  the  declara- 
tions of  inability  to  read  in  which  each  such  ballot 
paper  was  wrapped  as  aforesaid  with  the  ballot 
paper. 

11.  Subsequently  to  the  presentation  of  the 
petition,  the  petitioner  having  obtained  inspection 
of  the  ballot  papers,  observed  certain  marks  upon  | 
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sealed  up  and  endorsed  "  Bejected  ballofe  papers, 
Nechell's  Ward  1874,"  and  handed  with  the  ballot 
papers  and  accounts  connected  with  the  election 
to  the  Town  Clerk  of  Birmingham.  Before  re- 
jecting the  said  ballot  papers,  the  respondent 
Sadler  consulted  the  town  clerk,  and  acted  upon 
his  advice. 

15.  The  respondent  Sadler  did  not  make  any 
report  of  the  ballot  papers  rejected  and  not  counted 
by  him,  save  as  above  appears,  but  he  filled  up  a 
return  in  conformity  with  No.  9  of  the  printed 
instructions  supplied  to  him  as  returning  officer. 
[A  copy  of  these  instructions  was  made  part  of 
the  case.] 

The  petitioner  contends  bhat  the  respondent 
Sarsons  was  not  duly  elected. 

The  respondent  Sarsons  contends  that  he  was 
duly  elected. 

Ilie  respondent  Sadler  contends  thai  the  elec- 
tion was  not  rendered  invalid  by  any  act  or  default 
on  his  part  for  which  he  is  responsible. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  election  of  the  respondent  Sarsons 
was  invalid  on  any  of  the  grounds  raised  by  the 
said  petition  and  particulars. 

Costs  to  be  in  the  discretion  of  the  court. 

Charles  Bussell,  Q.C.  {E.  0.  Leigh  with  him),  for 
the  petitioner. — First,  the  facts  disclosed  upon 
this  case,  especially  those  appearing  from  para- 
graphs 7  ana  9,  show  that  the  election  has  not 
been  conducts  according  to  the  principles  laid 
down  in  the  body  of  the  Ballot  Act  (a),  within 

(a)  The  following  sections  and  rules  of  the  Ballot  Act 
were  continnally  referred  to  during  the  argoments  : — 

Sect.  2.  ''In  the  case  of  a  poll  at  an  election  the  votes 
shall  be  given  by  ballot.  The  ballot  of  each  voter  shall 
consist  of  a  paper  (in  this  Act  cailed  a  ballot  paper) 
showing  tile  names  and  description  of  the  candidates. 
Each  ballot  paper  shall  have  a  number  printed  on  the 
back,  and  shall  have  attached  a  oounterfoilwith  the  same 
number  written  on  the  face.  At  the  time  of  voting"  the 
ballot  paper  shall  be  marked  on  both  sides  with  an  official 
mark,  and  delivered  to  the  voter  within  the  polling 
station,  and  the  number  of  such  vot^  on  the  re^sterof 
voters  shall  be  marked  on  the  counterfoil ;  and  the  voter 
having  secretly  marked  his  vote  on  his  paper,  and  folded 
it  up  so  as  to  conceal  his  vote,  shall  place  it  in  a  closed 
box  in  the  presence  of  the  officer  presiding  at  the  voting 
station  (in  this  Act  called  the  presiding  officer)  after 
having  shown  to  him  the  official  mark  at  Sie  back.  Any 
ballot  paper  which  has  not  the  official  mark  on  the  back, 
or  on  which  votes  are  given  to  more  candidates  than  the 
voter  is  entitled  to  vote  for,  on  which  anything  except 
the  said  number  on  the  back  is  written  or  marked  by 
which  the  voter  can  be  identified,  shall  be  void  and  not 
counted ;  after  the  close  of  the  poll  the  ballot  boxes  shaU 
be  sealed  up,  so  as  to  prevent  the  introduction  of  ad- 
ditional ballot  papers,  and  shall  be  taken  charge  of  by 
the  returning  officer,  and  that  officer  shall,  in  the  pre- 
sence of  such  agents  (if  any)  of  the  candidates  as  may  be 
in  attendance,  open  the  ballot  boxes  and  ascertain  the 
result  of  the  poll  by  counting  the  votes  given  to  each 
candidate,  and  shall  forthwith  declare  to  be  elected  the 
candidates  or  candidate  to  whom  the  majority  of  votes 
have  been  gi^en^  and  return  their  names  to  the  clerk  of 
the  Crown  in  Chancery.  The  decision  of  the  returning 
officer  as  to  any  question  arising  in  respect  of  any  ballot 
paper  shall  be  final,  subject  to  reversal  on  petition  ques- 
tiouing  the  election  or  return."  .  .  . 

Sect.  13.  "  No  election  shall  be  declared  invalid  by 
reason  of  a  noncompliance  with  the  rules  contained  in  tlie 
first  schedule  to  tins  Act,  or  any  mistake  in  the  use  of 
the  forms  in  the  second  schedule  to  this  Act,  if  it  appears 
to  the  tribunal  having  cognisance  of  the  question  that  the 
election  was  conducted  in  accordance  with  the  principles 
laid  down  in  the  body  of  this  Act,  aiid  that  noncompliance 
or  nuBtake  did  not  affect  the  result  of  the  election.^' 

Sect.  28.  "The  schedules  to  this  Act,  and  the  notes 


the  meaning  oE  sect.  13  of  that  Act.  Secondly, 
even  if  this  be  not  so,  there  has  been  such  a  failure 
in  the  machinery  provided  for  ascertaining  the 
wishes  of  the  electors,  as  to  avoid  the  election  at 
common  law,  and  the  onus  is  on  the  respondent 
to  show  that  the  result  of  the  election  was  not 
affected.  [Brett,  J.— According  to  your  aiyu- 
ment,  one  single  mistake  might  avoid  an  election. 
DEN11A17,  J.,  referred  to  Northcote  v.  PuUford  (32 
L.  T.  Rep.  N.  S.  602).]  From  sect.  2  it  appears 
that  secrecy  of  voting  is  the  main  purpose  of  the 
Ballot  Act,  to  carry  out  that  purpose  certain  rules 
and  forms  are  presoribea  by  the  schedule. 
[Archibald,  J. — ^The  question  is  one  of  degree, 
but  the  Act  nowhere  says  what  are  its  principles.] 
How  strictly  matters  of  form  must  be  complied 
with  in  an  election  appears  from  the  Harwich 
(No.  2)  case  (1  P.  E.  &  D.  314),  in  which  the  elec- 
tion was  declared  void  on  the  ground  that  the  poll 
had  been  closed  four  or  five  minutes  before  4  p.m., 
contrary  to  5  &  6  Will  4,  o.  36,  s.  8,  the  mayor 
haying  refused  to  take  a  vote  tendered  before  that 
time.    He  also  cited  on  this  point 

Belfast  Municvpal  EUciion^l  Ir.  C.  L.  Bep.  30 ; 

The  Drogheda  case,  21  L.  T.  Bep.  N.  S.  .102 ;  W.  A  D. 
306; 

The  Bolton  case,  81  L.  T.  Bep.  N.  S.  194. 

As  to  the  folding  up  of  the  ballot  papers  of  the 
illiterate  voters  in  the  declarations  of  inability  to 
read,  this  amounts  in  effect  to  a  clear  breach  of 
the  enactment,  by  sect.  2  that  *'  the  votes  shall  be 
given  by  ballot."  As  to  imperfect  marking,  be 
cited  Ha  swell  v.  Stewart  {The  Wigton  case)  (1  Sess. 
Cas.  4th  series,  925).  There  it  was  decided  that 
it  is  essential  to  a  valid  vote  that  the  ballot  paper 
be  marked  with  a  cross,  and  not  a  mere  line, 
although  a  badly  formed  cross,  or  a  cross  with  the 
addition  of  small  strokes,  so  as  to  resemble  the 
letter  X,  will  not  render  the  vote  null;  that 
(dissentiente  Lord  Benholme)  a  ballot  paper  with 
the  cross  decidedly  to  the  left  of  the  candidate's 
name  must  be  rejected ;  and  that  any  substantive 
or  separate  mark  x>n  the  face  of  the  ballot  paper, 
in  addition  to  the  cross,  such  as  a  superfluous 
cross,  will  render  the  vote  null ;  but  that  it  is  not 
essential  that  the  cross  be  made  with  the  pencil 
provided  in  the  compartment,  but  that  it  may  be 
made  with  any  pencil  or  any  ink  not  peculiar.  Ho 
then  went  in  detail  through  Appendix  A,  and. 
tested  the  validity  of  the  ballot  papers  therein 

thereto  and  directions  therein,  shall  be  construed  sad 
have  effect  as  part  of  i^tiia  Act. 

By  Bule  29  of  Schedule  1 :  ''  The  president  of  each 
station  shall  make  up  into  separate  packets  *'  {isUer  cUia) 
**  the  declarations  of  inability  to  read." 

Schedule  2  opens  thus :  — "  Note.  The  forms  contttstd 
in  this  schedule,  or  forms  as  nearly   resembling  tfaa 
same  as  circomstanoes  will  admit,  shall  be  used  in  aU 
oases  to  which  they  refer  and  are  applicable,  and  when  so 
used  shall  be  sufficient  in  law.*'    After  nving  forms  of 
writ,  nomination  paper,  b&Uot  paper,  and  direotionB  as  to 
printing  ballot  paper,  the  schedule  proceeds  as  foUows ; 
"  Form  of  directions  for  the  guidance  qf  the  voter  %* 
votvng,  which  shall  he  printed  in  oonsptcuows  c^roc- 
tersj  and  placarded  orUside  every  polUrig  station,  oni 
in  every  compartment  of  every  poUing  station. 
"  The  voter  may  vote  for  candidate    . 

"  The  voter  will  go  into  one  of  the  compartments,  and, 
with  the  pencil  provided  in  the  compartment,  place  aeioH 
on  the  right  hand  side,  opposite  the  name  of  each  osadi- 
date  for  whom  he  votes,  thus  X  "  [After  giving  furUiv 
directions  as  to  the  manner  d  voting,  the  form  prooeedi :  J 
*'  If  the  voter  votes  for  more  than  candidate    ,  or 

places  any  mark  upon  the  paper  by  which  he  msj  he 
afterwards  identified,  his  ballot  paper  will  be  void  aaA 
i  will  not  be  counted." 
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Sirff.  James,  Q.C.  (with  him  Reginald  Broum),  for 
the  respondents. — It  is  nnnecessary  to  decide  the 
third  question  raised  in  this  case,  as  to  the  validity 
of  those  ballot  papers  which  are  objected  to  for 
imperfect  marking.    The  objections  by  the  peti- 
tioner are  substantially  the  same  as  those  by  the 
respondent.  The  question  is,  whether  the  election 
is  to  be  avoided   oy  the  mistake  of  a  presiding 
officer  who  had  no  mtention  to  violate  the  Ballot 
Act.    If  the  court  decide  for  the  petitioner,  it  is 
bard  to  say  on  what  ground  an  election  may  not 
be  avoided.    It  could  never  have  been  the  inten- 
tion of  the  Legislature  that   the  mistake  of  an 
official  should  avoid  an  election,  and  in  fact  sect.  13 
was  inserted  in  committee  ex  ahundante  cautela, 
A  trifling  irregularity   has   never  beep  held  to 
avoid  an  election  :  (Leigh  &  Le  Marchant's  Elec- 
tion Law,  p.  96,  citing  Warrington  case,  0*M.  &  H. 
44.)  "  It  would  be,  in  my  opinion,"  said  Martin,  B., 
in  the  Warrington  case,  "ridiculous  to  say  that 
because  at  one  booth  there  was  an  irregularity, 
the  whole  of  the  rest  of  the  borough  should  be  put 
to  the  trouble  of  a  new  election,  and  all  that  nas 
taken  place  declared  null  and  void.    I  adhere  to 
what  Willes,  J.,  said  at  Lichfield,  that  a  judge  to 
upset  an  election  ought  to  be  satisfied  beyond  all 
doubt  that  the  election  was  void,  and  that  the  re- 
turn of  a  member  is  a  serious  matter,  and  nob  to 
he  lightly  set  aside." 

Giffard,  Q.O.  (with  him  J.  0.  Grijfiis),  for  the 
respondent  Sadler,  the  returning  officer,  argued 
that  the  returning  officer  had  done  nothing  for 
which  the  court  ought  to  order  him  to  pay  costs. 

Leigh  was  heard  in  reply  on  the  whole  case,  and 
referred  to 

8tow€  V.  JolUffe,  80  L.  T.  Bep.  N.  S.  299 ;  L.  Bep.  9 
C.  P.446;  43  L.  J.  176.  C.  P. ; 

Dairies  v.  Lord  KenBingUm,  80  L.  T.  Bep.  N.  S.  610 ; 

BaUot  Act  1872,  rale  41. 

and  argued  that  294  electors  had  been  virtually 
disfranchised  by  the  act  of  the  presiding  officer. 

Cur.  adv,  vult. 

July  9. — ^The  written  judgment  of  the  court 
(Brett,  Archibald,  and  Denman,  J  J.)  was  delivered 
as  follpws  by 

Lord  CoLBRiDGB,  C.J. — In  this  case  a  petition 
had  been  presented,  praying  that  the  election  of 
the  respondent,  Mr.  Sarsons,  to  the  office  of  town 
councillor,  bhould  be  declared  void,  and  a  case  was 
stated  for  the  opinion  of  the  court.  At  the  election 
the  petitioner  Woodward  and  the  respondent  Sar- 
sons were  the  candidates,  and  the  respondent 
Sadler  was  the  alderman  of  the  ward  and  returning 
officer.  The  returning  officer  appointed  one  Smith 
to  be  the  presiding  officer  at  polling  station  No. 
130.  Upon  the  electors  applying  for  a  ballot  paper 
at  snch  station,  the  presiding  officer  marked  upon 
the  face  of  the  balbt  paper  given  to  each  of 
them,  the  number  of  the  voter  appearing  on  the 
hurgesB  roll.  This  he  did  to  ever^  ballot  paper 
handed  ont  by  him.  The  number  oi  ballot  papers 
BO  marked  and  ^ven  out  by  him  was  294,  of  which 
234  were  giv^n  m  favour  of  the  petitioner  Wood- 
ward, and  60  in  favour  of  the  respondent  Sarsons. 
The  burgess  roll  numbers  so  marked  were  in  fact 
not  Been,  so  as  to  be  identified;  but  they  could 
have  been  seen  bv  the  persons  present  at  the 
counting  of  the  ballot  papers.  At  polling  station 
Ko.  125  about  twenty  oallot  papers  were  marked 
by  the  presiding  officer,  by  the  oireotion  of  votere 


who  were  unable  to  read.    Each  of  such  ballot 
papers  was  placed  by  the  presiding  officer  in  the 
oallot  box,  wrapped  up  in  the  declaration  of  inability 
to  read  made  by  the  voter  for  whom  such  vote  was 
marked.  Each  of  the  votes,  so  given  and  so  marked 
by  the  presiding  officer,  oonld  have  been,  but  was 
not,  in  fact,  identified  by  the  returning  officer  at  the 
counting  of  the  votes,  by  comparing  the  ballot} 
papers  with  the  declarations  of  inability  to  read  in 
which  they  were  wrapped.    Twenty-two  ballot  pa* 
pers,  which  bad  been  counted  as  valid,  were,  on  in- 
spection after  the  presentation  of  the  petition,  found 
to  be  marked  in  a  manner  to  which  objection  was 
now  taken.     It  was  contended  that  they  ought 
all  to  have  been  rejected.    The  returning  officer 
declared  the  number  of  votes  thus :  For  SarsouR, 
965;  for  Woodward,  775 — majority  for  Sarsons, 
190 ;  and  thereupon  declared  Sarsons  (the  respon* 
dent)  to  be  duly  elected.    The  petition,  without 
praying  for  a  scrutiny,  prayed  that  it  might  be  de- 
termined that  Sarsons  was  not  duly  elected,  and 
that  the  election  was  void.    Upon  these  facts  it 
was  argued,  on  behalf  of  the  petitioner,  that  the 
election  was  void,  because  it  had  not  been  con- 
ducted in  accordance  with  the  Ballot  Act ;  that  it 
was  void  on  that  account  according  to  the  common 
law  of  Parliament,  because  the  deviation  from  the 
Act  was  so  great  that  the  election  could  not  be  said 
to  be  an  election  by  ballot ;  that  it  was  void  under  the 
Ballot  Act  itself,  according  to  sect.  13,  because  it 
had  not  been  conducted  according  to  the  rules  in 
the  schedules,  nor  in  accordance  with  the  prin* 
ciples  laid  down  in  the  body  of  the  Act,  ana  the 
noncompliance  with  the  principles  of  the  Act  had 
affected  the  result  of  the  election.    And  as  to  the 
last  allegation,  it  was  said  that  the  petitioner  was 
not  bound,  in  order  to  prove  it,  to  show  that  on  a 
scrutiny  the  respondent  would  be  in  a  minority, 
but  that  it  was  enough  if  he  could  show  that  so 
*  large  a  body  of  electors  as  those  who  did  not  vote 
or  who  might  have  voted  at  the  polling  station 
No.  138,  were  or  might  have  been  virtually  dis- 
franchised.    On  behalf  of  the  respondents,  it  was 
urged  that  the  admitted   error  of  the  presiding 
officer  at  the  polling  station  No.  130)  was  not  of 
sufficient  importance  to  avoid  the  election  at  com- 
mon law,  because  the  election  was,  notwithstanding 
such  errqr,  substantially  conducted  as  an  election 
by  ballot ;   that  in  this  case  it  could  be  demon- 
strated that  the  mistake  relied  on  had  not  affected 
the  result  of  the  election ;  that  a  breach  of  the 
Ballot  Act,  however  extensive,  cannot   as  such 
avoid  an  election,  for  there  is  no  enactment  in  the 
Act  to  that  effect;    that  no  such  enactment  is 
contained  in  sect.  13 ;  that  it  is  an  enactment  to 
save  certain  elections,  and  not  to  invalidate  any  ; 
that  it  is  an  enactment  of  extreme  caution,  stating 
as  law  that  which  was  equally  tho  law  before. 
Arguments  were  then  gone  into  as  to  the  alleged 
validity  or  invalidity  of  different  classes  of  votes 
which  had  been  counted.    This  was  not  done  as 
by  way  of  scrutiny,  but  in  order  to  determine 
whether  the  alleged  mistakes  had  or  had  not  af- 
fected the  result  of  the  election.    The  questions 
raised  for  discussion  seem  to  be ;  First,  what  is 
the  true  statement  of  the  rule  under  which  an 
election  may  be  avoided  by  the  common  law  of 
Parliament  P  secondly,  is  the  present  case  brought 
within  the  rule  P  and,  thirdly,  whether  a  breach 
of  the  Ballot  Act  can,  as  such,  be  a  ground  for 
avoiding  an  election  P   fourthly,  if  yes,  can  this 
election  be  thereby  avoided  P    As  to  the  first,  we 
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are  of  opinion  that  the  true  statement  is,  that  an 
election  is  to  he  declared  void  bj  the  common  law 
applicable  to  Parliamentary  elections,  if  it  was  so 
condncted  that  the  tribunal,  which  is  asked  to 
avoid  it,  is  satisfied,  as  matter  of  fact,  either  that 
there  was  no  real  electing  at  all,  or  that  the  election 
was  not  really  conducted  under  the  subsisting 
election  laws.  As  to  the  firsfc,  the  tribunal  shoula 
be  BO  satisfied,  i,e,,  that  there  was  no  real  electing  by 
the  constitution  at  all,  if  it  were  proved  to  its 
satisfaction  that  the  constituency  had  not,  in  fact, 
had  a  fair  and  free  opportunity  of  electing  the 
candidate  which  the  majority  might  prefer.  This 
would  certainly  be  so,  if  a  majority  of  the  electors 
were  proved  to  have  been  prevented  from  recording 
their  votes  effectively,  according  to  their  own 
preference,  by  general  corruption  or  general  inti- 
midation, or  by  being  prevented  from  voting  by 
want  of  the  machinery  necessary  for  so  voting,  as 
by  polling  stations  being  demolished,  or  not  opened, 
or  by  other  of  the  means  of  voting  accordmg  to 
law  not  being  supplied,  or  suppbed  with  such 
errors  as  to  render  the  voting  by  means  of  them 
void,  or  by  fraudulent  counting  of  votes,  or  false 
declaration  of  numbers  by  a  returning  officer,  or 
by  other  such  acts  or  mishaps.  And  we  think 
that  the  same  result  should  follow,  if,  by  reason  of 
an^  such  or  similar  mishaps,  the  tribunal,  without 
bemg  able  to  say  that  a  majority  had  been  pre- 
vented, should  be  satisfied  that  tnere  was  reason- 
able ground  to  believe  that  a  majority  of  the  elec- 
tors may  have  been  prevented  from  electing  the 
candidate  they  preferred.  But  if  the  tribunal 
should  only  be  satisfied  that  certain  of  such  mis- 
baps  had  occurred,  but  should  not  be  satisfied 
eitner  that  a  majority  had  been,  or  that  there  was 
reason  to  believe  that  a  majority  might  have  been 
prevented  from  electing  the  candidate  they  pre- 
ferred, then  we  think  that  the  existence  of  such 
mishaps  would  not  entitle  the  tribunal  to  declare 
the  election  void  by  the  common  law  of  Parliament. 
This,  we  think,  is  the  result  of  comparing  the 
judgments  of  Grove,  J.,  at  Hackney  (31  L.  T.  Bep. 
N.  S.  69),  with  the  judgment  of  Martin,  B.,  at  SaU 
ford  (20  L.  T.  Eep.  N.  S.  120 ;  1  O'M.  &  H.  139), 
and  with  that  of  Mellor,  J.,  at  Bolton  (31  L.T.  Bep. 
N.  S.  194),  all  which  judgments  are  in  accordance 
with,  but  express  more  accurately,  the  grounds  of 
the  decisions  in  Parliament,  in  the  older  cases 
of  Norfolk  (9  Journ.  631 ;  Heyw.  Co.  546),  Mor- 
peth (1  Dougl.  147),  Pontefract  (1  Dougl.  227), 
Coventry  (15  Journ.  276),  New  Boss  (2  P.  R.  &  D. 
198),  and  Brogheda  (W.  &  D.  306),  all  which  a 
are  mentioned  in  Bogers  on  Elections,  10th  edit., 
p.  365.  As  to  the  second,  i.6.,  that  the  election 
was  not  really  condncted  under  the  subsisting 
election  laws  at  all,  we  think,  though  there  was  an 
election  in  the  sense  of  their  having  been  a  selec- 
tion by  the  will  of  the  constituency,  that  the 
question  must  in  like  manner  be,  whether  the  de- 
parture from  the  prescribed  method  of  election  is 
80  great  that  the  tribunal  is  satisfied,  as  matter  of 
fact,  that  the  election  was  not  an  election  under 
the  existing  law.  It  is  not  enough  to  say  that 
great  mistakes  were  made  in  carrying  out  the 
election  under  those  laws,  it  is  necessarf  to  be 
able  to  say  that,  either  wilfully  or  erroneously,  the 
election  was  not  carried  out  under  those  laws,  bet 
under  some  other  method.  For  instance,  if  during 
the  time  of  the  old  laws,  with  the  consent  of  a 
whole  constituency,  a  candidate  had  been  selected 
by  tossing  up  a  coin,  or  by  the  result  of  a  horse- 


race, it  mi^ht  well  have  been  said  that  the  Sectors 
had  exercised  their  free  will ;  but  it  should  have 
been  held,  that  they  had  exercised  it  under  a  law 
of  their  own  invention,  and  not  under  the  existing 
election   laws,  which  prescribed  an  election  fay 
voting.     So  now,  when  the  election  is  to  be  an 
election  by  ballot,  if  either  wilfully  or  erroneously, 
a  whole  constituency  were  to  vote,  but  not  by 
ballot  at  all,  the  election  would  be  a  free  exorcise 
of  their  will,  but  it  would  not  be  an  election  by 
ballot,  and  therefore  not  an  election  under  the  ex- 
isting election  law.    But  if,  in  the  opinion  of  the 
tribunal,  the  election  was  substantially  an  election 
by  ballot,  then  no  mistakes  or  misconduct^  how- 
ever great,  in  the  use  of  the  machinery  ot  the 
Ballot  Act,  would  justify  the  tribunal  in  declaring 
the  election  void  by  the  common  law  of  Parliament. 
Weagreeupon  this  point  with  the  answer  attributed 
to  Martiif,  B.,  before  a  Committee  of  the  House 
of  Commons,  with  his  decision  at  Salford,  and 
with  the  decisions  of  Mellor,  J.,  at  Bolton,  and  of 
Barry,  J.,  at  Drogheda.    If  the  rule  be,  as  thus 
stated,  then  the  next  question  is,  whether  we  can 
say,  upon  the  facts  stated  in  the  present  case,  that 
a  majority  of  the  electors  have  been,  or  that  there 
is,  reasonable  ground  to  believe  that  a  majority 
have  been,  by  misconduct  or  error  of  the  presiding 
officer,  prevented  from  recording  their  votes  with, 
effect.    Kow  there  is  no  evidence,  as  it  seems  to 
us,  that  any  elector  was  prevented  from  recording 
his  vote,  or  induced  not  to  record  it  by  wha!i  oc- 
curred. All  who  went  to  vote  at  the  polling  station 
No.  130,  did  vote.    It  was  agreed  that  a  report  of 
the  error  being  there   perpetuated  might  have 
prevented  others  from  going  to  vote,  but  this  was 
answered  by  showing  that  the  case  finds  that  nn 
one  noticed  the  error  until  after  the  election  was 
over.    The  result  is,  that  all  the  electors  who 
desired  to  vote  did  vote.    And  as  to  the  votes 
which  were  given,  and  which  were  objected  to,  it 
is  now  known  for  whom  each  of  them  was  in  tect 
given.   In  this  case,  therefore,  when  the  objections 
to  the  particular  votes  have  been  determined,  the 
effect  of  the  mistakes  on  the  result  of  the  election 
will  be  exactly  known.    If  so,  there  is  no  room  for 
speculation  or  doubt  as  to  whether  a  minority  mav 
or  may  not  have  been  prevented  from  voting  with 
effect.  Those  who  did  not  vote  were  not  prevented 
by  the  errors  which  occurred,  it  will  be  seen  how 
the  majority  of  those  who  did  vote  was  affected 
by  such  errors.  In  this  case,  therefore,  it  becomes 
necessary,  not  bv  way  of  scrutin  v,  but  in  order  to 
determine  whether  the  majority  hM  been  pre- 
vented from  voting  with  effect,  to  determine  upon 
the  validity  or  invalidity  of  tbe  votes  which  were 
^ven,  and  to  which  objection  has  been  taken,  and 
in  order  to  determine  this  part  of  the  case,  it  is 
necessary  to  consider  and  determine  the  constmc- 
tion  of  the  B<illot  Act.     Now,  first,  the  Act  is 
divided  into  the  principal  •  part,  which  contains 
certain  sections,  and  two  schedules  which  contain 
certain  rules  and  forms.  By  sect.  28 :  "  The  schedale 
and  the  notes  thereto  and  directions  therein,  shall 
be  construed  and  have  effect  as  part  of  this  Act.** 
The  rules  and  forms,  therefore,  are  to  be  construed 
as  part  of  the  Act,  but  are  spoken  of  as  containing 
"directions."     Comparing  the  sections  and  the 
rules,  it  will  be  seen  that  for  the  most  part,  if  not 
invariably,  the  rules  point  out  the  mode  or  manner 
of  doing  what  the  sections  say  shall  be  done.  And 
in  schedule  2,  the  first  note  states :  "The  forms  con- 
tained in  this  schedule,  or  forms  as  nearly  reaem- 
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bling  ihe  sftme  as  oircamstances  will  admit,  shall  be 
used."    And  in  the  ballot  paper,  as  ^ven  in  the 
schedule,  we  find  "  directions  as  to  printing  ballot 
paper  and  form  of  directions  for  the  guidance  of 
Totera  in  Yoting,"  &o.    These  observations  lead 
ns  to  the  oonclnftion  that  the  enactments  as  to 
the  mles  in  the  first  schedule,  and  the  forms  in 
the  second  schedule,  are  directory  enactments,  as 
distinguished  from  the  absolute  enactments  in  the 
sections  of  the  body  of  the  Act.  And  in  such  case, 
in  order  to  determine  the  preliminary  question, 
which  is,  whether  there  has  been  a  material  breach 
of  the  Act,  and  which  must  be  determined  before 
determining  what  effect  such  breach  has  upon  a  vote 
or  the  election,  the  general  rule  is,  that  an  abso- 
lute enactment  must  be  obeyed  or  fulfilled  exactly, 
but  it  is  sufficient  if  a  directory  enactment  be 
obeyed  or  fulfilled  substantially.    The  2nd  section 
enacts  as  to  what  the  voter  shall  do, — that  "  the 
voter,  having  secretly  marked  his  vote  on  the 
paper,  and  folded  it  up  so  as  to  conceal  his  vote, 
shall  place  it  in  an  inclosed  box."    This  is  all  that 
is  saia  in  the  body  of  the  Act  about  what  the  voter 
shall  do  with  the  ballot  paper.    That  which   is 
absolute,  therefore,  is,  that  the  voter  shall  mark 
his  paper  secrotlv.    How  he  shall  mark  it  is  in  the 
directory  part  of  theb  statute.    By  ruJe  25 :  **  The 
elector,  on  receiving  the  ballot  paper,  shall  forth- 
with proceed  into  one  of  the  compartments  in  the 
polling  station,  and  there  n^ark  his  paper  and  fold 
it  up  eo  as  to  conceal  his  vote,  and  shall  then  put 
his  ballot  paper  so  folded  up  into  the  ballot  box." 
This  rule,  it  will  be  observed,  does  not  yet  say  how 
the  paper  is  to  be  marked.    But  in  schedule  2  is 
given  the  **  form  of  ballot  paper."  And  appended  to 
the  form  is  a  note,  which  by  sect.  28  is  to  be  con- 
stmetl  and  have  effect  as  part  of  the  Act.    This 
note  contains  the  form  of  directions  for  the  guid- 
ance of  the  voter  in  voting :  "  The  voter  will  go 
into  one  of  the  compartments,  and  with  the  pencil 
provided  in  the  compartment  place  a  cross  on  the 
right  hand' side,  opposite  the  name  of  each  candi- 
date for  whom  he  votes,  thus  X-"   This  is  the  only 
enactment  throughout  the  statute  as  to  the  manner 
and  form  in  which  the  voter  is  to  mark  the  ballot 
paper.     And,  therefore,  by  the  general  rule  before 
mentioned,  it  would  be  necessary  that  the  absolute 
enactment  that  the  paper  should  be  marked  secretly 
■hoald  be  obeyed  exactly ;  but  it  would  be  suffi- 
cient that  the  manner  of  marking  the  paper  should 
be  obeyed  substantially.    If  these  two  enactments 
be  so  obeyed,  there  is  no  material  breach  of  the 
Act.     The  extent  of  error  which  is  to  vitiate,  so  as 
to  annul,  the  ballot  paper,  is  farther  to  be  gathered 
from  the  statute  itself.    By  sect.  2 :  "  Any  ballot 
paper  which  has  not  on  its  back  the  official  mark, 
or  on  which  votes  are  given  to  more  candidates 
than  the  voter  is  entitled  to  vote  for,  or  on  which 
anything  except  the  said  number  on  the  back  is 
written   or  marked,  by  which  the  voter  can   be 
identified,  shall  be  void  and  not  counted."    It  is 
not    every   writing  or  every  mark,  besides   the 
nomber  on  the  ba9k,  which  is  to  make  the  paper 
void,  bat  only  such  a  writing  or  mark  as  is  one  by 
whicli  the  voter  can  be  identified.     So  in  rule  3H : 
**  The  returning  officer  shall  report,  &o.,  the  number 
of  ballot  papers  rejected  and  not  counted  by  him, 
nnder  the  several  heads  of  (1),  want  of   official 
mark,  (2)'  voting  for  more  candidates  than  entitled 
to,  (3)  writing  or  mark  by  which  voter  could  be 
identified,  (4)  unmarked  or  void  for  uncertainty. 
And  then  in  schedule  2,  in  the  note  to  the  form  I 
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before  referred  to,  we  have  the   heading,    "If 
the  voter  votes    for    more    than  candidate, 

or    places    any   mark   on   the   paper   by  which 
he    may   be    afterwards    idenMfied,    his    ballot 
paper  will  be  void,  and  will  not  be  counted."     The 
result  seems  to  be,  as  to  writing  or  mark  on  the 
ballot  paper,  that  if  there  be  substantially  a  want 
of  anv  mark,  or  a  mark  which  leaves  it  uncertain 
whether  the  voter  intended  to  vote  at  all  or  for 
which  candidate  he  intended  to  vote,  or  if  there  be 
marks  indicating  that  the  voter  has  voted  for  too 
many  candidates,  or  a  writing  or  a  mark  by  which 
the  voter  can  be  identified,  then  the  ballot  paper  is 
void,  and  is  not  to  be  counted.    Or,  to  put  the 
matter  affirmatively,  the  paper  must  be  marked  so 
as  to  show  that  the  voter  intended  to  vote  for  some 
one,  and  so  as  to  show  for  which  of  the  candidates 
he  intended  to  vote.     It  must  not  be  marked  so  as 
to  show  that  he  intended  to  vote  for  more  candi- 
dates than  he  is  entitled  to  vote  for,  nor  so  as  to 
leave  it  uncertain  whether  he  intended  to  vote  at 
all  or  for  which  candidate  he  intended  to  vote,  nor 
so  as  to  make  it  possible  by  seeing  the  paper  itself, 
or  by  reference  to  other  available  facts,  to  identify 
the  way  in  which  he  has  voted.    If  these  require- 
ments are  substantially  fulfilled,  then  there  is  no 
enactment  and  no  rule  of  law  by  which  a  ballot 
paper  can  be  treated  as  void.    If  these  require- 
ments are  not  substantially   fulfilled  the    ballot 
paper  is  void  and  should  not  be  counted,  and  if  it  is 
counted,  it  should  be  struck  out  upon  a  scrutiny. 
The  decision  in  each  case  is  upon  a  point  of  fact,  to 
be  decided  first  by  the  returning  officer,  and  after- 
wards   by    the    election     tribunal     on     petition. 
Applying  these  views  to  the  votes   in  question 
before  us,  it  is  clear  that  the  294  ballot    papers 
marked  by  the  presiding    officer  at  the  polling 
station  No.  130  were  void,  and  ought  not  to  be 
counted.     There  was  a  mark  on  them  by  which  on 
reference  to  the  Burgess  Roll  the  way  in  which  the 
the  voter  had  voted  could  be  identified.     As  to  the 
ttvouty  ballot  papers  at  the  polling  station  No.  125, 
there  was  a  breach  by  the  presiding  officer  of  the 
directions  in  rule  26,  but  there  was  no  breach  for 
which  by  enactment  the  ballot  papers  can  be  rejected. 
The  votes  were  given  in    tho    way  prescribed, 
but  the  presiding  officer  dealt  with  the  declarations 
erroneously.    We  are  of  opinion  that  those  votes 
were  properly  counted.    As  to  the  ballot  papers  in 
Appendix  A.,  No.  638  is  clearly  bad,  void,  and  must 
be  disallowed.     With  some  hesitation  we  disallow 
Nos.  844  and  889.    There  is  no  cross  at  all,  and  we 
yield  to  the  suggested  rule  that  the  writing  by  the 
voter  of  the  name  of  the  candidate  may  give  too 
much   facility,  by  reason  of  tho   handwriting,  to 
identify  the  voter.     But  we  cannot  think  thai  the 
mere  fact  of  two  crosses  being  placed,  as  in  Nos. 
433  or  928,  ought  to  vitiate  the  oallot  paper.  There 
can  be  no  doubt  as  to  the  intention  to  vote  and  no 
doubt  as  to  the  intention  to  vote  emphatically  for 
the  one  candidate.    If  there  were  evidence  of  au 
arrangement  that  the   voters    should  place  two 
marks,  so  as  to  indicate  that  it  was  he^  that  voter, 
who  had  used  that  ballot  paper,  then  by  reason  of 
such  evidence,  such  double  mark  would  be  a  mark 
by  which  the  voter  could  be  identified,  and  then  the 
papers,   upon  such  proof  being  given,  should  be 
rejected.     But  the  mere  fact  of  there  being  two 
single  crosses  is  not  in  our  judgment  a  substantial 
breach  of  the  statute.    Neither  is  the  mere  fact  of 
an  additional  mark,  such  as  is  found  in  No.  926, 
nor  the  mere  fac'i  of  the  peculiar  forms  of  cross  in 
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Nob.  1364  and  64«1,  nor  tHe  marks  on  Nos.  1726, 
2140,  3562,  or  911,  though  in  these  cases  also 
extrinsic  evidence  might  make  such  peculiarities 
indications  of  handwriting.  We  think  that,  in- 
asmuch as  the  hallot  paper  was  handed  in  by 
the  voter  as  a  vote,  tne  mark  on  No.  875  sub- 
stantially indicates  that  the  voter  intended  to 
yote  for  the  candidate  against  whose  name  it  is 
placed,  and  that  the  paper  ought  to  be  allowed. 
And  we  think  that  the  same  reasoning  applies  to 
Nos.  117, 155, 190,  505, 174. 183, 842, 1413  in  which 
the  cross  is  placed  on  the  left  hand  side  of  the 
Candidate's  name,  instead  of  oif  the  right  hand 
side.  The  substance  of  the  directions  in  the  note 
in  schedule  2  is  fulfilled,  which  is,  in  our  opinion, 
that  the  voter  should  clearly  indicate  the  candidate 
for  whom  he  intends  to  voted.  If  this  be  done 
substantially,  and  the  absolute  enactments  as  to 
secrecy  be  obeyed  fully,  we  think  that  the  statute 
is  satisfied.  For  the  same  reasons  in  Appendix  B, 
we  disallow  No.  410,  but  allow  the  rest.  We  are 
aware  that  in  so  applying  the  principles  which  we 
have  deduced  from  the  statute,  we  are  acting 
apparently  in  opposition  to  some  of  the  decisions 
in  the  JVigton  case  {HcLBweU  v.  Stewart,  1  Sess. 
Cas.  4th  Series,  925)  but  there  may  have  been 
evidence  in  that  case  which  does  not  exist 
in  the  present  one,  and  which  made  many  of 
the  marks  there  marks  of  identification,  wnich 
the  mere  presence  of  such  marks  here  does  not. 
If  this  was  not  so,  we  respectfully  difier  from ' 
the  strict  view  taken  by  the  majority  of  the 
learned  judges  who  decided  that  case,  and  adhere 
to  the  view  of  Lord  Benholme  given  in  that 
case.  It  follows  from  our  decision  as  to  the  differ- 
ent ballot  papers,  that  if  the  60  which  were  given 
for  Sarsons,  but  properly  disallowed  at  the  counting 
by  the  returning  officer,  had  not  been  rendered 
void  by  the  presiding  officer,  they  would  have 
made  the  votes  for  Sarsons  1025,  striking  from 
which  three  disallowed  papers  in  Appendix  A., 
his  numbers  would  have  been  1022.  And  adding 
the  230  for  Woodward,  but  striking  off  one  dis- 
allowed in  Appendix  B.,  his  numbers  would  have 
been  1008.  The  twenty,  being  properly  in  our 
opinion  allowed,  do  not  affect  the  result.  Inasmuch, 
therefore,  as  no  voter  was  prevented  from  voting, 
it  follows  that  the  errors  of  the  presiding  officers 
at  the  polling  stations  Nos.  130  and  125  did  not 
afiect  tne  result  of  the  election,  and  did  not  prevent 
the  majority  of  electors  from  effectively  exercising 
their  votes  in  favour  of  the  candidate  they  pre- 
ferred, and,  therefore,  that  the  election  cannot  be 
declared  void  by  the  common  law  applicable  to 
Parliamentary  elections.  But  then  it  is  urged 
that  there  has  been  a  breach  of  the  Ballot  Act,  and, 
therefore,  the  election  is,  by  virtue  of  the  Act 
itself,  void.  This  was  the  third  question  which 
was  raised  in  argument  before  us.  It  is  said  that 
sect.  13,  though  it  is  in  a  negative  form,  assumes 
as  an  affirmative  proposition,  that  a  non-com- 
pliance with  the  rules,  or  any  mistake  in  the  nse  of 
the  forms,  would  render  an  election  invalid,  unless 
it  appeared  that  the  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  the 
body  of  the  Act,  and  that  such  non-compliance  or 
mistake  did  not  affect  the  result  of  the  election. 
If  this  proposition  be  closely  examined,  it  will  be 
found  to  be  equivalent  to  this — that  the  non- 
observance  of  the  rules  or  forms,  which  is  to  render 
the  election  invalid,  must  be  so^reat  as  to  amount 
to  a  conducting  of  tJie  election  in  a  manner  con- 


trary to  the  principle  of  an  election  by  ballot*  and 
must  be  so  great  as  to  satisfy  the  tribunftl  that  it 
did  affect  or  might  have  affected  the  majority  of 
voters,  or  in  other  words,  the  result  of  the  eleooon. 
It,  therefore,  is,  as  has  been  said,  an  enactment 
ex  ahundante  cauteld,  ^e.  declaring  that  to  be  the  law 
applicable  to  elections  under  the  Ballot  Act  which 
would  have  been  the  law  to  be  applied  if  the  aection 
had  not  existed.  It  follows  tnat,  for  the  same 
reasons  which  prevent  us  from  holding  that  this 
election  was  void  at  common  law,  we  most  hold 
that  it  is  not  void  under  the  statute.  As  be- 
tween the  petitioner  and  the  respondent  we, 
therefore,  hold  that  the  petition  must  oe  dismissed 
with  costs.  As  between  the  petitioner  and  the 
respondent  Sadler,  we  are  of  opinion  that  inasmach 
as  there  was  no  personal  deiault  by  the  respon- 
dent, and  the  result  of  the  election  was  not 
affected,  the  petition  must  be  dismissed  on  the 
terms  that  each  party  bear  his  own  costs. 

Judgment  for  the  reapondenU. 

Attorneys  for  the  petitioner,  Sharpe,  Faarhen 
and  Oo. 

Attorneys  for  the  respondent  Sarsons,  Mapl6$f 
Teesdale,  and  Co. 

Attorneys  for  the  respondent  Sadler,  Rohinwm 
and  Preston. 


COnST  OF  EZCHEQXrSB. 

Bqported  by  H.  Lbzoh  and  Crtoh  Dodd^  Eaqn., 

at-Lftw« 


Thursday,  Jwne  3, 1875. 

BusBT  V.  Newsok. 

BeveniM — Inhabited  House  Duty — Building  oceu' 
pied  for  purposes  of  Prods  only — Part  of  a  tene* 
mentor  huudyng-^ExenvpUon — 57  Oeo.  3,  c  25, 
and  32  ^  33  Vict.  c.  14,  s.  U^Oonstrudum. 

A  huHding  occupied  and  used  in  the  daytime  only 

partly  a«  offices  and  counting  houses    hv  fner^ 

chants  and  others    "for  the  purposes  of  trade 

only,"  and  partly  as  mamhers  ana  offices  by  pro^ 

fessional  men  for  other  than  trade  purposes,  the 

housekeeper  only  occupying  two  rooms  on  the  top 

story  as  a  residence  rent  free,  is  not  exempt  from 

assessment  to  vahahited  house  duty  under  secL  11 

of  the  32  &  33  Vict.  c.  14;  nor  is  the  owner  enH" 

tied  to  claim  cm  ahaiement  in  respect  of  those 

parts  of  the  building  occupied  and  used  for  the 

purposes  of  trade  onlu. 

8o  held  by  the  Cowt  of  Exchequer  {KeUy,  C.B.  and 

Bramwell  and  Gleasby,  BB,),  KeUy,  C.B.  clou5^ 

ing  whether  the  facts  stated  sufficiendy  raised  the 

question  as  to  the  exemption  of  any  parts  of  the 

ouildif^  from  the  duty. 

This  was  a  case  stated  by  the  Commissioner  of 

Taxes  for  the  City  of  London  for  the  opinion  of 

the  Court  of  Exchequer  under  the  37  &  38  Yiot., 

0. 16,  s.  9,  as  follows : 

At  a  meeting  of  the  committee  for  the  general 
purposes  of  the  Income  Tax  Acts  and  for  ezecating 
the  Acts  relating  to  the  inhabited  house  duties  for 
the  City  of  London,  held  at  the  Land  Tax  Booms, 
Guildhall-buildings,  on  Thursday,  8th  Oct.  1874, 
for  the  purpose  of  hearing  appeals,  Mr.  Thoe. 
NewBon  appeals  against  an  assessment  to  the 
inhabited  house  duties  for  the  year  ending  5th  Apnl 
1873,  upon  the  premises  known  as  the  Weavers* 
Hall,  No.  70,  Basinghall-street,  in  the  ward  of 
Bassishaw,  and  contends  that  the  premises  were 
exempt  under  the   32  &  33  Yict.,  o.  14,  s.  11, 
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upon  the  grounds  that  they  were  oocapied  as 
offices  and  counting  houses   for  merchants  and 

sfessional  men,  except  the  two  rooms  occapied 
the  housekeeper  and  his  family,  who  lived  on 

lepremises  solely  for  the  protection  thereof. 

The  premises  are  occupied  by  four  accountants, 
two  sohcitors  (stated  also  to  be  scriveners),  thir- 
teen merchants,  one  wine  shipper,  and  one  short- 
hand writer,  all  of  whom  use  the  rooms  they 
separately  occupy  as  offices,  and  by  the  house- 
keeper, his  wife,  two  children,  and  a  servant,  who 
occupy  two  rooms  on  the  top  story  as  a  residence, 
rent  free. 

The  housekeeper  and  his  wife  are.  employed  by 
the  various  occupiers  to  clean  the  offices,  for  which 
tbev  are  remunerated  by  them. 

The  surveyor  contended  thai^  as  the  premises 
were  partially  occupied  by  solicitors  and  other 
professional  men,  they  were  not  used  solely  for 
trade,  and  were  therefore  liable  to  inhabited 
house  duty.  He  referred  the  commissioners  to 
the  judges'  case  2848,  respecting  the  assessment 
on  the  same  premises  in  the  year  1869,  endins; 
April  1870,  when  they  were  held  to  be  liable,  and 
the  appellants  admitted  that  the  facts  of  the  case 
in  the  years  1869, 1870, 1872,  and  1873  were  iden- 
ticaL 

The  commissioners  discharged  the  assessment,on 
the  grounds  that  the  greater  portion  of  the  premises 
was  occupied  for  the  purposes  of  trade,  whereupon 
the  surveyor  for  the  Grown  declared  his  dissatis- 
iiaction  with  their  decision,  and  duly  required  them 
to  state  and  sign  a  case  for  the  opinion  of  the 
Court  of  Exchequer,  which  they  stated  and  signed 
aocordinely. 

The  followinff  sections  of  the  Acts  relating  to 
the  subject,  and  referred  to,  are  material : 

The  57  Geo.  3,  c.  25,  s.  1,  after  reciting  that  it  is 
heoome  usual,  in  cities  and  large  towns,  and  other 
places,  for  one  and  the  same  person,  or  for  each 
person  where  two  or  more  persons  are  in  partner- 
ship, to  occupy  a  dwelling    house    or   dwelling 
houses  for  their  residence,  and  at  the  same  time 
one  or  more  separate  and  distinct  tenements  or 
buildings,  or  parts    of  tenements  or  buildings, 
for  the  purposes  of  trade,  or  as  warehouses  fbr 
lodging  goods,  wares,   or  merchandise  therein, 
or  as  shops   or  counting  houses,  and  to  abide 
therein  in  the  daytime  only  for  the  purposes  of 
such  trades  respectively,  which  have  been  charged 
with  the  said  recited  duties,  although  no  person 
shall  inhabit  or  dwell  therein  in  the  night  time ; 
and  that  it  is  expedient  in  such  cases  to  exempt 
from  thft  said  duties  such  tenements  or  buildings, 
or  parts  of  tenements  or  buildings,  as  are  or  shall 
be  solely  emploved  for  the  purposes  before-men- 
tioned, enacts  that  on  due  proof  ...  to  the  satis- 
&ctioa  of  the  respective  oommissioners  .  .  ^  that 
anjr  person,  or  any  number  of  persons  in  partner- 
ship together  respectively,  occupy  a  tenement  or 
building,  or  part  of  a  tenement  or  buildings  which 
shall  have  previously  been  occupied  for  the  pur- 
pose of  residence  wholly,  as  a  house  for  the  pur- 
poses of  trade  only  or  as  a  warehouse  ...  no 
person  inhabiting,  dwelling,  or  abiding  therein, 
except  in  the  daytime  only  for  the  purpose  of 
such  trade,  such  person,  or  each  of  such  persons, 
in  partnership  respectively,  residing  in  a  separate 
and  distinct  dwellmg  house,  or  part  of  a  dwelling 
house,  ohaiged  to  the  duties  under  the  said  Act,  it 
shall  be  lawful  for  the  said  oommissioners,  accord- 
ing to  the  proyisions  of  the  said  Act,  to  discharge 


the  assessment  made  for  that  year  in  respect  of  such 
tenement  or  building  which  shaU  be  so  used  for 
the  purposes  of  trade,    &q. 
The  32  &  33  Yict.  c.  14,  enacts : 

Sect.  11.  From  and  after  the  5th  April  1869,  any  tene« 
ment  or  part  of  a  tenement  oocapied  as  a  house  for  the 
pnrpoeea  of  trade  only,  or  as  a  warehonse  for  the  sole 
purpose  of  lodging  goods,  wares,  or  merchandise  therem, 
or  as  a  shop  or'  counting  house,  or  being  used  as 
a  shop  or  counting  houM,  shall  be  exempt  from  the 
inhabited  house  duties,  although  a  servant  or  other  per- 
son may  dwell  in  such  tenement  or  part  of  a  tenement  for 
the  protection  thereof. 

The  AUomey'Q&neral  (Sir  B.  Baggallay,  Q.C., 
with  whom  was  Fvnd&r)  for  the  Crown,  contended 
that  the  oommissioners  were  wrong  in  discharging 
the  assessment  and  in  the  grouncb  on  which  they 
had  done  so.  These  premises  were  not  premises 
solely  used  for  the  purposes  of  trade.  It  was  one 
single  and  entire  house,  and  as  such  it  should  be 
assessed.  The  facts  here  were  identical  with  those 
in  the  judges'  case  ^o.  2848,  but,  notwithstand" 
ing  that  tl^t  was  so  the  commissioners  had  never- 
theless arrived  at  a  different  decision  upon  the 
matter. 

Fvnlay  (with  him  Ba/y^  Q>C),  for  the  respon- 
dent contra^  contended  that  every  portion  of 
this  building  came  within  the  exemption  of  sect. 
11  of  the  32  &  33  Vict.  o.  14.  [Bramwell,  B.— 
That  is  not  so.  Some  persons  occupy  portions  of 
it,  who,  without  doubt,  are  not  traders.]  Admit- 
ting that  that  is  so,  still  the  Crown  are  not  war- 
ranted in  assessing  the  whole  building  as  one 
house,  for  by  so  doing  they  sweep  into  their  net 
those  portions  of  .the  building  which  undoubtedly 
are  occupied  and  used  fur  the  purposes  of  trade 
only  within  the  words  of  both  the  statutes  referred 
to  in  the  case.  The  argument  on  the  part  of  the 
Crown  goes  to  the  extent  that,  if  only  one  office 
in  the  whole  building  were  used  by  a  professional 
man,  and  every  other  part  of  it  was  devoted  solely 
to  trade  purposes,  yet  nevertheless  the  exemption 
in  favour  of  merchants  and  traders  would  have  no 
operation  or  effect  at  all.  Snch  a  construction 
would  be  obviously  unjust.  By  the  57  Geo.  3, 
s.  1,  provision  is  made  with  regard  to  **  parts  of 
tenements,"  and  only  those  parts  therefore  of  this 
building  which  are  occupied  by  professional  men, 
or  for  purposes  other  than  trade,  should  be 
assessed  to  these  duties.  The  respondent  is  en- 
titled to  an  abatement,  at  all  events,  from  the 
assessment  in  respect  of  those  portions  of  the 
building  which  are  "occupied  solely  for  trade 
purposes." 

E.ELLT,  C.B. — This  case,  as  it  seems  to  me,  does 
not  raise  the  question  whether  or  not  some  por- 
tion of  the  building  called  "  Weavers'  Hall "  is 
exempt  from  assessment.  Theie  is  no  statement 
in  the  case  which  enables  us  to  determine  whether 
the  assessment  complained  of  by  the  respondent 
was  made  in  respect  of  the  whole  building  or  of  a 
part  of  it  only,  or  whether  the  complaint  has 
reference  to  a  portion  which  may  be  exempt  from, 
or  to  a  portion  which  is  liable  to,  the  duty. 
Speaking  for  myself  alone,  I  confess  that  1  regret 
to  have  to  decide  the  case  on  a  partial  and  some- 
what insufficient  statement  of  facts.  Nevertheless, 
as  there  can  be  no  doubt  that  the  building  is 
liable  to  assessment  for  some  amount — whether  for 
the  whole  amount  which  is  claimed  by  the  Crown 
or  not,  I  do  not  now  pretend  to  determine— I  am 
content  to  say  that  our  judgment  must  be  in 
favour  of  the  Crown. 
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'Bbahweix,  B. — I  am  of  opinion  that  this  case 
raises  eveiy  question  and  states  every  fact  which 
is  necessaiy  to  enable  us  to  come  to  a  decision 
upon  it.  True  it  is  that  the  question  is  not 
raised^  whether  there  should  be  a  separate  assess- 
ment 'on  each  of  the  occupiers  of  the  various 
parts  of  the  building,  but  that  point  was  not 
made  before  the  commissioners.  It  is  admitted 
by  the  learned  counsel  for  the  respondent  that 
the  building  is  not  used  "for  the  purposes  of 
trade  only/'  but  then  he  says  that  an  argument 
in  the  respondent's  favour  may  be  drawn  from 
the  use  of  the  words  "  any  tenement  or  part  of  a 
tenement,"  in  sect.  11  of  the  32  &  33  Vict.  c.  14, 
and  that  it  follows  from  the  use  of  those  words 
that  the  part  or  parts  of  this  particular  building 
which  are  used  for  the  purposes  of  trade  only  are 
intended  by  the  statute  to  be  exempted  from  duty, 
and  that  the  commissioners  ought  to  make  an 
aba^jcment  of  a  portion  of  the  duty  in  respect  of 
the  part  or  parts  of  the  building  so  occupied  and 
used  for  trade  purposes  solely,  although  tne  whole 
of  the  building  is  not  so  occupied.  I  am  clearly 
of  opinion  that  that  contention  is  wrong ;  and 
that  the  Act  of  Parliament  should  be  read  as 
though  the  words  "  part  of  a  tenement  or  build- 
ing "  were  not  in  the  Act  at  all.  In  my  opinion 
they  are  unnecessary  and  unmeaning  words,  and 
have  no  operation  and  effect.  If  they  mean  any- 
thing, they  refer  to  a  part  of  a  tenement  separately 
assessable  to  house  duty ;  and  the  subsequent 
words  of  the  clause,  **  although  a  servant  or  other 
person  may  dwell  in  such  tenement  or  part  of  a 
tenement,  for  the  protection  thereof,"  fortify  me 
in  that  construction,  which  is  confirmed  also,  I 
think,  by  the  prior  Act  of  57  Geo.  3,  c.  25.  No 
doubt  sect.  6  oi  that  Act  contains  a  recital  which, 
if  it  stood  alone,  would  assist  the  respondent's 
constructions  —  namely,  "Whereas  ....  it  is 
expedient  in  such  cases  "  [that  is,  in  cases  where 
no  person  inhabits  the  tenement  at  night]  "to 
exempt  from  the  said  daties  such  tenements  or 
buildings,  or  parts  of  tenements  and  buildings, 
as  are  or  shall  be  solely  employed  for  the  purposes 
herein  mentioned ;"  and  then  the  section  goes  on  to 
provide  that,  in  certain  cases  there  specified, "  it  shall 
be  lawful  for  the  commissioners  to  discharge  the 
assessment  made  for  that  year  in  respect  of  such 
tenement  or  building."  Now  the  words  "  part  of  a 
tenement  or  building  "  are  wholly  omitted.here, 
although  the  subject  matter  of  the  enactment  is 
the  same ;  and  that  shows,  I  think,  that  the  words 
"  parts  of  tenements  or  buildings  "  were  used  per 
incuriam,  and  were  not  intended  to  mean  any- 
thing different  from  the  words  "  tenements  or 
buildings."  This  view  is  confirmed,  too,  by  the 
2nd  section  of  the  Act  of  Geo.  3.  The  words 
"  parts  of  tenements  or  buildings,"  are  nowhere  to 
be  found  in  that  section,  although  the  words 
"such  tenements  and  buildings"  occur  many 
times  in  that  section.  Then  it  is  said  that  this 
is  a  harsh  construction  to  put  upon  the  statute. 
Ii>  one  sense  it  may  seem  te  be  so,  but  in  reality 
I  do  not  think  that  it  is  ;  and,  if  it  were,  the  effect 
would  be  to  make  the  court  examine  the  Act  the 
more  carefully,  to  see  if  what  seemed  a  harsh  con- 
clusion must  necessarily  follow  from  the  words  of 
the  Act ;  for  of  course,  primd  facie,  a  harsh 
construction  is  not  likely  to  be  the  true  con- 
struction of  an  Act  of  Parliament.  It  must 
be  remembered  also  that  we  are  dealing  with  an 
exemption.    After  the  passing  of  the  Act  which 


imposed  an  inhabited  house  duty,  Parliament  de- 
termined to  grant  relief  in  certain  cases  in  aid  of 
the  taxpayers.  Now  houses  not  oooapied  at 
night,  but  used  only  for  trade  purposes  by  day, 
are  an  instance  in  which  relief  was  granted.  But 
the  Legislature  did  not  enter  into  details,  and  did 
not  exempt  a  building  such  as  this  is,  that  is  to 
say,  a  single  building  occupied  and  used  by 
different  persons  for  different  purposes.  The 
statute  could  not  deal  with  such  nice  questions. 
Then  Parliament-  afterwards,  in  passing  the 
32  &  33  Yict.  c.  14,  s.  11,  determined  to  exercise 
a  further  act  of  liberality,  and  extended  theexemp* 
tion  to  cases  where  a  servant  remained  all  night 
on  the  premises  for  the  purpose  of  protection. 
That  section,  then,  was  the  extension  of  a  boon ; 
so,  in  such  a  case  as  the  present,  where, 
speaking  roughly,  nine-tenths  of  a  building  may 
be  occupied  solely  for  trade  purposes,  and  the 
remaining  tenth  for  some  other  purpose,  it  would 
seem  a  fitting  and  reasonable  thing  that  the  com- 
missioners should  make  some  abatement  or  allow- 
ance But  the  construction  of  the  Act,  I  think,  is 
clear,  and  the  Crown  is  in  strictness  entitled  to 
the  judgment  of  the  court  for  the  full  amount 
claimed  without  any  abatement. 

Cleasbt,  B. — I  am  of  the  same  opinion.  We  are 
here  dealing  with  a  claim  to  exemption  from  duty, 
and  we  have  to  construe  the  sections  of  the  Act 
very  strictly.  The  facts  here  are  similar  to  those 
in  the  case  before  the  two  judges  to  which  reference 
has  been  made,  and  the  commissioners,  have,  on 
a  similar  state  of  facts,  differed  from  the  conclu- 
sions of  the  learned  judges.  The  commissioners, 
I  think,  are  wrong,  and  their  view  cannot  be  up- 
held. The  exemption  applies  only  where  the 
subject  matter  of  the  assessment  is  that  to  which 
the  exemption  refers.  Now  the  language  of  the  Act 
of  57  Geo.  3,  to  which  my  Brother  Bramwell  has  so 
fully  referred,  is  vei^  clear  on  the  point,  and, 
when  read  carefully,  shows  the  intention  of  the 
Legislature  and  the  construction  of  the  statute  to 
be  such  as  he  has  already  stated. 

JvdgmerUfor  the  Crown. 

Attorney  for  the  appellant,  the  Solicitor  to  the 
Inland  Revenue. 

Attorneys  for  the  respondent,  W.  and  J.  Flower 
and  Nussey. 


June  25  and  July  7, 1875. 
Lucas  v.  Mason. 

Assault — Chairman  of  public  meeting — IhUy  of  to 
keep  order— Order  by  to  remove  disorderiy  per* 
sons — lAdbUiiy  of  for  consequent  rdmocoJ-— ITm* 
taken  identity  of  person  removed — Relation  of 
master  and  servant — Authority — Ewereise  ofdis* 
cretion. 

The  plaintiff  was  present  at  a  publio  meeHng  con* 
vemed  by  members  of  the  Church  LiberaHon  Auo- 
eiation,  of  which  meeting  the  defendant  acted  as 
chairman.  In  the  course  of  the  proeeedingg  an 
interruption  occurred  near  the  spot  where  the 
plaintiff  was  standing,  whereupon  the  defendant 
said,  "  Bring  those  men  to  the  front  who  are 
making  the  disturbance,*'  and  ^  thereupon  the 
vlaint^,  who  was  making  no  disturbance,  «mi» 
laid  hold  of  by  a  man  with  a  white  ribbon  in  hie 
coat,  and  by  two  policemen,  €Md  dragged  over 
some  benches  to  the  front  part  of  the  gallery.    In 
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an  action  against  the  defetidantfor  sitch  assault, 
the  learned  judge,  hevng  of  opinion  that  there  was 
no  evidence  for  the  jury  of  the  liability  of  the  de^ 
fendant  for  tlis  acts  of  the  persons  who  so  seined 
the  plaintiff,  directed  a  nonsuit  to  he  enfsred. 

Held  By  the  Court  of  Exchequer  (BramweU,  Gleasby, 
mnd  FoUock,  BB.),  that  the  nonsuit  was  right, 
cmd  that  the  defendant  was  not  liahUfor  the  ads 
of  those  persons. 

Although  %t  must  he  assumed  that  the  man  with  the 
white  ribhon  was  in  the  position  of  a  steward, 
whose  duty  it  was  to  assist  the  chairman  in 
keeping  order,  and  that  he  and  the  policemen 
acted  in  the  honest  though  mistaken  helief  that 
the  plaintiff  was  making  a  disturbance,  there 
was  no  evidence  for  the  jury  of  a  general  or  vm- 

fflied  authority  by  the  defendant  going  beyond  the 
imit  of  that  which  was  created  by  the  express 
words  used,  or  of  any  authority  to  the  person 
ordered  to  **  bring  the  disturber  to  the  front"  to 
exercise  a   discretion  as  to  who    were  the  dis' 
turhers, 
Sejmoar  v.  Greenwood  (7  H,  ^  N,  354),  ar^  the 
casts  of  master  and  servant  and  principal  and 
agent  distinguished. 
The  plaintiff  brought  an  action  against  the  defen- 
dant   for  an    assaolt,   nnder  the   circnmstances 
set  forth  in  the  judgment  hereunder,  at  the  trial  of 
wkich,  before  Pollock,  B.,  at  the  last  spring  assizes 
at  Mfioichester,  the  plaintiff    was  nonsuited,  the 
learned  judge  being  of  opinion  that  there  was  no 
evidence  for  the  jury  of  the  defendant's  liability 
for  the  acts  of  the  persons  who  committed  the 
assault.     A  rule  nisi  haying  subsequently  been 
moved  for  and  obtained  on  the  part  of  the  plaintiff 
to  set  that  nonsuit  aside. 

Pope,  Q.G.  and  Edwards,  Q.O.,  for  the  defendant, 
showed  cause  against,  and 

Torr,  Q.O.  and  E.  H.  Collins,  for  the  plaintiff, 
supported  the  rule.  Cwr.  adv.  vuU, 

The  facts  of  the  case  and  the  arguments  of 
counsel  on  the  rule  need  not  here  be  stated,  as 
they  sufficiently  appear  in  the  judgment  of 
the  court  (Bramwell,  Cleasby,  and  Pollock, 
BB.),  which  was  now  read  by  Amphlett,  B.,  as 
follows : 

July  7.— -The  plaintiff  in  this  case  by  his  declara- 
tion alleged  that  the    defendant    assaulted  and 
injured  him,  to  which  the  only  plea  material  to  the 
question  now  before  us  is  "not  guilty."      The 
cause  was  tried  before  Pollock,  B.,  at  the  last 
Manchester  Assizes,  when    the    plaintiff,   being 
called  as  a  witness,  proved  that  he  was  present  in 
the   gallery  of  a  large  hall  where  there  was  a 
meeting,  convened  by  members  of  the  Church 
Liberation  Association,  and  of  which  the  plaintiff 
acted    as    chairman.     In  the  course    of   one   of 
the  speeches  there  was  an  interruption  in  the 
gallery  near  to  the  place  where  the  plaintiff  was 
standing,  upon  which  the  defendant  said,  "  I  shall 
be  obliged  to  bring  those  men  to  the  front  who 
are  making  this   disturbance.    Bring  those  men 
to  the  front."     The  plaintiff  was  making  no  dis- 
tarfoance.      The  plaintiff  stated  that  upon  this  a 
man  with  a  white  ribbon  in  his  coat  and  two 
policemen  seized  him  and  dragged  him  over  some 
benches  to  the  front  part  of  the  gallery,  whereby 
he  was  bruised  and  injured.    The  learned  counsel 
for  the  defendant  at  the  trial  submitted  that  there 
was  no  evidence  which  ought  to  be  left  to  the 
jary  of  the  liability   of    the  defendant  for  the 
act»  of  those  who  so  seized  the  plaintiff,  and 


the  learned  judge  being  of  .that  opinion  non- 
suited the  plaintiff.      It  was  not  shown  at  the 
trial  what  was  the  position  or  duty  with  relation 
to  the  meeting,  either  of  the  man  with  the  white 
ribbon  or  of  the  two  policemen,  or  that  instruc* 
tions  had  been  given  to  them  by  the  defendant) 
or  any  one  else,  before  the  act  complained  of,  as 
to  keeping  order  or  otherwise.    We  think,  how- 
ever, that  it  must  be  assumed  that  the  man  with  the 
white  ribbon  was  in  the  position  of  a  steward,  whose 
duty  it  would  be  to  assist  the  chairman  in  keeping 
order  should  any  disturbance  arise.    It  must  also, 
we  think,  be  assumed  that  what  was  done  by  the 
man  with  the  white  ribbon  and  the  policemen  was 
done  under  the  honest  though  mistaken  belief 
that   the  plaintiff    was  one  of  those  who  were 
making  the  disturbance.    It  was  not  suggested 
that  the  defendant  had  personally  been  guilty  of 
any  wrongful  act,  or  that  he  had  by  express  in- 
structions authorised,  or  by  subsequent  ratifica- 
tion adopted,  the  wrongful  act  complained  of.    If, 
therefore,  any  liability  attached  to  the  defendant, 
it  must  be  in  consequence  of  the  general  relation- 
ship which  existed   between  the  defendant  and 
those    who    brought    the   plaintiff    forward,    or 
because   his    order    to   bring    the   disturbers  to 
the  front  meant  "  Determine  who  are  disturbers, 
and,  when  you  have    done    so,    brin^    forward 
those  whom  you  so  determine  to  be  disturbers." 
Under  these  circumstances  it  becomes  necessary 
to  consider  whether  there  was  any  evidence  to 
show  that  the  defendant's  order  had  that  meaning, 
or  would  reasonably  be  so  understood  by  those  to 
whom  he  gave  it,  which  is  involved  in  the  question 
whether  upon  any  principle  of  law  the  defendant 
could  be  made  liable  in  this  action.    Where  the 
trespass  complained  of  is  the  direct  and  necessary 
consequence  of  an  order  given  for  its  committal^ 
the  person  who  gives  the  order  is  clearly  liable  for 
the  consequences,  as  much  as  if  the  trespass  were 
done  by  his  own  hand ;  and  where  the  relation  of 
master  and  servant  exists,  the  former  is  liable  for 
the  tortious  acts  of  the  latter,  wherever  they  are 
such  as  come  within  the  scope  of  the  servant's  duty, 
although  in  doing  the  particular  act  complained 
of  he  may  have  exceeded  his  authority,  provided 
that  what  he  does  is  in  the  honest  belief  tnat  he  is 
executing  his  master's  orders ;  for  in  most  cases 
where  a  duty  is  to  be  performed  or  an  act  done 
by  a  servant,  some  discretion    must   be  vested 
in  him  to  whom  the  doing  of  it  is  committed ; 
and  where  this  is  so,  the  master  cannot  enjoy 
the    benefit    of    his    servant's    acts    which    in- 
volve this  discretion  without  being  responsible 
for  their  results.    This  rule  holds  especially  where 
the  master  is  absent,  and  the  duty  to  be  performed 
vicariously  is  general  in  its  character,  as  in  th^ 
case  of   conductors  of    public    vehicles,  railway 
servants,  and  the    like.    Thus    in    the    case    of 
Seymour  v.  Greenwood  (7  H.  &  N.  364)  the  Court 
of  Exchequer  Chamber  held  the  defendant,  who 
was   the   owner  of  an   omnibus,   liable    for   tbe 
act  of  his  guard  in  removing  a  passenger  who 
was  supposed  to  be  drunk;    for,    as    was    said 
by  the  court,  "  the  master,  by  giving  the  guard 
authority  to  remove  offensive  passengers,  necessa- 
rily gave  him  authority  to  determine  whether  any 
passenger  had  misconducted  himself."    Instead  of 
this,  in  the  present  case  there  was  no  relation  of 
master  and  servant,  or  of  principal  and  general 
agent,  or  agent  for  such  cases  as  might  occur  in 
the  absence  of  the    principal,  but  a  particular 
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direction  as  to  a  psrUonlar  matter ;  and^  this  not 
only  preyents  the  decisions  referred  to  binding  ns 
as  authorities,  bat  makes  them  inapplicable  in 
principle.  In  the  case  of  master  and  servant, 
the  cliaracter  of  and  duties  attaching  to  the 
employment  are  known  and  defined  before- 
hand. The  servant  who  is  to  perform  them 
is  selected  accordingly.  In  the  present  case 
no  such  relationship  existed  in  the  nrst  instance, 
nor  did  it  arise  durmff  the  transaction.  It  is,  no 
doubt,  the  duty  of  Uie  chidrman  of  a  meeting 
where  a  large  body  of  people  are  gathered  to- 
gether to  do  his  best  to  preserve  order ;  and  it  is 
equally  the  duty  of  those  who  are  acting  as  stewards 
or  managers  to  assist  him  in  so  doing ;  bat  the 
nature  and  extent  of  the  duty  on  both  sides  cannot 
be  very  closely  defined  d  priori^  and  must  neces- 
sarily arise  out  of,  and  m  character  and  extent 
depend  upon,  the  events  and  emergencies  which 
may  from  time  to  time  arise.  There  is  no  such 
pre-existine  relationship  as  exists  in  the  case  of 
master  ana  servant,  and  there  is,  we  think,  no 
ground  for  extending  by  implication  an  express 
authority  limited  in  its  terms.  The  disturbance 
which  gave  rise  to  the  defendant's  words  took 
place  in  the  presence  of  those  who  acted  upon 
them.  They  were  nearer  to  the  plaintiff  than  was 
the  defendimt,  and  if  in  doubt,  mig^ht  have  re- 
ferred to  the  defendant  for  further  instructions. 
It  does  not,  therefore,  seem  to  us  that  there  was 
any  evidence  which  should  have  been  submitted 
to  the  jury  of  a  general  or  implied  authority  going 
beyond  the  limit  of  that  which  was  created  by  the 
express  words  used,  or  of  any  authority  to  the 
persons  ordered  to  *'  bring  the  disturbers  to  the 
front"  to  exercise  a  discretion  as  to  who  were 
disturbers.  This  rule  must  therefore  be  dis- 
charged. Rule  discharged  (a) 

Attorneys  for  the  plaintiff.  Bower  and  OoUon^ 
agents  for  Qardflfher  and  Homer,  Manchester; 

Attorneys  for  the  defendsnt,  Johnson  and 
WeatherdU,  agents  for  G.  Hadfield,  jun,,  Man- 
chester. 


Monday,  Jan.  18, 1875. 

YAT70HA2r  V,  HaMFSOK. 

Assault — Meeting  of  hanhrv/pfs  creditors  at  defen^ 
danVs  oJUce — Plaintif  present  as  proonf  of  a 
creditor — Defendant  elected  chavrman — Plaintif 
refusing  to  have  on  defendants  request — Be- 
movcX  of  plaintiff  hy  force — LiahUit/y  of  defendant 
— Trespasser  —  Licenoee  —  Bight  coupled  with 
an  interest 

Action  for  assavU.  Plea,  that  the  defendant  was 
possessed  of  an  office  and  premises  wherein  the 
plaintiff  was  trespassing,  whereupon  the  defendant 
requested  him  to  leaoe  the  said  office  and  vremises, 
wMch  the  plaintiff  reused  to  do,  and  thereu/pon 
the  defendant  gently  removed  him,  ifc.  Replica' 
ijon,  that  before  and  ait  the  time,  Sfc,  one  M,  had 
instituted  liquidation  proceedings  under  the  Bank' 
ruptcy  Act  1869  in  the  County  Court,  and  had 
convened  a  general  meeting  of  Ms  creditors,  to  he 
kolden  at  the  office  and  premises  in  the  plea  men- 
tioned  on  the  Srd  Feb.  1874,  and  (he  defendant 
was  the  solicitor  of  M,  in  such  proceedings,  and 
in  and  aJbowt  swnmoning    the    said    meeting, 

(a)  Sm  next  osm,  Vav^han  v.  Faiiipfon  (infra). 


which  was  duly  held  at  the  said  time  and  plaee; 
and  the  plaint'^,  then  being  ^  solicitor  and  duly 
apfovntedT^oxyof  T,,a  ored^JtorofM.,  aUended  the 
said  meeting  as  such,  and  ike  defendant  was 
present  at  the  said  meeting  as  solidlor  and  on  behalf 
of  M;  and  officiated  thereat  as  the  duty  elected 
chairman  thereof;  and  a  proof  made  under  (he 
said  proceedings  by  T,,  then  bevng  such  erediior, 
and  a  writina  unaer  T,*s  hand  duly  appointing 
the  plaintiff  his  proxy  in  (he  matter  of  the  said 
proceedinas,  were  produced  to  ^  defendant,  then 
being  such  chairman,  and  afterwards  and  during 
the  continuance  of  the  said  meeUngt  and  before 
the  tenmnalion  or  adjoummsfU  thereof,  and 
whilst  (he  plaintiff  was  lawfuUy  attending  (he 
same  as  such  proxy  at  (he  said  office  and  pre- 
mises  in  the  plea  mentioned,  the  plaintiff  refused 
to  leave  the  same  when  so  requested  by  the  defen- 
dant, as  he  lawfully  might  for  (he  cause  irfore- 
said. 
On  demurrer  to  the  ahove  replication,  it  was  held, 
by  the  Court  of  Exchequer  {Glectsby,  PoUock,  and 
Amfhlett,  BD,),  giving  judgment  tn  favour  of  Ae 
plavntiff,  that  tlie  plaintiff  was  not  a  trespasser  on 
the  occasion.  The  defendant  having  given  the 
plaintiff  leave  to  be  present  at  Oie  meeting  as 
proQByfor  a  creditor,  (he  latter  had  a  right,  eon* 
pled  with  an  interest,  entiding  him  to  be  onths 
defendant*  s  premises. 
Per  PoUock,  B.  — No  question  arises  as  to  (he 
authority  of  the  defendant  as  chairman  of  (he 
meeting  to  Pum  the  plaintif  out ;  no  such  aJUsgor 
tion  appears  in  the  plea. 
Wood  V.  Ledbitter  (13  if .  ^  IT.  838 ;  14  L.  J.  ldl» 

Ex.),  distinguished. 
To  a  declaration  in  an  action  for  assault  and 
batterv  of  the  plaintiff  by  the  defendMit,  the 
defendant  pleaded  (inter  alia^  that  at  the  time  of 
the  alleged  assault  and  battery  the  defendant  was 
possessed  of  an  office  and  premises  wherein  the 
plaintiff  was  trespassing,  whereupon  the  defen- 
dant reauested  the  plamtiff  to  leave  the  said 
office  ana  premises,  which  the  plaintif!  refused  to 
do,  and  thereupon  the  defendant  moUliter  manvs 
vmposuit,  &C. 

Beplication : — ^That  before  and  at  the  time,  Acx* 
one  J  oseph  Morissv,  under  the  provisions  of  the 
Bankruptcy  Act  1869,  had  duly  mstitoted  certain 
proceedings  in  the  County  Court  of  Lancashire 
holden  at  Salford,  for  liquidation  of  his  affairs  by 
arrangement  or  composition  with  his  creditors, 
and  had  daly,  and  witn  their  previous  consent  and 
concurrence,  summoned  a  general  meeting  of  his 
creditors,  to  be  held  at  the  said  office  and 
premises  in  the  said  plea  mentioned*  on 
the  3rd  Feb.  1874,  and  the  defendant  acted 
as  and  was  the  solicitor  of  the  said  Joseph 
Morissy  in  and  about  the  said  proceeding's, 
and  in  and  about  the  summoning  of  the  said 
meeting  and  the  said  meeting  was  duly  held  at 
the  said  time  and  place,  and  the  plaintiff;  then 
being  the  solicitor  and  duly  appomted  proxy  of 
Georee  Taylor  and  John  Taylor,  creditors  of  the 
said  Joseph  Morissy  under  the  said  prooeedings, 
attended  there  as  such  proxy  and  solicitor,  and 
the  defendant  was  present  at  and  attended  the 
said  meeting  as  the  solicitor  and  on  behalf  of  the 
said  Joseph  Morissy,  and  officiated  thereat  as  the 
duly  elected  chairman  thereof;  and  a  certain  nroof 
duly  made  under  the  said  proceedings  by  the  said 
Qeorge  Taylor  and  John  Taylor,  then  being  and 
claiming   to   be  areditors  of  the  aaid  Aasph 
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Morissy,  and  a  oertain  inBtrament  in  writing, 
imder  the  hands  of  the  said  George  Taylor  and 
John  Taylor,  dnly  appointing  the  plaintiff  their 
nroxy  in  the  matter  of  the  said  prooeedings,  were 
anly  handed  in  and  prodaoed'to  the  defendant, 
then  being  chairman  of  the  said  meeting  as  afore- 
said ;  and  afterwards,  and  daring  the  continuance 
of  the  said  meeting,  and  before  the  termination  or 
adjournment  thereof,  and  whilst  the  plaintiff  was 
kwfaUy  attetiding  the  said  meeting  as  snch  proxy 
as  aforesaid  at  the  said  office  ana  premises,  the 
plaintiff  did  refase  to  leave  the  same  when  he 
was  so  requested  by  the  defendant,  as  he  lawfully 
might  for  the  cause  aforesaid. 

Demurrer  to  the  replication  on  the  ground  that 
the  facts  therein  alleged  disclose  no  right  in  the 
plaintiff  to  remain  in  the  defendant's  office  after 
having  been  requested  by  the  defendant  to  leave 
the  same.    Joinder  in  demurrer.     ' 

Points  of  argument  for  defendant  in  support  of 
the  demurrer : — First,  that  a  solicitor,  by  conven- 
ine  or  allowing  a  meeting  of  creditors  to  be  held 
in  nis  office,  does  not  confer  upon  the  solicitor  or 
proxy  of  any  creditor  the  right  to  remain  in  the 
said  office  until  the  end  of  the  meeting.  Secondly, 
that  such  conduct  of  the  defendant  amounts  m 
law  merely  to  a  permission  or  licence  to  enter  his 
office  and  attend  the  said  meeting,  but  not  to  per- 
sist in  remaining  there  after  notice  to  leave  by  the 
occupier.  Thirdly,  that  if  thereby  the  rights  of 
the  creditor,  his  solicitor  or  proxy,  are  injuriously 
affected,  his  remedy  is  not  by  persistinff  in  re- 
maining, but  in  an  application  to  the  BanKruptcy 
Gonrt  to  annul  or  rectify  the  prooeedings.  Fourthly, 
that  the  replication,  whilst  admitting  the  de- 
fendant's possession  of  the  office,  discloses  no  facts 
entitling  the  plaintiff  to  remain  there  against  the 
defendant's  will. 

HevBcheU,  Q.O.  (with  whom  was  Woodard)  for  the 
defendant,  in  support  of  the  demurrer. — ^The  fact 
of  the  plaintiff  having  been  invited  to  attend  the 
meeting  gave  him  no  special  right  to  be  on  the 
defendant's  premises,  and  upon  the  defendant's  re- 
questiug  him  to  depart  he  was  bound  to  go  ;  and 
hit  true  remedy,  if  he  were  aggrieved  or  annoved 
thereby,  wouldhave  been,  not  an  action  at  law,  but 
an  application  to  the  Bankruptcy  Court  to  review 
the  proceedings.    The  case  of  Wood  v.  Ledbitter 
(13  M.  &  W.  ^;  14  L.  J.,  N.  S.,  161,  Ex.)  is  an 
authority  in  point  for  the  defendant,  and  is  a  case 
that  has  never  been  questioned.    What  greater  or 
more  right  had  the  plaintiff  to  be  on  the  de- 
fendant's premises  here  than  the  plaintiff  had  to 
be  on  the  race  stand  in  that  case  P    In  the  present 
case  he  was  present  merely  by  the  defendant's 
permission,  but  in  that  case  it  was  a  matter  of 
(Mmtract.     The   defendant   here    permitted   the 
creditors  to  meet  at  his  office  ;  but  that,  it  is  sub- 
mitted, gave  the  plaintiff  no  greater  right  or  in- 
terest than  there  was  in  Wood  v.  Ledbitter.    [FoL- 
uxnic,  B.,  refers  to  Wood  v.  Manley  (11  A.  &E.  34; 
9  L.  J.,  N.  S.,  27,  Q.  B.)]    In  that  case  the  interest 
was  a  substantial  interest  in  goods  which  the  de- 
fendant had  purchased,  which  is  quite  different 
fix>m  having  an  interest  merely  in  proceedings  that 
are  going  on.    At  most  the  plaintiff  was  a  mere 
JJoensee  by  parol,  and  the  licence  was  revocable  at 
any  moment.    A  licence  giving  an  interest  must 
be  by  deed.    But,  secondly,  whether  the  defendant, 
as  chairman  of  the  meeting,  was  right  or  wrong 
in  deciding  that  plaintiff  baud  no  right  to  be  present, 
and  requiring  him  to  go,  is  quite  immaterial.    His 


'  decision  as  chairman  was  absolntCb  and  it  is  not 
necessary  to  argue  that  he  was  right  in  his  conolu- 
aion.  uiB  decision  was  absolute,  and  the  plaintiff 
has  his  remedy  if  the  chairman  was  wrong.  The 
facts  set  up  in  the  replication  show  that  the  de- 
fendant had  a  light  to  turn  the  plaintiff  out. 

Benjamin,  Q.CT.,  for  the  plaintiff  contra,  was  not 
called  to  support  the  replication. 

Olbasbt,  B. — ^To  an  action  for  an  assault  there  is 
a  plea  that  the  plaintiff  was  trespassing  on  the  de- 
fendant's premises,  and,  refusing  to  go  when  re- 
quested to  do  so  by  the  defendant,  the  &tter  gently 
removed  him ;  to  which  the  plaintiff  replies,  setting 
forth  the  circumstances  under  which  he  was  by 
request  present  at  the  meeting  which  was  held  at 
the  defendant's  office.  The  question  is  whether  or 
not  the  plaintiff  was  a  trespasser  on  the  occasion  in 
question.  We  are  of  opinion  that  he  was  not.  He 
was,  on  the  contrary,  one  of  a  number  of  persons 
who  went  to  the  defendant's  office  by  invitation  to 
attend  a  meeting  of  creditors,  in  order  to  discuss 
what  steps  shomd  be  taken  in  the  matter  of  the 
liquidation  proceedings  against  the  bankrupt,  for 
some  of  whose  creditors  the  plaintiff  was  actmg  as 
the  solicitor  and  dulv  appointed  proxy  on  the  occa- 
sion. The  defendant  nad  given  the  plaintiff  leave  and 
licence  to  be  present,  and  the  latter  therefore  had 
a  right,  coupled  with  an  interest,  entitling  him  to 
be  on  the  defendant's  premises.  Our  judgment 
must  be  for  the  plaintiff. 

FoLLOCK,  B. — I  entirely  agree  with  mj  brother 
Cleasby.  I  do  not  think  that  any  question  arises 
here  as  to  whether  the  defendant  nad  or  not  any 
authority  as  chairman  of  the  meeting  to  turn  the 
plaintiff  out.    No  such  allegation  appears  in  the 

Elea.  This  case  is  not  ^vemed,  in  my  opinion, 
y  that  of  Wood  v.  Ledbitter  (ubi  sup,),  on  which 
Mr.  Herschell  seemed  to  rely  as  an  authority  in 
favour  of  the  defendant  here.  It  that  case  there 
was  a  contract  for  pleasure.  In  the  present  case 
there  was,  as  my  brother  Cleasby  nas  said,  a 
right  coupled  with  an  interest  in  the  plaintiff  to 
be  where  he  was. 

Amphlbtt,  B. — I  am  of  the  same  opinion ;  and 
I  will  only  add  that  if  we  could  come  to  any  other 
conclusion  I  think  it  would  be  a  great  scandal  to 
the  law. 

Judffmentfor  the  plaintiff,  (a) 

Attorney  for  the  plaintiff,  W.  H.  Vaughan, 
Cheadle,  Manchester. 

Attorneys  for  the  defendant,  Edwards,  Laniton, 
and  Jacquss,  agents  for  A.  I).  Walmisley,  Man- 
chester.        

COV&T  OF  AFPSAL  IS  CSAJTCE&T. 

Reported  by  E.  Btiwabx  Boobs  and  H.  Pxat,  Esqn., 


Wednesday,  July  14. 

(Before  the  Lobds  Jubticxs.) 

Baxteb  v.  Boweb. 

If^wnction — Nuisance  —  Noise  —  LigM  and  air — 

Delay. 

Bill  by  trustees  of  on  L^dependent  chapel,  against 
owners  of  a  firm  of  boiler  makers  whhee  premises 
were  sifuate  on  the  south  side  of  the  chapel  and 
separaied  from  Uby  a  narrow  lane.  The  chapel 
was  buHt  vn  1840,  and  in  1870  ths  defendants 
built,  on  what  was  then  an  open  yard,  a  shed,  vn 

(a)  See  the  preoedisff  ease  of  Lucas  r,- Mason,  supra. 
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tohich  they  had  since  heen  carrying  on  their 
hu9vnes8.  Hie  plavntiffe  prayed  for  an  injunc- 
tion to  restrain  the  defendants  from  permitting 
80  much  of  the  shed  erected  by  them  to  remain  as 
would  interfere  or  obstruct  the  free  and  uninter* 
rwpted  'passage  of  light  and  air  to  the  plaintijf*s 
premises,  and  from  allowing  to  be  made  or  con- 
tinuing  any  noise  substantially  interfering  wOh 
the  due  carrying  on  of  religious  services  and 
ceremonies,  and  the  due  holding  of  meetings  and 
day  and  Sundanf  schools.  The  defendants  wrote 
a  letter  on  the  2%thJune  1871,  relating  exclusively 
to  the  nuisance  by  noise,  in  which  they  promised 
to  do  what  was  possible  to  abate  such  nuisance, 
and  that  if  proceedings  should  become  necessary, 
the  trusteees  of  the  chapel  should  not  be  pr^udiced 
by  delay.  The  bill  was  filed  on  the  19th  Jan, 
1874. 
Held  {affirmmg  the  decree  of  Bacon,  F.O.)  that  the 
plaintiffs  were  entitled,  not  only  to  an  injunction 
in  respect  of  the  nuisance  by  noise,  but  also  to  an 
injunction  restraining  the  defendants  from  allow' 
ing  so  much  of  the  shed  to  remain  as  obstructed 
the  access  of  light.  The  word  "  air  "  ought  never 
/o  be  insei'ted  as  a  comm,on  form  in  an  order 
restraining  the  obstruction  of  light,  where  there 
is  no  evidence  that  the  access  of  air  has  been 
reaUy  interferred  with. 
The  court  would  not  allow  plaintiffs  to  use  the  in- 

junction  oppressively. 
This  was  an  appeal  by  the  defendants  from  a  deci- 
sion of  Bacon.  V.C,  under  the  following  circum- 
stances :  The  suit  was  instituted  by  the  trustees  of 
an  Independent  chapel  in  Burlington-street,  Liver- 
pool, for  an  injunction  to  restrain  the  defendants, 
who  were  boiler  manufacturers,  from  carrying  on 
their  business  in  such  a  way  as  to  interfere  with 
the  services  in  the  chapel  and  the  teaching  in  the 
adjoining  school.  The  chapel  ran  backward  from 
Burlington-street  to  the  south  until  it  abutted  on 
a  small  passage.  The  rear  of  the  chapel,  looking 
on  to  the  passage,  was  pierced  with  seven  windows, 
four  of  which  lighted  the  chapel  itself  and  the 
other  three  the  schoolrooms  under  the  chapel.  The 
chapel  and  schoolrooms,  with  the  exception  of  two 
small  class  rooms  built  on  to  the  south  end  of  the 
chapel,  were  erected  in  1840,  and  from  that  year 
had  been  respectively  used  for  religious  worship 
and  instruction.  The  portion  of  the  premises  used 
as  a  chapel  was  used  for  the  following  purposes  : 
Sunday,  religious  service;  Monday,  temperance 
meeting;  Tuesday,  Band  of  Hope  and  literary 
meetings,  alternately  ;  Wednesday,  singing  class, 
weekly  and  monthly  church  meeting ;  Thursday, 
weekly  prayer  meeting.  The  services  on  Sunday 
were  almost  continuous.  The  chapel  was  also 
licensed  for  marriages,  and  was  used  for  that  pur- 
pose. The  piece  of  land  which  was  separated  from 
the  chapel  by  the  above-mentioned  passage,  was 
formerly  used  as  a  timber  yard  and  afterwards  as 
a  storage  yard.  The  defendants,  at  the  end  of  the 
year  1870,  erected  a  shed  on  this  piece  of  land, 
which  they  used  for  the  purposes  of  their  trade. 
The  plaintifi's  alleged  that  the  defendants*  business 
was  very  extensive,  and  that  continual  hammering 
was  going  on  in  the  shed  from  early  in  the 
morning  until  ten  or  eleven  at  night,  and  that 
in  consequence  of  the  noise  it  was  impossible 
to  hold  any  meeting  in  the  chapel,  as  the 
speakers  could  not  be  heard,  or  to  carry  on 
the  school,  as  the  children  could  hear  nothing 
on  account  of  the  noise.     The  plaintiffs  further 


alleged  that  on  every  fourth  Sunday,  a 
process  of  cleaning  boilers  took  place,  which 
caused  so  mnch  noise  as  to  serionsly  interfere  with 
the  services  in  the  chapel.  The  shed  also  affected 
the  lights  of  the  chapel  and  schoolroom,  so  that  in 
the  latter  artificial  light  was  always  ne'^essary. 
On  the  24th  June  1871,  the  plain tiff^s  solicitors 
wrote  to  the  defendants  pointing  out  the  nuisance 
and  stating  that  they  were  unwilling  to  adopt 
legal  proceedings  unless  forced  to  do  'so,  to  which 
letter  they  received  the  following : 

We  have  yonr  letter  of  the  24th,  written  on  behalf  of 
the  tmstees  of  tbeiBarlington-street  chapeT,  and  in 
reply  beg  to  say  that  we  shall  take  every  preoantion 
not  to  make  any  noise  daring  the  hours  of  servioe,  in 
fact,  as  a  matter  of  oonree,  the  inference  would  be  that 
our  working  hours  will  not  fall  at  a  time  for  servioe  in 
the  chapel.  We  have  also  to  express  our  assent  to  "Uio 
effect  that,  should  it  at  any  future  time  beoome  a  nui- 
sanoe  and  compel  the  trustees  to  take  any  prooeedinga, 
we  are  willing  to  assume  that  they  are  not  damaged  in 
their  rights  by  delay  ;  but,  on  the  other  hand,  this  sd- 
miseion  muat  not  be  taken  as  an  acquiesoence  on  oar 
part  that  they  have  any  legal  rights,  or  in  any  way  pre- 
judice our  defence,  should  such  beoome  necessary. 

• 

All  attempts  at  a  settlement  having  failed,  the 

plaintiffs  eventually  filed  their  bill  on  the  9th  Jan. 

1874,    praying    that    the    defendants  might  be 

ordered  to  pull  down  the  shed,  and  also  might  be 

restrained  from  carrying  on  their  business  in  such 

a  way  as  to  interfere  with  the  services  in  the 

chapel  and  the  teaching  in  the  school. 

Upon  an  interlocutory  application  for  an  injuno- 
tion,  the  defendants  entered  into  an  nndertaking 
to  stop  all  noisy  work  at  seven  o'clock  in  the 
evening  on  such  evenings  as  the  plaintiffs  should 
give  them  notice  that  they  required  to  use  the 
chapel,  and  to  stop  work  during  weddings,  and  not 
to  clean  their  boilers  on  Sunday.  In  the  court 
below  Vice-Chancellor  Bacon  said : — The  plaintiffs 
have  established  their  right  to  an  injunction  on 
both  grounds.  The  most  important  objection 
raised  on  behalf  of  the  defendants  against  an  injimo- 
tion  being  granted  as  to  the  obstruction  of  lii^t 
and  air  was  the  length  of  time  which  had  elided 
since  the  obstruction  was  first  erected.  This  would 
be  a  good  defence  if  the  plaintiffs  had  made  no 
complaint,  and  had  allowed  the  defendants  to  think 
that  they  had  no  objection  to  the  erection  of  the 
shed ;  but  here  there  is  no  such  ground  for  corn- 
complaint  of  delay.  The  plaintiffs'  solicitors  wmte 
to  the  defendants'  solicitors  with  respect  to  the 
nuisance  caused  to  them  by  the  shed,  and  on  the 
26th  June  1871,  the  defendants'  solicitors  wrote  a 
letter  in  reply.  [After  quoting  the  letter,  which 
is  set  out  above,  his  Honour  continued.]  It  is 
true  there  is  no  express  mention  of  light  and  air 
in  this  letter,  but  the  letter  contains  this  passage: 
— *'  We  have  also  to  express  our  assent  to  the 
effect,  that  should  it  (the  working)  at  any  future 
time  become  a  nuisance  and  compel  the  trustees 
to  take  any  proceedings,  we  are  willing  to  assume 
that  they  are  not  damaged  in  their  rights  by 
delay."  The  evidence  on  the  subject  of  the  nuisance 
is  conclusive.  Booms  which  were  used  for  the 
purposes  of  the  school  cannot  now  be  used  exoept 
by  introducing  artificial  light,  and  it  is  impossible 
to  say  that  the  light  is  not  in  some  degree  damaged. 
It  has  been  proved  also  that  no  use  can  be  made  of 
the  chapel  for  religious  or  other  purposes  dnrinj^ 
the  week,  owing  to  the  noise  in  the  defendants 
yard,  where  the  working  is  prolonged  until  late  at 
night.    This  is  clearly  not  a  case  where,  as  has 
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been  argned  on  behalf  of  the  defendants,  the  qnes- 
tion  to  be  decided  is  one  of  damages,  and  the  piain- 
tif' s  remedy  lies  at  law ;  but  the  question  to  be 
decided  is,  whether  the  plaintiffs  are  entitled  to  an 
injunction  or  not.  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  an  izgunction  to  restrain 
the  defendants  from  allowing  so  much  of  the  shed 
to  remain  as  would  intercept  the  free  and  uninter- 
nipted  passage  of  light  and  air  to  the  plaintiffs' 
premises,  and  from  allowing  noise  to  be  made  in 
their  works  so  as  to  interfere  with  the  carrying  on 
of  religious  services  and  secular  meetings  in  the 
chapel,  and  the  carrying  on  of  Sunday  and  day 
schools ;  and  the  defendants  must  pay  the  costs. 

Jackson,  Q.G.  and  Robinson,  Q.G.,  for  the  appel- 
lants, contended  there  were  no  special  circum- 
stances in  the  case  which  would  justify  the  court 
in  directing  the  removal  of  a  building  which  had 
been  erected  so  far  back  as  1871,  but  they  further 
submitted  that  the  question  to  be  decided  was 
merely  one  of  damages,  and  that  the  plaintiffs 
remedy  was  at  law.  They  also  complained  of  the 
nnqualified  form  of  the  injunction  granted  by  the 
Yioe- Chancellor. 

The  following  cases  were  referred  to : — 

Curriers  Company  ▼.  Corhett,  12  L.  T.  Eep.  N.  S. 

169;  2Dr.  &Sm.  355; 
City  of  London  Brewery  Oompcwy  v.  Tenncmt,  L. 

Bep.9  Ch.  212 ;  29  L.  T.  Bep.  N.  S.  755 ; 
Eelk  ▼.  Pea^rson,  L.  Bep.  6  Gh.  809 ;  23  L.  T.  Bep. 

K  8.458; 
Harvey  v.  Smith,  1  E.  &  J.  389  ; 
Isenherg  v.   East  IndM,   House  Estate  Company, 

9  L.  T.  Bep.  N.  S-  625 ;  83  L.  J.  892,  Ch. 

Key,  Q.G.  and  Crossley  for  the  plaintiffs,  were  not 
called  upon. 

Lord  Justice  James  was  clearly  of  opinion  that 
the  order  of  the  Vice- Chancellor   ought    to  be 
affirmed.     From  the  evidence  given  on  behalf  of 
the    plaindffs    it    was    unquestionable    that    the 
windows  of  the  chapel  had  been  darkened  by  the 
buildings  erected  by  the  defendants,  and  that  gas 
had  now  to  be  used  where  it  was  formerly  unneces- 
sary, and  there  was  really  no  substantial  contra- 
diction of  that  by  the  defendant's  testimony.  From 
the  whole  of  the  evidence  it  appeared  that  light 
had  been  taken  away  from  the  plaintiff's  windows 
to  such  an  extent  as  to  amount  to  a  substantial 
diminution  of  their  light.     That  being  so,  the 
plaintiffs   were    entitled  to  an  injunction.     But 
then   it  was  said  the   court   had  never  ordered 
a    large    building    to    be    pulled    down    when 
the    plaintiffs    had    stood    by    while     it     was 
building,     and     when     it     was     finished     had 
come  and  asked  to  have  it  pulled   down.    But 
in  this  case  the  building  of  which  the  plaintiffs 
complained  merely  consisted  of  some  pillars  and 
an  iron  roof,  and  it  was  impossible  for  the  con- 
gregation of   the  chapel  to  know  what  affect  it 
would  have  on  the  access  of  light  to  their  chapel 
until  it  was  completed.    A  few  months  after  its 
completion  they  complained  of  it.    All  that  need 
be  done  was  to  take  down  that  part  of  the  roof 
immediately  in  front  of  the  chapel  windows,  or 
put  a  glass  roof  up.     It  therefore  seemed  to  him 
that  there  was  notning  to  induce  the  court  to  with- 
hold  the    granting  of  a    mandatory  injunction. 
Then  as  to  the  question  of  noise,  it  appeared  that 
the  minister  of  the  chapel,  the  registrar,  and  other 
persons,  members  of  the  congregation,  all  stated 
m  their  affidavits  that  the  noise  of  the  defendants' 
works  actually  interfered  with  hearing  what  was 
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said  in  the  chapel,  and  there  was  nothing  to  induce 
him  to  disbelieve  that  evidence.  The  plaintiffs 
were  therefore  also  entitled  to  an  injunction  as  to 
the  noise.  But  it  was  contended  that  even  if  the 
plaintiffs  were  entitled  to  such  an  injunction,  the 
injunction  granted  by  the  court  below  went  too 
far.  He,  however,  did  not  think  so.  He  did  not 
think  the  injunction  of  the  Vice- Chancellor  would 
prevent  the  defendants  carrying  on  their  works, 
except  at  such  times  when  by  so  doing  they  would 
substantially  interfere  with  the  use  oi  the  chapel. 
In  his  opinion  it  was  not  likely  the  injunction 
would  be  used  oppressively  or  vezatiously,  but  on 
any  motion  to  commit,  the  c*x)urt  would  take  care 
that  the  decree  was  not  used  op)pressively.  With 
regard  to  the  word  *'  air,"  which  had  crept  into 
the  Vice-Chancellor's  decree,  he  was  of  opinion 
that  that  word  ought  never  to  be  inserted  as  a 
common  form  where  there  was  no  evidence  that 
the  access  of  air  was  really  interfered  with. 

Lord  Justice  Mellish  concurred. 

Solicitors  :  /.  A,  Redhead,  for  Richardson,  Jones, 
and  BiUson,  Liverpool ;  Chester,  TJrquhaH,  and  Go. 


Wednesday,  Jul/y  28, 1875. 

(Before  the  Loeds  Justices.) 

Fbewen  V,  Feewen. 

Irish  Church  Act  1869  (32  f  33  Vict.  c.  42)— Devise 
of  Irish  advowsons  by  toill  before  the  Act — Deaih 
of  testator  after  theAct — Conversion  of  advowsons 
— Ademption, 
A  testator  by  his  wiU  executed  in  1867  devised 
advowsons  i/n  Ireland.    In  1869  the  Irish  Church 
Disestaiblishment  Act  was  passed,  and   thereby 
eompensaiion  was  provided  to  be  paid  to  persons 
applyvng  within  three  years  from  the  passing  of 
the  Act,  in  respect  of  advowsons  veetea  vn  them, 
and  affected  by  the  Act,    The  testator  died  in 
1870,  fuivvng,  after  the  vassing  of  the  Act,  esse- 
aided  a  codicil  which  did  not  affect  the  devise  of 
the  advowson,  and  having  also  given  instructions 
for  an  applicaiion  to  be  made  under  the  Act  in 
vespect  of  the  advowsons  vested  in  him.    Com* 
pensaiion  was  awarded  after  his  death,  and  the 
present  was  a  special  case  for  the  purpose  of 
determining  whether  the  testator's  executors  or 
his  devisees  were  entitled  to  the  compensation 
money. 
Held    (affirming    the     decision    of    Hall,    V.C.), 
that  vmder  the  10th  sect,  of  the  Irish  Church 
Act,  from  the  passing  of   that  Act  the  advow- 
sons   of   the    benefices   affected    thereby,  ceased 
to  exist  except  as  to  the  temporary  right  of  pre- 
sentation  before  \st  Jan.  1871 ;  and  that  the  com- 
pensation  m^meys  paid  in  respect  of  these  advow' 
sons  m/ust  be  taken  to  be  pai-t  of  the  testator*s 
personal  estate,  and  consequently  as  belonging  to 
liis  executors. 
This  was  an  appeal  from  the  decision  of  Hall, 
V.C„  given  on  a  special  case  raising  an  important 
question  under  the  Irish  Church  Disestablishment 
Act  1869 — viz.,  whether,  in  a  case  where  a  testator 
possessed  of  advowsons  in  Ireland  had,  by  will, 
Defore  the  Irish  Church  Act  of  1869,  devised 
those  advowsons  and  had  died  afber  the  passing  of 
the  Act  without  altering  his  will,  the  compensation 
moneys  subsequently  paid  under  the  Act  belonged 
to  the  persons  to  whom  the  advowsons  were  de- 
vised by  the  will,  or  went  to  the  executors  of  the 
testator  as  part  of  his  general  estate. 
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The  facts  were  as  follows : — ^The  late  Mr.  ThomaB 
Frewen,  who  had  considerable  Irish  as  well  as 
English  property,  by  his  will,  dated  the  26th  Sept. 
1867,  devised  his  Innlshowen  estate,  in  the  county 
of  Cork,  and  the  advowsons  of  Innishowen,  St. 
Nicholas,  Galway,  and  Shrale,  in  Mayo,  to  his 
third  son  for  life,  with  remainder  to  ms  issue  in 
tail  male,  and  made  a  similar  devise  of  his  Galway 
estates  and  the  advowsons  of  Baboon  and  Ballina- 
conrty  in  favour  of  his  fourth  son  and  his  issue  in 
taU  male.  On  the  1st  July  1869,  the  testator  ex- 
ecuted a  codicil  to  his  will,  not  affecting  this  devise; 
and  on  the  26th  of  the  same  month  the  Irish 
Church  Act  of  1869  was  passed. 

By  sect.  2  it  was  enacted,  that  "  On  and  after 
the  1st  Jan.  1871,  the  said  union  created  by  Act 
of  ParUament  between  the  churches  of  England 
and  Ireland  shall  be  dissolved,  and  the  said  church 
of  Ireland  hereinafter  referred  to  as  'the  said 
church,'  shall  cease  to  be  established  by  law." 
Sect.  10  enacts  that,  "  Save  as  hereinafter  men- 
tioned, no  person  shall  after  the  passing  of  this 
Act  be  appointed  bj  Her  Majesty,  or  any  other 
person,  or  corporation,  by  virtue  of  any  right  of 
patronage  or  power  of  appointment  now  existing, 
to  any  archbishopric,  bishopric,  benefice,  or  cathe- 
dral preferment  in  or  connected  with  the  said 
church;"  and  sect.  18  enacted,  that  "The  com- 
missioners shall  as  soon  as  mav  be  after  the  pass- 
ing of  this  Act  ascertain,  and  hj  order  declare, 
the  amount  of  compensation  which  ought  to  be 
paid  to  any  person  or  body  corporate  who  or 
which  shall  within  three  vears  therefrom  make 
application  in  writing  to  this  effect  for  or  in  re« 
spect  of  any  advowson,  right  of  presentation,  or 
nomination  to  any  benefice  or  cathedral  prefer- 
ment vested  in  or  belonging  to  such  person  or 
body  corporate,  and  affected  oy  the  provisions  of 
this  Act,  and  shall  by  and  out  of  the  moneys  for 
the  time  being  in  their  hands  pay  to  such  person 
or  body  corporate  the  amount  of  such  compen- 
sation as  ascertained  and  declared  as  aforesaid." 
And  bv  sect.  66  it  was  enacted  that,  if  any  vacancy 
should  occur  in  any  benefice  between  the  date  of 
the  passing  of  the  Act  and  Ist  Jan.  1871,  such 
vacancy  might  be  filled  up  by  the  person  who 
would  have  been  qualified  to  ful  it  up  if  the  Act 
had  not  been  passed.  In  Jan.  1870,  the  testator 
gave  instructions  that  an  application  should  be 
made  on  his  behalf  to  the  commissioners  under 
the  Act  for  compensation  in  respect  of  his  advow- 
sons ;  but  before  such  application  was  sent  in  he 
died,  in  Oct.  1870.  After  his  death  the  applica- 
tion was  renewed  on  behalf  of  the  persons  in  whose 
favour  the  advowsons  had  been  devised  bv  the 
testator,  and  the  commissioners  ascertained  the 
amount  of  the  compensation  at  the  two  sums  of 
8979^  78.  5^.,  and  of  1688L  4«.  4id. ;  but  they  made 
such  sums  payable,  not  to  the  devisees,  but  to  the 
executors  of  the  testator ;  and  the  result  of  this 
was  a  special  case  seeking  the  opinion  of  the 
court  as  to  who  was  entitled  to  the  moneys.  In 
the  court  below  it  was  contended  on  behalf  of  the 
executors  that  sect.  10  of  the  Act  put  an  end  to  all 
patronagtc,  so  as  to  take  away  from  the  testator  all 
interest  in  these  advowsons  except  his  temporary 
right  of  presentation  before  the  passing  of  the  Act 
on  1st  Jan.  1871,  and  that  the  suoject  matter  of  the 
devise  in  the  bill  being  gone,  the  devisees  could 
take  no  interest  under  it,  and  in  support  of  their 
contention  they  cited  Lewis  v.  Bennett  (1  Cox,  167) ; 
Ex  parte  Hawkins  (13  Sim.  569)  and  Tovmley  v. 


DodweU  (14  Yes.  590).  The  Yice-Chanoeller  in 
delivering  judgment  said,  "The  10th  section  of 
the  Act  provided  that,  with  the  exception  in  the 
Act  mentioned,  there  should,  after  the  passing  of 
the  Act,  be  no  presentation  to  any  benefice  at  aU. 
If  that  was  the  case,  then  from  the  date  of  the  Act 
the  advowsons  of  those  benefices  had  no  existence. 
That  necessarily  destroyed  the  operation  of  the 
wiU  purporting  to  devise  those  advowsons  and  re- 
duced it  to  nothing.  The  will,  in  fact,  by  ibe 
effect  of  the  Act  of  Parliament,  ceased  to  exist 
so  far  as  this  devise  was  concerned.  Then  by  the 
66th  section  the  Act  provided  that  if  any  vacancy 
should  occur  in  any  benefice  between  the  date  <^ 
the  passing  of  the  Act  and  1st  Jan.  1871,  it  should 
be  filled  up  by  the  person  who  would  have  been 
qualified  to  nil  it  up  if  the  Act  had  not  been 
passed,  and  in  this  case  there  being  a  will  devis- 
mg  these  advowsons,  the  persons  taking  under 
that  will  would  be  at  liberty  to  present.  But  the 
Act  nowhere  said  that  for  all  purposes  the  advow- 
son was  to  continue.  That  being  the  case,  looking 
at  the  question  independently  oithe  clauses  of  the 
Act  relating  to  compensation,  the  vnll  was  gone 
so  far  as  this  devise  was  concerned.  Then,  upon 
the  language  of  the  18th  section,  giving  compen- 
sation to  lav  natrons,  it  was  argued  that  if  the 
advowsons  had  by  the  10th  section  ceased  to 
exist,  how  could  they  remain  "  vested  in  "  any 
person?  But  those  words  "vested  in,"  in  the 
18th  section  could  only  be  read  as  "  vested  in  at 
the  time  of  the  passing  of  the  Act."  The  testator 
was,  in  fact,  entitled  to  claim  compensation  in 
money  after  the  passing  of  the  Act,  and  though 
the  Act  in  favour  of  persons  entitled  to  compen- 
sation gave  them  three  years  in  which  to  make 
their  application,  it  did  not  mean  that  there  should 
be  a  period  during  which  the  persons  entitled  to 
compensation  should  fluctuate.  The  testator 
mignt  have  made  a  claim  immediately  after  the 
passing  of  the  Act,  and  knowing  that,  and  wishing 
the  claim  to  be  made,  he  made  no  specific  provision 
in  his  will  as  to  those  compensation  moneys.  So 
that  there  was  here :  first,  the  will ;  second,  the 
first  codicil ;  third,  the  passing  of  the  Act,  and 
after  that  another  codicil  with  no  reference  to 
these  moneys,  and  so  the  testator  lefl  matters  with 
regard  to  this  claim  which  he  personally  had. 
Then,  after  his  death,  a  claim  was  made  on  behalf 
of  his  devisees  and  executors  respectively,  and  the 
commissioners,  after  considering  to  whom  under 
this  Act  they  should  declare  the  amount  of  com- 
pensation ought  to  be  paid,  declared  in  favour 
of  the  executors.  In  that  vievv  they  were, 
in  his  Honour*s  opinion,  perfectly  correct,  irrespec- 
tive of  the  question  how  far  they,  under  the  57th 
section,  had  the  power  of  investigating  and  de- 
claring doubtful  points ;  and,  moreover,  the  latter 
part  of  the  18th  section  providing  compensation  to 
such  persons  as  would,  but  for  the  statutes  affect- 
ing Boman  Catholics  in  reference  to  conformity, 
have  had,  "at  the  passing  of  this  Act,"  any 
advowson,  referred  to  the  ownership  of  those  * 
persons  at  the  passing  of  the  Act ;  and  it  would  be 
strange  if  one  period  of  ownership  was  referred  to 
in  the  case  of  the  Boman  Catholics  and  another 
period  in  the  case  of  the  Protestants  affected  by  the 
Act.  The  authorities  cited  did  not  apply,  and 
upon  the  terms  of  the  Act  his  Honour  decided  that 
the  compensation  moneys  paid  in  respect  of  these 
advowsons  must  be  taken  to  be  part  of  the  testa- 
tor's personal  estate,  and,  consequently,  as  given 
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to  his  exeoutors,  and  not  to  the  devisees  of  the 
advowBons.    The  devisees  appealed. 

E.  K.  Karslahe,  Q.O.  and  Deare  8(dmon  for  the 
appellants,  contended  that  the  18th  section  of  the 
Act  treated  the  advowsons  as  still  existing  after 
the  passing  of  the  Act,  and  that  although  the 
right  of  presentation  ceased  except  for  a  limited 
period,  the  advowsons  remained  as  a  property  to 
he  paid  for  by  the  State.  The  devisees  might,  there- 
fore, have  presented  if  any  vacancy  had  occnrred 
after  the  death  of  the  testator  and  before  the  1st 
Jan.  1871.  There  was  no  immediate  conversion 
into  money,  but  only  a  possible  conversion 
at  some  future  period,  which,  if  the  Act  had  been 
suspended  or  repealed,  would  never  have  arrived. 
If,  however,  the  advowsons  were  by  the  Act  to  be 
considered  as  converted  into  money  immediately  on 
its  passing,  still  the  will,  which  remained  unaltered 
after  the  passing  of  the  Act,  devised  the  advow- 
sons as  such,  and  the  testator*s  intentions  must 
have  been  that  the  compensation  money  should 
take  the  place  of  the  advowsons.  Moreover  the 
testator  never  could  have  intended  any  ademption 
of  so  large  a  benefit  from  his  devisees.  They 
relied  upon : 

Drant  y.  Vame,  1  Yonnge  A  CoUyer  0.  0.  588 ; 

Ex  parte  Walker ;  Re  Tke  Sfhrewshwry  and  Hereford 
RaiVu>a/\i^  1  Drew.  508. 
Qreene,  Q.O.  and  Jnce,  Q.O.  for  the  executors,  and 

Dickinson^  Q.C.  and  Macnaghton,  for  other 
persons  taking  under  the  will  were  not  called 
upon. 

Lord  Justice  Jamss. — 1  have  really  no  doubt 
about  the  case  at  all.  In  my  opinion  the  Vice- 
Ghancellor  was  quite  right.  The  Act  of  Parliament 
destroyed  the  advowson,  that  is  to  say,  it  converted 
that  which  was  an  advowson  with  a  perpetual  right 
of  presentation  to  a  living  in  the  Established 
Ghurch  into  something  Afferent.  The  Irish 
Church  was  not  disestablished  until  a  year  and  a 
half  after  the  Act  was  passed,  and  during  that 
interval  the  testator  died.  The  property  which 
was  vested  in  the  testator  at  the  time  when  the 
Act  passed  had  its  character  permanently  changed 
and  practically  destroyed,  and  for  that  the  Act 
provides  that  the  commissioners  shall,  as  soon  as 
they  can  after  the  passing  of  the  Act — not  as  soon 
as  they  can  after  1871  when  the  Church  is  dis- 
established, but  as  soon  as  they  can  after  the  Act  is 
passed — ascertain  what  compensation  is  to  be  given 
to  the  owner,  that  is  to  say,  the  man  who  was  the 
owner  at  the  time  when  the  Act  passed,  for  the 
damage  sustained.  That  is  the  same  case 
which  arises  in  taking  land  where  a  man 
cannot  help  himselt,  and  the  money  probaby 
will  not  be  paid  until  some  time  afterwards; 
that  is  personal  estate.  In  all  those  cases 
where  the  thing  has  been  either  by  contract  or 
operation  of  law  converted,  you  cannot  help  it; 
there  is  no  equity  in  those  cases  between  legal  and 
personal  representatives,  or  between  le^  and 
personal  devisees  and  legatees.  And  it  does  not 
make  any  difference  to  say  that  duriug  the  year 
and  a  half  we  have  a  provisional  arrangement. 
The  person  who  would,  during  that  year  and  a 
balf,  have  the  advowson  is  to  make  a  temporary 
arrangement,  that  is,  a  mere  provisional  arrange- 
ment for  carrying  on  the  thing  during  the  year 
and  a  half.  But  it  does  not  alter  what  the  Act 
has  done,  that  is  to  say,  converted  that  which  was 
an  advowson  in  the  hands  of  the  then  proprietor 
of  the  advowson  practically  into  a  right  to  receive 


the  compensation  which  shall  be  assessed  by  the 
commissioners.  The  case  is  clear  on  all  the  autho- 
rities and  on  the  principle  of  converting  realty 
into  personalty,  and  in  my  opinion  the  Yice- 
Ghanoellor's  decision  is  quite  right. 

Lord  Justice  Mellish. — I  am  of  the  same 
opinion. 

Solicitors  for  all  parties,  James,  Civrtis,  and 
James,  23,  Bly-place. 

Tuesday,  May  4, 1875. 

(Before  the  Lobds  Justices.) 

Bush  v.  The  Teowbhidge  Watbewoeks  OoMPAmr. 

Bdpa/rian  ovonet — Diversion  of  part  of  stream — In- 
jti/riously  affecting — Waterworks  Clauses  Act 
1847  (10  ^  11  Vict.  c.  17),  m.  6,  l^—Lands 
Clauses  Consolidation  Act  1845  (8  Vict,  c.  18), 
ss.  18,  68 — Dem/u/rrahle  hill — Costs. 

A  watenvorhs  company,  which  was  empowered  hy 
its  special  Act  to  take  certain  springs,  orooJes,  amd 
streams  for  the  purposes  of  its  undertaMng,  took 
certain  springs  which  partly  suppUed  a  stream 
hy  which  a  vxxter  meadow  heUmging  to  the 
plaintiff  was  watered,  thus  diminishing  the 
amownt  of  water  in  the  stream  amd  injuring  the 
plaintiff's  meadow : 

Held  (affirming  the  decision  of  ths  Masttr  of  the 
BoUs)  that  the  company  was  not  hound  hy  the 
6th  section  of  the  Waterworks  Classes  Act  1847 
to  purchase  the  plaintiff^ s  interest  in  the  stream^ 
hut  thai  he  was  entitled  to  com/pensaOon,  as  his 
meadow  had  heen  injuriously  affected  within  the 
meaning  of  the  6Sth  section  of  the  Lands  Chmses 
Consolidation  Act  1845. 

Where  a  def&ndant  does  not  demwr  hut  puts  in  an 
answer  to  a  demiMrrable  hUl,  the  cowrt  wUl  not 
in  ail  cases  refuse  to  aUow  him  the  costs  so  occa' 
sioned,  hut  may,  in  its  discretion,  refuse  him  his 
costs  if  it  thinks  the  question  in  the  suit  ought  to 
ha/ve  heen  raisd  hy  demurrer. 

This  was  an  appeal  from  a  decision  of  the  Master 

of  the  Rolls. 
The  hearing  in  the  court  below  is  reported  in 

ante,  p.  377,  where  the  facts  of  the  case  are  fully 

stated. 

The  bill  prayed  for  an  injunction  to  restram 
the  defendants  from  taking  the  water  of  the  Biss 
Brook  until  they  should  have  given  notice  to 
the  plaintiff  of  their  intention  to  take  such  water, 
and  have  offered  to  treat  for  the  interest  of  the 
plaintiff  in  the  water,  and  until  the  purchase 
money  or  compensation  for  the  interest  of  the 
plaintiff  in  the  water  should  have  been  settled  and 

paid. 

The  Master  of  the  Rolls  held  that  the  company 
was  not  bound  to  purchase  the  plaintiff's  interest, 
and  dismissed  the  bill  with  costs. 

From  this  decision  the  plaintiff  appealed. 

Chitty,  Q.  0.  and  G.  C.  Price,  for  the  appellant. 
—The  6th  section  of  the  Waterworks  Clauses  Act, 
1847  provides  that ."  where  by  the  special  Act  the 
undertakers  shall  he  empowered  for  the  purpose  of 
constructing  or  supplying  waterworks  to  take  or 
use  any  lands  or  streams  otherwise  than  with  the 
consent  of  the  owners  or  occupiers  thereof,  they 
shall,  in  exercising  the  power  so  given  them,  be 
subject  to  the  provisions  and  restrictions  contained 
in  this  Act,  and  if  the  waterworks  be  situated  in 
England  or  Ireland  to  the  provisions  and  restric- 
tions contained  in  the  Lands  Clauses  Consolida- 
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tion  Act  1845."  The  plaintiff  is  the  ''owner "  of 
the  stream  in  question  within  the  meaning  of  this 
section,  and  was  therefore  entitled  to  receive  a 
notice  from  the  defendant  company  under  the 
18th  section  of  the  Lands  Clauses  Act.  The  com- 
pany is  bound  to  purchase  the  plaintiffs  interest 
in  the  stream,  for  this  is  a  case  of  taking  and  not 
of  imuriously  affecting  the  stream.  In  Ferrcmd 
Y.  The  Oorporation  of  Bradford  (21  Beay.  412)  it 
was  held  that  the  diversion  of  a  stream  is  a 
"  taking  and  using  "  it  within  the  meaning  of  the 
85th  section  of  the  Lands  Clauses  Act,  which  is 
incorporated  in  the  Waterworks  Clauses  Act,  and 
before  such  diversion  can  be  made,  the  value  of 
the  stream  must  be  ascertained  and  secured  to 
the  owners  of  the  land  through  which  it  passes. 
On  this  point  they  also  cited 

Cla/rk  V.  The  School  Board  for  London,  29  L.  T.  Bep. 

K.  S.  903 ;  L.  Bep.  9  Gh.  120; 
Ha/nvmersmith    and   City    Ra/ihvay    Company    v. 

Brwnd,  21  L.  T.  B^.  N.  S.  238;  L.  Bep.  4  £.  A 

L  171. 

But  even  if  we  are  wrong  in  our  contention,  the 
Act  is  so  obscure  that  our  bill  ought  to  be  dis- 
missed without  costs.  If  we  are  wrong  our  bill  is 
demurrable,  and  it  is  well  settled  that  when  a  de- 
fendant puts  in  an  answer  to  a  demurrable  bill  he 
is  only  entitled  to  the  costs  which  he  would  have 
incurred  by  demurring.  This  is  a  well  settled 
rule.  In  HiU  v.  Beardon  (2  S.  &  St.  439),  the  bill 
was  dismissed,  but  without  costs,  "  because  of  the 
novelty  and  importance  of  the  question,  and  be- 
cause the  defendants  might  have  had  the  opinion 
of  the  court  upon  the  question  of  jurisdiction  by 
a  demurrer."  In  Jor^s  v.  Davids  (4  Buss.  278) 
Sir  John  Leach,  M.  B.,  said :  ''  The  bill  must  be 
dismissed ;  but  I  will  not  in  this  case  give  the  de- 
fendants the  costs  of  the  suit,  because  they  ought 
to  have  demurred,  and  thus  have  saved  to  both 
parties  all  further  expense."  So  too  in  Ernest  v. 
W&iss  (7  L.  T.  Bep.  K  8.  613 ;  2  Dr.  &  Sm.  661, 
588),  the  bill  was  dismissed  without  costs,  because 
the  objection  was  not  taken  by  demurrer.  [Lord 
Justice  James. — In  that  case  there  was  a  purely 
technical  objection  to  the  suit ;  the  merits  were 
with  the  plaintiff.]  Again,  in  Wehh  v.  England 
(29  Beav.  44),  costs  were  refused  on  dismissal  of 
bill  at  the  hearing,  on  the  ground  that  the  de- 
fendant might  have  raised  the  point  by  demurrer. 
[Lord  Justice  James. — ^The  question  in  that  case 
was  one  of  jurisdiction.]  On  this  point  they  also 
cited 

Oodfrey  v.  Tucker y  88  Beav.  280 ; 
Nesiitt  V.  Berridge,  8  L.  T.  Bep.  N.  S.  76 ;  1  N.  B. 
845. 

Without  calling  upon 

Roxburgh,  Q.C.  and  WhUtaker,  who  appeared 
for  the  defendant  company, 

Lord  Justice  James  said . — I  am  of  opinion  that 
the  order  of  the  Master  of  the  Bolls  is  quite 
right.  I  have  heard  no  reasonable  ground  suggested 
for  saying  that  the  company  are  taking  any- 
thing of  which  the  plaintiff  is  either  "  owner  or 
occapier,"  in  any  possible  sense  of  the  words.  What 
the  company  have  done  is  this.  They  entered  upon 
the  channel  of  the  stream  above  the  plaintiff's 
land,  and  there  took  and  diverted  water  for  the 
purposes  of  their  waterworks,  which  water  would 
in  due  course,  if  not  taken,  have  got  down  to  the 
plaintiff's  land,  when  in  some  sense  it  would  have 
been  water  of  which  she  was  owner  or  occupier. 
Bat  when  intercepted  above,  it  was  not  her|  pro- 


perty, although  it  might  have  become  her  pro- 

Serty.    What  was  done  by  the  company  did  no 
oubt  iiy'uriously  affect  the  plaintiff's  land;  but 
that  is  a  thing  which  is  provided  for  by  a  totally 
different  section  of  the  Act.    The  12th  section  of 
the  Waterworks  Clauses  Act  1847  says :  '*  Sub- 
ject to  the  provisions  and  restrictions  in  this  and 
the  Special  Act,  and  any  Act  incorporated  there- 
with, the  undertakers  may  execute  any  of  the  fol- 
lowing works  for  constructing  the  waterworks ; " 
it  then    specifies    certain   works   and  prooeedsy 
"  They  may  from  time  to  time  divert  and  impound 
the  water  from  the  streams  mentioned  for  that 
purpose  in  the  special  Act,  or  the  said  plans  or 
books  of  referenoe,  and  alter  the  course  of  any 
such  streams,  not  being  navigable,"  &c,    "  Pro- 
vided always  that  in  the  exercise  of  the  said 
powers  the  undertakers  shall  do  as  little  damage 
as  can  be,  and  in  all  cases  where  it  can  be  done 
shall  provide  other  watering  places,  drains,  and 
channels  for  the  use  of  adjoining  lands,  in  place  of 
any  such  as  shall  be  taken  away  or  interrupted  by 
them,  and  shall  make  full  compensation  to  afi 
parties  interested  for  all  damage  sustained  by 
them  through  the  exercise  of  such  powers."  That 
section  exactly  describes  what  the  company  have 
done.     They  have  constructed  waterworks  and 
reservoirs,  and  have  impounded  water  which,  if 
they  had  not  done  so,    would  ultimately   have 
flowed  through  the  plaintiff's  lands.    For  that  she 
is  entitled  to  full  compensation,  and  she  has  never 
been  deprived  of  her  right  to  compensation.     Bat, 
instead  of  claiming  compensation,  she  adopts  a 
different  course,  ana  by  this  bill  she  endeavours  to 
bring  the  company  into  a  difficulty  so  as  to  make 
them  buy  her  Land  from  her.    She  says  that  they 
ought  to  have  given  notice  of  intention  to  take  her 
lands  under  the  18th  section  of  the  Lands  Clauses 
Consolidation  Act  1845.    But  I  am  of  opinion  that 
the  Master  of  the  Bolls  was  quite  right  in  holding 
that  the  company  were  under  no  such  obligation, 
as   the    plaintiff   failed  to  show  that    she    was 
"  owner  or  occupier  "  of  anything  which  the  com- 
pany have  taken  or  used.    As  to  costs,  I  think 
there  is  no  ground  for  differing  from  the  Master 
of  the  Bolls.    The  cases  which  have  been  referred 
to  on  this  point  show  that  where  there  is  some 
technical  question  to  be  decided,  or  some  Ques- 
tions which  the  court  thinks  ought  to  have  been 
raised  by  demurrer,  the  court  has  used  its  dis- 
cretion as  to  costs,  and  has  frequently  refused 
to  allow  the  defendant  his  costs.    But  here  the 
plaintiff,  having  a  clear  right  to  compensation,  has 
endeavoured  to  obtain  something  more,  and  some- 
thing to  which  she  has  no  right,  and  having  failed 
in  that  endeavour,  she  must  pay  the  costs.    I  en- 
tirely agree  with  what  the  Master  of  the  Bolls  has 
done,  and  this  appeal  must,  therefore,  be  dismissed 
with  costs. 

Loid  Justice  Melush. — ^I  am  of  the  same 
opinion. 

Appeal  accordingly  dismissed  with  costs. 

Solicitors  for  the  appellant^  Worry,  Bohins,  and 
Burgess, 

Solicitors  for  the  respondents,  Whiiakars  and 
Woolhert,  agents  for  (Jlarh  and  OoUins,  Trow- 
bridge. 
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Jfdy  21, 22,  and  90, 1875. 

(Before  the  Lobds  Justices.) 

Lton  v.  the  Fishhongebs'  Compact, 

Bi/parian  owner — Whofrf—BAght  of  access — Public 
and  private  rights — iicenee  to  construct  emha/nk- 
ment — Hiames  Oonserva/noy  Act  1857  (20  ^  21 
Viet.  c.  147,  ss.  53  amd  179.) 
By  the  B3rd  section  of  the  Thames  Conservancy  Act 
1857,  it  is  enacted  that  *'  it  shall  he  lawful  for  the 
conservators  to  grant  to  the  owners  or  ocoupier  of 
any  land  fronting  a/nd  immediately  adjoining  the 
Bvver  Thames  a  Ucence  to  make  any  pier,  jetty, 
Src  immediately  in  front  of  his  land  and  into  the 
ted  of  the  said  rwer  uponpayment  of  such  fair  wad 
reasonable  oonsideraiUm  as  is  by  this  Act  directed, 
€md  under  a/nd  subject  to  suck  other  conditions 
and  restrictions  as  the  conservators  shaU  think  fit 
to  impose*'    And  by  the  VJ^th  section  of  the  same 
Act,  %t  is  enacted  "  tha;t  none  of  the  vowers  by  this 
Act  conferred,  or  cmything  in  this  Act  contained, 
shaU  extend  to  take  away,  alter,  or  abridge  any 
right,  claim,  privilege,  franchise,  exemption,  or 
immunity  to  which  any  owners  or  occwpiers  of 
any  lands,  tenements,  or    hereditaments  on  the 
banks  of  the  river,  Sfc,  are  now  by  law  entitled, 
nor  to  take  away  or  abridge  a/n/y  legal  right  of 
ferry,  but  the  same  shall  remain  and  continue  in 
full  force  and  effect  as  if  Oiis  Act  had  never  beerh 
made* 
The  plaintijf  was  (he  owner  of  a  wharf  and  ware- 
house on  the  north  bank  of  the  Thames,  project- 
ing  into  the  river  for  4^  feet  and  thereby  having  a 
west  as  well  as  a  south  frontage  on  the  river.  The 
plaintiff  was  accustomed  to  moor  barges  on  the 
west  side  of  his  wharf,  and  to  load  them  from 
openings  in  the  side  of  his  warehouse : 
Held  {reversing  the  decision  of  Malins,  F.O.),  thcU 
this  was  not  a  private  right,  such  as  is  reserved 
by  the  i79th  section  of  the  Act,  but  a  public  right 
of  navigation  enjoyed  by  the  plaintiff  in  common 
with  the  rest  of  the  public,  and  that  the  conserva- 
tdrs  of  the  Thames  could  not  be  restrained  from 
licensing  the  defendants,  the  owners  of  the  ad- 
joining wharf,  on  the  north'west  side  of  the  plain- 
tiff's wharf,  to  construct  an  embankment  which 
would  cut  off  the  plaintiff^s  immediate  access  to 
the  river  on  nis  west  frontage, 
Thib  was  an  appeal  firom  a  deoision  of  Malins,  Y.G. 

The  hearing  in  the  oonrt  below  is  reported  in  32 
L.  T.  Bep.  N.  S.  479.  The  facts  of  the  case  are 
stated  in  the  judgment. 

The  Yioe-Chanoellor  held  that  the  plaintiff's 
right  to  moor  barges  on  the  west  side  of  bis  wharf 
and  load  them  from  openings  in  the  side  of  his 
warehouse,  was  a  private  right,  with  which  the 
conaervators  of  the  Thames  conld  not  interfere  by 
licensing  the  defendants,  the  Fishmongers'  Com- 
pany, who  were  the  owners  of  the  adjoining  wharf 
on  tne  north-west  side  of  the  plaintiff's  wharf,  to 
construct  an  embankment,  which  would  cut  off 
the  plaintiff's  immediate  acoess  to  the  river  on 
his  west  frontage. 

From  this  deoision  the  Fishmongers'  Company 
appealed. 

Qlasse,  Q.C.,  Ohitty,  Q.C.,  and  Bundas  Gardiner, 
for  the  appellants. 

J.  Pearson,  Q-C,  Qiffard,  Q.C.,  and  C  /.  Simp- 
son, for  the  Conservators  of  l£e  Thames. 

Cotton,  Q.C.,  FhUbriek,  Q.O.,  and  OottreU,  for 
tlie  plaintiff. 


The  arguments  are  fully  stated  in  the  report  of 
the  hearing  before  the  Vice-Chancellor  (ubi  sup,). 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  30. — Lord  Justice  Melush  now  delivered 
the  following  written  judgment  of  the  court: — 
This  was  an  appeal  from  a  decree  of  Yice-Chan- 
cellor  Malins,  by  which  he  granted  an  inj auction 
restraining  the  defendants  from  putting  up  any 
embankment  facing  their  property  on  the  south 
side,  and  facing  the  plaintiff's  property  on  the 
west  side,  or  doing  any  other  thing  whereby  the 
plaintiff's  right  of  access  to  the  river  on  the  west 
side  of  his  wharf,  durectly  &om  the  river,  mi^ht 
be  defeated,  destroyed,  or  prejudiced.    The  plain- 
tiff is  the  owner  of«  a  whart,  called  Lyon's  Wharf, 
near  to  Upper  Thames-street,  which  is  bounded 
on  the  south  side  by  the  main  course   of  the 
Thames,  and  on  the  west  side  by  an  inlet  from  the 
Thames,  which  is  nart  of  the  Thames,  called  Winck- 
worth's  Hole.    The  defendants  the  Fishmongers' 
Company,  are  the  owners  of  another  wharf,  called 
Winckworth's  Wharf,  abutting  on  Winckworth's 
Hole,  towards  the  south;  and  the  sole  question  to  be 
determined  is,  whether  the  defendants  are  entitled, 
having  obtained  a  licence  from  the  Conservators 
under  the  53rd  section  of  the  Thames  Conser* 
vancy  Act  of  1857,  to  fill  up  Winckworth's  Hole, 
and  to  extend  their  wharf  to  a  line  with  Lyon's 
Wharf,    which   will    necessarily    block    up    the 
plaintiff's  access  to   the  river  on  the  west  side 
of  his  wharf,  or  whether  the  plaintiff's  right  of 
access  to  the  river  from  the  west  side  of  his  wharf 
is  reserved  to  him  under  the  179th  section.   There 
was  very  contradictory  evidence  as  to  the  extent 
to  which  the  occupiers  of  Lyon's  Wharf  had  used 
the  west  side  of  their  premises,  for  the  embarking 
and  disembarking  of  goods,  prior  to  1857.    Bat 
we  are  of  opinion  that  there  was  sufficient  evidence 
of  such  user  to  rebut  any  presumption  that  the 
occupiers  of  Winckworth's  Wharf  had  in  any  way 
acquired  the  exclusive  right  to  embark  and  disem- 
barK  goods  from  Wirckworth's  Hole,  assuming 
that  such  lesal  right  could  possibly  be  le^itally 
acquired,  and  we  think  it  must  be  taken  to  be 
established  that  the  plaintiff  had  in  respect  of  the 
west   side    of   Lyon  s   Wharf,   at   the   time  the 
Conservancy  Act  passed,  the  ordinary  right  of 
the  owner  of  a  wharf  on  the  banks  of  a  navigable 
river.    This,  indeed,  was  not  seriously  denied,  and 
the  counsel  on  both  sides  affreed  that  if  such  an 
embankment  as  that  propos^  were  made  without 
the  authority  of  an  Act  of  Parliament,  the  plaintiff 
would  have  a  remedy  by  action  at  law,  or  by  suit 
in  equity ;  but  they  differed  as  to  what  would  be 
the  ground  of  action  or  suit.    The  defendants' 
counsel  contended  that  the  plaintiff  could  maintain 
such  an  action  solely  because  he  would  suffer  a 
particular  damage  from  the  violation  of  a  public 
right,  and  that,  therefore,  according  to  the  decision 
of  the  Court  of  Common  Pleas  m  the  case  of 
Keams  v.  The  Cordwainers*  Company  (6  C.  B.,  N.  S., 
388),  his  right  was  not  preserved  by  the  179th 
section.     On  the  other  hand  it  was  contended  by 
the  counsel  for   the  plaintiff  that  the  owner  of 
premises  abutting  on  a  navigable  river,  where  the 
tide  flows  and  renews,  has  rights  belonging  to  him. 
as  a  riparian  proprif^tor  wholly  distinct  from  the 
public  right.  01  navigation  by  virtue  of  which  he 
can  maintain  an  action  against  anyone  who  pre- 
vents the  tidal  water  from  flowing  to  his  premises 
in  the  ordinary  course  of  the  tide,  or  who  deprives 
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him  of  his  access  to  the  riyer;  and,  secondly, 
whether  this  is  so  or  not,  that  the  right  of  access 
to  the  river  ought  to  he  held  to  he  a  right  reserved 
by  the  179th  section.    We  have  been  nnable  to  find 
an^  authority  for  holding  that  a  riparian  pro- 
prietor, where  the  tide  flows  and  reflows,  has  any 
rights  or  natural  easements  vested  in  him  similar 
to  those  which  have  been  held  in  numerous  cases 
to  belong  to  a  riparian  proprietor  on  the  banks  of  a 
natural  stream  above  the  flow  of  the  tide;  and 
there  are  such  obvious  distinctions  between  the 
two  cases  that  we  are  unwilling  to  hold  that  the 
rights  of  the  one  necessarily  extend  to  the  other. 
In  the  parts  of  rivers  where  the  tide  flows  and 
reflows  the  soil  between  high  and  low  watermark 
and  the  soil  in  the  bed  of  the  river  is,  primd  faciei 
vested  in  the  Crown,  but  the  public  are  entitled  to 
the  right  of  navigation  and  the  right  of  fishing 
and  to  use  the  shore,  the  property  of  the  Crown, 
for  the  puroose  of  embarkinp  and  disembarkinp* 
and  for  other  purposes  auxiliary  to  the  right  of 
navigation  and  fishing ;  but  we  cannot  find  any 
authority  to  the  effect  that  the  riparian  proprietor 
whose  property  terminates  at  high  water  mark 
has  any  gro&ter  rights  over  the  river  or  the  shore 
between    high  and  low  water  than  anyone  else, 
except  this — that  the  fact  of  his  being  the  owner 
of  private  property  immediately  adjoining   the 
shore  of  the  Crown  enables  him  to  go  on  the  shore 
for  the  purpose  oi  embarking  in  and  disembark- 
ing from  vessels  on  the  river  at  parts  of  the  shore 
where  other  persona  cannot  get;    and  at  high 
water,  if  the  water  comes  up  to  his  property,  he 
can  bring  a  vessel  close  up  to  his  property,  and  so 
use  his  property  as  a  wharf  for  the  loading  and 
unloading  of  'goods.    These  may,  inde^,  be  most 
valuable  rights,  but  they  arise  simply  from  the  fact 
that    the    person    claiming    them    owns    lands 
immediatelv    abutting    on    a    public    navigable 
river,  which  he,  as  one  of  the  public,  is  entitled 
to  use  for  the  purpose  of  navigation,  and  do  not, 
as  it  seems  to   us,  render  it  necessary  to  hold 
that  a  riparian  proprietor  has  any  rights  over  the 
river  or  the  shore  of  the  river  beyond  the  rights  of 
the  rest  of  the  public.   And  a  man  having  a  mere 
right  of  way — the  narrowest  possible — down  to 
the  water  edge  has  as  much  right  as  the  owner  of 
the  most  extensiva  riparian  property  to  the  reason- 
able use  of  any  portion  of  the  navigable  river  for 
the  purpose  of  loading  or  unloading  goods  or  em- 
barking or  disembarking  passengers;    and  if  a 
public  way  went  down  to  the  water  edge,  any  one 
of  the  public  using  that  way  would  have  the  same 
right  of  using  the  stream.    The  right  to  stop  a 
carriage  or  waggon  in  the  highway  for  the  pur- 
pose of  taking  up  and  setting  down,  ICMEbding  and 
unloading,  is  not  limited  to,  and  has  no  necessary 
connection  with,  frontage.   For  example,  the  occu- 
pier cf  a  back  workshop  has  exactly  the  same 
rights  as  the  shopkeeper  in  front.    A  coal  barge 
in  the  Thames  unloads  at  a  wharf,  but  it  loads 
from  a  collier  in  the  Pool,  and  it  lies  alongside 
the  collier  to  load  in  exercise  of  precisely  the  same 
right  as  when  it  lies  alongside  the  wharf  to  unload. 
The  only  authority  which  was  cited  for  the  propo- 
sition that  a  riparian  proprietor  has  such  rights, 
was  the  case  of  Hose  v.  Groves  (5  M.  &  G.  613),  and 
what  was  said  by  Lord  Hatherley  in  The  Attorney' 
Ge7ieral  v.  The  Coneervatora  of  the  Uiver  Thames 
(8  L.  T.  Rep.  N.  S.  9 ;  1  H.  &  M.  1),  which,  how- 
ever,  was  entirely  founded  on  the  case  of  Base  v. 
GroveB,    We  do  not  think  that  the  case  of  Base  v. 


Groves  is  a  sufficient  authority  for  the  propoeition 
it  was  cited  to  support.    It  was  an  action  by  the 
occupier  of  a  public  house  situate  on  the  banks  of  a 
navigable  river  for  stopping  the  access  of  his  cus- 
tomers from  the  river  by  means    of   pieces  ^  of 
timber  floating   on  the   river.    The  declaration 
was  ambiguously  framed,   so  that   it  was    diffi- 
cult to  tell  whether  the  pleader  intended  to  rely 
on  the  violation  of  a  public  right  or  of  a  private 
right.    The  right  as  alleged  was  not  traversed,  the 
only  plea  being  not  gpiilty,  but  after  the  verdict  for 
the  plaintiff  a  motion  was  made  in  arrest  of  judg- 
ment, so  that  the  only  question  to  be  decided  was 
whether  the  declaration  was  good  after  verdict. 
All  the  judges  were  of  opinion  that  the  declara- 
tion was  good  upon  the  ground  that  it  sufficiently 
idleged  that  the  plaintiff  had  suffered  a  particubu' 
damage  from  what  was  an  indictable  offence  in  a 
navigable  river,  and  in  Keams  v.  The  Cordwainen 
Company  {6  C.  B..  N.  S..  388)  Willes,  J.,  states  this 
to  have  oeen  the  ground  of  the  decision ;  but  some 
of  the  judges  in  Rose  v.  Groves  do  also  express  an 
opinion  that  the  declaration  might  be  supported 
on    the  ground    that   it    sufficiently    alleged  a 
violation  of    a   private   right,  the  right  aUeged 
not    being   traversed,    but   they    do    not,   as  I 
understand   them,    express  any  opinion    that,  if 
the  right  had  been  traversed,  it  would  have  been 
proved.      Tindal,  C.J.  does  indeed  suggest  that 
the  pieces  of  timber  might  drift  close  to  a  hank 
where  the  water  was  so  shallow  that    no  boat 
could  go  there,  and  that   that  would  not  be  a 
public  nuisance.    Now  we  agree  that  if  it  be  pos- 
sible to    prevent  the    riparian  proprietor  from 
having  an  access  from  the  river  to  his  premises 
by  an  obstacle  placed  in  the  river,  which  would 
not  be  a  public  nuisance,  this  would  afford  a 
ground  for  contending  that  there  was    such  a 
private  right  as  alleged.    It  seems  to  us,  however, 
that  any  such  obstruction  must  necessarily  be  a 
violation  of  the   public  right  of  navigation,  and 
therefore  a  public  nuisance.    The  public  right  of 
navigation,  as  is  pointed  out  bv  Blackburn,  J.  in 
the  case  of  Marshall  v.  The  Ullesioaier  Company 
(25  L.  T.  Rep.  N.  S.  793 ;  L.  Rep.  7  Q.  B.  166) 
includes  a  right  of  disembarking  and  coming  on 
shore  at  any  place  where  persons  navigating  a 
river  have  a  right  to  come  on  shore,  and  therefore, 
if  there  be  an  ot.5truction,  although  in  shallow 
water,  which  prevents  persons  landing  where  they 
are  entitled  to  land,  that  is  a  public  nuisance.    In 
Rose  V.  Groves  the  customers  who  were  hindered 
or  prevented  from  having  access  to  the  plaintiffs 
public  house,  could  not  have  brought  an  action  on 
account  of  the  obstruction,  but  surely  they  conld 
have   prosecuted  an  indictment  to  enforce  their 
right  of  landing.    There  are  two  cases  in  which 
the  courts  of  common  law  have  had  to  consider 
the  consequence  of  an  obstruction  which  prevented 
persons  from  landing  at  a  wharf  where  they  were 
entitled  to  land.     In    the  case  of   the  Eastern 
Counties  RailwoAf  Company  v.  Dorling  (5  C.  B., 
IJ.  S.,  821 ;  28  L.  J.  202,  C.  P.)  the  plaintiff  and 
the  defendant  were  the  owners  of  rival  steam- 
boats, and  were  entitled  t.o  use  the  same  wharf  at 
Ipswich,  by  the  licence  of  the  wharfinger,  to  land 
and  embark  their  passengers.    The  wharf  could 
only  be  approached  by  steamboats  at  high  tide, 
and  the  plaintiffs  had  placed  a  dummy  in  front 
of   tVe   wharf    to    enable    them    to    land  and 
embark  passengers    at    all   times    of    the  tide. 
The   action   was    in    trespass   against  the  de- 
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fondant  for  nsing  the  plaintiff's  dummy  at  high 
tide,  when  the  dummy  prevented  the  defendant's 
yessel  getting  to  the  wharf,  bat  not  at  low  tide, 
when  the  vessel  could  not  have  got  to  the  wharf, 
eren  if  there  had  been   no   dummy.    A   great 
nomber  of  pleas   were   pleaded,   but   they   all 
depended  upon  the  public  right  of  navigation,  and 
nothing  w&s  said  about  any  private  right  in  the 
wharfinger.    In  McurshaU  v.  The  TJllMwaier  Oomr 
pony  (25  L.  T.  B^.  K  S.  793 ;  L.  Bep.  7  Q.B., 
166)  the  plaintiff  was  the  owner  of  the  soil  covered 
with  water,  and  kept  up  a  pier  in  the  lake  which 
prevented  the  defendants    from  bringing    their 
steamboats  close  to  the  land  immediately  a^oii^ing 
the  commencement  of  the  pier,  of  which  land  the 
defendants  were  the  lessees.    This,  therefore,  was 
a  case  in  which  the  riparian  proprietor  was  directly 
deprived  of  access  to  his  own  property.    It  was 
held  that  the  defendants  were  entitled  to  use  the 
plaintifiTs  pier,  but  their  rii^ht  to  do  so  was  entirelv 
rested  upon  tiie  li&e  being  a  public  navigable  lake. 
There  were  no  pleadings,  but  Blackburn,  J.  states 
what  would  have  been  the  proper  plea  for  the 
defendants  to  have  pleaded.    He  says  :  "  I  think 
that  if  this  case  turned  upon  a  plea,  it  would  be 
snfBcient  to  allege  that  the  plaintiff  maintained  the 
pier  in  such  a  place  that  it  was  impossible  for  the 
pnblic  to  use  tneir  right  to  navigate  without  either 
knocking  down  or  removing  it,  and  therefore  the 
defendants,  having  a  right  to  go,  went,  doing  no  un- 
necessary damage,  across  the  pier. "    We  cite  these 
cases  not  as  decisions  that  there  is  no  such  private 
right  as  alleged,  but  as  proving  that  the  wharfinger 
is  amply  protected  in  his  right  of  access  to  his  wharf 
by  his  interest  as  one  of  the  public  in  the  right  of 
pnblic  navigation,  and  that  there  is  no  necessity 
to  invest  any  private  right  in  him  as  a  riparian 
proprietor.    There  also  appears  to  us  to  be  great 
difficulty  in  making  any  sound  distinction  between 
an  obstruction  in  the  nver  which  makes  the  access 
to  a  wharf  less  convenient  and  an  obstruction  in 
the  river  which  absolutely  stops  it  up.     As  a 
general  rule,  whatever  renders  the  enjoyment  of 
an  easement,  either  natural  or  acquired,  less  con- 
venient, or  partially  obstructs  it,  is  as  much  a 
violation  of  the  right  as  that  which  totally  destroys 
it.    A  riparian  proprietor  above  the  flow  of  the  tide 
can  bring  an  action  against  a  person  who  diverts 
a  half  or  anv  substantial  quantity  of  the  water 
as  well  as  if  he  diverted  the  whole.    So  a  person 
entitled  to  a  carriage  way  or  a  footway  can  bring 
an  action  against  a  person  who  puts  up  a  gate  or  a 
stile  where  there  was  no  gate  or  stile  before, 
although  such  ^te  or  stile  may  only  cause  a  slight 
inconvenience  m  using  the  way.    If  a  wharfinger 
had  really  a  private  right,  distinct  from  the  public 
right  of  navigation,  to  a  free  access  from    the 
river  to  his  wharf,  it  seems  to  us  he  could  bring  an 
action,  grounded  on  his  private  right,  against  any 
one  who  rendered  that  access  less  convenient; 
but  Keama  v.  The  Cordwainera  Company  (6  0.  B., 
N.  8.,  388),  and  The  Attorney-General  v.  The  Con- 
eervators  of  the  Bdver  Thames  (I  H.  &  M.  1)  are  direct 
decisions  that  he  can  bring  no  sach  action.    On 
the  whole  we  are  of  opinion  that  the  right  of  a 
wharfinger  to  bring  an  action  or  file  a  bill  on 
account  of  an  obstruction  in  the  river  which  ren- 
ders the  access  to  his  wharf  less  convenient,  and 
his  right  to  bring  an  action  or  suit  on  account  of 
an  obstruction  in  the  river  which  deprives  him  of 
all  access  to  his  wharf,  depends  on  the  same  legal 
principle — ^namely,  that  he  •  suffers  a  particular 


damage  from  a  public  nuisance,  and  that  in  neither 
case  is  there  a  violation  of  any  private  ri^ht  of  hie 
distinct  from  the  public  right  of  navi^tion  which 
is  in  all  the  Queen's  subjects.  If  this  conclusion 
is  correct,  it  seems  to  us  to  follow  that  we  cannot 
affirm  the  decision  of  the  Yioe-ChanceUor  con* 
sistently  with  the  cases  of  Keams  v.  The  Cord' 
wamera  Compamy  and  The  Attomey-G^enercd  v.  The 
Oonaervaiora  of  the  River  Tha/mest  and  we  are  cer- 
teinly  not  prepared  to  overrule  those  decisions. 
They  have,  no  aoubt,  been  extensively  acted  upon, 
and  we  think  they  were  rightly  decided.  If  the 
Conservators  ceuld  not  licence  the  erection  of  any 
wharf  or  pier  which  to  a  gpreater  or  less  extent 
interfered  with  the  access  of  any  wharfinger  to  his 
wharf,  the  Conservators  could  not  exercise  their 
powers  in  the  way  intended  by  the  Legislature. 
We  think  that  the  rights  which  are  reserved  by 
the  179th  section  are  the  private  rights  of  the 
owners  and  occupiers  of  wharves,  and  not  their 
interest  in  the  public  navigation  of  the  river.  On 
these  grounds  we  think  that  the  decree  of  the 
yice-Chancellor  must  be  reversed  and  the  bill  dis- 
missed with  costs,  except  the  costs  occasioned  by 
the  defendants'  (the  Fishmongers'  Company), 
claim  of  an  exclusive  right  to  the  use  of  Winck- 
worth's  Hole,  and  which  costs  are  to  be  paid  to 
the  plaintiff;  one  set  of  costs  to  be  set-off  against 
the  other. 

Solicitors  for  the  plaintiff,  BretteU,  Smythe  and 
BrettelL 

Solicitor  for  the  Fishmongers'  Company,  0.  0. 
Humphreya. 

Solicitors  for  the  Conservators  of  the  Thames, 
Frere  and  Co. 
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Wedneadayt  Jtme  2, 1875. 

Briggs  V,  Sharp. 

Advowaon — Direction  hy  testator  to  adl — Right  to 

next  preaentation. 

A  teatator,  who  waa  the  ovmer  of  an  advowaon,  hy 
his  mill  directed  hia  executor's  to  sell  the  same 
wlien  the  church  waa  full,  and  to  inveat  the 
proceeda,  and  pay  the  intereat  thereof  to  hia 
wife  for  life  for  the  maintenance  of  hm-self  and 
tJieir  children,  and  after  her  death  then  to  hia 
children.  At  the  time  of  tlie  testator's  death  the 
church  was  full,  hut  the  executors  did  not  succeed 
in  effecting  a  sale  of  the  advowson  hefore  the 
incumbent  died. 

Held  that    the  equitable    ownerahip  being  in  the 
wife  during  her  life,  ahe  waa  entiited  to  nominate 
to  the  living. 
Special  Case. 

The  Rev.  James  Briggs,  clerk  in  holy  orders,  by 
his  will,  dated  the  23rd  July  1873,  after  appointing 
his  wife,  the  plaintiff,  Sarah  Ann  Briggs  and  the 
defendants  Thomas  Sharp  and  A.  W.  Crickmay  to 
be  executors  and  trustees  thereof,  and  after  reciting 
that  he  was  possessed  of  a  sum  of  13,000L,  which 
had  been  lent  by  him  for  a  term  expiring  in  1881, 
and  that  he  was  also  possessed  of  the  advowson  of 
High  Halston,  in  the  county  of  Kent,  endowed 
with  8002.  per  annum  tithe  rentcharge,  and  to 
which  appertained  a  rectory  and  seven  acres  of 
glebe  lana,  and  that  he  was  also  possessed  of  two 
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acres  of  freehold  land  adjoining  the  churchyard  at 
High  Halston  aforesaid,  directed  the  interest  of 
the  13,000{.  to  be  paid  in  the  same  manner  as 
thereinafter  directed  concerning  the  dividends  of 
the  3Z.  per  cent.  Consols,  upon  which  the  13,0002. 
when  received  was  to  be  invested ;  and  he  directed 
that  his  executors  should  get  in  and  receive  the 
13,000Z.  at  the  expiration  of  the  term,  and  should 
invest  the  same  in  Consols,  and  pay  the  dividends 
thereof  to  his  wife  during  her  life  for  the  mainten- 
ance of  herself  and  their  children,  and  after  her 
death  then to|his  children  as  therein  mentioned;  and 
after  the  death  of  his  wife  and  the  last  of  his 
children,  he  directed  the  moneys  so  to  be  invested 
to  be  applied  as  therein  mentioned.  The  will  then 
proceeaed — "  And  as  regards  the  said  advowson, 
house,  and  glebe  land  and  freehold  land,  I  direct 
that  if  the  hving  become  vacant  by  my  death,  and 
the  advowson  have  not  been  previously  sold, 
then  and  in  such  case  the  presentation  be 
offered  by  my  said  executors  to  [naming  certain 
persons].  And  when  the  church  is  full,  I  direct 
my  said  executors  to  sell  the  advowson  thereof, 
either  by  public  auction  or  private  contract, 
as  to  them  may  seem  most  advisable,  and  if  by 
private  contract  then  for  such  price  as  they  shall 
imder  competent  advice  deem  in  their  absolute 
discretion  reasonable  and  sufficient ;  and  also  to 
sell  the  said  two  acres  of  freehold  land  aforesaid 
either  by  public  auction  or  private  contract  as 
aforesaid,  and  to  invest  the  proceeds  of  the  said 
sales  in  and  upon  the  said  3Z.  per  Cent.  Consolidated 
Annuities,  and  to  pay  the  interest,  dividends  and 
annual  produce  thereof  unto  my  said  wife  in 
the  same  manner  and  for  the  same  purpose  as 
hereinbefore  directed  in  respect  of  the  said  sum 
of  13,000Z.  hereinbefore  directed  to  be  invested." 
The  testator  died  on  the  23rd  SepL  1874,  leaving 
five  infant  daughters,  who  were  his  co-heir- 
esses-at-law,  and  his  will  was  proved  by  the 
executrix  and  executors  thereof  on  Oct.  28,  1874. 

The  living  of  High  Halston  which  had  not  been 
sold  did  not  become  vacant  by  the  death  of  the 
testator,  and  at  the  time  of  his  death  the  church 
was  full.  The  incumbent  died  on  the  18th  Feb. 
1875  before  the  trustees  had  sold  the  advow- 
son, although  they  had  made  an  attempt  to  do  so 
which  was  unsuccessfiil.  The  question  submitted 
to  the  court  was  in  whom  the  right  to  nominate 
to  the  living  was  vested. 

Macnaghten,  for    the    plaintiff,  the    testator's 
widow,  contended  that  tne  equitable  ownership 
for  life  was  in  the  plaintiff,  and  that  she  was 
entitled  to  nominate  and  referred  to 
Hawkins  v.  Chappal,  1  Atic.  621. 

Colt,  for  the  executors,  argued  that  although  at 
law  a  living  was  a  beneficial  interest,  yet  it  could 
not  produce  income  either  for  the  maintenance  of 
children  or  accumulation,  and,  therefore,  no  bene- 
ficial interest  was  given  by  the  will,  and  the  right 
of  presentation  descended  to  the  co-heiressess-at- 
law.     He  referred  to 

Martin  v.  Martin^  12  Sim.  579 ; 
Sherrard  r.  Lord  Harboroughf  Amb.  165. 

Chraham  Hastivga,  for  the  infant  co-heiresses-at- 
law,  submitted  that  there  was  an  intestacy  as 
regarded  the  advowson,  and  that  it  descended  on 
the  infant  co-heires8ess.    He  cited 

Lambe  v.  Eames,  L.  Bep.  6  Ch.  597 :  25  L.  T.  Bep. 

N.  8.  175 ; 
Carr  ▼.  Living,  28  Beav.  644  s 
Mackett  T.  Mackett,  L.  Bep.  14  Eq.  48  ; 
JohMtoM  V.  Baker,  6  De  G.  M.  &  G.  439. 


Sir  GioRos  Jessel. — I  think  this  is  a  dear  case. 
The  testator  was  the  owner  of  an  advowson.    He 
anticipated,  obviously  from  the  will  itself,  that  the 
incumbent,  who,  I  suppose,  was  an  old  man,  would 
die  in  his  lifetime,  and  that  the  advowson  would 
become  valuable.    I  suppose  he  bought  the  advow- 
son with  the  view  of  presenting  himself,  he  beine 
a  priest  in  holv  orders.     B^  his  will  he  first  of  m 
gives  a  sum  of  13,000L  to  his  trustees,  and  directs 
them  to  invest  it  and  pay  the  interest,  dividends, 
and  annual  produce  thereof  to  his  wife  "  during 
her  life  for  the  maintenance  and  support  of  herseS 
and  our  children."    I  am  not  going  to  decide  now 
whether  there  is  any  obligation  upon  the  wife  to 
maintain  the  children,  or  whether  these  words 
were  used  merely  to  express  the  purpose  which  the 
testator  had  in  view  in  giving  the  money  to  his 
wife ;  but  this  I  do  decide,  that  the  children  do  not 
take  as  joint  tenants  with  the  wife,  and  that  the 
wife  takes  the  income.    He  then  disposes  of  the 
advowson.    He  does  not  devise  it,  which  I  think 
he  ought  to  have    done.      The    draftsmaUj    re- 
collecting the  difficulty  occasioned  by  an  advowson 
descending  upon  infants,  used  these  words : ''  And 
as  regards  the  said  advowson,  house,  and  glebe 
lands  and  freehold  land,  I  direct  that,  if  the  living 
become  vacant  by  my  death,  and  the  advowson 
have  not  been  previously  sold,  then  and  in  such 
case  the  presentation  be  offered  by  my  said  execu- 
tors to  my  dear  brother  m  the  priesthood,"  and  so 
on.    How  that  can  happen  I  do  not  know,  because 
the  instant  the  living  becomes  vacant  by  his  death 
the  advowson  cannot  be  sold,  except  in  defiance  of 
the  law.    If  it  were  sold  in  his  lifetime,  of  course 
the  advowson  would  have  gone,  and  there  would 
have  been  nothing  for  the  will  to  operate  upon. 
If  the  friend  whom  he  mentions  refuses  to  accept 
it,  then  he  directs  it  shall  be  offered  to  somebody 
else,  "  and  when  the  church  is  full " — not  full  in 
manner  aforesaid — ^he  directs  the  executors  to  sell 
the  advowson  and  two  acres  of  land,  and  to  invest 
the  proceeds  of  the  sale,  not  only  of  the  advowson, 
but  also  of  the  freehold  land,  in  three  per  cenl 
Consols,  "  and  to  pay  the  interest  dividends  and 
annual  produce  thereof  unto  my  wife  in  the  same 
manner  and  for  the  same  purpose  as  hereinbefore 
directed  in  respect  of  the  said  interest  dividends 
and  annual  produce  of  the  13,000L"    He  died  on 
the  23rd  Sept.  1874  leaving  the  incumbent  of  the 
advowson  in  possession.    I  am  told  the  trustees 
tried  to  sell,  but  could  not.    That  may  relieve  them 
of  the  consequences  of  a  breach  of  trust.    Bat  the 
incumbent  lived  till  the  18th  Feb.  1875,  so  that 
there  was  an  interval  from  the  23pd  Deo.  1874  till 
the  18th  Feb.  1875,  during  which  they  might 
have  sold  the  advowson ;  ana  certainly  they  ou^t 
to  have  sold  it  as  quickly  as  possible,  for  it  is  quite 
obvious  by  the  very  terms  of  the  will  that  the 
incumbent  was  not  expected  to  live  very  long. 
Now,  that  being  so,  there  is  a  trust  with  r^pectto 
the  property.  The  same  observations  apply  to  the 
freehola  land — he  directed   the  trustees  to  sell* 
which  they  had  the  power  of  doing,  and  to  invest 
the  proceeds.  In  this  court  that  is  a  gift  of  the  pro- 
perty.   A  gift  of  the  proceeds  of  a  sale  of  property 
IS  a  gift  of  the  property  itself.  Nothing  can  be  better 
settled  in  this  court  than  that  the  mere  delay 
of  a  trustee  in  converting  property  does  not  affect 
the  tit^e  of  the  cestuis  qus  trasi,    A  trustee  coald 
not  by  the  exercise  of  his  caprice  or  even  reason- 
able discretion  as  to  the  time  and  mode  of  sale, 
control  the  direction  of  the  testator  that  he  shall 
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sell  when  it  is  full — that  is  as  soon  as  possible — and 
give  the  prooeeds  to  the  cestuis  que  tnuL  The 
property  is  fixed  by  the  testator,  and,  consequently, 
the  property,  if  not  sold,  belonss  to  the  person  or 
persons  to  whom  the  prooeeds  of  the  sale  are 
given.  I  am  hesitating  whether,  with  regard  to 
we  freehold  land,  I  am  compelled  to  say  that  if  the 
testator  had  not  devised  it,  out  simply  (Greeted  it 
to  be  sold,  so  that  the  trust ,  as  far  as  the  le^ 
estate  is  concerned,  would  have  had  to  be  earned 
out  hj  means  of  a  common  law  power  of  sale,  the 
oo-heiresses-at-law  would  be  entitled  to  the  estate 
until  the  sale.  In  my  opinion  that  is  not  so ;  the 
contrary  is  clearly  settlea ;  and  in  equity  the  co- 
heiresses-at-law  are  mere  trustees  for  the  persons 
to  whom  the  proceeds  of  the  sale  are  given.  That 
being  so,  the  co-heiresses-at-law  are  not  entitled ; 
and  it  folio  vrs,  in  my  opinion,  if  the  previous  part 
of  the  will  is  correctly  construed,  that  the  wife 
is  entitled.  I  shall  so  decide,  and,  in  answer  to 
the  question,  say  that  the  wife  is  the  person 
entitled  to  nominate  a  clerk  to  be  presented  by 
the  infants. 

Solicitors :  Smith  and  WaU. 


V.C.  lICAIiXVS'    COUBT. 

Seportod  bj  F.  Gould  and  Jaxm  E.  Hours,  Esqra., 

fiftrricten.at-Law. 


TuesdoAfy  July  27, 1875. 

Be  Ttnbmouth  Borough  Tramway  Oompant 

(Limited). 

nS'amAoays  Act  1870,  rule  26 — Application  of  deposit 

fund — Debts — Bights  of  Crown, 
A  company,  incorporoUed  under  The  Gom/panies 
Acts,  obtained  a  provisional  order  to  construct  a 
tramway.  No  tramway  was  ever  commenced,  and 
the  company  was  ordered  to  be  wound-up.     The 
only  shareholders  were    the   subscribers  to  the 
memorandum  of  association ;  the  only  debt  due 
from  the  company  was  less  than  the  amount  of  the 
deposit  fumd. 
The  Gouai,  on  the  petition  of  the  official  liquidator, 
under  the  discretion  given  by  The  Tramwa/ys  Act 
1870,  rule  26,  ordered  the  deposit  fund  to  be  paid 
out  to  the  petUioner,  to  be  applied  by  him  for  the 
benefit  of  the  company's  creditors,  and  refused  to 
consider  it  forfeited  to  the  Grown, 
This  was  a  petition  by  the  official  liquidator  of 
the  company,  praying  that  a  sum  of  549Z.   8». 
Consols  (being  41.  per  cent,  on  the  estimated  cost 
of  constructing  a  certain  tramway),  which,  pur- 
suant to  the  Tramways  Act  1870,  and  the  rules 
thereof,  had  been  transferred  into  coart,  might  be 
transferred  to  the  petitioner. 

The  company  was  incorporated  on  the  9th  April 
1872,  under  the  Companies'  Acts  1862  and  1867, 
for  the  purpose  (amongst  other  things)  of  obtain- 
ing provisional  orders  for  constructing  tramways 
in  the  borough  of  Tynemouth. 

The  capital  of  the  company  was  50,0002.,  di- 
vided into  5000  shares  of  10£.  each. 

The  only  shareholders  were  the  subscribers  to 
the  memorandum  of  association,  who  had  subscribed 
between  them  for  175  shares. 

On  the  6th  Aug.  1872  the  provisional  order, 
which  had  been  obtained  by  the  company  pursuant 
to  the  Tramways  ^ct  1870,  came  into  operation. 
No  time  was  limited  by  the  provisional  order  for 
the  commencement  of  the  works  thereby  autho- 
rised. 

Mao.  Gas.— Vol  TX. 


The  company  never  commenced  the  works 
authorised  by  the  provisional  order,  and  on  the 
28th  May  1875  the  company  was  ordered  to  be 
wound  up,  and  shortly  afterwards  the  petitioner 
was  appointed  official  liquidator. 

By  the  chief  clerk's  certificate,  dated  the  14th 
July  1875,  it  appeared  that  the  only  claim  agiinst 
the  company  was  that  of  The  Tramways  Union 
Company  for  392L 

The  Tramways  Act  1870,  rule  26,  provided  that 
if  the  promoters  empowered  by  the  provisional 
order  to  make  the  tramway  did  not,  within  the 
time  in  the  provisional  order  prescribed,  and  if 
none  was  prescribed,  then  within  two  years  from 
the  commencement  of  the  operation  of  the  provi- 
sional order,  complete  the  tramway,  then  the  de- 
posit fund  should,  after  the  expiration  of  the  time 
aforesaid,  be  applied  towards  compensating  all 
road  authorities  for  the  expenses  incurred  by  them 
in  taking  up  any  tramway  placed  by  the  pro- 
moters as  therein  mentioxied ;  and  if  no  such  com- 
pensation should  be  payable,  then  the  said  deposit 
fund  should  either  be  forfeited  to  her  Majesty, 
"  or  in  the  discretion  of  the  court,  if  the  promoters 
are  a  company,  and  such  company  is  insolvent,  or 
has  been  ordered  to  be  wound-up,  or  a  receiver  has 
been  appointed,  shall  wholly  or  in  part  be  paid  or 
transferred  to  such  receiver,  or  to  the  liquidator 
or  liquidators  of  the  company,  or  be  otherwise  ap- 
plied as  part  of  the  assets  of  the  company,  for  the 
benefit  of  the  creditors  thereof." 

The  petitioner  now  applied  that  the  fund  in 
court  should  be  transferred  to  him,  to  be  by  him 
applied  as  part  of  the  assets  of  the  company  for 
tne  benefit  of  creditors. 

Hifigins,  Q.C.  and  McLaren,  in  support  of  the 
petition. — ^The  company  having  been  wound-up, 
the  court,  in  the  exercise  of  its  discretion,  will 
order  the  fund  to  be  paid  out  to  the  official  liqui- 
dator for  the  benefit  of  creditors :  (Tramways  Act 
1870,  rule  26.)  The  court  will  never  make  a  call 
on  contributories  where,  as  here,  there  is  a  suffi- 
cient fund  aliunde,  to  pay  the  only  daim  against 
the  company.  In  Be  The  Gomm^n  Boad  Gon* 
veyance  Company  (Zrimt^ed), before  Vice-chancellor 
Hall  (unreported),  the  court  made  a  similar 
order. 

Bigby,  for  the  Crown. — ^In  Be  The  Common  Boad 
Conveyance  Company  {Limited)  there  were  no 
assets,  as  all  the  shares  were  fully  paid  up.  The 
court  can  only  apply  the  deposit  money  for  the 
benefit  of  creditors.  Here  the  company  is  not  in- 
solvent, it  has  17502.  of  uncalled  share  capital,  and 
the  only  claim  against  the  compan v  is  a  sum  of 
3922.  Unless  it  is  shown  that  the  deposit  money 
will  be  required  to  pay  the  company  s  debts,  the 
court  has  no  discretion,  under  rule  26,  to  make  tbid 
order  {Be  London  and  County  Tramways  Company, 
L.  Rep.  W.N.  1875.  p.  49). 

The  Vic£-Chanc£LLOR  said  that,  in  the  events 
which  had  happened,  the  deposit  was  to  be  dis- 
posed of  under  the  26ch  rule.  That  rule  provided 
for  payment  of  compensation  in  respect  of  various 
things;  and  if  no  such  compensation  should  be 
payable,  then  the  deposit  fund  was  to  be  for- 
feited to  the  Crown,  "  or  in  the  discretion  of  the 
court,  if  the  promoters  are  a  company  and  such 
company  is  insolvent,  or  has  been  ordered  to  be 
wound-up,  or  a  receiver  has  been  appointed,  shall 
wholly  or  in  part  be  paid  or  transferred  to  s  uch 
receiver  or  to  the  liquidator  or  liquidators  of  the 
company,  or  be  otherwise  applied  as  part  of  the 

4  B 


554 


MAGISTRATES'  OASES. 


Q.B.] 


Wemyss  (app.)  V,  Hopkins  (reap.). 


[Q-B. 


assets  of  the  company  for  the  benefit  of  the  cre- 
ditors thereof."  The  court  had,  therefore,  a  dis- 
cretion to  say  either  that  it  should  go  to  her 
Majesty  or  to  the  applicant.  His  Honour  was  of 
opinion  that  the  court  ought  to  exercise  its  dis- 
cretion in  favour  of  the  official  liquidator.  It  was 
said  that  the  court  ought  not  to  do  that,  because 
the  seven  persons  who  had  subscribed  the 
memorandum  might  be  resorted  to  for  pay- 
ment of  debts.  That  would  be  unjust.  C  the 
subscribers  had  subscribed  bona  fide,  they 
were  entitled  to  the  deposit.  The  court  must 
regard  the  subscribers  as  the  persons  who  had 
provided  the  deposit;  and  thev  were,  therefore, 
entitled  to  it,  after  payment  of  debts.  There  had 
been  a  winding-up  order,  and  there  was  only  one 
debt  to  be  paid.  In  Be  Londoti  and  Goimty  Tram- 
wa/ys  Gonvpawy,  Hall,  Y.G.,  ordered  that  the  deposit 
should  be  applied  first  in  satisfying  the  Attorney- 
Geneitd's  costs,  and  then  that  the  balance  should 
be  paid  to  the  ofiicial  liquidator.  His  Honour  in- 
tended to  make  precisely  the  same  order :  the  costs 
of  the  Attomey-Greneral  would  be  paid  first,  and 
then  the  balance  would  be  paid  to  the  official 
liquidator.  The  rule  did  not  mean  that  people 
should  be  called  upon  to  pay  on  their  shares,  only 
in  order  to  enable  the  Crown  to  take  the  deposit. 
What  the  Vice-Chancellor  meant  b^  his  decision 
was,  that,  the  court  having  a  discretion,  the  deposit 
should  go  to  pay  the  debts  of  the  company. 

Solicitors,  Aahwrat,  Morris^  and  Go. ;  Raven  and 
Hare. 


COUBT  OF  QUEEV8  BEVCH. 

Reported  by  J.  Shobtt  and  M.  W.  MoKsllas,  Eeqrt., 

BarriBters-at-Law. 


Mcmday,  May  31, 1875. 
Wemtss  (app.)  V.  Hopkins  (resp.). 

Gausmg  damage  on  highway — Assault — 5  ^  6  Will 
4,  c.  50,  8.  78—24  ^  25  Vict.  c.  100,  a.  42— First 
conviction  bar  to  second. 

A  conviction  tmder  5  ^'  6  WiU.  4,  c.  50,  s.  78  for 
causing  injury  to  a  verson  on  a  highway  by  negli- 
gence or  wilful  misbehaviour  is  a  bar  to  a 
subsequent  conviction  for  assault  under  24  ^  25 
Vict.  c.  100,  s.  42  on  the  same  facts. 
On  the  26th  June  1874,  Waiter  Wemyss,  the 
appellant,  was  convicted  before  the  justices  at 
petty  sessions,  on  the  complaict  of  the  super- 
intendent of  police,  for  having,  on  the  15th  June, 
while  driving  on  the  highway,  struck  the  horse  on 
which  Jane  Hopkins,  the  respondent,  was  riding, 
which  caused  her  to  fall  and  suffer  serious  injury, 
and  was  fined  2Z.  This  conviction  took  place  under 
the  Highway  Act  1835  (5  &  6  Will.  4,  c.  50),  s.  78, 
which  provides  that  **  if  the  driver  of  any  carriage 
whatsoever  upon  any  part  of  any  highway  shall, 
by  negligence  or  wilful  misbehaviour,  cause  any 
hurt  or  damage  to  any  person,  horse,  cattle,  or  goods 
conveved  in  any  carriage  passing  or  being  upon 
such  highway.  .  .  .  "every  person  so  ofending 
in  any  of  the  cases  aforesaid,  and  being  convicted 
of  any  such  offence,  either  by  his  own  confession, 
the  view  of  a  justice,  or  by  the  oath  of  one  or  more 
credible  witnesses  before  any  two  justices  of  the 
peace,  shall,  in  addition  to  any  civil  action  to 
which  he  may  make  himself  liable,  for  every  such 
offence  forfeit  any  sum  not  exceeding  hi.  in  case 
such  driver  shall  not  be  the  owner  of  such  .  .  . 
carriage,  and  in  case  the  offender  be  the  owner  of 


such  .  .  .  carriage  then  any  sum  not  exceeding 
101." — or  in  default  be  imprisoned  for  not  more 
than  six  weeks. 

On  the  6th  July  the  respondent  commenced  an 
action  against  the  appellant  in  the  County  Court, 
claiming  502.  as  damages  sustained  by  the  respon- 
dent in  consequence  of  the  appellant  striking  the 
horse  on  which  she  rode  and  pushing  her  and 
causing  her  to  fall  thereupon,  on  the  15th  June 
1872,  and  for  the  board  and  lodging  of  the  respon- 
dent during  her  illness  arising  therefrom,  and  also 
for  loss  of  wages,  and  medical  and  other  expenser 
incurred  by  reason  thereof.  On  the  17th  July  the 
cause  was  adjourned  until  the  next  court  by  consent 
of  both  parties.  On  the  5th  Aug.  the  cause  was 
removed  into  the  Queen's  Bench  by  writ  of 
certiorari  upon  the  motion  of  the  attorney  for  the 
appellant. 

On  the  7th  Aug.  a  complaint  preferred  by  the 
respondent  against  the  appellant  under  24  &  25 
Yict.  c.  100,  s.  42  for  an  assault  committed  on  the 
15th  June,  was  heard  before  two  justices,  who 
convicted  the  appellant,  and  adjudged  him  to  pay 
IZ.  and  II.  for  costs.    By  24  &  25  Yict.  o.  100,  s.  42 
"Where  any   person  sball  unlawfully  assault  or 
beat  any  other  person,  two  justices  of  the  peace, 
upon  complaint   by  or  on   behalf  of    the  party 
aggrieved,  may  hear  and  determine  such  offence, 
and  the  offender  shall,  upon  conviction  thereof 
before  them,  at  the  discretion  of  the  justices,  either 
be  committed  to  the  common   gaol  or  house  of 
correction  there  to  be  imprisoned  with  or  without 
hard    labour    for    any  term  not  exceeding    two 
months,  or  else  shall  forfeit  and  pay  such  fine  as 
shall  appear  to  them  to  be  meet,  not  exceeding, 
together  with  costs  (if  ordered),  the  sum  of  5Z.," — 
in  default  imprisonment,  with  or  without  hard 
labour,  not  exceeding  two  months.     The  respon- 
dent aiterwards  abandoned  the  civil  action  com- 
menced by  her  against  the  appellant  as  aforesaid. 
The  appellant  applied  to  the  justices  testate  a  case 
under  20  &  21  Vict.  c.  43,  which  they  refused  to  do. 
He  afterwards  obtained  a  rule  from  the  Court  of 
(Queen's  Bench  calling  on  them  to  state  a  case,  and 
the  case  was  stated  in  obedience  to  this  rule.  Upon 
the  hearing  of  the  said  last-mentioned  complaint 
on  the  7th  Aug.  1872,  it  was  proved  on  the  part  of 
the  respondent,  and  found  as  a  fact  that  the  appel- 
lant did,  on  the  15th  June  1872,  unlawfully  and 
wilfully  strike  and  push  against  the  horse  upon 
which  the  respondent  was  nding,  and  also  against 
the  respondent  herself,  and  thereby  caused  her  to 
fall  from  the  horse  to  the  ground,  whereby  she 
sustained  certain  hurt  and  damage.    It  was  con- 
tended on  the  part  of  the  appellant,  that  as  he  had 
been  duly  convicted  of  the  complaint  preferred 
against  him,  and  heard  on  the  26th  June  1872,  be 
could  not  be  convicted  again  upon  that  occasion, 
for  what,  his  attorney  contended,  was  the  same 
offence,  and  also  that  previously  to  issuing  the 
summons,  the  respondent  had  elected  her  choice  of 
remedy  against  the  appellant  by  commencing  an 
action  for  damages  in    the  County  Court.    The 
questions  of  law  for  the  opinion  of  the  court  were — 
First,  whether    the    appellant  having  been  con- 
victed on  the  26th  June  1872,  under  b&6  Will.  4, 
c.  50,  s.  78  as  hereinbefore  stated,  upon  the  com- 
plaint of  the  superintendent  of  police,  could  again 
be  convicted  on  the  7th  Aug.  1872,  under  24  db  25 
Yict.  c.  100,  s.  42,  upon  the  complaint  of  the 
respondent.     Secondly,  whether    the  respondent 
having  previously  to  the  issuing  of  the  summons 
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ttpon  which  the  seoond  convicfciozi  was  founded, 
cozmnenoed  an  action  in  the  County  Court  for 
damages  for  the  injury  she  sustained  on  the  15th 
June  1872,  as  herein  stated,  had  not  thereby  elected 
her  choice  of  remedy  so  as  to  render  the  second  con- 
Tiction  bad  in  law.  If  the  court  should  be  of 
opinion  that  the  said  second  conviction  was  legally 
and  properly  made,  and  that  the  appellant  was 
liable  as  aforesaid,  then  such  conviction  to  stand ; 
but  if  the  court  should  be  of  opinion  otherwise, 
then  the  said  conviction  to  be  quashed. 

Arthur  Charles,  for  the  appellant. — [Blackbujin, 
J. — The  money  which  the  justices  can  order  to  be 
paid  under  24  &  25  Vict.  c.  100,  s.  42  is  not  com- 
pensation to  the  party  injured,  but  a  fine ;  the 
seoond  point  is,  therefore,  utterly  untenable.]  The 
conviction  is  bad  on  the  first  ground.  The  appel- 
lant having  been  convicted  under  5  &  6  Will.  4,  c.  50, 
s.  78,  ought  not  to  have  been  afterwards  convicted 
on  the  same  facts.  In  B.  v.  Elrington  (31 L.  J.  14, 
M.  C),  the  dismissal  by  justices  of  a  complaint  for 
an  assault  was  held  a  bar  to  an  indictment  for  un- 
lawfully wounding  and  for  an  assault  occasioning 
actual  bodily  harm  arising  out  of  the  same  circum- 
staqces.  Cockburn,  C.J.,  in  his  judgment  in  that 
case  says :  *'  It  is  a  fundamental  principle  that  out 
of  the  same  state  of  facts  a  series  of  prosecutions 
is  not  to  be  allowed."  That  applies  to  the  present 
case.  The  facts  proved  on  the  second  occasion 
were  the  same  as  those  on  which  the  first 
conviption  proceeded,  which  makes  the  second 
conviction  illegal.  (See  Chitty 's  Criminal  Law,  vol.  1 , 
pp.  452, 461 ;  2  East's  P.  C.  p.  519).  Most  of  the  cases 
which  have  arisen  have  been. cases  where  anterfois 
acquit  has  been  pleaded,  but  the  principle  is  the 
same.  In  B.  v.  Walker  (2  M.  &  B.  446)  where  the 
prisoner  had  been  convicted  and  fined  for  assault 
before  two  magistrates,  and  was  afterwards  indicted 
on  the  same  facts  for  felonious  stabbing,  Coltman,  J. 
held  that  a  plea  of  auterfois  convict  was  a  bar  to 
the  indictment.  B.  v.  Stanton  (5  Cox  C.  C.  324)  is 
to  the  same  effect.  [Blackbu&n,  J. — In  those  cases 
the  conviction  was  under  9  Geo.  4,  c.  31,  by  s.  28 
of  which  Act  a  person  convicted  before  justices  and 
punished  was  *'  released  from  all  further  or  other 
proceedings,  civil  or  criminal,  for  the  same 
cause."  There  is  no  such  provision  in  5  &  6  Will. 
4,  c.  50,  so  this  case  must  proceed  on  the  rule  of 
common  law,  but  I  can  see  no  distinction  in 
principle  between  a  summary  conviction  and  any 
other.]  The  language  used  by  Byles,  J.  in  giving 
judgment  in  B,  v.  Morris  (L.  Bep.  1,  C.  C.  B.  at  p. 
94)  shows  that  he  considered  that  a  conviction 
before  magistrates,  and  a  conviction  by  a  jury,  had 
the  same  effect.  [Field,  J. — In  Paley  on  Summary 
Convictions,  145  (5th  edit.),  the  rule  is  thus 
stated :  "  The  true  test  to  show  that  such  previous 
conviction  or  acquittal  is  a  bar  is  whether  the 
evidence  necessary  to  support  the  second  proceed- 
ing would  have  been  sufficient  to  procure  a  legal 
conviction  on  the  first."]  In  Broom's  Legal 
Maxims,  p.  258  (2nd  edit.),  the  same  rule  is  laid 
down.  The  facte  here  had  already  been  the  subject 
of  ajudgment,  and  the  case  is  within  the  principle 
of  King  v.  Hoa/re  (13  M.  &  W.  494).  The  same 
principle  which  applies  to  the  judgments  of  the 
Bupenor  Courts  applies  to  the  judgment  courts  of 
competent  jurisdiction  created  by  statute.  The 
respondent  did  not  appear. 

Blackbu&n,  J.— I  think  it  is  clear  that  the  fact 
of  a  person  having  been  convicted  under  one  Act 
of  Parliament  is  a  bar  to  a  subsequent  conviction 


for  the  same  assault  under  another  Act.  The 
only  doubt  which  could  possibly  be  enter- 
tained is  whether  it  applies  to  a  case  where 
jurisdiction  is  given  to  two  justices  to  a^ju- 
dicate  upon  a  particular  matter  under  the  pro- 
visions of  a  special  statute,  but  I  think  there  is 
no  reason  for  doubting  that  it  does  so  &pply* 
The  mode  of  conviction  does  not  make  any  diner- 
ence,  if  the  person  is  charged  with  the  same  assault, 
and  the  same  matter  which  was  the  subject  of  the 
previous  charge  is  again  brought  before  th^  court, 
for  he  ought  not  again  to  be  vexed  for  the  same 
cause.  The  averment  in  the  plea  of  cbuterfois  conr 
vict  is  an  averment  of  the  identity  of  the  offence. 
This  case  is  not  exactly  the  same  as  B,  v.  Elrington 
and  B.  v.  Walker  (vMsup,),  for  the  decisions  in  those 
cases  proceeded  on  a  statute  going  much  further 
than  the  common  law.  Here  we  are  driven  back 
to  the  rule  of  common  law,  and  it  is  clear  that  the 
appellant  was  charged  a  second  time  with  the 
identical  matter  for  which  he  had  already  been 
convicted  and  sentenced^,  the  justices,  therefore, 
have  made  a  mistake.  As  to  the  other  ground, 
that  by  commencing  an  action  in  the  County  Court 
the  respondent  had  elected  her  remedy,  that  is 
clearly  no  defence,  for  the  object  of  the  proceedings 
under  24  &  25  Vict.  c.  100,  s.  42  is  to  punish,  while 
the  object  of  the  action  is  to  recover  damajzes. 
Judgment  must  be  for  the  appellant  on  the  first 
point. 

Lush,  J. — I  am  also  of  opinion  that  this  conviction 
must  be  quashed.  To  hold  otherwise  would  be  to 
violate  the  fundamental  maxim  that  no  person 
ought  to  be  punished  twice  for  the  same  offence. 
An  assault  committed  on  a  public  highway  under 
certain  circumstances  is  an  offence  punishable 
under  two  statutes.  Here  the  appellant  was 
prosecuted  under  the  Highway  Act;  he  cannot, 
therefore,  be  afterwards  convicted  because  the  same 
Act  happens  to  be  an  offence  against  two  different 
statutes. 

Field,  J. — I  am  of  the  same  opinion.  The 
principle  is  clearly  stated  in  the  passages 
which  have  been  referred  to  in  Paley  on  Summary 
Convictions  and  Broom's  Legal  Maxims.  Also  I 
think  it  is  quite  clear  that  the  circumstance  that 
th  conviction  took  place  before  a  court  created  by 
statute  makes  no  difference. 

Judgment  for  the  appellant. 

Attorneys  for  the  appellant,  Huglies  and  BeadUs, 
for  BavenhiUf  Aberystwith. 


Tuesday,  Jufne  1, 1875. 

Kay  v.  Oxlbt. 

Bight  of  way — Qrant  by  general  words — Unity  of 
possession — Previous  use  by  tenant. 

Defendcmt,  the  oumer  of  two  adjoining  farms  or 
messua>ges,  each  with  farm  buildings  and  land, 
expressly  permitted  the  tenant  of  one  to  use  a  pri- 
vate fa/rm  road  belonging  to  the  other  vn  order  to 
approach  the  hay  cha/ttiber  which  the  tenant  had 
buUt  over  his  stable.  It  was  not  irnpossible  but 
very  inconvenient  to  carry  hay  to  this  chamber  by 
any  other  mode.  At  the  conchxsion  of  the  tenam^y 
the  defendant  conveyed  the  messuage  amdpremisrs 
of  which  this  stable  amdhay  chamber  formed  part 
to  the  plavntifs,  together  with  ail  ways,  rights  of 
way,  easements,  and  appurtena/nces  to  the  said 
messuage,  land,  and  hereditaments,  or  any  of 
them  now  or  heretofore  demised,  occupied,  or  en- 
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joyed,  or  reputed  as  part  or  parcel  of  them,  or  any 

of  them,  or  a/ppwrtenant  thereto. 
Held,  in  an  adion  for  ohstrueting  the  plamtiff's 

use   of  this  approach  to  his  hay  chamber,  that 

under  the  circumstances  the  general  words  tbsed 

incl/aded  a  grant  of  this  riqht  ofwanf. 
This  was  an  action  to  try  the  right  of  the  defen- 
dant to  obstmct  a  way  which  the  plaintiff  claimed 
a  right  to  use  over  the  defendant's  land  for  certain 
purposes.  It  came  on  for  trial  at  the  Leeds 
Assizes,  March  1874,  and  the  following  special  case 
was  stated  by  order  of  Nisi  Frius. 

On  and  previons  to  the  1st  May  1860,  the  defen- 
dant was  the  owner  of  a  dwelling  honse  together 
with  the  cottage,  stable,  outbuildings,  and  garden 
thereto  belonging,  now  the  property  of  the  plaintiff, 
and  called  or  known  by  the  name  Boseville,  situate 
at  Boundhay,  in  the  parish  of  Barwick-in-Elmet, 
in  the  county  of  York,  abutting  upon  a  public 
highway  called  Horseshoe-lane,  leading  from  Leeds 
to  Seacroft ;  and  was  also  the  owner  of  an  adjoin* 
ing  farmstead  and  farm  called  Rose  Cottage  Farm, 
abutting  also  upon  the  same  highway,  and  having 
a  private  farm  road  leading  from  it  to  the  farm 
buildings,  stack  yard,  and  other  premises  con- 
nected therewith,  ard  to  a  field  adjoining  them. 

By  an  indenture  of  lease  dated  May  Ist,  1860, 
the  defendant  demised  Boseville  to  Kobert  John 
Hudson  for  a  term  of  ten  years  from  that  date,  to- 
gether with  ^'  all  and  singular  the  rights,  privileges, 
easements,  advantages,  and  appurtenances  what- 
soever to  the  said  messuage  and  premises  thereby 
demised  belonging  or  in  anywise  appertaining  or 
therewith  usea  or  enjoyed." 

At  the  time  of  the  demise  the  stable  had  no 
other  storey,  and  was  of  the  same  height  as  the 
adjoining  cottage  demised  with  it. 

The  lessee,  Bobt.  John  Hudson,  entered  at  onoe 
into  possession  under  his  lease,  and  in  the  same 
yearlbuilt  at  his  own  expense  a  hay  chamber  or 
upper  room  over  the  stable,  with  two  square  open- 
ings in  the  east  wall  of  th^  chamber,  of  the  respec- 
tive dimensions  of  4ft.  7in.  by  2ft.  lOJin.,  and  2ft. 
lOin.  by  2ft.  lOin.,  for  the  purpose  of  getting  his 
corn,  hay,  and  straw  into  his  hay  chamber,  for 
which  purpose  they  were  adapted.  Both  openings 
were  fitted  with  shutters,  and  the  shutters  to  one 
of  them  opened  outwards.  There  were  no  other 
means  for  the  admission  of  light  and  air  into  the 
chamber,  except  a  man  hole  2ft.  6in.  by  2ft.  lin. 
square,  cut  through  the  south-east  comer  of  the 
fioor. 

The  east  wall  and  the  openings  abutted  upon 
and  looked  into  the  stack  yard  and  adjoining  pre- 
mises of  Bose  Cottage  Farm,  and  there  was  no 
access  to  them  with  carts  and  waggons  out  of  any 
part  of  the  premises  demised  to  Hudson,  and  the 
only  way  by  which  carts  and  waggons  could  be 
brought  up  to  them  was  by  taking  them  along  the 
private  farm  road  of  Bose  Cottage  Farm. 

Before  making  the  alterations  Bobert  John 
Hudson  consulted  the  defendant  and  Bobert 
Barker,  who  was  then  the  defendant's  tenant  of 
Bose  Cottage  Farm,  upon  them,  and  obtained  their 
consent  to  them,  and  at  the  same  time  their  per- 
mission to  use  the  Bose  Cottage  Farms  private 
road  to  get  to  the  hay  chamber  with  his  cart  and 
waggon  loads  of  h(\y,  com,  and  straw  when  com- 
pleted. 

No  openings  were  made  in  the  opposite  or  west 
wall  of  the  hay  chamber. 

The  lessee,  Hudson,  remained  in  oconpation  of 


BosevfQe  and  premises  until  about  March  1868, 
when  he  sub-let  them  to  a  Mrs.  Fletcher,  who 
remained  in  occupation  twelve  months,  and  on  her 
quitting  them  Hudson  sub-let  them  to  Bichaixl 
Green,  who  remained  in  occupation  up  to  the  oc- 
piration  of  the  said  lease  of  1860,  and  was  in  actual 
occupation  and  using  the  defendant's  farm  road 
as  Hudson  had  done  to  get  hay  and  com  ioto  the 
hay  chamber  at  the  time  when  the  plaintiff  pur- 
chased from  the  defendant  as  hereinafter  men- 
tioned. 

In  1868  the  defendant  entered  into  the  oocnpa- 
tion  of  Bose  Cottage  Farm  himself,  and  has  con- 
tinued to  occupy  it  up  to  the  present  time,  having 
a  bailiff  residing  in  the  farmstead,  and  he  has  been 
all  along  and  still  is  the  owner  of  it. 

All  the  time  Hudson  and  his  under  tenants  were 
respectively  in  occupation  of  Boseville  they  respec- 
tively used  the  defendant's  private  farm  road  with 
their  carts  and  waggons  to  get  their  hay,  com,  and 
straw  into  the  hay  chamber,  and  were  never  inter- 
rupted or  interfered  with  by  the  defendant  or  hia 
tenants  or  servants  in  their  use  of  it. 

The  permission  which  the  defendant  gave  to  his 
lessee,  Hudson,  before  building  the  hay  chamber 
was  never  withdrawn,  but  on  a  few  occasions  the 
servants  of  Hudson  and  Q-reen  asked  permission 
of  the  defendant's  tenant  and  bailiff  to  use  the 
road. 

Within  twelve  months  after  he  had  built  the 
hay  chamber  Bobert  John  Hudson  erected  against 
the  west  wall  of  his  stable  and  the  wall  of  another 
building  of  the  defendant  adjoining  it  on  the  nor^ 
end  a  substantial  wooden  shed,  fixed  to  posts  placed 
on  stone  foundations  made  in  the  ^x>und,  and 
with  a  lean-to  sloping  roof,  which  he  used  as  a 
cart  shed  and  for  washing  carriages  in. 

The  shed  stood  out  13fb.  6in.,  and  covered  length- 
ways lift  of  the  stable  wall,  the  remaining  por- 
tion to  the  north  lengthways  resting  against  and 
covering  the  adjoining  building  of  the  defen- 
dant. 

The  plan,  which  formed  part  of  this  case,  showed 
the  shed  as  it  stood — the  north  end  of  it  next  the 
west  wall  of  the  hay  chamber,  and  the  space  of 
blank  wall  between  the  top  of  the  shed  and  the 
eaves  of  the  hay  chamber,  the  stable  door,  and 
the  space  of  wall  between  the  top  of  it  and  the 
same  eaves,  and  the  defendant's  adjoining  boild- 
ing,  against  which  the  northern  end  of  it  rested. 

The  space  between  the  top  of  the  roof  of  the 
shed  and  the  eaves  of  the  hay  chamber  was  in 
height  22in.,  and  the  space  between  the  top  of  the 
stable  door  and  the  eaves  26in.,  spaces  practically 
too  small  to  admit  of  openings  being  made  in  the 
west  wall  of  the  hay  chamber  for  getting  hay  and 
straw  into  it. 

The  height  of  the  stable  inside  is  9ft.  lOin.,  and 
the  floor  of  the  hay  chamber  about  lOin.  thick,  and 
the  height  of  the  shed  was  lift.  4in. 

In  May  1870,  the  plaintiff  agreed  with  the  de- 
fendant to  purchase  Boseville,  and  by  a  convey- 
ance dated  2nd  August  1870,  the  same  was  con- 
veyed to  him, ''  together  with  all  buildings,  erec- 
tions, fixtures,  commons,  hedges,  ditches,  fenoee, 
ways  and  rights  of  way,  waters,  watercourses^ 
drains,  cisterns,  lights,  and  rights  of  light,  liber- 
ties, privileges,  easements,  advantages,  and  appur- 
tenances whatsoever  to  the  said  messuage, 
dwelling-house,  cottage,  land,  and  hereditaments, 
or  any  of  them  appertaining,  or  with  the  same  or 
any  of  them  now  or  heretofore  demised,  occupied,  or 
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enjoyed,  or  reputed  as  part  or  paroel  of  them,  or 
any  of  them,  or  appurtenant  thereto." 

At  the  time  of  the  conyeyanoe  the  hay  chamber 
with  the  two  ooenings  in  the  east  side  and  the 
shed  stood  precisely  as  they  had  been  erected  by 
Hndson. 

Before  the  plaintiff  finally  agreed  to  purchase 
Boserillo  the  defendant  took  him  round  the 
boundaries  of  the  now  two  properties,  and  whilst 
they  were  standing  together  at  the  back  of  the 
stable  and  hay  chamber  in  the  defendant's  farm 
^ard  the  plaintiff  pointed  generally  to  the  build- 
ings, and  asked  the  defendant  if  they  were  all 
part  of  the  premises  purposed  to  be  sold,  and  the 
defendant  replied  that  they  were. 

Nothing  was  specifically  said  on  either  side  as 
to  the  two  openings  in  the  hay  chamber,  or  about 
any  right  of  way  to  them. 

The  plaintiff  entered  infeo  possession  under  his 
conveyance,  and  commenced  at  once  to  use,  as 
part  of  the  premises  comprised  therein,  the  de- 
randant's  farm  road,  and  by  means  of  it  to  bring  his 
oarte  and  wagons  up  to  the  openings  in  the  hay 
chamber,  and  to  use  them  to  get  in  his  hay  and 
straw,  and  continued  to  do  so  throughout  the 
years  1870,1871,  1872,  and  1873,  without  inter- 
ruption  or  interference,  until  the  22nd  May  of  the 
last-mentioned  year,  when  the  defendant's  bailiff 
stopped  a  load  of  straw  which  the  plaintiff  was 
proceeding  to  carry  to  his  hay  chamber  along  the 
defendant  s  road,  and  the  defendant  has  ever  since 
refused  the  use  of  it  by  the  plaintiff. 

The  plaintiff  durine  all  this  time  took  com  about 
onoe  a  month,  and  hay  and  straw  two  or  three 
times  a  year  along  the  defendant's  road. 

The  division  of  the  two  properties  of  the  plain- 
tiff and  the  defendant  respectively,  as  effected  by 
the  conveyance  to  the  plaintiff,  left  a  portion  of 
the  northern  end  of  the  shed  erected  by  Hudson 
standing  on  the  defendant's  ground,  and  beyond 
the  plaintiff^s  northern  boundary,  at  that  spot,  as 
may  be  seen  by  the  striped  lines  on  the  p^  en- 
dorsed on  the  conveyance  to  the  plaintiff. 

The  plaintiff  used  the  shed  wnich  Hudson  had 
built  for  the  same  purposes  as  Hudson,  until  the 
summer  of  1872,  when  ne  pulled  it  down,  and  in 
the  place  of  it  and  upon  the  same  foundations,  so 
far  as  his  own  land  allowed  it,  he  erected  a  sub- 
stantial brick  building  for  a  saddle  and  harness 
rooni,  and  built  the  northern  end  wall  of  it  on 
his  own  boundary  line  on  that  side  of  his  pro- 
perty. 

The  roof  of  this  new  building  is  pitched  20in. 
higher  than  the  roof  of  the  old  shed.  At  the  same 
time  as  the  plaintiff  was  doing  this  work,  he  was 
building  a  wall  to  inclose  his  yard  on  the  same 
side. 

These  buildini?  operations  of  the  plaintiff  were 
going  on  for  two  or  three  months,  and  persons 
about  the  defendant's  Bose  Cottage  Farm  could 
have  seen  them  in  progress. 

Since  1868,  the  defendant  has  been  in  the  habit 
of  ^oing  abroad,  or  being  away  from  his  home  in 
Yorkshire,  during  a  hau  or  three-parts   of  the 

£»r,  generally  leaving  in  May,  but  sometimes 
ter  in  the  year,  but  when  at  home  he  visited  his 
Bose  Cottage  Farm  nearly  every  day ;  and  after 
the  plaintiff  came  into  possession,  he  saw  the 
defendant  several  times  about  his  farm  and 
premises. 

The  defendant  never  made  any  complaint  to  or 
ranoiuitrated  with  the  plaintiff  about  his    new 


building  in  the  place  of  the  old  shed,  or  suggested 
any  alterations  m  his  premises. 

On  the  27th  May  1873,  after  the  interruption  of 
the  plaintiff  in  the  use  of  the  way,  as  before  stated, 
the  defendant  disputed  his  right  of  light  to  hit 
stable  window  looking  into  the  defendant's  farm 
yard,  and  he  attempted  to  obstruct  it  by  putting 
a  pile  of  wood  reaching  to  the  sill  of  the  window, 
and  building  on  the  top  of  it  a  straw  stack  which 
reached  to  the  eaves.  The  plaintiff  immediately 
gave  the  defendant  notice  to  remove,  and  he  did 
remove  the  obstruction. 

The  space  coloured  green  on  the  plan  hereinafter 
mentioned  was,  up  to  the  time  of  the  plaintiff's  pur- 
chase, ordinarilv  used  as  a  stack  yard  of  the  Kose 
Cottage  Farm,  but  up  to  that  time  other  parts  of 
the  vacant  space  of  ground  outside  it  had  been 
occasionally  used  by  the  defendant  and  his  tenants 
for  stacks. 

When  the  plaintiff  purchased  this  green  space,  it 
was  fenced  in  with  running  posts  and  rails,  and 
is  BO  still. 

From  1863  to  1868,  Joseph  Elam  was  the  defen- 
dant's tenant  of  Bose  Cottage  Farm,  and  in  four 
years  out  of  the  five  of  his  tenancy  he  placed  farm 
stacks  so  near  to  the  two  openings  of  the  hay 
chamber  that  hay  and  com  could  not  be  got  in 
whilst  the  staclu  were  standing.  One  of  these 
stacks  was  a  hay  stack,  and  it  was  placed  with 
one  end  to  the  hav  chamber,  within  two  yards  of 
it,  and  a  cart  could  not  be  got  between  it  and  the 
wall. 

Since  1870  no  stacks  have  been  put  on  any  part 
of  the  defendant's  stack  yard  or  premise3  so  as  to 
obstruct  either  of  the  plaintiff's  openings  in  his 
hay  chamber,  and  no  actual  obstruction  to  the  use 
of  them  ever  occurred  to  Hudson,  Fletcher,  or 
Green,  by  reason  of  stacks  standing  in  the  way 
when  th^  required  to  use  the  two  openings. 

Mrs.  Fletcher  kept  no  horse,  and  so  had  no 
occasion  to  use  the  defendant's  road  whilst  she 
was  in  occupation  of  Eoseville ;  and  Green,  whilst 
in  occupation,  chiefly  bought  his  hay  and  com 
from  the  defendant.  He  also  sometimes  bought 
it  elsewhere. 

An  old  drain  ran  from  the  plaintiff's  stable  to  a 
tank  in  the  defendant's  farmyard,  and  also  an 
overflow  drain  on  the  defendants  same  ground  is 
carried  off,  and  the  plaintiff's  stables  are  spouted 
on  the  defendant's  side. 

The  plaintiff  has,  since  his  purchase,  always 
used  the  old  drains  and  spouts,  as  comprised  in 
hisjpurchase. 

When  the  plaintiff  took  down  the  old  shed  he 
might  have  made  openings  on  his  or  the  next  side 
of  the  hay  chamber  of  the  same  size  as  those  now 
existing  on  the  east,  but  he  could  not  then  have 
had  his  present  saddle  and  harness  room,  or  any 
building  of  the  same  size  as  the  old  shed  in  the 
place  of  it. 

As  things  were  at  the  time  of  the  purchase  by 
the  plaintiff,  and  now  are,  the  plaintiff  had  not 
nor  has  he  now  any  way  of  putting  hay,  corn,  and 
straw  into  his  chamber  except  by  using  the  defen- 
dant's farm  road,  or  incurring  expense  in  the 
necessary  alteration  of  his  buildings  and  premises 
which  he  purchased  from  the  defendant. 

The  ground  plan  mentioned  showed  the  present 
position  and  boundaries  of  the  two  properties  of 
the  plaintiff  and  the  defendant,  the  private  farm 
road  of  the  defendant  in  question,  the  stable, 
coach-house^  cottage,  and  harness  house  of  the 
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plaintiff,  the  drains  and  overflow  from  the  plain- 
tiff's stable  and  tank  on  the  defendant's  land,  the 
stack  yard  and  piece  of  vacant  ground  adjoining 
that  of  the  defendant,  in  which  stacks  were  at 
times  built  as  stated  in  this  case,  and  the  farm 
buildings  and  premises  of  the  defendant's  Bose 
Cottage  Farm. 

The  elevation  plan  showed  the  boundary  line 
between  the  plaintiff's  stable  and  hay  chamber, 
and  the  defendant's  adjoining  farm  building,  the 
eastern  side  of  the  stable  of  the  plaintiff,  with 
windows,  and  of  the  hay  chamber  with  the  two 
openings. 

The  question  for  the  opinion  of  the  court  was, 
iirhether  the  plaintiff  had  a  right  of  way  over  the 
defendant's  private  farm  rocul  to  and  for  the  use  of 
his  hay  chamber  for  the  purposes  mentioned,  or 
any  or  either  of  them,  either  by  virtue  of  or  ancil- 
lary to  the  conveyance  of  1870.  If  the  court  should 
be  of  opinion  that  the  plaintiff  had  such  a  right, 
then  the  verdict  entered  for  the  plaintiff  was  to 
stand  for  the  sum  of  lOL  Is,  But  if  the  court 
should  be  of  a  contrary  opinion,  then  the  verdict 
was  to  be  entered  for  tne  defendant. 

MeUor  (with  him  BugdaU)  argued  for  plaintiff. 
— Upon  the  findings  of  fact  in  the  case  it  may  not 
be  that  this  was  strictly  a  way  of  necessity  for  the 
enjoyment  and  use  of  the  plaintiff's  stable,  but  the 
words  of  the  conveyance  are  quite  suiiicient  to 
pass  this  right  of  way  along  the  defendant's  farm 
road.  BoseviUe  was  conveyed,  together  with  all 
ways,  rights  of  way,  liberties,  privileges,  easements, 
advantages,  and  appurtenances  whatsoever  to  the 
messuage,  land,  and  hereditaments  or  any  of  them 
appertaining,  or  with  the  same  or  any  of  them  now 
or  heretofore  demised,  occupied,  or  eiiyoyed,  or 
reputed  as  part  or  parcel  of  them  or  any  of  them, 
or  appurtenant  thereto.  The  previous  demise  of 
BoseviUe  in  I860  included  all  easements  to  the 
premises  belonging  or  in  anywise  appertaining  or 
therewith  used  or  enjoyed,  and  the  alteration  of 
the  stable  made  for  the  purpose  of  using  this  way, 
permission  for  which  was  ezpresslv  granted  by 
defendant,  and  his  then  tenant  of  Bose  Cottage 
Farm.    [Stopped  by  the  court. J 

Herschell,  Q.C.  (with  him  Evoina  Bennett)  for 
defendant.  —  The  case  of  Thomson  v.  Wai&rhw 
(L.  Eep.  6  Eq.  Cas.  36 ;  18  L.  T.  Bep.  N.  S.  546) 
is  a  decision  of  Lord  Bomilly,  M.B.,  in  favour 
of  the  defendant ;  there  the  owner  of  two  adjoin- 
ing closes  A  and  B,  who  had  during  the  unity 
of  possession  made  and  used  for  his  own  con- 
venience for  agricultural  purposes,  a  way  across 
B  to  A,  executed  a  conveyance  of  close  A  to 
a  purchaser  with  these  general  words,  "  together 
with  all  ways,  easements,  and  appurtenances 
thereto  appertaining,  and  with  the  same  now  or 
heretofore  occupied  or  enjoyed."  The  purchaser, 
who  had  access  to  A  from  other  land  of  his 
own,  claimed  under  the  conveyance  the  right  to 
use  the  roadway  over  B;  it  was  held,  that  as 
there  was  no  roadway  over  B  to  A  before  the  unity 
of  possession,  the  right  to  use  it  did  no6  pass  under 
the  general  words  of  the  conveyance.  This  deci- 
i-ion  was  followed  by  the  Court  of  Exchequer  in 
Langley  v.  Hamynond  (L.  Bep.  3  Ex.  161;  18 
L.  T.  itep.  N.  S.  858),  where  the  general  words 
were  "  together  with  all  ways,  Ac,  therewith  now 
used,  occupied,  and  enjoyed."  The  qualifying  re- 
mark made  by  Bramwell,  B.,  which  is  cited  with 
approval  in  Wafts  v.  Kelson  (L.  Bep.  6  Ch.  App.  166; 
2i  L.  T.  Bep.  N.  S.  209)  is  not  in  point.    MeUish, 


L.  J.,  there  said,  at  p.  171 :  "  We  may  also  observe, 
that  in  Langl&y  v.  MamMnond,  Bramwedl,  B.,  ex- 
pressed an  opinion,  in  which  we  concur,  that  even 
m  the  case  of  a  right  of  wav,  if  there  was  a  formed 
road  made  over  the  alleged  servient  tenement  to 
and  for  the  apparent  use  of  the  dominant  tene* 
ment,  a  right  of  way  over  such  road  might  pass 
by  a  conveyance  of  the  dominant  tenement  with 
the  ordinary  general  words."  Here  the  words  do 
not  pass  a  right  of  way  which  is  not  of  necessity, 
and  not  appertaining  to  the  premises  which  were 
conveyed.  It  is  said  (2  Wms.Sannd.  edit.  1871,  p. 
809,  n.,c.):  "Where  there  is  a  unity  of  seisin  (^ 
land  and  of  a  way  over  the  land  in  one  and  the 
same  person,  the  ri^ht  of  way  is  either  extin- 
guished or  suspended,  according  to  the  duratioQ 
of  the  respective  estates  in  the  land  and  the  way. 
And  after  such  extinguishment,  or  daring  sach 
suspension  of  the  riffht,  the  way  cannot  pass  as  an 
"  appurtenant,"  under  the  ordinary  legal  sense  of 
that  word,  notwithstanding  it  has  continued  to 
exist  in  point  of  user."  [Blackbubn,  J. — The  note 
proceeds :  *'  Therefore,  in  order  to  pass  it,  the 
grantor  must  either  employ  words  of  exprsss 
gcant,  or  must  describe  the  way  as  one  '  nsea  and 
enjoved  with  the  land.' "] 

Melhr  was  not  heard  in  reply. 

Blackbu&n,  J. — When  we  come  to  understand 
the  point,  I  think  there  is  no  doubt  the  plaintiff  is 
entitled  to  this  right  of  way.  The  general  words 
in  the  conveyance  are  more  than  usually  extensive, 
and  although,  if  they  had  stopped  at  the  word 
"appertaining,"  possibly  the  plaintiff  could  not 
have  disputed  the  defendant's  right  to  obstruct 
this  path,yet  the  words  which  follow,  "  with  the 
same  (hereditaments)  or  any  of  them  now  or 
heretofore  demised,  occupied,  or  enjoyed,  or  re- 
puted as  part  or  parcel  of  them  or  any  of  them,  or 
appurtenant  thereto,"  are  sufficient  to  make  it 
necessary  for  us  to  consider  whether  there  was  in 
fact  any  enjoyment  of  this  way.  Two  oases  have 
been  cited,  upon  which  the  defendant's  counsel 
relies :  the  first  is  Thompson  v.  Waterlow,  in  which 
Lord  Bomilly  said :  "  There  is,  as  it  appears  to 
me,  a  distinction  between  the  nser  of  a  way  which 
has  been  made  by  the  owner  of  adjoining  closes, 
and  a  right  of  way  which,  previously  to  such  unity 
of  possession,  existed  from  one  close  to  another, 
and  which  has  become  merged  by  the  £EM)t  of  the 
same  person  having  become  the  owner  of  both 

Properties.  I  do  not  think  that  the  judges  in 
*lant  V.  James  (5  B.  &  Ad.  791),  intended  to  lay 
down  that  such  words  of  conveyance  as  were  used 
in  that  case,  and  in  the  present,  would  oonstitute 
the  grant  of  a  right  of  way  where  the  user  had 
sprung  solelv  from  the  convenience  of  the  person 
who  held  both  tenements,  which  convenienoe  ceased 
to  exist  when  the  severance  between  the  closes 
took  place."  Taking  that  as  the  rule  to  be  applied, 
I  do  not  think  the  plaintiff  is  without  ground  for 
bringing  this  action.  It  cannot  be  said  that  the 
user  of  this  way  had  sprung  solely  from  the  con- 
venience of  the  person  who  hold  both  tenements. 
The  otber  case  is  Langley  v.  Hammond,  in  which 
Kelly,  C.  B.,  is  reported  to  have  Laid  down,  appa- 
rently as  matter  of  law,  that  as  a  right  of  way  in 
the  strict  sense  was  not  shown  to  have  ever  ex- 
isted, but  the  way  having  only  been  used  for  the 
accommodation  and  at  the  pleasure  of  the  owner 
of  both  parties,  the  general  words,  however  exten- 
sive, could  not  grant  such  a  way  as  appurtenant  to 
land  conveyed.    I  quite  agree,  that  upon  the  facts 
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stated  in  that  oase,  the  Court  of  Exehequer  was 
right  in  holding  that  the  plaintiff  obtained  no 
right  of  way  oyer  the  defendant's  land  by  his 
grant;  but  I  cannot  agree  that  ^no  general 
words,  under  any  oiroamstanoes,  could  mdade 
the  use  of  a  way  which  has  not  before  been 
enjoyed  of  right  by  a  person  other  than  the  owner 
of  the  land.  The  ground  upon  which  Martin  and 
Bramwell,  BB.,  concurred  with  the  Chief  Baron, 
does  not  go  so  far ;  indeed,  they  expressly  refupe 
to  decide  that  point.  On  the  other  side,  we  have 
dicta  of  both  the  Lords  Justices  in  Watts  v.  Kelson, 
throwing  considerable  doubt  upon  any  such  doc- 
trine as  that  contended  for  by  the  defendant, 
although  not  without  some  justification  by  the 
two  other  cases  cited.  The  facts  of  this  case  are 
▼ery  strong  to  show  that  this  way  was  used  as  part 
of  tne  enjoyment  of  Boseyille,  and  I  do  not  recog- 
nise any  rule  of  law  to  compel  us  to  hold  that 
these  general  words  were  not  enough  to  include  it 
in  the  conveyance  to  the  plaintiff.  The  intention 
to  do  so  seems  to  me  to  have  been  clear. 

Lush,  J. — I  am  of  the  same  opinion.  The  only 
question  for  us  is,  whether  the  right  to  approach 
this  stable  wall  by  the  defendant's  farm  road  was 
intended  to  pass  under  the  conyeyance  of  Bose 
villa  to  the  plaintiff.  Up  to  the  time  of  the  con- 
veyance the  defendant  had  allowed  his  tenant  to 
make  use  of  the  way ;  he  had  never  withdrawn 
his  express  permission,  and  the  words  used  seem 
to  show  an  mtention  to  give  plaintiff  the  right  to 
use  it.  I  do  not  think  our  conclusion  is  in  conflict 
with  that  of  the  Master  of  the  Rolls  in  Thomson 
V.  Waterlow ;  nor  with  the  decision  of  the  court 
in  Langley  v.  Hammond,  though  I  do  not  entirely 
agree  with  all  that  was  said  by  the  Lord  Chief 
Baron.  Judgment  for  plaintiff , 

Attorneys  for  plaintiff,  Glarhe  and  Son, 
Attorneys  for  aefendant,  Phelps  and  Sidguiich. 


Tuesday,  June  8, 1875. 

Willis  v.  Thorp. 

Hosiery  Manufacture  (Wages)  Act  1874  (37  ^  38 
Vict,  c.  48),  s,  3 — Fines  deducted  from  wages — 
Action  for  penalty. 
An  employer  m  the  hosieru  manufacture  is  not  liable 
to  a  p&naUy  under  37  I"  38  Vict,  c,  48,  s,  3  for 
deducting  from  a  workman's  wages  fines  incurred 
under  a  rtde  of  the  factory  for  staying  away  from 
work  withotU  permission. 
Appeal  from  the  County  Court  of  Leceister. 

The  respondent  was  in  the  appellant's  employ- 
ment in  the  hosiery  manufacture  as  a  worker  at  a 
hand-loom.  B^  one  of  the  rules  of  the  factory 
workmen  staying  away  from  their  work  without 
permission  were  liable  to  certain  fines.  The 
respondent  had  incurred  fines  to  the  amount  of 
3«.  9(i.  under  the  above-mentioned  rule,  which 
amount  the  appellant  deducted  from  his  wages. 
The  respondent  accepted  the  balance  under  rrotest, 
and  brought  an  action  in  the  County  Court  against 
the  appellant  for  a  penalty  under  the  Hosiery 
Manufacture  (Wages)  Act  1874  (37  A  38  Vict.  c. 
48),  s.  3.  and  obtained  a  verdict. 

87  fe  38  Viot  0.  48.— Praamble :  Whereas  a  oustom 
has  preyailed  among  the  employera  of  artifioerB  in  the 
faonexy  manufacture  of  letting  out  frames  and  ma- 
ohineiy  to  the  artifioen  employed  by  them,  and  it  is  desire 
able  to  prohibit  snoh  lettinff  of  frames  and  machiBery, 
and  the  stoppage  of  wages  for  frame  rente  and  oharges 
ia  the  hosiery  manafaotnie. 


Sect.  1 :  In  all  oontraots  for  wages  the  fall  and  entire 
amount  of  all  wages  the  earnings  of  labour  in  the  hosiery 
mannf aotnre  shall  be  aotnally  and  positively  made  payable 
in  net,  in  the  onrrent  coin  of  the  realm,  and  not  otherwise, 
without  any  dednotion  or  stoppage  of  any  deaoription 
whatever,  save  and  exoept  for  bad  and  disputed 
workmanship. 

Sect.  2 :  All  oontraots  to  stop  wages,  and  all  oontraots  for 
frame  rents  and  oharges,  between  employer  and  artificers, 
shall  be  and  are  hereby  declared  to  be  illegal,  null,  and 
void. 

Sect.  3 :  If  anv  employer  shall  bargain  to  deduct,  or  shall 
dednot,  directly  or  indirecty  from  the  wages  of  any 
artificer  in  his  employ  any  part  of  anoh  wages  for  frame 
rent  and  standing  or  other  charges,  or  shall  refnee  or 
neglect  to  pay  the  same  or  anv  part  thereof  in  the  onrrent 
coin  of  the  realm,  he  shall  forfeit  a  snm  of  five  pounds  for 
every  offence,  to  be  recovered  by  the  said  artificer  or  any 
other  person  sning  for  the  same  in  the  Ckmnty  Court  in  the 
district  where  the  offence  is  committed,  with  full  costs  of 
suit. 

Sect.  5 :  No  action,  snit,  or  set-off  between  employer  and 
artificer  shall  be  allowed  for  any  deduction  or  stoppage 
of  wages,  nor  for  any  contract  hereby  declared  illcf^ 

Benjamin,  Q.C.  {Merewether  with  him),  for  the 
appellant.— Under  the  Truck  Act  (1  A  2  Will.  4, 
c.  37)  it  was  held  that  deductions  for  frame  rent 
and  charges  were  not  illegal :  (ChaumerY.  Cumings 
8  Q.  B.  311 ;  16  L.  J.  161,  Q.  B.)  The  law  as  to 
that  is  altered  by  the  present  Act,  but  the  intention 
is  only  that  no  deduction  shall  be  made  from 
wages,  which  the  workman  cannot  avoid  incurring ; 
he  need  not  incur  fines.  "  Frame  rent "  and 
"  charges  "  have  a  distinct  meaning,  as  is  shown 
in  Ghaumer  v.  Oumvngs  {ubi  sup.),  and  this  is  not  a 
"  charge  "  within  the  meaning  of  sect.  3,  for  it  is 
not  anything  of  the  same  kind  as  frame  rent  and 
standing.  Sect,  3  is  not  co-extensive  with  sect.  1. 
As  to  a  particular  class  of  contracts  to  deduct, 
that  is,  those  mentioned  in  sect.  3,  the  Legislature 
was  not  satisfied  with  having  made  them  nnll  and 
void  by  sect.  2,  but  went  further  and  imposed  a 
penalty.  This  case  does  not  come  within  the  words 
"  shall  refuse  or  neglect  to  pay  the  same  or  any 
part  thereof  in  the  current  coin  of  the  realm,"  for 
if  it  did  the  provisions  as  to  the  penalty  would 
apply  to  cases  where  the  employer  was  bankrupt 
or  neglected  to  pay  the  wages.  Those  words  refer 
only  to  payments  made  otherwise  than  in  coin. 

Vave,  for  the  respondent. — There  is  another 
decision  which  the  Legislature  may  have  had  in 
view  in  passing  this  Act :  (Archer  v.  Jcumes,  2  B.  A 
S.  61 ;  31  L.  J.  153,  Q.  B.  in  which  the  Court  of  Ex- 
chequer Chamber  was  equally  divided.)  One  of 
the  charges  there  set-off  was  fines  for  irregular 
attendance.  This  is  sufficiently  analogous  to  frame 
rent  and  standing  to  be  included  in  the  words 
"  other  charges.*'  It  is  also  within  the  meaning  of 
the  words  **  shall  refuse  er  neglect  to  pay  the  same 
or  any  part  thereof  in  the  current  coin  of  the 
realm." 

Benjamin,  Q.C.  in  reply. — The  Act  was  not 
passed  with  reference  to  Archer  v.  Jatnes  {ubi  sup.) 
for  the  word  "  fine  "  is  not  used. 

Blackbukn,  J.  —  We  need  not  hear  you  any 
further.  This  is  a  case  in  which  we  have  to  say 
what  is  the  construction  of  an  Act  of  Parliament, 
the  words  of  which  show  how  desirable  it  is  that 
the  framers  of  statutes  should  take  a  little  trouble 
to  make  their  meaning  intelligible.  It  appears, 
according  to  the  cases,  that  the  Truck  Act  (1  <&  2 
WiiL  4,  c.  37)i  did  not  apply  so  as  to  prohibit  the 
practice  of  making  deductions  from  wages  in  the 
hosiery  trade,  and  the  present  Act  was  passed  for 
the  purpose,  as  is  shown  by  the  recital  in  the 
preamble,  of  prohibiting  two  things,  the  letting  of 
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frames  and  machinery,  and  the  stoppage  of  wages 
for  frame  rents  and  charges.  It  then  proceeds  to 
enact  by  sect.  I  that  **  In  all  contracts  for  wages 
the  full  and  entire  amount  of  all  wages  the  earn- 
ings of  labour  in  the  hosiery  manofactnre,  shall 
be  actoally  and  positively  made  payable  in  net, 
in  the  current  coin  of  the  realm,  and  not  other- 
wise, without  any  deduction  or  stoppage  of  any 
description  whatever,  save  and  except  for  bad  and 
disputed  workmanship."  Now  on  the  constraction 
of  that  section  nothing  can  be  clearer  than  that 
the  employer  must  pay  in  coin,  and,  except  in 
cases  of  bad  or  disputed  workmanship,  without 
deduction.  So  far  the  meaning  is  clear.  In  the 
present  case  what  the  parties  have  agreed  is  simply 
that  the  contract  of  service  shall  be  subject  in  case 
of  misconduct  to  certain  fines,  but  the  contract  to 
stop  them  out  of  the  wages  is  clearly  within 
the  mischief  pointed  out  in  the  preamble  and 
within  the  words  of  the  first  section.  Then 
by  sect.  2  contracts  to  stop  wages  and  contracts 
for  frame  rents  and  charges  are  declared  to  be 
illegal,  null,  and  void.  But  apparently  it  was 
considered  that  the  provisions  of  the  first  two 
sections  were  not  enoueh  to  stop  two  things  which 
seem  to  have  been  looked  upon  as  peculiarly 
objectionable,  the  letting  of  frames  and  the  mis- 
chief of  paying  wages  m  ^oods  or  in  some  other 
way  not  in  money,  for  it  is  further  enacted  by 
sect.  8  that  "  If  any  employer  shall  bargain  to 
deduct,  or  shall  deduct  directly  or  indirectly  from 
the  wages  of  any  artificer  in  his  employ  any  part 
of  such  wages  for  frame  rent  and  standing  or  other 
charges,  or  shall  refuse  or  neglect  to  pay  the  same 
or  any  part  thereof  in  the  current  c^in  of  the  realm, 
he  shall  forfeit  a  sum  of  5>L  Now  here  the  respon- 
dents have  directly  deducted  the  sum  of  Ss.  9d.  for 
the  payment  of  fines,  and  the  question  is  whether 
this  is  covered  by  the  words  '*  other  charges  "  in 
sect.  3.  No  doubt  that  expression  in  its  general 
sense  is  wide  enough  to  cover  anything  in  the 
nature  of  a  charge  or  deduction,  but  in  this  section 
the  words  must  clearly  be  read  together  with  the 
words  "  frame  rent  and  standing,*'  and  the  other 
charges  must  be  ejiusdem  g&neria  with  these.  The 
charges  alluded  to  are  charges  for  something 
supplied  to  the  workmen  for  the  purpose  of 
enabling  them  to  do  the  labour  in  whicn  they  were 
employed,  but  a  deduction  for  fines  is  not  of  the 
same  kind.  Then  reliance  has  been  placed  on 
behalf  of  the  respondent  on  the  words  "  or  shall 
refuse  or  neglect  to  pay  the  same  or  any  part 
thereof  in  the  current  coin  of  the  realm,"  and  I 
must  confess  that  at  first  I  paused,  and  was  inclined 
to  think  that  they  might  apply,  because  in  one 
sense  it  is  true  that  they  refused,  and  the  provi- 
sions of  sect.  1  are  positive.  But,  on  reflection, 
I  am  convinced  that  this  cannot  be,  for  clearly  the 
words  could  not  be  held  to  apply  to  a  case  where 
the  employer  neglected  to  pay  because  he  was  too 
poor  to  do  so,  and  I  think  that  they  only  apply  to 
cases  where  payment  is  made  in  materials  or  goods 
or  in  some  other  way  not  In  sioney.  If  the 
Legislature  had  meant  the  clause  to  bear  the  other 
construction,  they  ou^ht  to  have  and  would  have  re- 
peated the  words  used  in  sect.  1 "  without  any  deduc- 
tion or  stoppage ;  "  by  so  doing  they  would  have 
expressed  clearly  what  their  meaning  was.  I  can- 
not see  why  those  words  should  have  been  dropped 
out  from  sect.  8  if  the  meaning  was  intended  to  be 
the  same.  It  may  be  said  that  the  change  ought 
to  be  made  so  as  to  show  the  intention  more  clearly, 


but  it  is  a  eeneral  role  that  where  a  peDalty  is 
sought  to  be  imposed,  the  bordeo  lio»  on  the 
persons  wishing  to  impose  the  penalty  to  show 
that  the  case  is  within  the  words  of  the  Act-  All 
the  instanoes*referred  to  in  soot.  1  do  not  ^pear 
in  sect.  3,  but  only  two  are  mentioned.  I  have 
come,  therefore,  though  with  some  hesitation,  to 
the  conclusion  that  the  Coitntj  Court  Jadge  was 
wrong,  and  the  judgment  mafit  be  rerersed. 

Mellob,  J. — I  am  also  of  that  opinion  on  the 
oonstruction  of  the  words  of  the  third  section.  It 
is  dearly  the  policy  of  the  Legislature  in  this  Aol 
to  take  care  that  no  undue  disadvantage  shall  be 
imposed  upon  workmen,  and  to  prohibit  employers 
from  making  deductions  from  wages  at  their  own 
wilL  When  we  come  to  examine  the  words  of  sect. 
2  it  is  dear  that  the  object  is  to  make  all  contracts 
to  stop  wages  and  contracts  tor  frame  rent  and 
charges,  null,  and  void,  and  by  sect.  3  if  the  em- 
ployer bargains  to  deduct  wages, — not  for  every 
stoppage,  out  "  for  frame  rent,  standing,  or  other 
charges,"  he  is  liable  to  a  penalty.  Acoording  to 
the  ordinary  rule  of  construction  the  "other 
charges"  should  be  ejusdem  generis  with  those 
previously  mentioned,  and  if  a  penalty  is  to  be 
imp)Osed  there  should  be  a  clear  intention  shown  to 
impose  it.  I  am  of  opinion  that  the  County  Court 
Judge  was  wrong. 

FiBLD,  J. — I  also  think  that  this  penalty  is  not 
recoverable.  In  this,  as  in  every  onher  action,  the 
plaintiff  must  establish  his  case,  and  he  tries  to  do 
so  ou  the  words  of  sect.  3.  Now  the  preamble, 
which  recites  the  custom  prevailing  in  the  hosieiy 
manufacture,  speaks  of  deductions  for  the  supply 
of  those  things  which  go  to  make  up  the  element 
which  the  workman  has  to  produce,  and  these  were 
prohibited  so  that  the  workman  might  be  enabled 
to  know  the  exact  amount  of  the  dear  sum  to 
which  he  would  be  entitled  for  his  work.  I  think 
that  sect.  3  does  not  apply  to  a  case  of  this  sort 

JtuLgmeni  reversed. 

Attorneys  for  the  appellant,  Vixaardt  Crowder, 
and  Co.,  for  Owston,  Leicester. 

Attorneys  for  the  respondent,  O.  L,  P.  .£^reand 
Co.  for  Heath,  Nottingham. 


Tuesday,  June  8, 1875. 
Bbo.  v.  Walkkr. 

Oommissioners  appointed  by  statute  to  maJte  orders 
— Breach  of  order — Indictment — 35  ^  36  Vid 
e.  95,  8.  5. 

By  the  Eppvng  Forest  Amendment  Act  1872,  sect,  5, 
the  Eppvng  Forest  Oommissioners  ma^  make 
orders  prohibiting,  tmtU  after  their  finai  report, 
any  vnclosures  or  waste  of  land  v>ithin  the  forest, 
subject  in  their  judgment  to  any  forestal  or  com' 
mon  rights. 

The  commissioners  ^nade  a  general  order  prohibit' 
ing  all  persons  from  committing  waste  upon  s 
piece  of  land  described  untU  ihe  final  report,  or 
untU  further  order ;  all  persons  a^eeted  to  be 
at  liberty  to  apply  to  them  as  there  might  bs 
occasion. 

The  defendant  applied  to  the  eommissionere  bff 
counsel  as  a  person  affected,  but  they  refused  to 
enter  into  the  question  raised. 

The  defendant  was  convicted  upon  an  indictment 
moved  by  certiorari  for  breach  of  this  order. 

Held,  upon  a  case  stated,  that  the  order  a»d  ihe 
indictment  were  good. 
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This  was  an  indiotnnent  found  by  the  f;p?and  jnry 
of  the  coantj  of  Essex  against  the  defendant  for 
a  misdemeanor,  sJleged  to  ha^e  been  committed 
by  the  defendant  bj  breaking  the  soil  of  a  portion 
of  the  waste  lands  of  Epping  Forest,  within  the 
manor  of  Theydon  Bois,  in  the  oonnty  of  Essex, 
and  thereby  committing  waste,  injury,  and  de- 
straction  of  and  to  the  yert,  herbage,  trees,  and 
other  things  in  and  upon  the  said  land,  contrary 
to  an  order  made  by  the  Epping  Forest  Commis- 
sioners. 

The  said  indictment  was  on  the  20th  May  1^73, 
remoyed  by  writ  of  certiorari  into  this  court. 

By  order  of  Pollock,  B.,  a  suggestion  was 
entered  on  the  record  for  the  trial  of  the  said 
indictment  at  the  assizes  for  the  ocunty  of  Surrey, 
upon  certain  terms  in  the  said  oi'der  specified. 

The  case  accordingly  came  on  for  trial  at  the 
Summer  Assizes  1873,  held  at  Croydon,  in  and  for 
the  county  of  Surrey,  before  Martin,  B.  and  a 
special  jury  of  the  said  county,  when  a  yerdict  of 
guilty  was  entered  against  the  defendant,  subject 
to  the  opinion  of  the  court  upon  the  fbllowing  case : 

By  the  Epping  Forest  Act  1871  (34  &  35  Vict, 
c.  93),  the  Epping  Forest  Commissioners  were 
oonRtituted  a  body  corporate  for  certain  purposes 
in  the  said  Act  specified. 

By  the  5th  section  of  the  Epping  Forest  Amend- 
ment Act  1872  (35  &  36  Vict.  c.  95) : 

The  commisBionerB  may  from  time  to  time  make  orders 
proliibitin^,  until  the  expiration  of  the  session  of  Par- 
uament  next  after  the  commissioners  shall  have  made 
their  final  report  under  the  Epping  Forest  Act  1871,  and 
no  longer,  any  inclosures  of  any  land  within  the  said 
forest  uot  indosed  before  the  passing  of  the  Epping 
Forest  Act  1871,  and  for  the  prerention  of  any  waste,  in- 
jury, or  destmotion  of  Tert,  h^rhage,  trees,  shrubs,  or 
other  growing  things  in  or  upon  any  land  within  the  said 
forest,  Bubjeot  in  their  judgment  to  any  forestal  or  com- 
mon rights. 

By  the  Epping  Forest  Act  1873  (36  Vict.  c.  5), 
the  time  for  the  commissioners  to  make  their  final 
report,  under  the  Epping  Forest  Act  1871,  was 
extended  to  two  years,  from  the  passing  of  the  said 
Act  of  1873. 

On  the  29th  Noy.  1872,  the  said  commissioners 
made  an  order  in  the  following  form : — 

We,  the  Epping  Forest  Commissioners,  do,  in  pur- 
suance of  the  authority  to  us  given  by  the  EppiDg  Forest 
Amendment  Act  1872,  hereby  order,  untQ  the  expiration 
of  the  session  of  Parliament  next  after  we  ^biul  have 
made  our  final  report  under  the  Epping  Forest  Act  1871, 
or  until  further  order,  that  all  persons  whosoever  be,  and 
they  are  hereby,  prohibited  from  committing  any  waste, 
injury,  or  destruction  of  or  to  the  vert,  herbage,  trees, 
and  shmbs  or  other  growing  things  in  or  upon  the  waste 
lands  of  Epping  Forest  aforesaid,  within  ibe  manor  of 
Theydon  Bois,  in  the  county  of  Essex  (including  indo- 
BUres  of  waste  lands  within  the  said  manor  made  within 
twenty  years  next  preceding  and  since  the  21st  Aug.  1871). 
And  all  persons  affected  by  this  order  are  to  be  at  liberty 
to  apply  to  us  as  there  may  be  occasion. 

The  said  order  was'  seryed  on  the  defendant, 
Lewis  John  Walker,  on  the  19th  April  1873. 

Preyions  to  the  service  of  the  said  order  on  the 
defendant,  the  fact  of  such  order  having  been 
made  was  brought  to  the  notice  of  the  defendant, 
who  by  his  counsel  applied  to  the  commissioners 
as  a  person  affected  oy  the  said  order  as  by  the 
said  order  was  directed,  but  the  said  commis- 
sioners reftised  to  enter  into  the  question  raised 
by  the  defendant's  counsel  on  the  said  application. 

The  defendant  Lewis  John  Walker  is  in  occupa- 
tion as  tenant  of  a  certain  piece  of  land  within  the 
said  forest  and  the  said  manor  of  Theydon 
Bois,  and  formerly  part  of  the  waste  land  of  the 
Mag.  Oaf.— Vol.  IX. 


said  manor,  which  pieoe  of  land  formed  part  of 
the  land  referred  to  in  the  said  order  of  tne  29th 
Noy.  1872. 

The  said  pieoe  of  land  is  let  to  the  defendant  by 
John  William  Couchman,  who  purchased  the  fee- 
simple  thereof,  together  with  all  rights  in  or  oyer 
the  same  from  Frederick  William  Straker  and 
William  Martindale,  who  held  the  same  by  a  title 
duly  deriyedfrom  a  grant  by  the  trustees  of  the  Hall 
Dare  Estates,  in  which  estates  were  included  the 
said  manor  of  Theydon  Bois,  they  the  said  trustees 
haying  at  that  time  all  the  rights  of  the  lord  of 
the  said  manor. 

The  said  piece  of  land  was  inclosed,  and  sur- 
rounded with  a  wire  fence  preyiously  to  the  pas- 
sing of  the  Epping  Forest  Act  1871,  and  subse- 
quently to  the  year  1851. 

By  a  deed,  dated  the  17th  April  1857,  the  Hon. 
James  Kenneth  Howard,  one  of  the  Commissioners 
of  her  Majesty's  Woods,  Forests,  and  Land  Be- 
yenues,  duly  authorised  in  that  behalf,  granted 
and  released  all  the  rights  of  forest  of  the  Queen's 
Majesty,  upon  and  oyer  certain  lands  and  heredi- 
taments, of  which  the  piece  of  land  in  the  occupa- 
tion of  the  defendant  as  aforesaid  formed  a  part. 

The  prosecutor  Thomas  Sears,  and  other  persons, 
inhabitants  within  the  said  forest,  claim  a  right  cf 
pasturage  for  cattle  on  all  waste  lands  within  the 
said  forest. 

The  defendant  by  his  seryants,  on  the  23rd 
April  1873,  in  the  indictment  mentioned,  and  after 
the  seryioe  of  the  said  order  of  the  commissioners 
upon  the  defendant,  broke  the  soil  of  the  said  piece 
of  land  in  the  occupation  of  the  defendant,  and 
injured  the  yert  and  herbage  thereon  growing, 
and  took  therefrom  certain  marl  and  clay  for  the 
purpose  of  carrying  on  the  defendant's  business  of 
a  brickmaker. 

It  is  agreed  that  the  indictment  and  plea  herein 
shall  form  part  of  this  case,  and  that  the  defen- 
dant shall  be  at  liberty,  on  the  argument  of  the 
case,  to  take  all  objections  to  the  said  indictment, 
and  to  raise  all  questions  which  it  would  haye 
been  open  to  him  to  take  or  raise  at  any  stage  of 
the  trial  of  the  said  indictment ;  ana  that  the 
Epping  Forest  Acts  1871, 1872,  and  1873,  and  all 
Acts  incorporated  therewith,  may  be  referred  to 
for  the  purposes  of  this  case,  and  that  the  court 
shall  be  at  liberty  to  draw  any  inferences'or  find 
any  facts  which  in  the  opinion  of  the  court  a  jury 
ought  to  haye  drawn  or  found. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  defendant  cau  be  conyicted  of  a  mis- 
demeanor upon  the  said  indictment  P  If  the  court 
shall  be  of  opinion  that  the  defendant  can  be  so 
conyicted,  the  yerdict  of  guilty  is  to  stand ;  but  if 
the  court  shall  be  of  a  contrary  opinion,  then  the 
yerdict  of  guilty  is  to  be  set  aside,  and  a  yerdict  of 
acquittal  entered  for  the  defendant. 

The  following  was  the  indictment : 

The  jnroTB  of  onr  lady  the  Qneen  npon  their  oath  pre- 
sent that  heretofore  and  before  the  oomniiBsion  of  the 
offenoe  hereafter  in  this  oonnt  mentioned,  by  a  certain 
Aot  of  Parliament  made  and  passed  in  34  &  35  Yiot.  in- 
tituled "  An  Act  to  amend  the  Act  12  A  13  Yiot.  o.  81,  and 
to  extend  the  provisions  of  that  Act,  and  The  Metro- 
politan Commons  Aot  1866,  so  f af  as  regards  that  part 
of  Waltham  Forest  known  as  Epping  Forest  (to  wit,  The 
Epping  Forest  Aot  1871),"  oertam  persons,  to  wit,  Charles 
Wood,  barriflter-at-law,  chairman,  John  Watlington  Peny 
Watlington,  esqnire,  Henry  Ford  Barclay,  esi^nire,  and 
John  Look,  esqnire,  were  constitated  and  appointed  oom- 
missionerB  nnder  the  said  Aot  of  Parliament,  and  that 
by  afnrther  Aot  of  Parliament  made  and  passed  in  85  &  36 
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Viot.,  intituled,  An  Aot  to  enlarge  the  powera  of  the 
Bppang  Forest  O^mmisaionen,  and  for  ol^er  pnrpoeee  (to 
wit,  the  Epping  Forest  Amendment  Aot  1872),  it  was 
grovided  that  the  said  oommissioners  might  from  time  to 
time  make  orders  prohibiting  nntil  the  expiration  of  tha 
Session  of  Parliament  next  after  the  said  oommissioners 
shonld  have  made  their  final  report  nnder  the  said 
Epping  Forest  Act  1871,  and  no  longer,  any  inolosnres  of 
land  within  the  said  forest  not  indoMd  before  the  pasainff 
of  the  Epping  Forest  Aot  1871^  and  for  the  prevention  of 
any  waste,  injury,  or  destmotian  of  vert,  herbage,  trees, 
shrubs,  or  otlier  growing  thinp^  in  or  npon  any  land 
within  the  said  forest  snbjeot  m  their  jndgment  to  any 
fbreslal  or  common  rights,  and  that  thereupon,  hereto- 
fore, and  during  the  oontinuance  of  the  powers  by  the 
said  Acts  conferred,  the  said  commissioners,  acting  under 
the  powers  of  the  said  Act  of  Parliament,  and  in  pur- 
suance of  the  proTisions  thereof,  did  upon  the  29th  Nov. 
1872,  duly  make  an  order  in  the  wordiB  and  figures  fol- 
lowing : 

"  The  Epping  Forest  Aot  1871. 
"  The  Epping  Forest  Amendment  Aot  1872. 
"  We,  the  Epping  Forest  Commissioners,  do,  in  pur- 
suance of  the  authority  to  us  given  by  the  Epping  Forest 
Amendment  Aot,  hereby  order,  until  the  expiration  of 
the  Session  of  Parliament  next  after  we  shall  have  made 
omr  final  report  under  the  Epping  Foreat  Act  1871,  or 
until  further  order,  that  all  peraons  whoaoever  be,  and 
they  are  hereby  prohibited  from  committing  any  waste, 
injury,  or  destruction  of  or  to  the  vert,  herbage,  treea, 
ahrnbs,  or  other  growing  things  in  or  upon  tue  waste 
lands  (4,  Epping  Forest  afores«d,  within  the  manor  of 
Theydon  Bois,  m  the  county  of  Essex,  including  indo- 
sures  of  waste  lands  within  the  said  manor,  and  witiiin 
twenty  y^ars  next  preceding  and  since  the  2lBt  Aug. 

1871,  and  all  which  lands  are  distinguished  upon  the  plan 
hereto  annexed  bv  the  colour  green,  and  all  peraona 
affected  by  thia  order  are  to  be  at  libcorty  to  apply  to  ua 
aa  there  may  be  oocaaion. 

"  Given  under  our  seal,  and  the  handa  of  the  under- 
sifnied  Epping  Forest  Commissioners,  this  29th  Nov. 

1872.  (Signed)  "  Charlbs  Wood,  Chairman, 

"John  Loess, 

"  J.  W.  Pbbrt  Watlinoton, 

"  HSNST  FOBD  BABCLAY.'* 
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Seal  oC  the  Epping  Foreatl 
CommiMaon«TS.        J 


And  did  thereby  attach  a  certain  plan,  and  did  authenti- 
ticate  the  said  order  by  the  signature  of  the  said  com. 
mlssionera,  and  that  the  said  order  was  duly  publiahed 
by  the  direction  of  the  said  oommiasioners  in  the  London 
Gazette  of  the  6th  Dec.  1827,  and  that  the  said  order  still 
remains  in  fuU  force  and  effect.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  ^lat 
after  the  making  and  publishing  of  the  said  order  (to  wit, 
on  the  19th  April  1873),  notioe  of  the  aforesaid  order  waa 
duly  granted  to  Lewia  John  Walker,  and  that  he  the  aaid 
Lewis  John  Walker  was  dulv  made  aoauainted  witii  the 
contents  thereof,  and  that  the  original  order  under  the 
hands  of  the  said  oommiasioners  waa  then  produced  to 
the^  said  Lewis  John  WiUker,  and  a  copy  of  the  same 
delivered  to  him.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Lewis 
John  Walker,  well  knowing  the  premises  but  not  regard- 
ing the  said  order,  did  upon  the  28rd  April  1878,  at  the 
parish  of  Theydon  Bois,  m  the  county  of  Essex,  unlaw- 
fully, wilfully,  and  contemptuously  break  and  turn  up, 
and  caused  to  be  broken,  dug,  and  turned  up,  the  anrfaoe 
and  the  soil  of  a  certain  portion  of  the  waate  landa  of  tiie 
Boyal  Foreat  of  Waltham,  otherwise  Eppinff  Forest, 
within  the  manor  of  Theydon  Bois,  being  a  portion  of  the 
lands  included  in  and  referred  to  by  the  onler  aforesaid, 
being  an  indosnre  of  such  wasteland  made  withm  twenty 
years  next  preceding  the  21st  Aug.  1871 ;  and  did  thereby 
thereby  then  and  there  commit  waste,  injnrr,  and  de- 
struction of  and  to  the  vert,  herbage,  treea,  anrubs,  and 
other  things  growing  in  and  upon  the  aaid  land,  contrazv 
to  the  direction  of  the  aaid  order  and  in  manifest  breach 
and  contempt  of  the  aame,  to  the  evil  and  pemioiona 
example  of  other  of  her  Majeaty'a  aubjecta,  againat  the 
form  of  the  atatate  in  auch  caae  made  and  provided,  and 
a^punat  tha  peace  of  our  lao^  tiie  Queen,  her  orown  and 
dignity.  And  the  jurors  aforeaaid,  upon  their  oath 
aforesaid,  do  further  present,  that  heretofore  and  before 
the  oommiasum  of  the  offence  hereinafter  in  thia  count 
uentionad,  the  Epping  Foreat  Commiaaionera  constituted 


under  the  Eppinip  Fboreat  Aet  1871,  and  br  tha  aaid  Act  and 
the  Epping  Fovest  Amendment  Aot  1872^  beingtheieto  dulj 
empowered,  did  make  an  order  prohibiting  all  persona 
from  committing  any  waste,  injury,  or  disturbance  of  or 
to  the  vwt,  herbage,  trees,  ahmba,  or  other  growing 
things  in  and  npon  tiie  waste  lands  of  Epping  Foresii 
within  the  manor  of  Theydon  Bois,  in  the  ooimtj  oe 
Essex,  which  said  order  waa  authenticated  under  the 
handa  of  two  of  the  aaid  commisaionera,  and  waa  publiahed 
in  the  London  Oasette  of  the  6th  Dec.  1872 ;  and  that 
after  the  malriTig  and  publiahing  of  the  said  order  (to  wit, 
upon  the  29rd  April  18^)  Lewia  John  Walker,  well 
knowing  the  premiaes,  did  in  contconpt  of  the  said  oidsr, 
at  the  parish  of  Theydon  Bois  in  toe  county  of  £eaex, 
unlawfully,  wilfully,  and  contemptuously  break  and  dig, 
and  turn  up  and  cauae  to  be  brokeoi,  dug,  and  turned  up, 
the  aoil  and  the  aurface  of  a  certain  portion  of  the  waate 
lands  of  the  Forest  of  Waltham,  otherwise  Epping  Foreai, 
within  the  manor  of  Theydon  Boia,  being  a  portion  of  the 
lands  included  in  the  order  aforesaid,  ana  did  there^ 
then  and  there  commit  waate,  izgury ,  and  destruction  of 
and  to  the  vert,  herbaee,  treea,  ahubs,  and  other  thinn 
growing  in  and  upon  tne  aaid  lands  contrary  to  the  ca- 
reotion  of  the  said  order,  and  in  manifest  breach  and 
contempt  thereof,  to  the  evil  and  jpemidous  example  of 
her  Majesty's  subjects,  and  against  the  form  of  the 
statutes  in  such  caae  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

The  following  were  the  objections  raised  by  the 
defendant's  points  of  argament : — First,  that  the 
disobedience  to  the  order  set  oat  in  the  indict- 
ment was  not  criminal,  and  the  indictment  shows 
no  offence ;  secondly,  it  does  not  api>ear  either  in 
the  indictment  or  the  case  that  the  acts  complained 
of  were  done  while  the  commisbioners'  order  waa 
in  force ;  they  may  hare  made  their  final  report, 
and  the  then  next  session  of  Parliament  have  ended 
before  the  defendant  did  the  acts  charged ;  thirdly* 
the  indictment  is  bad  for  not  showing  that  the 
defendant  knew  that  the  lands  were  waste  lands, 
or  that  he  knew  that  it  was  land  included  or  re- 
ferred to  in  the  order ;  fourthly,  that  sect.  5  of 
35  &  36  Vict.  c.  95,  does  not  extend  to  prohibifi 
waste  to  lands  inclosed  before  the  passing  of  the 
Epping  Forest  Act  1871;  fifthly,  that  the  com- 
missioners have  no  power  over  the  defendant's  land, 
inasmuch  as  it  does  not  appear  that  they  ever 
ascertained  the  boundaries  of  Epping  Forest ;  and 
by  sect,  17  of  34  &  35  Yiot.  c.  93,  they  had  only 
jurisdiction  over  lands  situate  within  the  bounda- 
ries of  Epping  Forest  ascertained  by  them ;  sixthly, 
that  the  oommissioners  had  no  power  over  the 
defendant's  land,  inasmuch  as  it  had  been  law* 
fully  inclosed,  and  the  Crown  was  not  entitled  to 
exercise  any  forestal  rights  over  it.  It  was  ineloeed 
by  the  lawful  owners.  The  Crown  had  released 
its  forestal  rights,  and  although  it  is  stated  that 
persons  claimed  rights  of  common,  it  is  not  alleged 
that  their  claim  was  well  founded,  or  that  such 
claim  existed  at  the  date  of  the  order,  or  that  their 
rights  were  prejudiced ;  seventhly,  that  the  Crown 
having  released  its  forestal  rights,  the  defendant's 
land  was  not  at  the  time  of  34  &  35  Vict.  c.  93, 
within  the  boundary  of  Epping  Forest ;  eighthly, 
the  commissioners  order  was  invaUd,  inasmndi 
as  they  exercised  no  judgment  as  to  whether  the 
defendant's  land  was  subjeot  to  any  forestal  or 
common  rights ;  ninthly,  the  oommissioners  ought 
to  have  proceeded  judicially  a^inst  the  defendani 
before  making  an  order  affectmg  his  land,  and  to 
summons  him  and  hear  him,  or  give  him  an  oppor* 
tunity  of  beinff  heard,  and  they  wholly  lailoa  in 
this ;  and,  tenthly,  that  the  oommiBsioners  had  no 
power  to  make  a  general  order. 

Edward  Olarhe  argued  for  the  prosecution.-^ 
This  order  of  oommissioners  appointed  by  Act  of 
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Parliament  is  analogous  to  the  orders  of  the  King 
in  ooonoil,  aathorised  by  statute ;  the  disobedienoe 
of  snch  an  order  was  held  to  be  an  indictable 
offence,  and  punishable  as  a  misdemeanor  at  com- 
mon law  in  Bex  y.  HwrrU  (4  T.  Bep.  202).  So, 
with  respect  to  a  towing-path  on  the  bank  of 
the  Thames,  authorised  by  statutes  to  be  made 
by  the  Mayor  and  Commonalty  of  London,  it 
was  held  in  Rex  v.  Bmith  and  oihera  (2  Doug. 
441),  that  it  is  an  offence  at  common  law  to 
obstruct  the  execution  of  powers  granted  by 
statute,  and  an  indictment  for  such  offence  need 
not  and  ought  not  to  conclude  contra  formam 
eiatuti.  Also,  upon  an  indictment  charging  a 
defendant  with  unlawfully  acting  as  an  attorney, 
it  was  said  by  Lord  Denman,  O.J.,  "I  am  of 
opinion  that,  wherever  a  person  does  an  act  which 
a  statute,  on  public  grounds,  has  prohibited  gene- 
rally, he  is  liable  to  an  indictment.  I  quite  agree 
that  where  in  the  clause  containing  the  prohibition 
a  particular  mode  of  enforcing  the  prohibition  is 
prescribed,  and  the  offence  is  new,  that  mode  only 
can  be  pursued.  The  case  is  then  as  if  the  statute 
had  simply  declared  that  the  party  doing  the  act 
was  liable  to  the  particular  punishment ;  but  where 
there  is  a  distinct  absolute  prohibition,  the  act  is 
indictable." 

Noel  Paiereon,  for  the  defence. — ^The  grounds 
upon  which  an  indictment  will  lie  are  stated  in 
Hawkins's  Fleas  of  the  Crown  (book  2,  c.  26,  s.  4), 
besides  crimes :  **  Also,  it  seems  to  be  a  good 
general  ground,  that  wherever  a  statute  prohibits 
a  matter  of  public  grievance  to  the  liberties  and 
security  of  a  subject,  or  commands  a  matter  of 
public  convenience,  as  the  repairing  of  the  common 
streets  of  a  town,  an  offender  against  snch  statute 
is  punishable,  not  only  at  the  suit  of  the  partj 
aggrieved,  but  also  by  way  of  indictment  for  his 
contempt  of  the  statute,  unless  such  method  of 
proceeding  do  manifestly  appear  to  be  excluded  by 
it."  It  cannot  be  said  that  the  offence  here  charged 
is  included  under  either  of  these  heads  ;  it  is  much 
more  nearly  within  the  subsequent  exception: 
"  Also,  if  a  statute  extend  only  to  private  persons, 
or  if  it  extend  to  all  persons  in  general,  but  chiefly 
concern  disputes  of  a  private  nature,  as  those  re- 
lating to  distresses  made  by  lords  on  their  tenants, 
it  is  said  that  offences  against  such  statute  will 
hardly  bear  an  indictment."  Li  illustration,  Wil- 
liam W%lUyughby*8  case  is  cited  from  Cro.  Eliz.  -90, 
where  the  indictment  was  for  inclosing  common 
land,  and  exception  was  taken  "  because  it  con- 
oemeth  only  the  interest  of  partiocdar  persons,  and 
was  no  common  nuisance  to  the  Queen's  people ; 
and  it  concerning  a  private  commodity  of  certain 
persons,  and  not  of  the  Queen,  the  parties  grieved 
are  to  have  their  action  upon  the  case."  So  Bex 
V.  BohmecM^  2  Burr.  79^;  Cr<mther'$  ease^  Cro. 
Slia.  634.  Further>  this  is  not  the  kind  of  order 
contemplated  by  the  5th  section  of  the  Act  of  1872; 
first,  it  is  not  a  final  order ;  liberty  to  appeal  is 
given  to  persons  affected,  yet  the  commissioners 
refused  to  enter  into  the  question  raised  upon 
wpeal  by  defendant's  counsel ;  secondly,  the  object 
ci  the  seotioii  is  to  protect  preliminarily  the  final 
provisions  to  be  carried  out  under  the  commis- 
sioners' recommendations.  This  is  too  general  an 
order ;  it  ought  to  have  contained  the  final  deter- 
mination of  ,the  commissioners  concerning  each 
claim  of  title  concerned.  It  does  not  even  profess 
to  apply  to  any  particular  common  or  forestal 
right,  as  required  by  the  Act.    The  foorden  is 


upon  the  prosecution  to  show  that  the  powers  of 
the  commissioners  have  been  strictly  pursued. 

Lush,  J. — We  need  not  hear  Mr.  Clarke  in  reply. 
The  indictment  seems  to  be  perfectly  good. 

QuAiN,  J. — I  am  of  the  same  opinion. 

Judgment  for  prosecution. 

Attorneys  for  prosecution.  Home  and  Hunter, 

Attorneys  for  defence,  DingwaU  and  Wail. 


Tuesda/y,  June  8, 1875. 

Ball  (app.)  v.  Wabd  (reep.) 

Oheiruction  of  thoroughfare — Ooflrava/n  off  the  etreei 
—Towns  Polioe  Clauses  Aot  1853  (10  ^  11  Vict. 
e.  89)  ss.  21  and  28. 
The  appellant  had  an  audion  ca/ravoflHf  standing  in 
the  market-place  of  a  tor/m,  for  which  he  paid  a 
rent  or  toll  to  the  improvement  eornnUseioners, 
appointed  by  a  local  Act  the  hrds  of  the  manor. 
The  caravan  was  only  Sfi.  from  a  public  street  of 
the  town,  and  m/jmy  persons  obstructed  the  tho- 
roughfa/re  by  stopping  to  listen  to  appeUant*s 
sales.  The  justices  convicted  a/opeUant  under 
10  ^  11  Vict.  c.  89,  s.  2S,  of  causing  an  obstruc- 
tion in  a  thoroughfare. 
Held,  upon  a  case  siatedt  that  what  the  appellant 

did  was  not  an  offence  toUhin  that  Act. 
The  following  case  was  stated  by  two  o£  her 
Miq'esty's  justices  of  the  peace  in  and  for  the  parts 
of  Holland,  in  the  county  of  Lincoln,  under  the 
statute  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  holden  at  the  sessions  house 
in  Spalding,  in  the  aforesaid  parts,  on  the  16th 
Feb.  1875,  an  informaticm  preferred  by  G^rge 
Ward, inspector  of  countypolice  (hereinafter  called 
the  respondent),  against  William  Ball,  a  travelling 
Ucensed  hawker  and  general  dealer  (hereinafter 
called  the  appellant),  charging  that  the  said  appel- 
lant, *'  On  the  3rd  Feb.  1875,  at  the  parish  of 
Spalding,  in  the  parts  of  Holland  aforesaid,  within 
the  limits  of  the  town  district  of  Spalding,  as 
defined  by  the  Spalding  Improvement  Aot  1853, 
in  a  certain  street  there  situate,  called  the  Market- 
place, unlawfully  and  to  the  obstruction  of  passen- 
gers did,  by  certain  means,  to  wit,  by  holding  a 
sale  of  goods  from  a  caravan,  and  attracting  and 
causing  certain  persons,  to  the  number  of  fifty  and 
upwards,  to  assemble  and  stand  there,  wilfully 
cause  an  obstruction  in  the  public  thoroughfare 
there,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,"  was  heard  and  deter- 
mined (the  said  parties  respectively  being  then 
present,  and  the  said  appelkmt  being  heard  by  his 
solicitor  Mr.  Fercival),  and  on  sucu  faearinff  the 
said  justices  convicted  the  said  appellant  df  the 
said  offence,  and  ac^udged  him  to  forfeit  and  pay 
the  penalty  or  sum  of  10«.,  and  also  to  pay  the 
sum  of  198.  6d.  to  the  respondent  for  costs. 

The  said  justices,  upon  the  appellant's  applica- 
tion, stated  and  signed  the  following  case : 

The  information  was  laid  under  sect.  28  of  The 
Towns  Police  Clauses  Act  1847  (10  &  11  Vict.)  c. 
89,  which  is  in  force  within  the  town  and  parish  of 
Spalding  aforesaid,  by  virtue  of  the  ineonK>ration 
thereof  with  the  Spalding  Improvement  Act  1853 
(16  &  17  Yict.),  c.  cxxxix. 

The  market-place  of  Spalding  aforesaid  com- 
prises an  area  of  paved  ground  now  vested  in  the 
Spalding  Improvement  Commissioners  as  lords  of 
the  manor  of  Spalding  (by  virtue  of  a  recent  pur- 
chase of  the  lord's  rights  from  the  previous 
owners),  and  is  used  for  the  purposes  of  a  public 
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market  regularly  on  chartered  market  and  fair 
days,  and  for  the  purposes  of  exhibitions  of  Tarious 
kinds  occasionally  on  other  days,  and  for  saoh  nse 
tolls  or  stallage  dues  have  been  irom  time  to  time 
and  still  are  collected  from  and  paid  by  the  parties 
setting  up  stalls  or  exhibitions  on  the  south-west 
side  of  the  market-place.  A  public  highway  (for- 
merly part  of  the  turnpike  road  by  statute)  passes 
in  a  direct  line  through  the  same,  and  such  high- 
way is  paved  with  granite  stones  for  carriage  and 
horse  traffic,  and  with  Yorkshire  flags  or  slabs 
next  to  the  houses  and  shops  there  for  foot  pas- 
sengers, and  the  highway  is  distinctly  marked  out 
from  the  rest  of  the  market-place  by  the  latter 
being  paved  with  an  entirely  different  kind  of 
-tones. 

Upon  the  aforesaid  hearing  it  was  proved  by 
the  respondent,  and  afterwards  admitted  as  fact  by 
the  appellant's  attorney,  that  on  the  said  3rd  Feb., 
from  7.30  to  9  in  the  evening,  the  appellant  had 
an  auction  caravan  open,  and  was  publicly  selling 
goods  therefrom,  his  son  occasionally  playing  an 
accordion ;  that  the  caravan  stood  in  the  above- 
mentioned  area  of  the  market-place  aforesaid,  at 
about  3ft.  from  and  facing  towards  the  line  de- 
noting or  marking  out  the  aforesaid  highway ;  that 
a  crowd  of  people  (from  fifty  to  sixty)  were  at- 
tracted together  by  the  appelant  acting  as  sales- 
man, and  that  the  people  stood  upon  and  obstructed 
the  aforesaid  public  carriage  and  footways ;  that 
two  females  driving  a  horse  and  trap  had  to  pull 
up,  and  the  people  to  divide  to  let  them  pass 
through,  and  that  a  score  of  passengers  had  to 
turn  off  the  foot  pavement  to  pass  along;  that 
respondent  spoke  to  appellant  and  the  latter  re- 
plied, "If  you  want  the  people  clearing  away,  you 
may  clear  them  yourself,  and  insisted  that  he  had 
a  right  to  be  there ;  that  respondent  did  not  re- 
quire the  people  to  move  on,  not  having  had  any 
orders  from  tne  improvement  commissioners  to 
prevent  obstructions  (see  sect.  21) :  that  the  day 
in  question  was  not  a  regular  market  or  fair  day ; 
that  there  were  large  open  spaces  of  ground  on 
either  side  and  at  the  back  of  the  caravan,  and  that 
after  that  nip;ht  appellant  moved  such  caravan 
further  back  mto  the  aforesaid  open  space  or  area 
&cing  another  direction. 

Appellant's  attorney  took  objection  to  the  form 
of  the  information,  that  the  offence  alleged  was  not 
within  the  said  sect.  28,  for  that  the  word  "means  " 
could  only  be  used  and  taken  ejuadem  generis  with 
the  preceding  words  in  the  section,  viz.,  "  every 
person  who,  by  means  of  any  cart,  carriage,  sledge, 
truck  or  barrow,  or  any  animal,  or  other  means," 
and  "  persons  "  were  not  enumerated  therein ;  but 
suoh  objection  we  overruled,  and  thereupon  he 
contended  and  afterwards  proved,  that  sppellant's 
caravan  stood  upon  ground  for  which  the  appellant 
paid  a  rent  or  toll  to  the  said  improvement  com- 
missioners' collector,  who  had  placed  him  there, 
and  accordingly  further  contenaed  that  appellant 
had  a  right  to  stand  and  sell  goods  from  where 
his  caravan  stood,  and  that  he  was  not  legally 
responsible  for  the  obstruction  complained  of,  the 
same  being  the  voluntary  act  and  personal  offence 
of  the  several  people  standing  on  such  highway ; 
and  furthermore,  if  those  people  did  cause  any  ob- 
struction, the  respondent  should  have  interfered 
with  them  and  have  made  them  move  away. 

The  justices,  however,  were  of  opinion  that  ap- 
pellant's right  to  stand  and  sell  his  goods  as 
aforesaid  did  not  extend  to  the  causing  of  an  ob- 


struction of  the  public  highway  as  aforesaid,  and 
that  upon  the  evidence  given  and  admitted  he 
wilfully  caused  the  obstruction  which  took  place, 
and  considering  the  information  laid  to  have  been 
proved  and  to  be  within  sect.  28  as  aforesaid^  they 
convicted  the  appellant  as  before  mentioned. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  made,  then  the  same  is  to 
stand  confirmed,  otherwise  to  be  quashed. 

To  the  above  was  subsequently  added,  by  the 
justices  who  stated  the  case,  the  following: — In 
compliance  with  a  notice  or  requisition  this  day 
served  upon  us  by  Mr.  Selby,  clerk  to  the  Town 
Improvement  Commissioners  of  Spalding,  describ- 
ing himself  as  the  appellant's  attorney,  we  desire 
to  make  the  following  addition  to  or  amendment 
of  the  foregoing  case  (namely) :  That  on  such 
hearing  of  the  information  by  us  as  aforesaid,  the 
appellant's  attorney  further  objected  to  our  adju- 
dicating thereon,  on  the  ground  that  a  question  of 
right  or  title  for  the  appellant  to  be  where  his 
caravan  was  having  been  raised,  and  evidence 
given  in  support  of  the  assertion  of  such  right  or 
title,  our  jurisdiction  was  thereby  ousted,  and  that 
we  had  not  the  power  to  hear  and  determine  the 
question.  And  we  state  that  we  dismissed  such 
objection,  on  the  ground  that  the  appellant's  right 
to  stand  and  be  selling  his  goods  o^  the  market 
place  itself,  as  defined  in  the  above  case,  was  not 
denied  or  disputed  at  all,  and  was  irrelevant,  and 
that  we  considered  the  only  question  before  us 
was  the  appellant's  ri^ht  to  obstruct  the  highway, 
and  that  the  aforesaid  question  of  right  or  title 
could  not  be  so  raised. 

MeUor  argued  for  appellant. — By  10  &  11  Yict. 
c.  89,  s.  28 :  "  JSvery  person  who  in  any  street,  to 
the  obstruction,  annoyance,  or  danger  of  the  resi- 
dents, or  passengers,  commits  any  of  the  following 
offences,  shall  be  liable  to  a  penalty  not  exceeding 
40s.  for  each  offence."  Amongst  the  offences 
following  is  this : — "  Every  person,  who  by  means 
of  any  cart,  carriage,  sledge,  truck,  or  barrow,  or 
any  animal  or  other  means,  wilfully  intorrapts 
any  public  crossing,  or  wilfully  causes  any  obstriuy 
tion  in  any  path,  footpath,  or  other  pablio 
thoroughfare."  This  is  the  only  offence  which  has 
any  possible  reference  to  the  act  of  the  appellant^ 
but  he  was  not  at  the  time  in  a  street,  nor  did  his 
cart  or  carriage  cause  the  obstruction.  This  does 
not  profess  to,  even  if  it  could,  be  an  offence  under 
sect.  21,  by  which,  "  the  commissioners  may  from 
time  to  time  make  orders  for  the  route  to  be  ob* 
served  by  all  carts,  carriages,  horses,  and  persons, 
and  for  preventing  obstruction  of  the  streets  within 
the  Umits  of  the  special  Act,  in  all  times  of  pablio 
processions,  rejoicings,  or  illuminations,  and  in 
any  case  when  the  streetj^  are  thronged  or  iiabla 
to  be  obstructed,  and  may  also  give  directions  to 
the  constables  for  keeping  order  and  preyezUaoff 
any  obstruction  of  the  streets  in  the  neignbourhood 
of  theatres  and  other  places  of  pubho  resort,  and 
every  wilful  breach  of  any  such  order  shaili  be 
deemed  a  separate  offence  against  this  Act."  Tho 
appellant  does  not  come  within  the  words  of  either 
section. 

The  respondent  did  not  appear. 

Per  OufiiAM  (Lush  and  Quain,  JJ.).— This  is  no 
offence  within  that  Aot« 

Judgment  far  appellant 

Attorney  for  appeUant^  Pereioal, 
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Nov.  28  and  SO,  1874;  atid  Feb.  8,  1875. 

HOLKEB  V.  FOSBITT   AND  0THXB8. 

Watercourse — Easement — Bdght  to  flow  of  water — 
Natwral  cmd  artificial  stream, — ikerecue  of  water 
— Prescription — lUparian  owner — Obstruction. 

A  natural  streami  was  divided  at  a  point  E.  into 
two  hranches  by  a  large  stone  called  a  **feaihert* 
placed  in  the  stream  for  that  purpose  before  living 
memory.  One  hramch  of  the  divided  stream  ran 
do  wn  to  the  river  Irwell^  a/nd  the  other  branchflowed 
into  a  farmyard,  and  there  supplied  a  watering 
trough  used  for  watering  cattle  and  domestic  pur- 
poses, the  overflow  from  the  trough  diffusing  vtself 
over  the  swrfaae  of  the  land,  and  passing  aioay  hu 
percolation  through  the  soil  to  the  river.  In  1847 
W.,  the  owner  of  the  farm  on  which  the  wcUering 
trough  stood,  and  also  of  the  intervening  land 
between  the  farm  and  the  river,  and  of  a  mill  on 
the  bank  of  the  river,  constructed  reservoirs  to 
collect  the  waier  overflowing  from  the  trough,  and 
conducted  it  jrom  them  by  means  of  a  covered 
drain  to  the  mill  on  the  bank  of  the  river.  In  1865 
he  became  the  owner,  by  purchase,  of  the  rest  of 
the  land  through  which  this  branchflowed,  and  in 
1867  he  conveyed  the  mill,  with  all  the  water 
rights  annexed  and  appurtenant  thereto,  to  the 
plaintiff 

The  defendants,  landowners  on  the  banks  of  the 
stream  above  the  point  of  division  E.,  obstructed  the 
stream,  and  thereby  diminished  the  flow  ofwaler 
to  the  reservoirs  and  the  miU,  whereupon  the 
plaintiff  brought  an  auction  against  them  for  so 
doing ;  and  U  was 

Held  by  the  Court  of  Exchequer  Ohamber  (Lord 
Coleridge,  0.J,,  and  Keating,  Lush,  Quain,  and 
Archibald,  JJ.),  affirming  the  judgment  of  the 
Court  of  JExcheq'uer,  that  the  plaintiff,  who  had 
acquired  by  purchase  the  sa/ms  right  as  W.  pre- 
vioiAsly  had  to  the  uninterrupted  flow  of  the  water 
to  the  trough,  and  to  tlie  fl>ow  of  it  from  the  trough 
to  the  mill,  was  entitled  to  mavntain  the  action  for 
the  obstrttction  complained  of 

This  was  an  appeal  from  the  jadgment  of  the 
Court  of  Exohequer,  in  favour  of  the  plaintiff,  dis- 
charging a  role  to  enter  the  verdict  for  vhe 
defendant.  The  following  are  the  facts  of  the 
case:  From  time  oat  of  mind  there  were  two 
streams  flowing  down  to  a  deep  valley  called 
Backden  Ginnell,  where  they  hecame  tmited,  and 
their  joint  stream  was  then  carried  by  an  arti- 
ficial embankment  across  Backden  Ginnell  valley 
into  an  estate  called  Broadwood  Edge,  and  flowed 
on  to  a  point  in  Broadwood  Edge  marked  E  in 
the  plan,  which  was  used  at  the  triaL  At  that 
point  the  stream  was  divided  by  a  large  stone  or 
"  feather,"  which  had  existed  as  far  back  as  the 
memory  of  any  of  the  witnesses  could  carry  them, 
and  as  to  the  origin  of  which  there  was  an  absence 
of  evidence.  The  stream  being  here  divided, 
part  of  it  flowed  down  into  Backden  brook,  and  so 
on  thence  into  the  river  Irwell ;  and  the  other 
part  of  it  flowed  to  a  watering  trouffh  in  the  farm 
of  one  Silas  Wilson,  which  formed  part  of  an 
estate  called  Lumm  Hall  Estate.  The  water  so 
flofring  into  the  watering  trough  was  used  for  drink- 
ing by  cattle  and  for  domestic  purposes,  and  that 
which  overflowed  the  trough  diifused  ituelf  over 
the  ttui&ce  of  the  land  and  wasted  itself  by  perco- 


lation through  the  soU,  ultimately  finding  its  way 
by  such  means  to  the  river.  In  the  year  1845 
the  Lumm  Hall  estate,  extending  from  Broad- 
wood Edge  to  the  river  Irwell,  and  which  was 
copyhold  of  the  manor  of  Tottington,  in  the  Sal- 
ford  division  of  the  county  of  LancaHter,  became 
the  property  of  a  gentleman  of  the  name  of 
Walker.  Upon  the  estate  was  a  mill  on  the  banks 
of  the  river  Irwell,  about  half  a  mile  from  Silas 
Wilson's  fcum,  wbich  mill  Walker  proceeded  to  turn 
into  a  paper  miU,  and  in  order  to  supply  it  with  water 
he  constructed  lodges  or  reservoirs  adjacent  to  the 
mill,  and  in  1846  and  1847  he  connected  them  with 
the  above-mentioned  watering  trough.  In  1865 
Walker  became  the  owner  by  purchase  of  the 
Broadwood  Edffe  estate,  which  also  y^as  copyhold 
of  the  manor  of  Tottington ;  and  in  1867  he  sold 
and  conveyed  to  the  plaintifi*  the  paper  mill  with 
the  lodges  and  reservoirs,  with  power  to  enter  on 
the  Lumm  Hall  and  Broadwooa  Ed^  estates  to 
repair  and  construct  weirs  and  goits,  together 
with  the  full  and  free  use  and  enjoyment  of 
all  springs,  wells,  and  streams  of  water  in, 
under,  upon,  or  arising  or  issuing  in,  or  from 
any  part  of  the  Lumm  Hall  and  Broadwood  Edge 
Estates.  The  property  so  conveyed  was  distant 
about  4(X)  yards  from  Silas  Wilson's  farm.  The 
defendants  were  owners  of  land  traversed  by  the 
two  streams  which  became  united  as  above-men- 
tioned in  Buokden  Ginnell,  and  the  plaintiff 
brought  the  present  action  to  recover  compensa 
tion  in  damages  from  the  defendants  for  obstruct- 
ing these  two  streams  above  the  point  E.  At  the 
trial  of  the  action  at  the  Manchester  Summer 
Assizes  1872,  before  Willes,  J.,  the  obstraction 
was  admitted,  and  a  verdict  by  consent  was 
entered  for  the  plaintiff  for  40«.  damages,  and 
leave  was  reservea  to  the  defendants  to  move  to 
enter  a  nonsuit  or  a  verdict  for  them,  if  the  plain- 
tifi"  was  not  entitled  to  maintain  the  action ;  and  a 
rule,  which  was  afterwards  obtained  by  the 
defendants  to  that  effect,  was  subsequently  dis- 
charged by  the  Court  of  Exchequer  :  (See 
report  of  the  case  below,  L.  Bep.  1  Ex.  107 ;  42 
L.  J.  85,  Ex.) 

From  that  decision  of  the  court  the  defendants 
appealed  to  the  Court  of  Exchequer  Chamber,  aud 
now 

Nov,  28  and  30,  1874.— Eerschell,  Q.C.  (Pope, 
Q.C.  and  Baylis  with  him)  argued  for  the  defen- 
dants (appellants). 

The  Solicitor'Qen&ral  (Sir  J.  Holker,  Q.C.) 
(with  him  were  Kemplay,  Q.C.  and  Oorst),  for  the 
plaintiffs,  contra. 

The  following  cases  and  authorities  were  cited 
and  referred  to 

ThA  Stockport  Waterworks  Company  v.  Potter  aid 

others,  10  L.  T.  Bep.  N.  8.  748 ;  3  H.  A  C.  3cK) ; 
Hodghinson  v.  Ennor,  8  L.  T.  Etep.  N.  S.  451 ;  4  B.  & 

C.229;  32  L.  J.  231,  Q.  B. ; 
Laingv.  Whaley,  S  H.  &}i.  675;  5  lb.  480;  26  L.  J. 

827;  27  L.  J.  422,  Ex. ; 
Sampson  v.  Hoddinott,  26  L.  J.  148,  C.  P ;  1  C.  B., 

N.  S.,  500 : 
Miner  v.  Giim<ywr.  12  Moo.  P.  0.  C.  131 ; 
Mason  v.  HiU,  3  B.  A^  Ad.  804 ;  5  B.  A^  Ad.  1 ; 
Nuttall  V.  Bracewell,  15  L.  T.  Bep.  N.  8. 813 ;  L.  Bep. 

2  Ex.  1:  36  L.  J.  1,  Ex. ; 
Acton  V.  Bhmdell,  12  M.  &  W.  824 ;  13  L.  J.  289,  Ex. ; 
Dickinson  v.  The  Chrand  Junction  Canal  Company, 

7  Ex.  282 ;  21  L.  J.  241,  Ex. ; 
IhiddenY.  The  Clutton  Union,  1 H.  &  N.  627 ;  26 L.  J. 

146,  Ex. ; 
Webb  V.  Bird  and  oihers,4,  L.  T.  Bep.  N.  S.445;  10 
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C.  B.,  N.  S.,  268  $  18  lb.  841 ;  30  L.  J.  384,  C.  P. ;  31 
lb.  335,  C.  P. ; 
ChoMmore  v.  Rieha/rds,  7  H.  L.  Cm.  849 ; 
Wood  Y.  Waudy  8  Ex.  748 ;  18  L.  J.  805,  Ex. 
Qale  on  EaaementB,  8rd  edit.  pp.  5, 102 ;  244  et  uq. ; 
Angell  on  WateroonneB,  pp.  157, 158. 

Our,  ado.  vuU» 
Feh.  8, 1875.— -Their  Lordships  (Lord  Coleridge, 
C.J.,  and  Keating,  Lush,  Qaain,  and  ArchibiSd, 
JJ.)  having  taken  time  to  consider,  the  following 
judgment  of  the  court  was  now  delivered  bv 

Lush,  J. — After  stating  the  case,  the  learned 
judge  proceeded  as  follows:    Upon  the  hearing 
of  mis  appeal  before  us,  at  the  sittings  after  the 
last  term,  two  questions  were  principally  argued. 
First,  whether   the  conveyance  of   the    surplus 
water,  by  means  of  the  drain,  from  the  watering 
trough  to  the  mill  is  to  be  considered  as  a  prolon- 
gation of  the  strean](,  entitling  the  miilowner  to 
the  ordinary  riparian  right  thereon ;  and  secondly, 
if  not,  whether  by  the  enjoyment  without  inter- 
ruption for  more  than  twenty   ^ears,   first   by 
Walker  and  afterwards  by  the  plamtiff,  the  latter 
had  acquired  a  right  to  the  water,  as  an  easement 
by  virtue  of  the  Prescription  Act.    Upon  consi- 
deration  of  the  peculiar  facts  of  the  case,  we  think 
that  the  plaintiff's  title  rests  on  a  broader  ground, 
and  that  he  need  not  resort  either  to  the  theory  of 
an  extension  of  the  stream  or  to  the  Prescription 
Act.    It  must  be  taken  upon  the  facts  stated, 
that   the   owner   of    Silas   Wilson's   farm   had 
a    prescriptive    right    to   the   maintenance    of 
the  stone   or  "feather"    at  the    point  E,  and 
of  the  diversion,  bv  means  of  it,  of  part  of  the 
stream  to  and  for  the  exclusive  use  of  the  farm. 
The  water  which  came  down  to  him  at  the  farm 
was  his  own  to  use  as  he  pleased.    There  was  no 
one  entitled  to  share  with  him  in  its  use,  and  no 
one  who  could  call  him  to  account  for  any  use  which 
he  chose  to  make  of  it  there.    In  this  respect  his 
position  was  different   from  that  of  a  riparian 
owner  who  only  shares  the  use  of  the  water  in 
common  with  other  riparian  ow;ners.  In  collecting 
the  overflow  at  the  trough  and  carrying  ic  to  the 
mill  he  clearly  did  nothing  in  derogation  of  the 
rights  of  any  other  person  which  he  was  not  enti- 
tled to  do  m  the  lawful  use  and  enjoyment  of 
his  own  property.    Nor  did  he  thereby  lose  any 
right  which  he  then  before  had.     While  the  water 
overflowed  the  trough  and  ran  to  waste  he  had  a 
right  to  complain    of    any  undue   diversion   or 
obstruction    which    diminished    the   accustomed 
supply  to  the  trough,  and  he  acquired  no  greater 
right  by  conveying  it  to  the  mill.    No  doubt  the 
conseauences  to  a  wrongdoer  became  more  serious 
after  trie  drain  was  made  than  they  were  before, 
because  the  wrongful  act  was  more  injurious,  and 
larger  damages  would  have  to  be  paid  for  it ;  but 
it  4s  a  fallacy  to  say  that  a  man's  rights  are 
abridged  if,   when  he   abases  them,  he  has  to 
make  a  larger  compensation.     It  is  the  neces- 
sary    effect    of    every    appropriation    of    run- 
ning  water  to  a  new  and   more  b  neficial  use 
that  a  wrongful  diversion  or  abstraction  entails 
a  larger  measure  of  liability.    It  is  established  by 
many  authorities,  which  are  collected  in  and  con- 
firmed by  the  case  of  Mason  v.  HiU  (ubi  9up.)  that  as 
soon  as  the  owner  of  land  on  a  stream  nas  appro- 
priated the  wat^  to  a  beneficial  use,  he  may  sue 
tor  the  injury  done  to  him  in  respect  of  such  new 
use.    In  that  case  the  proprietor,  having  appro- 
priated the  stream  to  the  use  of  a  mill  newly 
erected,  was  held  entitled  to  recover  from  a  pro- 


prietor, higher  UD  the  stream*  dama^efl  for  Ute 
injury  to  his  mill,  oooasioned  by  the  wrongful 
diversion  of  the  stream;  although,  before  the  mill 
was  built,  the  wrongdoer  would  only  have  been 
liable  to  nominal  damages.  If,  therefore^  Walker 
had  been  in  possession  of  the  mill  in  question  it 
is  clear  to  us  that  he  could  have  brought  thiti 
action ;  not  because  he  happem^  to  be,  at  tne  same 
time,  riparian  owner  higher  up  than  the  mill,  and 
also  owner  of  the  mill,  out  simply  tiA  owner  of  the 
mill.  And  there  is  no  conoeivaole  reason  why  the 
plaintiff  should  not  have  the  same  right,  inasmuch 
as  he  is  the  surrenderee  of  tht)  mill,  with  aU  the 
water  rights  annexed,  and  which  had  become  ap- 
purtenant to  it.  Walker  had  chosen  to  create  a 
servitude  on  his  own  land,  but  none  had  been 
created,  or  attempted  to  be  created,  on  the 
lands  or  riparian  ri^ht  of  the  defendants. 
None  of  the  authorities  cited  conflict  in  the 
least  degree  with  this  view.  In  the  case  of 
The  Stockport  Waterworks  Gompawy  v.  Potter  (tthi 
snp,)  the  water  was  taken  directly  from  the 
stream,  in  the  regular  flow  of  which  the  proprie- 
tors below  had  an  interest ;  and  it  is  clear  that 
such  use  of  the  water  could  only  grow  into  a  right 
by  twenty  years^  enjoyment.  Whether  that  case 
was  rightly  decided  or  not,  whether  the  grounds 
upon  which  the  majority  of  the  court  decided  it 
can  be  maintained,  or  whether  it  is  distinguishable 
from  the  case  of  NtUtaU  v.  Bra>eeweU  {ubi  sup,), 
we  need  not  now  consider.  The  present  case 
stands  cl^ar  both  of  the  difficulty  ana  the  reason- 
ing in  that  case,  and  we  have  no  hesitation  in 
hoTdiufir  for  the  reasons  which  we  have  eiven 
that  the  judgment  of  the  court  below  in  favour  of 
the  plaintiff  ought  to  be  affirmed. 

Judgment  affirmed. 


GOUBT  OF  COMMON   PUIA8. 

Beporiad  bj  Bthbbisoton  Swith  Mid   J.  M.  I111.T, 


Friday,  June  4, 1875. 

Ttjbher  (app.)  V.  MoftOAK  (reap.) 

Gh/me'^2b  §f  26  Vict.  e.  114,  a.  2 — deinng  on  a 

highway. 
By  2b  &-  26  Vict.  c.  114,  e.  2,  U  i$  enacted  thatU 
ehaUbe  lawful  for  any  eon»tahJs  vn  any  high' 
way,  Sfo.,  to  eeareh  a/ny  pereon  whom  he  may  have 
good  cause  to  guapect  of  coming  from  any  land 
where  he  shaU  have  been  ufUawftdly  in  puremi  of 
game,  and  having  in  hie  poseeeeion  any  game,  ^e*, 
and  ehouLd  there  be  found  any  gamo,  q^.,  to  seite 
and  detadn  such  gams,  Sfc,  and  such  eonetMe 
ehaU,  in  e%wh  ease,  apply  for  a  oummmw  dting 
euoh  person  to  appear  before  two  juHioes,  ^c 
Held,  that  it  ie  a  condition  precedent  to  the  j'urif- 
diction  of  the  juetiees  that  the  gamo  ehoM  not 
merelif  be  found  upon  the  person  charged,  but  aleo 
be  eetMd  on  the  fiighwa/y  by  the  eomiahU  who 
applies  for  a  summons  under  the  Act. 
Clarke  v.  Growder  (L.  Bep.  4  0.  P.  6SS)foU(Med, 
and  the  dictum  of  BoviU,  OJ"*,  in  Aat   oase 
affirmed. 
This  was  a  oase  stated  by  justices  who  had  con 
victed  the  appellant  under  25  A,  26  Yiot.  c.  IH 
s.  2.  The  section  of  the  Act  is  as  follows :  ''It  shall 
be  lawful  for  any  constable,  ^  in  any  highway, 
street,  or  public  place  to  search  any  person  whom 
he  may  have  good  cause  to  suspect  of  coming  from 
any  land  where  he  shall  have  been  unlav^ly  ia 
search  or  puroait  of  game^  or  any  pemon  aidii^  or 
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abetting  sxicb  person,  and  having  in  his  possession 
any  game,  onlawfnlljr  obtained,  or  any  gnn,  part  of 
gon,  or  nets  or  engines  used  for  tne  killing  or 
taking  game,  and  also  to  stop  and  search  any  cart 
or  other  oonyeyance,  in  or  which  sach  constable 
shall  haye  good  oanse  to  snspect  that  snch  game  or 
any  snch  article  or  thing  is  being  carried  by  any 
sach  person ;  and  shonld  there  be  found  any  game 
or  any  snch  article  or  thing  as  aforesaid  npon  such 
perscm,  cart,  or  other  oonyeyance,  to  seize  and 
detain  such    game,  article,  or  thing;  and    sach 
constable  shaU,  in  snch  case,  apply  to  some  jastice 
of  the  peace  for  a  summons  citmg  such  person 
to  appear  before  two  justices,  &o.  ;  and  if  such 
person  shall  haye  obtained  such  game  by  unlaw- 
fully going  on  any  land  in  seardi  or  pursuit  of 
game,  or  shall  haye  used  any  such  article  or  thing  as 
aforesaid,  for  unlawfully  killing  or  taking  game,  or 
shall   haye  been  accessory  thereto,  such  person 
shall,  on  being  conyicted  thereof,  forfeit  and  pay  any 
sum  not  exceeding  5Z.,  and  shall    forfeit    sucn 
game,  Ac. ;  and  if  no  conviction  takes  place  the 
game  or  any  such  article  or  thing  as  aforesaid,  or 
the  yalue  thereof,  shall  be  restored  to  the  person 
from  whom  it  had  been  seized."    The  circum- 
stances were  that  the  appellant,  a  dealer  in  fish 
and  poultry,  not  haying  a  shop,  but  living  in  a 
back   street  in  the  hamlet  of  Neithrop,  close  to 
Banbury,  was  seen  on  Saturday  momiDg,  the  10th 
Oct.  1874,  about  a  quarter  to  eleyen,'to  drive  in  his 
cart  out  of  Banbury,  and  over  a  bridge  across  the 
Cherwell,  which  there  separates  Oxfordshire  from 
Northamptonshire,  along  the  road  into  Northamp- 
tonshire.   At  half  past  eleven  he  returned,  and  as 
soon  as  he  had  again  crossed  the  bridge  the  police 
constables,  who  were  waiting  for  him,  called  to  him 
to    stop.    He,    however,    instead    of    stopping, 
whipped  up  his  horse  and  drove   past  them  as 
quickly  as  ne  could,  and  got  away  into  the  streets 
of  Banbury.    As  the  cart  passed  them  the  police 
conld  see  something  bulky  lying  in  the  bottom  of 
the  cart,  covered  over  with  a  horse  rug,  but  could 
not  see  any  game  or  rabbits.    When  in  Banbury, 
but  out  of  sight  of  the  police,  the  appellant  threw  a 
bnndle  of  two  dozen  rabbits,  wrapped  in  a  horse 
rag,ii)to  the  cart  of  a  man  named  Greatorex,  telling 
him  to  take  oare  of  them,  and  he  left  a  bag  con- 
taining another  dozen  at  a  public-house  in  Ban- 
bury.   The  police  took  the  rabbits  out  of  Great- 
orex's  cart  while  it  was  standing  under  a  ^teway 
ofE  the  street.    This  place  and  the  public  house 
were  out  of  the  jurisdiction  of  the  county  justices. 
Morgan,  the  constable,  who  had  been  on  the  road 
and  who  afterwards  seized  the  rabbits,  summoned 
the  appellant  before  the  justices,  who  fined  him  52. 
The  questions  for  the  court  were,  whether  there 
was  a  sufficient  finding  and  seiaing  on  the  road  to 
authorise  the  constable  to  summon  the  appellant, 
and  give  the  magistrates  jurisdiction  under  the 
Act ;  and  secondly,  whether  there  was  sufficient 
evidence  that  the  ap()ellant  had  been  on  inclosed 
land  in  pursuit  of  game. 

W.  Oraham,  for  the  appellant. — It  is  a  condition 
precedent  to  the  jurisdiction  of  the  justices  that 
the  game  be  searched  for,  found,  and  seized  upon  a 
public  highway.  Here  the  only  thing  done  was  a 
call  to  the  appellant  to  stop ;  there  was  no  search 
and  no  finding;  and  the  seizure  of  the  rabbits 
afterwards  was  not  part  of  the  same  transaction 
and  was  not  made  in  a  public  place.  Clarks  v. 
Crowder  (L.  Bep.  4  G.  P.  638)  establishes  that  the 
game  most  be  found,  and  if  it  be  actually  found 


without  search  it  is  enough,  but  here  nothing  was 
seen  at  all.  A  rug  was  in  tbe  cart  and  something 
under  it,  the  police  could  not  see  what.  Suspicion 
in  such  case  will  not  do :  {Brown  v.  Twmer^ 
16  C.  B.,  N.  S.,  485).  HaU  v.  Kno^  (9  L.  T.  Eep. 
N.  S.  380)  says  that  whore  the  constable  sees  a 
man  with  game  in  a  highway  he  may  summon  him 
without  search,  having  heard  a  gun  report  and 
seen  the  man  with  a  igun  immediat^y  after,  but 
that  is  very  different  from  this  case,  where  there 
was  suspicion  and  nothing  more.  Then  the  statute 
means  tnat  the  game  should  not  only  be  found  on 
the  highway,  but  that  it  should  be  seized  and 
detained  there.  This  was  done  in  Hall  v.  Kno» 
(uhi  8v/p.),  and  Bovill,  C.J.,  in  Olarke  v.  Orowder 
(uhi  8up.),  says, "  My  present  impression  is  that  it 
is  necessary  that  there  should  also  be  a  seizing  and 
detaining  of  the  game  in  the  highway."  Then, 
secondly,  there  must  be  some  evidence  that  the 
man  was  coming  from  land  where  he  has  been  in 
pursuit  of  game.  Here  there  was  absolutely  none, 
^he  appellant  was  only  seen  driving  along  the 
road.  1  admit  that  circumstantial  evidence  will 
do,  but  there  must  be  some :  {Svans  v.  BoUeriU, 
8  L.  T.  Rep.  N.  S.  272 ;  Jonee  v.  Dicker,  22  L. 
T.  Rep.  N.  S.  95.) 

B,  8.  Wright,  for  the  respondent. — The  con- 
viction was  good.  The  Act  was  sufficiently 
complied  with  to  give  the  justices  jurisdiction.  A 
demand  to  stop  was  made  in  the  jurisdiction, 
and  the  constable  saw  what  he  suspected  and  what 
was  afterwards  proved  to  be  ^me  in  the  cart. 
A  search  is  unnecessary,  and  it  is  submitted  that 
practically  the  game  was  found  within  the  meaning 
of  the  Act.  [Brett,  J. — It  was  not  seized.]  Aotual 
seizure  on  the  highway  cannot  be  necessary,  other- 
wise the  poacher  might  always  throw  the  game 
over  the  nedge  when  stopped,  and  defy  the  con- 
stable. Certainly,  this  has  not  been  absolutely 
decided ;  what  was  said  in  Olarke  v.  Orowder  {uhi 
sup.)  by  Bovill,  G.  J.,  was  only  an  opinion,  and,  as  he 
expressly  said,  it  was  unnecessary  to  determine  the 
pomt. 

Brett,  J. — It  seems  to  me  that  our  judgment 
must  be  in  favour  of  the  appellant,  that  the  con- 
viction was  bad,  and  must  be  quashed  on  the 
ground  that  those  things  were  not  fulfilled  which 
it  was  necessary  should  be  fulfilled  as  conditions 
precedent  to  give  the  justices  jurisdiction  to  con- 
vict in  the  case.  I  can  say  little  more  than  was 
said  in  Olarke  v.  Orowder  {uhi  sv/p.),  and  it  is 
unnecessary  to  consider  whether  the  Act  creates 
a  new  offence  or  not.  I  there  expressed  my 
opinion  that  it  did  not.  It  does,  however,  create 
a  new  tribunal  and  new  procedure,  and  enables 
that  tribunal  to  act  upon  different  evidence  from 
that  which  would  otherwise  ordinarily  be  required 
to  give  it  jurisdiction  to  punish  the  offence.  It  is 
a  penal  statute,  and  must  be  construed  with  reason- 
able strictness.  As  pointed  out  by  Bovill,  G.J.,  in 
the  case  cited,  tbe  Act  gives  authority  to  constables 
and  peace  officers  to  do  certain  acts,  to  stop  a 
person  on  a  public  highway,  and  to  search  him  or 
any  conveyance,  and  then  if,  on  so  stopping  a 
person  on  a  highway,  he  find  any  game,  guns,  nets, 
or  engines  used  for  taking  game  upon  such  person 
or  in  his  cart,  it  gives  him  power  to  seize  and 
detain  such  game,  &c.  Now  these  are  strong 
powers  for  anyone  to  be  authorised  to  exercise  on 
the  Queen's  highway  without  a  warrant.  Then 
the  Act  goes  on  to  say  that  "  such  constable  shall, 
in  such  case,  apply  for  a  summons  citing  such 
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person  to  appear  before  two  jtistices."  It  is  not, 
therefore,  lerb  to  the  constable's  option ;  it  is  im 
perative  on  him  that  he  take  oat  a  summons,  and 
the  proTision  is,  therefore,  a  check  npon  the  nse  of 
his  powers  of  search.  Bnt,  then,  who  is  the  person 
to  be  charged  upon  this  information  ?  The  words 
are  "in  sudi  case  "  and  "  such  person,"  and  it  most, 
therefore,  necessarily  be  the  person  searched  or  on 
whom  the  game,  &o.,  has  been  found.  Again, 
"  such  constable  "  must  mean  the  constable  who 
has  stopped  the  suspected  person  on  the  highway, 
and  who  has  found  on  the  person  or  in  his  cart 
such  things  as  are  specified,  and  who  has  seized 
and  detained  such  things,  and  it  is  he  only  who 
can  take  the  suspected  person  before  the  justices. 
Let  n«  flee  now  if  the  constable  in  this  case  was 
such  a  constable  as  the  Act  requires.  There  was,  I 
think,  evidence  to  justify  the  justices  in  saying 
that  the  police  had  reasonable  grounds  for  feeling 
certain  that  there  was  game  in  the  appellant's  cart, 
and  therefore  there  was  evidence,  in  my  opinion,  on 
which  they  might  say  that  the  police  did  find  game 
in  his  cart.  But,  having  found  the  game,  the  next 
thing  in  fulfilment  of  the  Act  was  to  seize  it.  But 
this  they  did  not  do,  and  the  appellant,  by  his 

r'ckness,  and  perhaps  I  mi^ht  say,  experience, 
ve  on  and  eot  away  so  quickly  as  entirely  to 
Erevent  their  being  able  to  seize  the  game  on  the 
ighway.  Therefore,  that  being  so,  one  of  the 
conditions  precedent  to  the  constable  bringing  the 
appellant  before  the  justices  by  summons  under 
this  Act  was  absent,  and  the  justices  had  no  juris- 
diction to  convict.  It  becomes  unnecessary  to  give 
any  opinion  on  the  second  point  raised,  as  we  give 
judgment  upon  the  first  for  the  appellant. 

DENMA17,  J. — I  am  of  the  same  opinion.  The 
case  is  practically  decided  by  Clarke  v.  Crowder 
{uhi  8v>p.),  which  was  a  decision  of  this  court  and  is, 
I  think,  in  point  and  right,  and  upon  which  we 
mu s t  act.  The  Act  begins  by  enacting  that "  it  shall 
be  lawful  for  any  constable  in  any  highway,  &c.,  to 
search  any  person  whom  he  may  suipect,  &o.," 
and  the  words  in  any  highway  are  to  be  imported 
into  the  following  clause.  The  words  "  such 
game  "  also  mean  so  seized  by  the  constable,  and 
there  must,  therefore,  as  I  read  the  section,  be  a 
seizure  of  the  game  found  on  the  person,  and  such 
seizure  must  have  taken  place  in  the  highway  before 
the  constable,  who  must  be  the  one  who  has  stopped 
the  person  and  seized  the  game,  can,  by  this  Act, 
summon  the  man  before  the  justices.  The  later 
part  of  the  section  throws  additional  light  on  this 
construction,  which  is  the  literal  and  obvious  one 
of  the  Act,  because  it  provides  that  the  game  so 
seized  is  to  be  restored  if  no  conviction  upon  the 
summons  takes  place. 

Lii9DL£T,  J.,  concurred. 

Judgment  for  the  a/ppellant 

Attorney  for  the  appellant,  T.  W,  Qoldrmg, 
Ghancery-lane,  for  E.  Uroahy,  Banbury. 

Attorneys  for  the  respondent,  Kvag  and 
McMiUin, 


Tuesday t  June  8, 1875. 
MiLNEs  V.  Bale  ;  Milnes  v.  Lea  ;  Milnes  v.  Golset  ; 

MlLNES  V.  COKBETT. 

Municipal  election^Q6  Sf  36  Yici,  c.  60,  «.  3— 17  ^ 
18  Vid.  c.  102,  88.  2  and  4i— Bribery— Several 
axia  of  bribery — Penalties  recoverable  for  each  act. 

A  person  who  is  guilty  of  bribery  at  an  election  is 
guilty  of  a  distinct  offmcefor  each  act  of  briery 


committed :  ar^  is,  under  17  j*  18  Vid,  c.  102  and 
35  3r  36  Vict,  e.  60,  Uahle  to  he  sued  in  respectof 
eacri  a,ct  of  bribery  for  the  penalty  imposed  Inf 
those  Ads  ;  and  the  recovery  against  him  of  one 
penalty  for  bribery  at  that  election  is  no  defence 
to  a/n  action  claiming  additional  penalties  for 
other  acts  of  bribertj  commvitted  at  the  same  eUcbum, 
These  were  lour  actions  in  which  the  same  plain- 
tiff sued  the  four  defendants  for  penalties  under 
the  Gorrupt  Practices  (Municipal  Elections)  Act 
1872,  in  respect  of  bribery  committed  by  them  at 
the  municipal  elections  for  the  borough  of  Kid- 
derminster. 

The  declaration  in  each  case  contained  two 
counts,  one  alleging  that  the  defendant  gave  money 
and  the  other  that  ne  promised  money  to  voters  at 
the  election,  and  separate  penalties  were  clnimed 
in  resp)ect  of  the  offenoe  in  each  count.  The  defen- 
dants demurred  on  the  g^Found  that  only  one  penalty 
could  be  recovered  for  bribery  committed  at  one 
election.  They  also  pleaded  that  an  action  had 
already  been  brought  against  them  by  another 
plaintiff  for  penalties  incurred  by  them  in  conse- 
quence of  alleged  bribery  at  the  same  election,  and 
judgment  had  been  recovered.  To  this  plea  the 
plaintiff  demurred.  The  demurrers  were  argued 
together,  the  facts  being  the  same  in  each  case,  and 
the  real  question  being  whether,  on  the  true  con- 
struction of  the  Acts,  bribery  committed  at  an 
election  was  one  single  offenoe  and  subject  to  one 
penalty,  or  whether  each  act  of  bribery  might  be 
the  subject  of  an  action  for  a  penalty. 

Qijffardt  Q.G.  {Merewether  with  him),  for  the 
plaintiff  in  all  the  actions. — ^The  real  question  is 
whether  each  single  act  of  bribery  is  the  subject 
matter  of  an  action.  The  sections  on  which  tbe 
actions  are  founded  are  35  &  36  Yict.  c.  60,  s.  3 
and  17  &  18  Yict.  c.  102,  ss.  2  and  4.  It  is  con- 
tended by  the  defendants  that  all  the  acta  of 
bribery  are  purged  by  their  having  been  sued  and 
having  paid  the  penalty  in  one  case ;  but  surely 
the  nature  of  the  acts  aone  shows  that  they  are 
separate  and  distinct;  and  the  statute  does  not 
say  that  only  one  offence  can  be  charged  at  one 
election.  Cases  under  penal  statutes  throw 
some  light  on  the  principle  to  be  adopted  in 
construing  these  sections.  Under  the  19  Geo.  2, 
c.  21,  s.  8,  the  limitation  of  penalties  for  swearing, 
as  seen  in  Beg.  v.  Scott  ( 8  L.  T.  Bep.  N.  S.  662; 
33  L.  J.  M.  d.),  turned  on  the  form  of  convidaon, 
and  it  seems  there  that  if  the  oocasiona  had  been 
different  more  penalties  might  have  been  incurred. 
In  Cooper  v.  alade  (6  E.  &  B.  447)  there  were 
penalties  asked  for  against  the  defendant  with 
reference  to  different  persons,  and  no  objection  of 
this  kind  was  made,  though  the  matter  wasbrongbt 
before  the  court.  The  real  decision  was  that  the 
promise  and  the  subsequent  giving  were  not  two 
acts,  but  one.  Qarrett  v.  Messenger  (L.  Bep. 
2  G.  P.  583)  will  not  apply  to  this  case,  for 
there  the  proof  of  the  offenoe  consisted  in  the 
house  being  kept  open,  not  merely  that  it  was  ODoe 
opened  without  a  licence.  To  make  it  applicable, 
the  defendants  must  argue  that  if  the  man  bad 
kept  another  unlicensed  honse  open  within  the 
period,  a  second  penalty  oould  not  have  been 
recovered;  and  the  case  does  not  warrant  this. 
In  Beg.  v.  Leatham  (3  L.  T.  Bep.  N.  S.  505)  there 
is  an  assumption,  which  is  essential  to  the  judg- 
ment, that  each  act  of  bribery  was  a  separsto 
offenoe.  Then,  if  the  offences  are  separate,  they 
are  by  the  Act  separate  misdemeanors,  and  there 
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must  be  separate  penalbieB  mcarred  for  eaoh  mis- 
demeanor. 

Powell,  Q.G.,  for  the  defendants  Bale  and 
Gorfoett. — The  argnments  that  bare  been  nsed 
wonld  go  to  make  imprisonment  cumnlatiTe,  and 
the  result  would  be  so  monstrons  as  to  show  that 
the  Act  oannot  be  construed  as  the  plaintifE  con- 
tends. This  offence  being  committed  at  one 
election,  must  be  considered  as  one  onl^,  and  subject, 
therefore,  to  one  penalty.  It  is  similiar  to  offences 
under  other  statutes,  Which,  with  the  cases,  are  to 
be  found  in  Faley  on  Convictions  p.  260.  In  Bea. 
Y.  Lovett  {7  T.  K.  152),  where  the  statute  maae 
the  use  of  a  gun  for  destroying  game  and  the  use 
of  a  dog  for  uie  same  purpose  an  offence,  it  was 
held  that,  though  the  defendant  kept  and  used 
both  on  a  certain  day,  he  could  only  oe  convicted 
in  a  single  penalty.  Then  Crepps  v.  Dwrden 
(Cowp.  740),  decided  on  29  Oar.  2,  c.  7,  held  that  a 
baker  who  had  separately  sold  a  number  of  loaves 
on  the  Lord's  Day  could  only  be  convicted  in  one 
penalty.  But  under  12  Qeo.  2,  c.  36,  in  a  case  of 
Brook  V.  MHUgan  (3  T.  B.  509),  the  subject  was 
discussed,  and  where  two  distinct  sales  of  books 
had  taken  place  two  penalties  were  recoverable. 
Another  statute  is  the  London  Goal  Act  (1  &  2 
Will.  4^  c.  76),  and  under  it  a  penalty  is  imposed  for 
ew&cj  sack  deficient;  yet  in  CoUvns  v.  Hopwood 
(15  M.  &  W.  459)  one  penalty  only  was  incurred 
in  respect  of  seventeen  sacks  sent  out  at  the  same 
time  to  a  purchaser.  [Brbtt,  J. — If  a  voter  has  52, 
given  him,  first  by  one  candidate  and  then  by 
another,  has  he  been  bribed  once  or  twice  P]  It  is 
only  one  offence  and  one  punishment.  The  Act 
would  have  said  that  for  every  such  offence  he 
should  incur  the  penalty,  had  it  been  intended. 
PUcher  v.  Stafford  (9  L.  T.  Bep.  N.  S.  759 ;  33  L. 
J.  113,  M.  0.)  decided  that  only  one  penalty  could 
be  inflicted  on  a  person  for  not  complying  with  the 
Acfr  as  to  vaccination ;  though  the  chud  continued 
unvaccinated  after  the  recovery  of  the  first  penalty. 
And  it  is  submitted,  that  even  if  the  acts  of  bribery 
may  be  called  distinct  offences,  yet,  as  they  are 
only  acts  in  pursuance  of  a  course  of  conduct,  the 
Legislature  nas  provided  for  one  penalty  to  be 
recovered  in  respect  of  that  course  of  conduct 
which  constitutes  the  complete  offence,  and  the 
words  "so  offending"  apply  to  the  aggregate. 
[B&ETT,  J. — The  argument  must  be  the  same  for 
the  misdemeanor  as  for  the  penalty.] 

E.  Clarke,  for  the  defendants  Lea  and  Oolsey. — 
It  has  been  said  that  these  must  be  distinct  offences, 
because  in  an  indictment  it  would  be  necessary  to 
specify  the  person  bribed;  but  26  &  27  Vict.  c.  29, 
s.  6,  provides  that  in  an  indictment  or  information 
for  bribery  it  shall  be  sufficient  to  allege  that  the 
defendant  was  guilty  of  bribery.  In  Crepps  v. 
Burden  (1  Sm.  L.  Oas.  666)  attention  is  drawn  to 
the  words  of  Pollock,  O.B.,in  the  Attomey-Oeneral 
V.  McLean  (1  H.  &  0.  750).  He  says  the  form 
which  the  Legislature  uniformly  adopts  when  the 
intention  is  that  for  each  and  every  violation  of  an 
Act  of  Parliament  there  shall  be  a  distinct  penalty, 
is  to  impose  a  penalty  by  express  words  for  each 
and  every  c^ence."  Certainly  that  has  not  been 
dcme  here. 

Oifard,  in  reply,  cited  Marke  v.  Benjamin  (5  M. 
&  W.  569),  to  snow  that,  as  to  an  unlicensed  house, 
the  zeal  offence  was  the  habitual  keeping  of  it,  and 
in  Orepps  v.  Dwrden  the  same  disdnotion  is  mani- 
fest ;  tne  offence  is  that  of  a  man  exercising  his  ordin- 
aiy  trade  on  the  Lord's  Day*  and  this  he  does  by 
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several  acts  which  together  constitute  the  offence. 
At  common  law  these  would  surelv  be  separate 
acts  of  bribery,  for  which  a  man  could  be  indicted. 
And  sect.  5  of  26  &  27  Yict.  c.  29  extends  the 
provisions  of  17  &  18  Yict.  c.  102,  s.  14  to  mis- 
demeanors or  any  other  offence  under  the  Corrupt 
Practices  Prevention  Acts^  The  nature  of  the  act 
done  is  .the  test — some  are  clearly  complete 
offences  in  themselves,  others  require  proving  by 
several  instances. 

Bbxtt,  J. — In  this  case  I  am  of  opinion  that  our 
judgment  should  be  for  the  plaintiff.  The  action 
was  brought  to  recover  penalties  to  which  the 
defendant  was  stated  to  have  made  himself  liable 
under  sect.  3  of  the  Municipal  Election  Corrupt 
Practices  Act  1872,  and  the  second  section  of  17  & 
18  Yict.  c.  102.  Now  the  third  section  of  the 
Corrupt  Practices  Act  sa^s,  "The  offences  of 
bribery,  treating,  undue  influence,  and  personation 
shall  be  deemed  to  be  corrupt  practices  at  an 
election  for  the  purposes  of  this  Act.  The  terms 
bribery,  &o,,  shall  respectively  include  anything 
committed  or  done  before,  at,  after,  or  with  respect 
to  an  election,"  that  is  to  say,  all  those  thmgs 
which  shall  be  corrupt  practices  under  this  Act ; 
all  the  acts  with  which  a  defendant  may  be 
charged  are  acts  which  may  be  done  before,  at, 
after,  or  with  respect  to  an  election.  The  sectiop 
then  says,  "  Any  person  who  is  guilty  of  a  corrupt 
practice  at  an  election  shall  be  liable  to  the  like 
actions,  prosecutions,  penalties,  forfeitures,  and 
punishments  as  if  the  corrupt  practice  had  been 
committed  at  an  election  of  members  to  serve  in 
Parliament."  That  throws  us  back  to  sect.  2  of 
17  &  18  Yict.  c.  102.  The  section  defines  what 
shi^  be  the  offence  of  bribery  at  a  Parliamentary 
election;  but,  in  defining  it,  the  Act  does  not  say 
thattheacts  creatingthe  offencearelimitedas  being 
done  at  an  election.  The  words  are,  **  Every  person 
who  shall  directly  or  indirectly,  by  himself  or  by 
any  other  person  on  his  behalf,  give,  lend,  or  agree 
to  give  or  lend,  or  shall  offer,  promise,  or  promise 
to  procure,  or  to  endeavour  to  procure  any  money 
or  valuable  consideration  to  or  for  any  voter,  or 
to  or  for  any  person  on  behalf  of  anjr  voter,  or 
to  or  for  any  other  person,  in  order  to  induce  any 
voter  to  vote  or  refrain  from  voting."  It  seems  to 
me  that  any  person  who  does  that  is  guilty  of 
bribery.  Then  a  similar  enactment  about  giving  or 
offering  a  place  to  any  voter,  &c.,  and  so  on.  It 
seems  to  me  that  any  person  who  does,  any  one 
of  those  prohibited  acts,  is  guilty  of  a  complete 
offence,  and  any  person  who  does  two  or  more 
such  acts  is  guilty  of  two  or  more  distinct  and 
separate  offences,  and  offences  so  separate  that,  in 
order  to  prove  one,  you  could  not  give  the  other 
in  evidence  against  him.  So,  the  evidence  that  he 
had  committed  one  offence  would  be  no  evidence 
against  a  man  as  to  his  having  committed  another. 
That  being  so,  we  have  the  words  of  the  Act  also 
further  on,  which  si^  any  person  so  offending  shall 
be  g^ulty  of  a  misdemeanor.  The  ordinary  con- 
struction of  the  language  would  require  us  to 
construe  that  as  applicable  to  each  of  the  offences 
created  above.  Otherwise,  if  it  were  not  so  construed 
we  should  have,  in  effect,  to  say  that,  although  we 
conclude  from  the  other  and  former  part  of  the 
Act  that  a  person  has  been,  upon  the  necessary 
evidence  of  course,  guilty  of  several  distinct 
offences,  yet  he  is  to  be  guilty  of  one  sole  mis- 
demeanor. The  only  sensible  way  to  read  it  as  to 
the  misdemeanor  is  that  a  person  who  commits 
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one  of  the  offences  defined  is  goilty  of  a  mis- 
demeanor, and  a  person  guilty  of  several  offences 
is  gnilty  of  several  misdemeanors.  Then,  as  to 
the  clause  about  the  penalties,  I  think  we  cannot 
separate  the  penalties  from  the  misdemeanors; 
and  if  there  are  several  misdemeanors  it  follows 
that  there  must  be  several  penalties.  This  is  so 
far  upon  the  statute  itself,  and  the  consideration  of 
the  words  which  are  contained  in  the  sections 
quoted.  But  then  it  is  said  that,  because  there  are 
not  in  the  Act  any  words  which  say  that  a  person 
shall,  for  each  offence,  forfeit  the  penalty  named, 
you  cannot  inflict  more  than  one  penalty  for  any 
number  of  ofiences  committed  by  tne  same  person 
at  one  eleotion.  And  in  support  of  this  contention 
eases  were  cited,  by  way  of  illustration,  based  upon 
dther  penal  statutes ;  but,  as  I  understand  them, 
in  all  the  cases  where  it  was  said  that  there  was 
only  one  penalty,  it  will  be  seen  that  the  real  fact 
was  that  several  acts  were  done  in  carrying  out 
the  offence  against  which  the  Act  of  Parliament 
was  directed ;  and  that  in  every  case  you  might 
have  given  in  evidence  all  the  separate  acts  as 
evidence,  admissible  and  proper,  to  prove  the 
whole  offence.  But  I  can  find  no  case  where, 
when  each  act  is  a  full  offence  in  itself,  and  so 
much  so — so  distinct  and  complete — that  yon  cannot 
give  one  in  evidence  for  the  other,  I  can  find  no 
case,  I  say,  where  the  penalty  has  been  held  not 
also  to  be  separate.  I  will  not  call  it  a  cumulative 
penalty,  but  a  single  pensJty  for  each  single 
offence.  The  first  case  is  Beg.  v.  Scott  (8  L.  T.  Bep. 
N.  S.  662).  That  says  that  if  many  oaths  are  usm 
in  one  act  of  swearing  that  is  but  one  profanity, 
but  if  a  man  uses  the  same  oath  at  different  acts  of 
swearing  they  are  separate  profanities  within  the 
statute;  and  it  is  certunly  no  decision  to  the 
effect  that  iiyou  curse  one  person  at  one  time  and 
another  person  at  another  time  on  the  same  day 
those  are  not  two  distinct  acts  of  profanity.  The 
next  case  is  Oarrett  v.  Messenger  (ubi  «up.),  and 
that,  being  an  information  for  keeping  a  house 
open  for  music  and  dancing  without  a  licence, 
proceeded  on  the  ground  that  opening  a  house  for 
an  hour  is  not  an  offence.  The  very  form  and 
essence  of  that  offence  is  keeping  the  house  open 
without  a  licence,  and  it  is  a  comprehensive  offence 
to  be  proved  by  many  acts ;  and  Marks  v.  Benr 
jom,in  (ubi  su^p.)  shows  that  in  an  action  for  the 
penalty  under  the  same  Act  it  is  necessary  to 

Srove  that  the  house  has  been  kept  open.  Parke, 
I.,  says,  "  It  must  be  kept  for  tne  purpose  pro- 
hibited by  the  statute,  there  must  be  something 
like  an  habitual  keeping  of  it.'*  Each  act,  there- 
fore, in  such  case  is  not  the  offence,  but  all  of  them 
together  prove  the  offence.  Then  Fixher  v.  Staf' 
ford  (9  L.  T.  Bep.  N.  S.  759)  was  a  case  of  vaccina- 
tion, the  offence  being  that  of  leaving  the  child 
unvaccinated.  Such  aa  offelice  was  proved  by 
showing  that  it  was  continuous  for  a  certain  time. 
My  view  of  that  statute  is  that  there  was  only  one 
penalty  for  the  one  offence,  and  that  cannot  be 
sued  u>r  for  all  time ;  because,  if  the  child  be  vac- 
cinated before  suing,  it  is  cured  and  the  action 
falls.  I,  however,  use  this  case  to  see  from  it  that 
the  principle  is  that,  when  the  offence  charged 
under  a  statute  inflicting  penalties  is  continuous, 
that  is  made  up  of  a  continuing  series  of  acts ;  it  is 
only  one  offence,  and  therefore  subject  to  only  one 
penalty.  Creppa  v.  Durden  [ubi  «i«p.)  was  where  a 
man  was  changed  with  *'  exercising  his  ordinary 
trade  on  the  Lord's  Day.*'    That  is  one  complete 


offence  shown  and  proved  bj  variofu  acts ;  and 
the  court  there  held  that  seUing  loaves  to  various 
persons  were  acts  which  were  all  evidence  of  the 
one  comprehensive  offence.  "  It  is  but  one  entire 
offence,  whether  longer  or  shorter  in  point  of 
duration,  whether  it  consists  of  one  or  a  number 
of  particular  acts."  These  are  cases  where  only 
one  penalty  has  been  incurred^  but  they  are  not 
applicable  to  this  case,  where  the  acts  are  distinct 
in  themselves,  and  so  distinct  that,  as  I  have 
said,  they  cannot  be  used  in  evidenoe  one 
in  proof  of  another.  Then  there  is  Cooper  v. 
Blade  (ubi  swp,),  and  it  is  a  strong  authority, 
for  it  went  tnrough  all  the  courts  and  up  to 
the  House  of  Lords,  and  though  there  were  two 
counts  for  penalties  under  the  Corrupt  Practices 
Prevention  Act  1854,  it  never  struck  any  person 
apparently  that  there  might  not  be  a  verdict  on  both 
counts,  nor  was  any  contention  raised  on  that 
point.  Then  Beg,  v.  Leatham  (3  L.  T.  Bep.  N.  S. 
o03)  also  seems  to  me  to  be  a  strong  aathority, 
because,  when  it*  was  suggested  there  that  the 
prosecutors  ought  to  be  put  to  their  eleotion,  such 
Buggestion,  Vnich  was  adopted  by  the  oonrt^ 
showed  that  there  were  two  separate  offences  in  the 
indictment.  There  were  counts  charging  the 
defendant  with  having  bribed  different  voters,  and 
the  exercise  of  the  power  of  putting  parties  to  their 
election  upon  which  they  will  proceed,  is  oon* 
elusive  that  the  offences  in  the  various  ooonts 
were  distinct  andseparate  in  their  nature.  Although 
the  consequences  are  most  serious,  as  has  been 
pointed  out  during  the  argument,  yet,  nnder  this 
Act,  if  a  person  at  the  same  election  commit  several 
acts  of  briberv,he  subjects  himself  to  penalties  for 
those  acts.  And,  on  the  other  side,  it  may  be  said 
that  it  would  be  strange  if  a  man  who  had  bribed 
voters  on  both  sides  could  not  be  convicted  of  both 
acts  of  bribery,  or  was  guilty  of  only  one  mis- 
demeanor, and  similarly  in  the  case  of  a  man  irho 
had  accepted  bribes  from  both  sides.  They  are  to 
my  mind  obviously  distinct  offences,  and  each 
carries  with  it  its  punishment  as  a  misdemeanor, 
and  the  penalty  which  is  attached  by  the  Act  to  the 
misdemeanor.  Under  all  the  circumstances, 
therefore,  I  think  judgment  in  this  case  must  be 
for  the  plaintiff  as,  having  decided  the  question 
on  the  statute,  I  cannot  say,  if  my  view  is  right, 
that  the  declaration  is  bad  or  the  plea  good. 

Denmak,  J. — But  for  the  strongly  restrictive 
sense  in  which  the  courts  construe  penal  statutes, 
I  should  have  entertained  no  doubt  at  any  period 
of  what  was  the  correct  decision  upon  the  con- 
struction of  this  statute.  But  we  are  bound  to 
look  closely  into  the  Act  and  into  the  circum- 
stances of  the  offence  charged  under  it  before 
saying  that  a  forfeiture  has  occurred.  Having 
done  this,  and  after  the  full  discussion  of  the  case, 
I  come  to  the  same  conclusion  as  that  arrived  at 
by  my  brother  Brett,  viz.,  that  these  are  distinct 
offences,  and  liable  to  distinct  penalties,  and  that 
there  is  nothing  in  the  statute  to  limit  the  liability 
of  the  person  who  has  beenguilty  of  them  to  \» 
sued  for  each  of  them.  We  could  not  hold — at 
least,  I  think  it  would  be  a  monstrous  interpretar 
tion  of  the  Act  to  hold — ^that  a  man  who  oommita 
twenty  distinct  acts  of  bribery  on  one  day  has,  at 
the  end  of  it,  only  been  ffuilty  of  one  offence.  I 
will,  therefore,  only  add  a  few  words  to  express  my 
concurrence  in  what  my  brother  Brett  has  said  on 
the  other  cases  as  to  penalties  which  have  been 
cited  to  us  in  argument.    In  all  of  them  there  has 
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beeo  a  distinotiozi  manifested  as  to  whether  the  act 
contemplated  by  the  statate,  and  charged  against 
the  individual,  was  a  complex  and*continuoa8  act  or 
series  of  acts,  or  one  single  act,  constituted  by  one 
iwlated  proceeding.  I  need  not  go  through  tketa, 
becaose  I  agree  in  what  my  brother  Brett  has  said 
as  to  them,  but  I  have  found  another  Act  of  Par- 
liament, not  hitherto  mentioned,  which  Ulustrates 
the  distinction  as  well  as  any  which  have  been 
cited.  In  Crepps  v.  Ditrden  {ubi  aup.)  it  was  held 
that  where  the  ofifence  charged  was  of  carrying  on 
his  ordinary  trade  upon  the  Lord's  Day,  the  fact  of 
the  appellant  having  made  several  sales  did  not 
render  him  liable  to  several  penalties.  I  would 
compare  with  this  the  statute  11  &  12  Yict.  c.  63, 
and  the  case  in  Ee  Hartley  (31  L.  J.  232,  M.  C). 
where  the  justices  had  convicted  some  persons  in 
four  several  penalties  for  exposing  four  pieces  of 
bad  meat  for  sale  on  the  same  day  at  tne  same 
stalL  It  was  ai^ued  there  that  it  was  one  offence, 
and  one  conviction  would  have  satisfied  the  provi- 
sions of  the  statute.  But  Mellor,  J.,  said  that 
"each  exposure  of  a  piece  of  bad  meat  vras  a 
separate  offence."  The  very  argument  was  put 
in  that  case,  and  ignored  altogether ;  and  it  was 
ignored,  I  apprehend,  on  the  ground*  that  the 
(fienoe  in  the  statute  was  not  the  doing  of  one 
continuous  act,  which  must  be  indicated  by  several 
overt  acts,  but  was  an  isolated  offence  in  each  case 
of  exposing  a  piece  of  bad  meat.  The  case  shows 
the  distinction  to  be  drawn  between  it  and  Orepps 
V.  Dvrden  as  well,  perhaps,  as  any  other,  and  so  I 
thought  it  desirable  to  refer  to  it ;  but  I  agree  fully 
in  all  that  has  been  said  as  to  the  other  cases  which 
have  been  discussed  by  my  brother  Brett,  and 
that  oar  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plamUf. 

Attorney  for  the  plaintiff,  Qirdwood. 

Attorney  for  the  defendants  Bale  and  Gorbett, 
Hunt, 

Attorney  for  the  defendants  Lea  and  Golsey, 
N.  Wedd  Cooke. 


lUported  bj  H.  Luex,  Esq.,  Banlster-at-Lftw. 

Feb.  10  cmd  11, 1875. 

APPEAL  PBOH  THE  COURT  OF  EXCHBQUBB. 

(Before  Blackbusn,  Mellob,  Lttsh,  Gaove,  Den- 
HAN,  and  Archibald,  JJ.) 

Mill  v.  Hawker  and  others  and  Wickett. 

Highway — Obstruction  qf-^Highway  boa/rd — Dis' 
1/rict  surveyor — Liability  of  for  illegal  act  under 
order  of  the  board — Individual  corporators — 
Personal  UabUily  of— Respondeat  superior  ^26  Sf 
26  Vicl>  c.  61,  sect.  9,  sub'sects.  2,  6 ;  sects.  12,  16, 
17—5  ^  6  Wia.  4,  c.  50,  sects,  69, 73, 74r-'ConstruC' 
tion  of  Act. 

The  plamtiff  being  the  occupier  of  land  through 
which  a  footpath  ran,  the  members  of  the  high' 
way  board  of  the  district  passed  a  resolution  at  a 
meeting  of  the  board  that  the  nath  was  a  highway, 
and  that  the  plaintiff  shotdd  be  directed  to  remove 
the  locks  from  a  gate  which  he  had  placed  across 
the  path,  and  that,  in  default  of  his  so  doing,  the 
surveyor  of  the  board  should  remove  them.  The 
plaint^ failing  to  comply  with  the  directions  of 
the  board,  the  surveyor,  by  order  of  the  board,  re- 
moved  the  locks.  Tiherewpon  the  plamtiff  brought 
an  action  of  trespass  against  the  members  of  the 


board  in  their  individual  character  and  the  sur* 
veyor,  al  the  trial  of  which  the  defendants  having 
pleaded  a  justification,  KeU/y,  O.B.  nonsuited  the 
plaintiff  on  the  ground  thcU  no  individual  liability 
attached  either  to  the  members  of  the  board  who 
gave  the  order  in  their  corporate  capacity,  or  to 
the  stvrveyor  who  acted  in  obedience  to  su^h 
order ;  and  no  evidence  was  given  in  support  of 
the  plea  of  justification. 

The  majority  of  the  Oowrt  of  Exchequer  {Pigott, 
and  (Jleasby,  BB.,  dissentiente  Kelly,  G.B.) 
svbseqtkently  made  absolute  a  rule  settmg  aside 
the  nonsuit  and  ordering  a  new  trial  on  the 
ground,  first,  that  the  members  of  the  board  who 
concurred  in  the  resolution  were  personally  liable, 
on  the  assumption  thcU  the  resolution  itself  was 
illegal;  and,  secondly,  that,  although  the  surveyor 
was  bound  lyy  sect.  16  of  the  Highway  Act  1862 
(25  Sr  26  Vlct.  c.  61)  to  obey  the  orders  of  the 
board,  he  was  not  thereby  esscused  if,  in  obeying 
such  orders,  he  committei  an  Ulegat  act. 

On  appeal,  by  the  defendants,  from  that  decision,  it 


was 


Held  by  the  Court  of  Exchequer  Chamber  {BUiek' 
bum,  Mellor,  Lush,  Qrove,  Denman,  and  Archi- 
bald,  JJ.)  expressly  abstaining  from  expressing 
any  opinion  as  to  me  first  ground  of  the  decision 
of  the  court  below,  but  affirmmg  the  judgment  on 
the  second  ground,  that  the  surveyor  was  liable  to 
an  action  for  the  trespass  he  had  committed  in 
obeying  the  order  of  the  board,  and  that,  therefore, 
the  judgment  setting  aside  the  nonsv/U  and  ordering 
a  new  trial  mMst  be  affvnned. 
This  was  an  action  of  trespass  to  land  belonging  to 
the  plaintiff,  and  was  brought  against  several  defen- 
dants.   The  facts  of  the  case  are  so  fully  set  out  in 
the  report  of  the  case  below  (ant6,  p.  147 ;  30  L.  T. 
Bep.  N.  S.  894;  reported  also  43  L.  J.  129,  Ex. ; 
L.  Kep.  9  Ex.  309),  that  it  is  unnecessary  to  do 
more  on  the  present  occasion  than  briefly  state  the 
nature  and  circumstances  of  the   action,  which 
were  as  follows : — 

The  plaintiff  was  the  occuoier  of  land  through 
which  ran  a  path  which  the  aefendante  alleged  to 
be  a  public  highway.  Twelve  of  the  defendants  in 
the  action  were  members  of  the  Highway  Board  of 
the  Gamelford  Highway  District,  incorporated 
under  the  Highway  Acts  1862  and  1864,  and 
within  which  district  the  land  through  which  the 
alleged  hishway  ran  was  situated.  Another  of 
the  defendants.  Hawker,  was  the  clerk  of  the 
board,  and  the  remaining  defendant,  Wickett,  was 
the  district  surveyor.  At  a  meeting  duly  con- 
vened of  the  members  of  the  board  on  the  20th 
Nov.  1872,  at  which  all  the  defendants  were  pre- 
sent, it  was  resolved  that  the  path  in  question  was 
a  hiffhway,  and  a  resolution  was  adopted  by  the 
boara  that  the  plaintiff  be  directed  to  remove  the 
locks  from  a  gate  which  the  plaintiff  had  placed 
across  the  path,  and  in  default  of  his  doing  so  that 
the  surveyor  be  ordered  to  remove  the  same.  All 
the  defendants,  except  Hawker  and  Wickett,  con- 
curred in  directing  the  surveyor  to  remove  the 
locks.  The  plaintiff  failing  to  comply  with  the 
direction  of  the  board  to  remove  the  locks,  the  de- 
fendant Wiokett,  the  surveyor,  removed  them  in 
obedience  to  the  orders  of  the  board.  Thereupon 
an  action  of  trespass  was  brought  by  the  plaintiff 
a^nst  the  members  of  the  board  in  their  indi- 
vidual character,  and  the  surveyor,  in  which, 
the  defendants  having  pleaded  a  justification, 
Kelly,  G.B.,  at  the  tria^  nonsuited  the  plaintiff  on 
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the  ground  that  neither  the  members  of  the  board 
nor  the  enrveyor  were  individnally  liable,  and  no 
evidence  was  given  in  support  of  the  plea. 

A  mle  nin  naving  been  obtained  oy  the  plain- 
tiff to  Bet  aside  the  nonsuit  and  for  a  new  trial 
the  Ooart  of  Exchequer  (Kelly,  G.B.,  dissenting) 
made  the  mle  absolute  and  ordered  a  new  trial 
(ezoept  as  against  the  defendant  Hawker,  the 
derk,  whose  name  was  ordered  to  be  struck  out 
of  the  record)  against  all  the  defendants,  on 
the  ground,  first,  uiat  the  members  of  the  board 
who  concurred  in  the  resolution  were  personally 
liable  on  the  assumption  that  the  resolution  itself 
was  illegal,  and  that  although  the  surveyor 
was  bound  by  sect.  16  of  the  25  A  26  Yiot.  o.  61,  to 
obey  the  orders  of  the  board,  he  was  not  thereby 
excused  if,  in  obeying  such  orders,  he  committed 
an  unlawful  act. 

From  the  above  decision  (except  so  fSEU*  as  re- 
lates to  the  defendant  Hawker,  the  clerk)  the 
defendants  appealed  to  the  Court  of  Exchequer 
Chamber,  ana  now, 

Kingdon,  Q.G.  (with  him  Lopea,  Q.G.,  and 
Finder),  for  the  defendants,  argued,  in  the  first 
place,  that  the  defendants,  who  were  members  of 
the  highway  board,  were  not  personally  liable,  but 
as  the  court  expreeslj  abstained  from  giving  any 
judgment  on  this  pomt  of  the  case  it  is  not  neces- 
sary to  set  it  out  or  refer  further  to  it.  Secondly, 
as  to  the  defendant  Wickett,  he  contended  that  as 
surveyor  of  the  highway  board  he  was  not  liable. 
Sect.  16  of  the  25  &  26  Vict.  c.  61  (the  Elghwav 
Act  1862)  enacts  that  the  surveyor  *'  shall  in  all 
respects  conform  to  the  orders  of  the  board  in  the 
execution  of  his  duties."  That  being  so,  the  sur- 
veyor cannot  help  himself;  he  is  bound  to  obey  the 
orders  of  the  board.  He  is  in  a  position  similar 
to  that  of  a  bailiff  or  other  officer  who  has  to  exe- 
cute the  process  of  a  court  of  justice ;  and  such  an 
officer  maj,  in  an  action  of  trespass  against  him 
for  anything  done  by  him,  justify  under  the  pro- 
cess of  the  court,^  even  though  it  should  turn  out 
to  have  had  no  foundation  in  foct.  That  has  always 
been  held  to  be  the  law,  and  for  the  proposition, 
the  cases  of  Dew9  v.  Eil&u  (11  C.  B.  484;  20 
L.  J.  264,  C.  P.),  and  Andrews  v.  Mwrrie  and 
WhUhcm  (1  Q.  B.  3;  10  L.  J.,  N.  S.,  226, 
Q.  B.)  are  authorities.  The  surveyor  here 
was  a  public  officer,  acting  for  a  public  body. 
[Blackbttrn,  J. — It  must,  I  think,  be  taken,  from 
the  fact  of  the  nonsuit,  that  the  path  was  not  a  high- 
way, and  if  that  be  so  then  the  ooard  had  no  juris- 
diction for  their  action  in  the  matter ;  and  although 
it  is  true  that  the  surveyor  is  bound  to  obe^  the 
board,  yet  it  is  "  in  the  execution  of  his  duties."] 
The  exemption  of  a  judicial  officer  from  liability 
in  respect  of  his  acts  as  such,  does  not  depend 
upon  the  process  being  within  the  jurisdiction  of 
the  court:  {Moravia  v.  Sloper,  Willes  Bep.  30). 
The  board  are  bound  to  keep  the  highways  in 
their  district  in  repair  (25  &  26  Yiot.  c.  61,  s.  17), 
and  they  must  therefore  determine  as  between 
themselves  and  their  subordinates  which  and 
where  the  highways  are.  It  is  not  possible  for  the 
surveyor  to  ascertain,  nor  is  he  bound  to  inquire, 
whether  an  order  given  him  by  the  board  is  of  a  legid 
or  an  illegal  order.  [Bla.ckbubn,  J. — He  may  re- 
quire to  be  indemnified  before  acting,  or  that  the 
board  should  take  legal  proceedings.]  It  would, 
it  is  submitted,  be  unreasonable  that  the  survevor 
should  be  bound  to  be  satisfied  that  the  board  has 
jmisdiotiQii  in  the  case  of  every  aot  which  they 


order  him  to  do.    If  it  is  apparently  so»  that  ia 
sufficient. 

AHhfpr  OharUa  (with  him  was  H.  T.  Cole,  Q.G.), 
for  the  fdaintifi*,  contra,  argued,  first,  the  qnestioii 
as  to  the  individual  liability  of  the  members  of  the 
board,  and  cited  numerous  authorities  on  the 
point,  which,  however,  for  the  reasons  above  men- 
tioned, it  is  unnecessary  ftirther  to  refer  to.  Witii 
regard  to  the  second  point,  the  surveyor's  habili^* 
he  contended  that  as  nis  was  the  hand  which  did 


the  illegal  act  he  was  personally  liable.  The 
relied  on  by  the  defendants  are  cases,  one  of  aa 
officer  of  State  and  the  others  of  officers  of  ooortB 
of  justice,  and  do  not  apply  t9  such  a  case  as  the 
present,  to  which  they  have  ho  analogy.  It  is 
enough  for  a  sheriff's  officer  to  exhibit  the  writ» 
and  he  need  not  go  behind  the  writ  for  his  protec- 
tion. Such  a  defence  as  the  present  has  never 
been  set  up  before;  all  that  has  hitherto  been 
decided  being  that  where  the  defendant  has  acted 
bond  fide  in  the  exercise  of  a  supposed  public  duty, 
he  is  entitled  to  notice,  but  not  that  ne  is  to  be 
protected  from  liability.  It  is  clear  from  the 
former  Highway  Act  (5  &  6  "W  ill.  4,  c.  50),  ss.  09, 
73,  and  74,  that  in  cases  of  supposed  obetmctionB 
to  the  highway,  the  surveyor  was  not  meant  to  act 
mero  motut  but  that  he  was  to  complain  to  the 
justices.  If  the  defendants'  construction  oi  sect 
16  of  the  Act  of  1862  is  right,  then  the  surveyor 
must  obev  the  orders  of  the  board  at  all  risks,  no 
matter  what  such  Ofders  may  be.  By  the  former 
Act  the  surveyor  had  no  one  over  him  but  the  jus- 
tices ;  by  the  present  Aot  he  is  placed  more  in  the 
Eosition  of  a  servant  to  a  master,  and  the  ordinaxy 
m  of  master  and  servant  is  applicable  to  tlie 
case. 
Kinqdon,  Q^C.,  was  heard  in  reply. 
Their  Lordships  retired  for  a  snort  time,  and  on 
their  return  to  the  court  the  following  judgments 
were  delivered : 

Blackburn,  J. — This  was  the  case  of  an  action 
of  trespass  brought  against  several  defendants,  of 
whom  one,  the  defendant  Hawker,  was  the  surveyor 
of  the  highways,  and  the  others  were  members  of 
the  highway  board,  which,  under  the  late  High- 
way Act,  is  made  a  corporation.  At  the  trial  of 
the  action  the  Lord  Chief  Baron  decided,  for 
reasons  which  I  will  consider  presentlv,  that  the 
action  would  not  lie  against  eitherof  the  aefeodants, 
either  the  surveyor,  or  the  members  of  the  board» 
and  he  acoordinglv  directed  a  nonsuit ;  the  point 
as  to  whether  the  locue  va  qxw  was  or  not  a  hi^h* ' 
way  not  being  discussed  or  decided.  The  nu^ontj 
of  the  Gourt  of  Exchequer  (Pigott  and  Gleasby, 
BB.),  upon  a  rule  for  a  new  trial  (the  Chief  Baron 
still  retaining  the  opinion  which  he  held  at  the 
trial)  thought  that  the  learned  judge  was  wrong 
on  both  points,  and  set  aside  the  nonsnit,  ana 
ordered  a  new  trial  on  two  distinct  grounds. 
Iliey  thought  the  Chief  Baron  was  wrong  in 
holding  that  the  surveyor  was  protected,  andthat 
the  action  would  not  he  against  him,  and  also  in 
ruling  that  no  action  would  lie  against  the  other 
defendants  as  corporators:  From  that  decision 
the  defendants  Drought  the  present  appeal, 
and  we  are  all  of  opmion  that,  as  regards  the 
surveyor,  the  nonsuit  was  wronp,  and  that» 
consequently,  the  rule  for  a  new  trial  was  rig^; 
and  inasmuch  as  it  was  one  nonsuit  where 
the  parties  were  sued  all  together  in  one  action,  the 
decision  that  the  nonsuit  was  wrong  as  reepects 
one  defendant  sets  it  aside  as  regards  all  of  tneni* 
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and  tharelore  the  judgment  of  the  coart  below, 
making  the  role  for  a  new  trial  absohite,  miist  be 
affirmed.     In  aniying  at  these  conclasions  we 
proceed  on  the  groond  on  which  we  are  nnani- 
moiu  that  the  surveyor  was  clearly  liable.    With 
regard  to  the  other  question  which  was  diBcnssed, 
as  to  whether  the  individnal  corporators  were 
liable,  it  is  one  of  great  diffioolty  and  considerable 
importance.    If  it  were  necessary  to  deoide  that 
qnestian  we  should  require  time  to  consider  it, 
and  possibly  when  we  had   considered   it   our 
dedsion  would  not  be  an  unanimous  one,  and  in 
sending  down  the  case  for  a  new  trial  would  be  of 
no  assistance,  but  probably  rather  an  embarrass- 
ment, to  the  learned  judge  who  would  haye  to  try 
the  case.    We  therefore  think  it  better  to  leave 
the  decision  of  the  Court  of  Exchequer  upon  that 
point  where  and  as  it  is.  The  majority  of  that  court 
thought  that  the  corporators  were  individually 
liable ;  the  minority  thought  otherwise.   We  leave 
the  question  with  the  authority  which  it  had  before 
-^no  bettor  and  no  worse.  On  the  new  trial  the  facts 
will  be  ascertained,  and  the  point  may  then  be 
reserved,  so  that  the  court  before  which  it  may 
come  wUl  be  much  bettor  able  to  deal  with  it 
than   we   should    be   were   we   to   dbnsider   it 
now.     The   question    at   the   trial    will    be,   is 
the  way  in  question  a  highway  or  not,  which 
has  not  yet  been  discussed.    I  will  now  shortly 
give  my  reasons  for  thinking  that  the  surveyor  is 
fiable,  and  in  so  doing  I  believe  that  I  shall  be 
expressing  the  opinion  of  all  the  judges.    If  the 
board  had  authority  given  to  them  by  the  statute 
to  determine  whether  a  disputed  highway  was  a 
highway,  and  consequently  were  authorised  to 
break  into  a  close  where  they  supposed  that  there 
was,  but  where  there  really  was  not,  a  highway, 
though  the;^  honestly  and  bond  fide  believed  that 
there  was,  if  there  had  been  any  such  authority 
given  to  them,  and  if  the  surveyor  was  acting 
under  their  orders,  then  I  should  think  that  he 
would  be  protected.    For  sect.  16  of  the  25  &  26 
Vict.  c.  61  enacts  that  "  the  district  surveyor  shall 
act  as  the  agent  of  the  board  in  carrying  into 
effect  all  the  works  and  performing  all  the  duties 
by  this  Act  required  to  be  carried  mto  effect,  or  to 
be  performed  by  the  board."    If  the  board  had 
authoritiy  given  to  them  to  enter  into  a  close 
where  there  was  no  highway,  but  where  they  really 
believed  there  was  a  highway,  and  they  directed 
their  surveyor  to  go  there,  tliat  would  be  a  duty 
in  which  the  surveyor  would  be  directed  to  act. 
But  then  the  section  goes  on, ''  and  he  shall  in  all 
respects  conform  to  the  orders  of  the  board  in  the 
execution  of  his  duties."    If  the  statute  said  to  a 
man, ''  You  are  to  obey  the  orders  of  a  particular 
person,"  it  would  be  very  hard  to  punish  him  if 
he  did  not  obey  those  orders,  and  at  the  same  time 
to  make  him  liable  if  he  did  obey  them.    But 
when  we  come  to  look  at  the  matter  it  must  be 
that  the  board  must  have  some  power  or  duty  to 
order  what  is  to  be  done,  and  the  surveyor  who  is 
to  do  the  act  for  them  is  to  obey  their  directions. 
The  statute  does  not  say  that.when  the  board 
think  they  have  an  authority,  but  have  really  not 
got  it,  the  surveyor  is  then  to  act  upon  their  airec- 
tions,  and  that  whilst  so  acting  he  is  to  be  pro- 
tected.   Now  as  to    the    question  whether  any 
jurisdiction  or  authority  is  given  to  the  former 
surveyors  of  highways  (under  the  3  &  4  Will  4, 
c  50)  and  to  the  highway  boards  which  are  substi- 
tuted for  them,  to  break  into  a  dose  which  is 


private  property,  but  where  they  think  there  is  a 
highway,  one  is  somewhat  embarrassed  in  conse- 
quence of  not  knowing  on  what  gpround  the  high* 
way  board  believed  this  footpath  to  be  a  highway. 
No  board  has  power  to  decide  whether  a  certain 
way  is  a  highway,  but  if  they  like  they  may,  and 
anybody,  if  ne  likes,  may,  raise  the  issue  at  oom-^ 
mon  law  and  have  it  decided  by  a  court  of  law. 
There  are  provisions  in  this  statute  by  which  the 
question,  whether  or  not  a  certain  place  is  a  high* 
way,  may  be  brought  before  the  justices  to  decide, 
but  there  is  no  power  for  any  board  or  for  anyone 
else  to  decide  that  question.    Anyone  acting  on 
such  a  decision  does  so  at  his  peril.    Mr.  Kingdon 
endeavoured  to  point  out  some  section  which  gave 
that  power,  but  I  can  see  none.     Mr.  Charles 
arguea  that,  even  if  it  had  been  a  highway,  the 
surveyor  had  no  right  to  remove  the  obstruction. 
How  that  would  be  I  do  not  say,  for  that  is  nottiie 
question  here.    We  must  assume,  in  favour  of  the 
plaintiff,  that  if  he  had  not  been  stopped  he  would 
nave  proved  that  this  was  not  a  highway ;  and  if  he 
had  proved  that,  the  question  whether  the  surveyor 
would  have  a  right  to  remove  an   obstruction 
across  a  real  hignway  would  not    have  arisen. 
Here  a  gate  across  a  path  on  a  close,  which  has 
not  been  proved  to  be  a  highwa]^,  has  been  broken 
through,  and  there  is  no  c&use  in  the  Act  of  Par- 
liament which  says  that  that  can  be  done.  It  gives 
no  right  to  the  board  to  remove  something  from 
that  which  is  not  a  highway,  but  which  the  board 
thinks  is  a  highway.    If  that  be  so,  the  grround  on 
which  the  learned  Chief  Biuron  hedd  that  the  sur- 
veyor was  not  responsible,  seems  totelly  to  fail. 
The  exception  is  only  that  of  people  acting  for 
courts  of  justice,  or  it  may  be,  perhaps,  whelre  any 
Act  of  ParliamlBnt  says  that  they  must  in  all 
evente  obey.     But  it  does  not  apply  to  such  a  case 
as  the  present,  where  the  Act  only  says  that  the 
surveyor  shall  obey  lawful  orders.   The  case  comes 
within  the  principle  that  a  person  acting  under 
the  orders  of  other  persons  can  only  iustify  the 
act  done  in  cases  where  the  principals  themselves 
would  be  justified.    For  these  reasons  I  think 
that  the  judgment  of  the  court  below  ought  to  be 
affirmed,  but  on  the  ground  only  that  the  surveyor 
was  liable,  and  we  must  not  be  taken  as  either 
affirming  or  disaffirming  thejadgment  of  the  court 
below  with  regard  to  the  liability  of  the  other  de- 
fendante  as  corporators. 

Mellob,  J. — I  am  of  the  same  opinion.  I  think 
that  the  true  limit  of  the  surveyor's  obedience  is 
where  the  board  are  acting  legally,  and  not  where 
it  is  acting  illegally.  In  cases  where  the  board 
are  protected  the  surveyor  is  protected,  but  if 
they  order  him  to  do  anything  which  it  is  beyond 
their  power  or  authority  to  order,  then  I  am  of 
opinion  that  the  surveyor  is  no  longer  protected. 
I  take  this  to  be  the  meaning  of  sect.  16  of  the 
stetute,  and  on  that  ground  I  agree  that  the  judg- 
ment of  the  court  below,  so  far  as  the  surveyor  is 
concerned,  should  be  affirmed.  It  is  not  necessary 
that  I  should  add  anything  with  regard  to  the 
other  question. 

Lush,  J. — I  agree,  and  have  nothing  to  add  to 
what  has  already  been  said. 

Gbovb.  J. — I  also  agree  in  the  opinion  which  has 
been  expressed,  and  would  add  only  one  or  two 
sentences.  When  the  point  is  put  in  ite  naked 
form  it  does  not,  I  think,  admit  of  much  doubt. 
It  is  admitted  for  the  purposes  of  this  part  of  the 
case,  that  the  board  is  liable   in  ite  corporate 
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capacity  for  an    act  which,  for  the  purposes  of 
the  case,  is  admitted  to  be  unlawful.    Here  the 
anrveyor  oommits  the  unlawful  act,  for  which  he 
should  be  held  legally  responsible.    The  whole 
question,  therefore,  no  other  section  having  been 
brought  to  bear  upon  the  matter,  is  whether  by 
sect.  16  he  is  exempted  from  that  liability.    [The 
learned  judge  read  the  section.]    Now  it  seems  to 
me  that  it  would    be  a  great  straining  of  the 
statute  to  say  that  by  that  section  the  surveyor  is 
actually  exempted  from  all  legal  liability.    If  the 
couHtruction  contended  for  by  Mr.  Ejiigdon  on 
behalf  of  the  appeUants  were  put  upon  this  sec- 
tion, it  would  virtually  give  the  surveyor  such  an 
exemption,  and  there  are  no  words  in  the  section 
limitm^  that  exemption ;  nor  do  I  see  anything 
giving  it  a  wider  limitation  than  that  of  things  law- 
mlly  ordered  by  the  board.     The  section  is  confined 
to  carrying  into  effect  the  "  duties "  required  by 
the  Act,  and  nothing  more.     Mr.  Kingdon  hais 
cited  no  case  in  support  of  his  argument,  except 
the  oases  of  officers  executing  legu  process,  and 
acting  in  the  execution  of  duties  imposed  upon 
them  by  courts  of  law.    In  my  opinion  that  shows 
that  the  exemption  which  has  been  claimed  in  the 
present  case  is  not  an  exemption  which  would  be 
ly^ely  to  exist,  for  if  it  had  we  should  probably 
have  had  some  cases  more  expressly  in  pomt  cited 
to  us.    I  ought,  I  think,  to  add  that  I  have  enter- 
tained some  doubt  as  to  whether  the  court  ou^ht 
not  to  have  given  judgment  on  the  other  question 
as  to  the  liability  of  the  individual  corporators ; 
but  that  doubt  is  not  sufficient  to  induce  me  to 
differ  from  the  rest  of  the  court,  more  especially 
as  since  we  must  send  the  case  down  for  a  new 
trial,  the  question  can  be  argued  with  better  effect 
afler  that  trial  has  taken  place,  when  the  court 
will  be  in  fuller  possession  of  the  facts  than  we 
now  are. 

Dbnkan,  J. — I  am  of  the  same  opinion.     The 
question  as  to  the  liability  of  the  surveyor  depends 
entirely,  I  think,  upon  the  words  of  sect.  16  of  the 
25  &  26  Yict.  61,  oi  which  the  words  relied  on  by 
Mr.  Einedon  are  *'  He  shall  in  all  respects  con- 
form to  tne  orders  of  the  board  in  the  execution  of 
his  duties."    In  order  to  ascertain  the  real  mean- 
ing of  these  words  we  must  go  back  to  the  earlier 
part  of  the  section,  where  it  is  said,  "  He  shall  act 
as  the  agent  of  the  board  in  canyin^  into  effect 
all  the  works  and  performing  all  the  duties  required 
to  be  carried  into  effect  or  to  be  performed  by  the 
board.''    Now,  what  are  these  duties  ?     They  are 
duties  relating  solely  to  highways,  and  for  the 
purposes  of  this  case  we  are  bound  to  assume  that 
the  particular  place,  in  which  the  surveyor  at- 
tempted to  execute  his  duties  on  the  occasion  com- 
Elained  of,  was  a  place  which  was  not  a  public 
ighway.    If  so,  I  think  that  it  follows,  for  the 
reasons  given  by  my  brother  Blackburn,  that  the 
board  had  no  jurisdiction  over  that  place.    Then, 
if   the   board    had   no  right  to  do   what  they 
did   there,  had  the  surveyor  any  right  to   act 
under  their  authority  in  the  manner  complained  of  P 
Well,  the  words  are,  "  He  shall  in  all  respects  con- 
form to  the  orders  of  the  board  in  the  execution  of 
his  duties."    But  if  this  was  not  a  highway  he  could 
have  no  "  duties  "  there  at  all,  and  so  cannot  resort 
to  this  section  for  the  purpose  of  its  affording  him 
protection.  The  cases  which  have  been  relied  upon 
were  cases  of  a  peculiar  kind  (Detoa  v.  Eiley  and 
Andrews  v.  Mams  and  Whitham,  ubi  sup,),  the  only 
two  which  told  at  all  in  favour  of  Mr.  Elingdon,  and 


which  were  case?  relating  entirely  to  dutiea  per- 
formed by  officers  under  the  orders  of  courts  of 
justice.  These  cases  are  not  applicable  to  the  preseat 
case ;  but  the  general  rule,  that  a  man  who  has  dome 
a  wrong  is  responsible  for  that  wrong,  is  applicable. 
Here  the  surveyor  has  done  work  not  within  his 
duties,  for  it  was  done  in  a  matter  with  which  he  had 
no  duty  to  interfere,  and  therefore  he  at  all  events 
was  responsible.  As  to  the  question  of  the  corpo- 
rators Deinff  personally  responsible  for  the  act 
which  thejr  did,  that,  I  think,  is  a  matter  of  veiy 
great  difficulty,  and  it  would  be  better  not  to 
send  down  the  case  for  trial  with  possibly  a  divided 
opinion  on  that  point,  or  bv  taking  time  to 
consider  to  prevent  the  case  being  tried  at  the 
next  assizes,  when  all  the  facts  will  be  found. 

Abchibald,  J.,  concurred. 

Judgment  for  a  venire  de  novo  affirmed. 

Attorneys  for  the  plaintiff,  PcOtison,  Wigg,  and 
Co.,  agents  for  White  and  Dingley,  Launceston. 

Attorneys  for  the  defendants,  Goods,  Kinadon^ 
and  Gotton,  agents  for  0.  G.  Hawker,  Boscastle. 
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June  3  wnd  July  7, 1875. 

The  Attoenet-Gbneral  ».  The  Mutual  ToirrnfB 

Westminster  Chaubebjs  Association  (Limited). 

Revenue — InhahUed  house  duty — Block  of  huM' 
ings,  each  containing  separate  sets  of  chamhers^ — 
'•  Different  tenement  bei7ig  distinct  properties  " — 
Gross  and  rateable  value — "Brofet  mooA  of  (ucer- 
taming  value. 

Schedule  B  of  theiS  Geo.  8,  e.  55,  according  to  the 
regulations  in  which  the  inhoMted  house  duiyiSf 
under  the  authority  of  sect,  2  of  \4t  §f  16  Viet, 
c.  35,  rww  levied,  eontams  the  following  (amongst 
other)  rules :  Bdde  6.  "  Where  a/ny  house  shnU  be 
let  in  different  stories,  tenements,  lodgings,  or 
la/ndings,  and  shaU  be  inhabited  by  two  or  more 
persons  or  families,  the  same  shcul  nevertheless 
oe  subject  to  and  shaU  in  like  manner  be  charged 
to  the  said  diUies  as  if  such  house  or  tenement 
was  inhahUed  by  one  person  or  family  only,  aiffd 
the  landlord  or  owner  shaU  be  deemed  the  occupier 
of  such  dwelling  house,  and  shall  be  chargtd  to 
the  said  duties.  Ruts  14 ;  "  Where  any  dweUiny 
house  shall  be  divided  into  different  tenements, 
being  distinct  properties,  every  such  tenement 
shaU  be  subject  to  the  same  duties  as  if  the  same 
were  an  entire  house,  which  duty  shaU  be  paid  by 
the  occwpiers  thereof  respectively." 

The  Westminster  Ghambers  (the  property  of  ike  de- 
fendants) consist  of  seven  blocks  of  buildings, 
with  seven  prindpal  entrances.  Each  block  is 
divided  into  two  ranges  by  an  intemai  staireats, 
which  has  onhf  one  aoor  cU  the  principal  or  strett 
entrance.  The  seven  blocks  are  divided  strue^ 
turaUy  into  117  different  tenements  or  suites  of 
rooms,  which  are  quite  distinct  from  each  other, 
liJce  chambers  in  the  inns  of  court,  and  they  an 
let  and  occupied,  a$id  in  every  instance  are  capailU 
of  being  let  amd  occupied  separately  as  ofiessi 
chambers,  or  residences.  Hack  suite  of  rooms  has 
an  outer  door  openina  ouJt  on  to  the  imiemai 
common  staircase,  anaaho  an  inner  private  hsM 
or  passage.  There  is  no  means  of  communication 
between  these  several  suites  of  rooms  other  than  the 
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common  stai/roase.  The  otUer  or  street  door  to  ectoh 
hhck  i$  kept  locked  cU  nighty  cmd  a  porter^  ap' 
vointed  and  removable   oy  the  defendoMts,    the 
\esB0T9y  resides  in  a  disHrui  set  of  rooms  on  the 
basement  of  each  blocks  and  the  care   of  each 
entrance  and  the  roons  connected  therewith  are  tn 
his  cha/rge,  and  he  has  a  dwplicate  key  of  and 
access  to  the  sets  of  rooms  vn  each  block  vn  the  oc&ur- 
paiion  of  the  tena/nts,  to  whom  he  acts  as  their  ser^ 
vant;  the  defendants  provide  gas  for  the  stair- 
cases, haUs,  and  passages,  and  water  for  the  entire 
building,  cmd  pay  aU  rales  and  taxes,  charging 
i\evr  tenants  higher  rents  in  consequence,    ttach 
tenement  or  swie  of  rooms  is  let  under  an  agree- 
ment  whereby  the  defendants  (the  lessors)  let  the 
same  for  a  certadn  term  at  a  certain  rent,  the 
lessors  agreemg  to  pay  aU  rates,  ^c,  and  the 
lessee  covenaniina  not  to  commit  waste;  to  keep  the 
premises  intemaUy  in  repadr;  not  to  alter  or  in- 
terfere    with  the   arrangement    of  the  premises, 
nor  underlet  or  assign  the  same;    ufith  power 
to  the  lessors  to  enter    and  paint   the  outside, 
and  to  view^he  state  of  the  interior,  and  a  power 
of  re-entry  on  the  non-pa/yment  of  rent  within 
twenty-one  days  after  becoming  due,  or  on  breach 
of  any  of  the  covenants,  or  on  the  bankruptcy  of 
the  lessee.    The  premises  are  taken  by  the  lessee 
subject  to  the  follovnng  regulations :  the  tenants 
have  the  right  free  of  charge  to  the  general  ser- 
vices of  the  porter,  who  is  to  be  constantly  in  at- 
tendance, to  cleanse  the  general  stairs  every  morn- 
ing ;  to  receive  and  deliver  all  letters,  and   to 
attend  to  the  regular  and  proper  supply  of  coals 
to  the  several  apa/rtments,  which  coals  a/re  supplied 
by  the  lessors  at  a  certain  price,  the  tenants  not 
being  allowed  to  have  stores  of  coals  in  their 
rooms. 
The  Commissioners  under  the  Westminster  Improve- 
ment  Act  1853,  from  whom  the  dejendants  derive 
title,  have  power  to  demise  or  sell  any  set  of 
apartments  separately  from  the  rest  of  the  house. 
None  of  the  sets  have  been  sold,  but  the  greater 
rvwrnher  have  been  let  by  the  defendants  for  seven, 
fourteen,  or  twenty-one  years,  and  sows  remain 
untenanted.  In  the  valuation  list,  prepared  under 
the  32  ^  33  Vict.  c.  67,  ea^ih  block  is  not  inserted 
as  one  hereditament,  but  each  of  the  117  sets  of 
rooms,  of  which  the  seven  blocks  consist,  is  treated 
as  one  hereditament,  and   assessed  accordingly, 
the  name  of  the  tenant  of  ectch  occupied  set  beirig 
inserted  as  the  occupier,  and  the  tenants  being 
separateiy  assessed  to  the  poor  rate. 
In  assessing  the  property  for  tJis  Inhabited  House 
Duty  the  seven  blocks  were  treated  as  seven  sepa- 
rate inhabited  houses,  and  the  duty  assessed  on 
the  defendants  as  occupiers  thereof  (under  Bute  6 
in  Schedule  B  of  48  Oeo,  3,  c.  bo)  in  the  sum  of 
548L  17a.,  the  aggregate  amount  of  the  values  ap- 
pearing in  the  valuation  list  prepared  in  pur- 
sua/nce  of  the  Valuation  (Metropolis)  Act  1869,  as 
the  values  of  the  117  sets  of  chambers  comprised 
in  the  seven  blocks.    Against  that  assessment  the 
defendants  appealed,  and  contended,  first,  that 
each  of  the  117  sets  of  chambers  should  be  sepa- 
rately assessed  on  the  tenants  wnder  Rule  14  m 
Schedule  B ;  and  secondly,  that  the  value  in  the 
vahicUion  list    did  not    correctly  represent  the 
awnual  value  of  the  blocks  to  the  defendants,  since 
many  sets  were  unlet,  and  the  Grown  ought  to 
make  a  separate  valuation  of  each  block  under 
secL  76  of  32  8f  33  Vict,  c,  67. 
Hsldt  hy  the  majority  of  the  Oowrt  of  Exchequer 


(Bramwdl  and  Gleasby,  BB.)  giving  judgment 
for  the  Crown  on  both  points  {dissentiente,  Kelly, 
G.B.  on  the  first  point),  first,  that  the  whole  pro* 
perty  was  properly  cusessed  to  the  duty  as  seven 
several  dwelling-houses  and  on  the  defendants  as 
occupiers  under  Rule  6,  and  that  Bute  14  was  not 
applicable  to  the  case ;  secorhdly,  that  the  vahie  of 
each  block  was  accurately  and  proverhf  repre- 
sented by  the  aggregate  sum  of  the  vodues  appear^ 
ing  in  the  valuation  list  as  those  of  the  separate 
hereditaments  in  the  occupation  of  the  several 
tenants  of  the  defendants,  although  (per  Gleasby, 
B.)  it  ca/used  an  injustice  which  ought  to  be  cor- 
reeled, 

Spbcial  Case. 
Stated  by  order  of  Gleasby,  B.,  and  by  oonsent» 
under  22  &  23  Yiot,  o.  21,  s.  10,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  as  to  the  proper 
mode  of  charging  on  the  defendants  the  duties 
under  the  statutes  relating  to  the  Inhabited  House 
Duty,  upon  the  facts  stated  hereunder ;  the  Attor- 
ney-General havine  proceeded  against  the  defen- 
dants to  recover  h&l.  V?s.  for  such  duties,  being 
the  amount  in  which  they  were  assessed  by  an 
assessment  made  for  1871,  upon  certain  premises 
called  "The  Westminster  Chambers,"  belonsing 
to  the  defendant  association,  situated  in  St.  Mar- 
garet and  St.  John,  Westminster,  and  in  the 
metropolis,  as  defined  by  32  &  33  Yict.,  c.  67,  of  the 
Valuation  (Metropolis)  Act  1869. 

2.  The  Westminster  Chambers  consist  of  seven 
blocks  of  buildincs,  having  seven  principal 
entrances.  Each  of  these  blocks  is  divided  into 
two  ranges  by  an  internal  staircase,  which  has 
only  one  door  at  the  principal  or  street  entrance ; 
and  each  block  is  in  its  internal  arrangement 
structurally  divided  into  different  tenements  or 
suites  of  rooms,  which  are  quite  distinct  from  each 
other,  hke  chambers  in  the  Inns  of  Court ;  and  they 
are  let  and  occupied  and  are  in  every  instance  capable 
of  being  let  and  occupied  separately,  as  chamoers, 
offices,  or  residences.  Each  tenement  or  suite  of 
rooms  has  an  outer  door,  opening  on  to  a  staircase 
common  to  all,  and  also  an  inner  private  hall  or 
passage,  a  water-closet,  and  lavatory.  There  is  no 
means  of  communication  between  those  tenements 
or  suites  of  rooms  other  than  the  staircase  common 
to  all.  Nearly  all  the  tenements  or  suites  of 
rooms  are  let  and  used  as  offices  or  chambers,  for 
business  purposes,  and  they  are  locked  and  un- 
occupied during  the  night.  A  few  only  of  the 
tenements  or  suites  of  rooms  in  three  of  the  blocks 
are  used  as  residences. 

3.  The  outer  or  street  door  to  each  block  of 
buildings  is  kept  locked  at  night,  and  a  porter,  who 
is  appointed  by  the  association,  resides  in  a  dis- 
tinct set  of  rooms  in  the  basement  of  each  block  of 
building,  and  has  a  key  of  and  access  to  the  suites 
or  sets  of  rooms  in  such  building  in  the  occupation 
of  the  tenants,  as  their  servant.  "The  regula- 
tions "  hereinafter  referred  to  show  more  fully  the 
mode  in  which  the  porters  are  appointed  and 
employed. 

4.  The  Westminster  Improvement  Act  1853  (16 
&  17  Yict.  c.  176),  s.  69„  applies  to  the  said  asso- 
ciation and  the  property  in  question,  and  enacts 
that  where  any  house  erected  on  land  of  the  com- 
missioners shall  be  occupied  or  be  intended  to  be 
occupied  by  different  persons  in  distinct  sets  of 
apartments,  the  commissioners,  their  successors  or 
assigns,  may,  if  they  shall  think  fit  so  to  do, 
demise  or  (^eU  any  set  of  apartments  separately 
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from  the  rest  of  the  eaid  honae.  The  said  aBsocin- 
tion  hold  the  WestminBter  Chambers  bj  title 
derived  from  the  oommisBioners,  whose  MBigas 
thoT  are.  None  of  the  saitea  of  rooms  have  been 
sold,  bat  the  greater  number  have  been  demised 
for  aeren,  fourteen,  or  twentj-one  jreara. 

5.  Iho  asBooiation  provide  gae  for  the  staircases, 
halls,  and  pasaagea,  and  water  for  the  entire 
boildings,  and  pay  all  rates  and  tvces  in  respect 
thereof,  ohai^g  their  tenants  higher  rents  in 
oonBeqoenoe. 

6.  Each  tenement  or  enite  of  rooms  is  held  ander 
a  written  agreement.  A  oopj  of  the  old  form  of 
^reement,  which  has  been  diansed  for  some  time, 
is  set  forth  in  the  print«d  r^xirt  of  the  case  of 
Beg.  ».  8t.  George't  Union  (L.  Bep.  7  Q.  B.  90). 
The  form  of  agreement,  of  which  a  printed  cop^ 
marked  A  is  appended  to  and  forms  part  of  tms 
case,  is  the  one  now  in  nse. 

7.  Each  block  is  not  inaerted  in  the  Talaation 
list,  prepared  in  parananoe  of  The  Yalnation 
Metropolia  Act  1869,"  as  one  hereditament,  bnt 
each  tenement  or  Boite  of  rooms  ia  treated  therein 
as  a  separate  hereditament  and  aaaeBsed  accord- 
ingly ;  the  name  of  the  tenant  of  each  oconpied 
tenement  or  suite  of  rooms  being  inserted  aa  the 
occupier  thereof.  There  are  in  the  aeven  blocks 
117  of  these  tenementa  or  auitee  of  rooms  thus 
aeparatelj  asseeaed.  The  tenants  thereof  are 
separately  charged  and  aseeBsad  to  the  poor  rate 
in  conformity  to  the  valuation  list. 

8.  The  following  extract  from  the  district  tax 
nsaeaament  for  the  year  1871-72  shows  in  dettiit 
the  different  mode  in  which  the  inhabited  honse 
duties  have  bv  the  Honse  Tax  Coi 
asaessed  on  ' 
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9  The  oommissionera  for  the  diaCrict,  in  aaaeae- 
inff  the  property  for  the  year  1871  for  the  in- 
haoited  house  duty  bo  an  amount  of  dnty  in  the' 
^gre^^te  of  5481.  l?^.  have  treated  the  whole  of 
the  baildinga  (with  the  exception  of  the  Imperial 
Bank  premises  being  part  of  block  Nnmber  1, 
which,  having  a  separate  communication  direct 


with  the  street,  are  separately  asoMaed  on  the 
bank  as  oooupier  to  a  duty  amonntiiig  to 
111.  16*.  Sd.,  aa  seven  eeparate  mhabited  hoiuea, 
and  have  asseesed  the  same  to  the  assooiation 
itself  as  "  oocnpierfl,"  and  not  to  their  tenants 
whose  names  appear  in  the  valnatton  list. 

10.  The  value,  upon  which  the  asseBSment  of 
each  block  is  made,  is  taken  from  the  valaaticoi 
list,  and  is  the  sam  of  the  values  inaertad  there 
with  respect  to  all  the  117  tenements  or  anitee  in 
that  block.  A  great  nnmber  of  such  117  tene- 
ments are  unlet.  Several  have  never  been  let 
since  the  WMtminater  Chambers  were  built.  Oat 
of  the  117  tenementa  there  are  99  and  no  more 
let.  A  copy  of  Lhe  valuation  list  will  be  in  oonrt, 
and  may  oe  referred  to  by  eiLher  aide  on  th» 
ai^nment  of  this  caae  as  part  of  the  case. 

11.  The  inhabited  house  duty  is  now-  levied 
under  the  authority  of  14  4  15  Vict,  c  36,  of 
which  sect.  2  enacts  that  all  duties  imposed  by 
the  Act  shall  b«  aasessed  and  levied  aooording  to 
the  regnlatione  contained  in  48  Qoo.  3,  o.  55, 
schedule  B. 

12.  Amongst  the  rules  for  cbugii^  the  in- 
habited hooae  duties,  contained  in  48  Qao.  3,  o. 
56,  schedale  B,  the  following  are  material : 

Bnle  6.  Where  any  bouse  shall  be  let  in 
different  stories,  tenements,  lodgings,  or  landings, 
and  Bhall  be  inhabited  by  two  or  more  persona  or 
familiea,  the  same  afaall  nevertheless  be  subject 
to,  and  ahall,  in  like  manner,  be  charged  to.  the 
said  duties  as  if  anch  house  or  tenement  was  in- 
habited by  one  person  or  family  only ;  and  the 
landlord  or  owner  shall  be  deemed  the  occnjuer  of 
Buch  dwelling  honse,  and  shall  be  charged  to  the 
said  duties. 

Bule  14.  Where  any  dwelling  boose  shall  be 
divided  into  different  tenements,  being  distinct 
properties,  every  such  tenement  ahall  be  subject 
to  the  eexae  dntiea  as  if  the  same  were  an  entire 
honae.  which  duty  shall  be  paid  by  the  oocnpien 
thereof  roBpoctively.((i) 

13.  By  aect.  45  of  32  A  33  Vict.  o.  67,  (the  Vahi- 
ation  (Metropolis)  Act  1869)  it  ia  enacted  that, 
"  The  valuation  list  for  the  time  being  in  force 
shall  he  deemed  to  have  been  duly  made  in  acccrd- 
ance  with  this  Act  and  the  Acts  inoorporated 
herewith,  and  shall  for  all  or  any  of  the  parpossa 
in  thia  aection  mentioned  be  oonclasive  evioence 
of  the  groBB  value  and  of  the  rateable  valoe  of  the 
several  hereditaments  included  therein,  and  of  the 
fact  that  all  hereditaments  required  to  be  inserted 
therein  have  been  so  inserted,  that  ia  to  say, 
(2)  For  the  purpose  of  any  of  the  following  taxes 
which  become  chargeable  during  the  year  that 
the  list  is  in  force,  namely :  (a)  The  tut  on  honsea 
levied  under  the  House  Tu:  Act  and  the  Acts 
therein  incorporated  or  referred  to."  By  sect. 
76  it  is  enated  that,  "  where  for  the  pnrpoee  of 
the  Acts  relating  to  the  duty  on  inhabited  houBes 
or  to  the  dnties  charged  nnoer  Schedule  B.  of  the 
Income  Tax  Act  or  to  the  Sale  of  Eiciaeable 
Liquors  it  is  neceBsary  to  mali 
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Ex.]      Attosnxt-Qekxbal  v,  Mvtval  Tovtinb  Wbstkinstbb  Chaicbebs  Association  (Lim.).     [Ex. 


tion  of  any  kereditament  by  reason  of  its  nofc 
being  separate]  j  yalned  in  any  valuation  list,  the 
Tftlne  of  Buoh  hereditament  shall  be  ascertained  in 
the  same  manner  as  if  this  Aot  had  not  been 


f» 


14.  In  the  year  1870  before  the  Valuation 
(Metropolis)  Aot  came  into  operation,  the  Com- 
missioners of  Assessed  Taxes  submitted,  nnder 
4S  Geo.  3,  c.  56,  a  case  to  two  of  Her  Majesty's 
Judges  asking  their  opinion  whether  the  assess- 
ment of  the  property  of  the  Association  to  the 
house  duty  should  be  on  seven  blocks  of  buildings 
or  on  each  tenement  or  suite  of  rooms  as  distinct 
properties,  according  to  rule  14  of  Schedule  B. 
The  two  Judges  (Keating,  and  Hannen,  JJ.), 
decided  that  the  property  in  question  should  be 
assessed  in  seven  blocks.  The  case,  with  the 
opinion  of  the  Judges  thereon,  will  be  in  court 
and  may  be  referred  to  by  either  side  if  deemed 
necessary.  Such  case  was  drawn  by  the  oommis- 
sioners  but  the  vepresentatives  of  the  Association 
were  not  consulted  upon  it,  and  it  does  not,  in  the 
opinion  of  the  association,  sufficiently  state  the 
facts. 

15.  In  the  course  of  each  year  some  of  the  tene- 
ments or  suites  of  rooms  in  each  block  are  unlet 
and  unoccupied,  and  consequenily  the  association 
derive  no  rent  from  the  same ;  and  the  aggregate 
sum  of  the  values  which  appear  in  the  valuation 
list  does  not,  therefore,  represent  the  annual 
value  of  the  block  to  the  association.  In  three  of 
the  blocks,  namely  Nos.  2,  3,  and  7,  one  or  more 
tenants  of  the  association  reside ;  so  that,  if  each 
block  is  a  house  liable  to  be  assessed  at  one  sum 
for  house  duty,  such  three  blocks  are  in  part 
inhabited.  No  tenants  reside  in  the  other  blocks, 
but  all  use  the  same  as  offices  or  chambers  only. 

16.  The  association  when  they  found  that  their 
tenants  were  separately  charged  and  assessed  to 
the  poor  rate  for  each  tenement  or  suite  of  rooms 
occupied  by  them  (being  117  in  all),  appealed, 
under  the  provisions  of  The  Valuation  (Metropolis) 
Act  1869,  against  the  valuation  list,  on  the  ground 
that  the  seven  blocks  were  not  117,  but  seven 
rateable  hereditaments.  But  the  Court  of  Queen's 
Bench  decided  that  each  tenement  or  suite  of 
roams  was  a  separate  rateable  hereditament  and 
that  the  valuation  list  rightly  treated  them  as 
117  rateable  hereditaments.  See  Beg.  on  Prose' 
cution  of  Mutual  Tontme  Westminster  Ohambers 
Association  (apps.)  v.  Assessment  Committee  of  8t, 
Qeorge*8  Union  (resps.)  (L.  Eep.  7  Q.  B.  90). 

The  questions  for  the  opinion  of  the  court  are- 
First,  whether  the  property  is  properly  assessed 
to  the  inhabited  house  duty  as  seven  dwelling 
houses  only  on  the  association  as  occupiers,  or 
whether  each  of  the  117  suites  or  sets  of  cuambers, 
of  which  the  entire  building  consists,  should  be 
separately  assessed  on  the  tenants  thereof  respec* 
tively.  Secondly,  if  the  court  should  be  of  opinion 
that  the  said  property  is  properly  assessed  as 
seven  separate  dwelling  houses  for  the  purpose  of 
assessing  the  inhabited  house  duty,  then,  whether 
the  value  of  each  of  the  seven  blocks  is  properly 
represented  by  the  aggregate  sum  of  the  values 
which  appear  in  the  ^nation  list  as  those  of 
the  separate  hereditaments  in  the  occupation  of 
the  tenants  of  the  association  in  that  block,  or 
whether  the  commissioners  ought  not  to  make  a 
separate  valuation  on  the  associatioB  itself  of 
each  block  nnder  sect.  76  of  32  &  33  Yict.  c.  67 
(the  Valuation  (Metropolis)  Aot  1869). 

Mag.  Cab.— Vol.  IX. 


The  court  is  to  be  at  liberty  to  draw  inferences 
of  fact,  and  judgment  is  to  be  entered  np  in 
accordance  with  the  answers  given  to  the  questions 
submitted  to  the  court;  the  costs  to  be  in  the 
discretion  of  the  oourt. 

By  the  form  of  agreement  referred  to  in  par.  6, 
under  which  each  tenement  or  suite  of  rooms  is 
held,  each  lessee  agrrees  that  he,  his  executors, 
administrators  or  assigns,  will  not  do  or  permic 
any  waste — will  clean  the  windows  of  the  demised 
premises  once  in  every  two  months  at  least — will 
repair  and  keep  the  premises  in  repair  at  all 
times,  suitable  and  ready  for  the  occupation  of  a 
tenant — ^will  onbe  in  every  four  years  paint  all  the 
inside  woodwork  with  two  coats  of  paint,  and 
colour  all  the  ceilings  properly — will  not  without 
written  consent  of  the  lessors  alter  or  in  any 
manner  interfere  with  the  construction  or  arrange- 
ment of  the  premises — or  alter  or  injure  any  of 
the  walls,  timbers,  &o,,  or  use  the  premises  as  a 
shop  or  warehouse,  or  for  any  unlawful  or  im- 
moral purpose,  or  otherwise  than  as  residential, 
professional,  or  official  chambers,  or  without  con- 
sent affix  any  board,  placard,  or  notice  upon  any 
external  part  of  the  premises,  or  permit  anv  of 
such  things  to  be  done;  and  will  not  without 
consent  assign  or  underlet,  &o.  The  lessors  or 
their  agents  are  to  be  at  liberty  at  all  times  to 
enter  for  the  purpose  of  painting,  and  at  all  sea- 
sonable times  to  enter  and  view  the  premises,  and 
give  notice  to  the  lessee  of  any  defects,  want  of 
repair  or  misuser,  all  of  which  are  to  be  amended 
and  corrected  within  one  calendar  month  after 
such  notice,  with  power  in  the  lessors  to  re-enter 
and  resume  possession,  and  put  all  persons  there- 
from, in  case  of  non-payment  of  rent  within  twenty- 
one  days  after  becoming  due  and  demand  made, 
or  on  breach  of  any  of  the  foregoing  stipulations, 
&o.  The  premises  are  taken  by  the  lessee  also 
subject  to  the  regulations  made  by  the  lessors 
with  respect  to  the  duties  of  the  resident  porter, 
the  supply  of  coals  and  other  matters,  for  the 
general  convenience  of  the  tenants  (which  regula- 
tion the  lessors  reserve  to  themselves  the  right  to 
alter  and  modify  from  time  to  time  as  circumstances 
mav,  in  their  judgment,  render  desirable),  and  of 
which  regulations  the  following  are  some :  The 
care  of  each  entrance  and  the  rooms  connected 
therewith  will  be  in  charge  of  a  resident  porter 
appointed  by  the  lessors.  There  are  duplicate 
keys  to  the  outer  doors  of  each  set  of  chambers, 
one  of  which  is  always  to  be  in  the  hands  of  the 
porter,  and  the  other  in  the  care  of  the  tenant, 
while  the  rooms  are  in  use.  The  tenants  have  the 
right,  free  of  charge,  to  the  general  services  of  the 
porter,  viz.,  he  is  to  be  constantly  m  attendance, 
to  cleanse  the  general  stairs,  &c.,  every  morning, 
to  receive  and  deliver  all  letters  and  parcels,  to 
receive  the  keys  of  the  outer  doors  of  the  several 
sets  of  rooms  from  the  tenants  on  their  leaving  at 
night,  to  attend  to  the  regular  and  proper  supply 
of  cosJs  to  the  several  apartments.  Coals  are  sup- 
plied by  the  lessors  at  a  cerbain  price.  Tenants 
are  not  allowed  to  have  stores  of  coals  in  their 
rooms. 

Points  of  argument  on  the  part  of  the  Crown : — 
First,  that  the  entire  buildings  of  the  Westminster 
chambers  are  properly  assessed  to  the  Inhabited 
House  Duty  as  seven  separate  dwelling-houses,  in 
accordance  with  the  decision  of  Keating  and 
Hannen,  J  J.,  in  1870 ;  secondly,  that  sect.  45  of 
,  the  Valuation  (Metropolis)  Act  1869,  having  de- 
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Ex.]      ArroBNET-GBmsAL  v.  Mutual  Tontine  Westminsteb  Chambebe  Absociatiov  (Ldl).     [Ex. 


Glared  the  yalaation  lists  in  foroe  for  the  time 
being  to  be  conclusive  evidence  of  the  annual  value 
of  the  several  hereditaments  included  therein,  for 
the  purposes  of  the  Inhabited  House  Duty  Acts, 
the  commissioners  were  right  in  taking  the  sum 
of  14,951  L,  the  aggregate  annual  value  of  the  117 
hereditaments,  as  the  aggregate  value  of  the  seven 
blocks,  and  charging  uie  association  with  duty 
accordingly ;  thirdlv,  that  in  the  event  of  its  being 
held  that  no  one  of  the  seven  blocks  is  valued  in 
the  valuation  list  as  a  separate  hereditament  within 
the  meaning  of  sect.  76  of  the  Metropolis  Valuation 
Act  1869,  the  property  in  question  is  still  to  be 
assessed  as  seven  blocks,  and  the  value  to  be 
ascertained  by  the  commissioners  as  if  that  Act 
had  not  passed. 

Points  for  the  defendants: — First,  that  the 
property  is  not  properly  assessed  to  the  inhabited 
duty  as  seven  dwelling-houses  only;  secondly, 
that  each  of  the  117  sets  of  chambers  is  a  separate 
and  distinct  house,  and  ought,  if  inhabited,  to  be 
separately  assessed  in  accordance  with  the  decision 
of  the  Court  of  Queen's  Bench  in  1870 ;  thirdly, 
that  the  property  comes  under  Bule  14,  and  not 
under  Bule  6  of  Schedule  B  of  48  Geo.  3,  c.  55  ; 
fourthly,  that  the  valuation  list  prepared  under 
82  &  33  Vict.  c.  67,  which  values  and  assesses 
each  set  of  chambers  separately,  and  treats  the 
tenants  of  the  association  as  the  occupiers  thereof 
respectively  is  binding  upon  the  Commissioners  of 
Assessed  Taxes;  fifthly,  that  if  the  property  is 
properly  assessed  as  seven  houses  for  the  purpose 
of  assessing  the  inhabited  house  duty,  the  value 
of  each  of  the  seven  houses  is  not  properly  .repre- 
sented by  the  aggregate  sum  of  the  values  which 
appears  in  the  valuation  list  as  those  of  the 
separate  hereditaments  in  each  house ;  sixthly, 
that  if  the  property  is  properly  assessed  as  seven 
separate  houses,  the  commissioners  ought  to  make 
a  separate  valuation  of  each  house  under  sect.  76 
of  32  A  33  Vict.  c.  67. 

The  AUomey-Oeneral  (Sir  B.  Baggallay,  Q.C.), 
(with  whom  were  the  ScHieUor-Chneral  (Sir  J. 
Holker,  Q.C.),  and  Finder),  appeared  for  the 
Crown,  and  argued  that  the  assessment  appealed 
against  was  made  on  the  right  principle,  and  was 
to  be  upheld.  For  the  purpose  of  assessing  the 
inhabited  house  duty,  tne  property  in  question 
was  to  be  treated  as  seven  distmct  houses,  each 
block  being  taken  as  a  separate  dwelling  bouse, 
without  reference  or  regard  to  the  various  sets 
of  rooms  contained  in  it,  in  accordance  with 
Bule  6  of  Schedule  B  of  the  48  Geo.  3,  c.  55, 
which  was  applicable  to  the  case,  and  the  de- 
fendants, as  the  landlords  and  owners  of  such 
seven  blocks,  were  to  be  deemed  the  occupiers 
of  each  such  separate  dwelling  house,  and  to 
be  charged  to  the  duties  according.  The  de- 
cision of  the  two  learned  judges  (Seating  and 
Hannen,  JJ.),  referred  to  in  paragraph  14  of 
the  case,  is  an  authority  for  and  confirms  that 
view  of  the  matter.  The  defendants  will  contend 
that  Bule  14  of  the  48  Geo.  3  applies  to  this  case, 
and  that  the  seven  blocks  should  have  been 
assessed  as  117  separate  tenements,  and  they  will 
probably  cite  The  Mutual  Tontine  Weetminster 
Chamhere'  AsioeicUion  {Limited)  y.  8t  (horge^e 
Union  Asseeement  CommiUee  (25  L.  T.  Bep.  N.  S. 
696;  L.  Bep.  7  Q.  B.  90 ;  41  L.  J.  30, 
M.  C),  in  support  of  their  contention,  but 
the  decision  in  that  case  is  not  applicable  here, 
the   questions   in   the   two    cases    being   quite 


different,  and  under  different  statutes.  Again* 
the  defendants  will  liken  this  case  to  that  of 
chambers  in  the  Inns  of  Court,  but  the  latter  are 
expressly  provided  for  by  Bule  4  in  schedule  B 
to  the  statute,  which  has  nothing  to  do  with  any 
other  kind  of  properties  or  holdings,  and  Bule  14 
applies  to  cases  of  houses  divided  off  into  different 
stories,  each  story  being  a  distinct  property  and 
holding,  and  the  property  of  a  different  owner; 
secondly,  the  value  of  each  of  these  blocks  is 
correctly  and  rightly  represented  by  the  aggregate 
amount  of  the  valuations  of  the  several  separate 
hereditaments  occupied  by  the  defendants'  tenants, 
as  set  down  in  the  valuation  list  made  under  the 
Valuation  (Metropolis)  Act  1869  (32  &  33  YicU 
c.  67.) 

H,  CUffard,  Q.C.  (with  him  was  Poland)  for  the 
defendants  contra,  disputed  all  the  propositions 
contended  for  on  the  part  of  the  Crown,  and  sub- 
mitted, first,  that  the  present  case  was  one 
coming  clearly  within  Bule  14  of  Schedule  B.  to  the 
Act  of  Gfeo,  3,  and  the  assessment  should  have 
been  made  under  that  rule  upon  the  several 
tenants.  In  all  respects  the  separate  sets  of  cham- 
bers or  rooms  in  these  blocks  were  identical  with 
chambers  in  the  Inns  of  Court,  for  the  mode  of 
assessing  which  the  Legislature  had  by  Bule  4,  in. 
Schedule  B,  made  express  provision ;  and  it  would 
be  unfair  and  unjust  to  assess  these  chambers, 
which  are  precisely  similar  in  all  essential  condi- 
tions and  cnaracters,  on  a  different  principle.  By 
adopting  the  assessment  under  Bule  6,  the  Crown 
imposed  on  the  defendants  the  liability  to  pay 
duty  on  all  the  sets,  whether  occupied  or  not,  and 
many  of  them  are  not  let.  That  is  manifestly  un- 
just, and  cannot  be  the  intention  of  the  L^sla- 
ture.  But,  secondlpr,  if  the  court  should  hold  the 
Crown  to  be  right  m  assessing  this  property  under 
Bule  6,  a»  seven  separate  houses  only,  yet  it  is  con- 
tended that  the  aggregate  amount  of  the  value  in 
the  valuation  list  does  not  correctly  irepresent  the 
value  of  the  property  to  the  defendants,  inasmuch 
as  many  of  the  sets  are  unlet  and  so  producing  no 
rental  at  all.  There  should  be  a  separate  valuation 
of  each  block  under  sect.  76  of  the  Valuation 
(Metropolis)  Act  1869  (32  A  33  Vict.  c.  67).  He 
cited 

Beg  V.  8t,  George* b  Union  iL«SM«men<  ComimHm  {yihi 
•up.) ; 

Evant  and  Fynehe's  caee^  Cro.  Gar.  472 ; 

Eenrette  ▼.  Booth,  9  L.  T.  Rep.  N.  S.  392 ;  33  L.  J. 
61.G.P.;  9Jnr.N.8.1298;  15G.B.,N.  8.,500; 

Cuihhertson  ▼.  Buttenoorih,  21  L.  T.  Bep.  N.  8. 140 ; 
L.  Bep.  4  G.  P.,  528 ;  88  L.  J.  ^G.  P. ; 

Cook  V.  Humher,  5  L.  T.  Bep.  N.  S.  838 :  31L.  J.  78, 
G.P.;  llC.B.,N.8.,88j 

Pitt  V.  Bmedley,  7  M.  &  G.  85;  14  L.  J.73,  G.  P. ; 
and 

SO  &  81  Yiot.  0.  40,  s.  25. 
The  Attorney  QenerdL  replied  on  the  part  of  the 
Crown. 

Our.  ado.  wiL 
Juhi  7. — ^The  court  having  taken  time  to  con* 
sider,  and    there    being  a  difference  of  opinion 
among  their  Lordships,  the  following  judgments 
were  now  delivered : 

Cleasbt,  B. — The  question  in  this  case  is.  What 
is  the  position  of  these  houses  in  applying  the 
statute  48  Geo.  3,  c.  56 ;  and  whether  the  case 
comes  within  Bule  6  or  Bule  14  in  the  schedule  B 
to  that  statute?  It  must  come  within  one  or 
the  other  of  these  rules ;  and  in  that  way  the  case 
has  been  argued.  We  are  to  oonstrae  the  48 
Geo.  3,  c.  55.    Ko  assistance  can  be  derived  from 
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the  later  statate,  92  &  83  ^ot.  c.  67.  It  would 
load  to  monstroiu  oonclnsions  if  there  was  to  be 
one  oonstraction  of  the  statute  from  1808  to  1869 
(61  years),  and  that  oonstmctioii  was  then  to  be 
changed  by  an  argument  derived  from  the  lan- 
guage of  an  Act  then  passed  alio  vntuitu,  and 
whioi  provides  for  the  mode  of  ^tting  at  the 
amount  of  assessments.  In  reality,  this  question 
has  arisen  in  consequence  of  a  difficulty  in  apply- 
ing all  the  provisions  of  the  later  Act ;  but  that 
is  no  reason  for  varying  the  construction  of  the 
former  Act ;  and  the  difficulty  could  be  removed 
by  legislation.  The  question  is,  whether  the 
sevenu  tenements  or  suites  of  rooms  in  each  block 
are  to  be  regarded  as  let  to  tenants  so  as  to  come 
within  Eule  6,  or  as  beiuff  distinct  properties  so  as 
to  come  within  Bule  14.  I  do  not  think  that  Rule  4 
affords  the  least  assistance.  It  provides  expressly 
for  a  defined  exceptional  case,  and  has  no  applica- 
tion, direct  or  indirect,  to  other  cases.  In  the 
particular  cases  of  chambers  at  the  Inns  at  Court, 
or  the  universities,  each  set  of  chambers  is  made 
one  house;  and  the  reason  is  that  there  is  nothing 
whatever  to  give  them,  collectively,  the  character 
of  one  house ;  no  common  outer  door,  no  person 
residing  for  common  purposes,  and  no  element  of 
common  occupancy.  In  the  present  case  each 
block  undoubtedly  forms  one  house,  and  this  was 
not  disputed;  but  the  question  was  is  it  to  be 
assessea  under  .  Bule  6  or  Bule  14.  This 
makes  the  decision  in  the  case  of  Beg,  v.  The 
8t  Qeorge*s  Union  Asaessmeni  Oommittee  {ubi  8up,) 
not  applicable.  The  only  question  there  was, 
whether  there  was  a  separate  possession  of  the 
chambers  under  the  agreement,  not  whether  they 
were  let.  I  find  it  impossible  to  read  the  terms  of 
the  agreements  of  demise,  and  the  regulations, 
without  coming  to  the  dear  conclusion  that,  in 
this  case,  the  sets  of  chambers  were  let  in  dif- 
ferent tenements,  within  Bule  6,  and  that  they  are 
not  distinct  properties  within  Bule  14.  We  find 
more  than  the  usual  clauses  of  tenancy;  the 
tenants  cannot  commit  waste,  they  cannot  assign 
without  license,  they  must  keep  the  premises  in 
repair,  they  cannot  in  any  manner  interfere  with 
the  construction  or  arrangement  of  the  premises, 
they  can  only  use  them  for  specified  purposes, 
namely,  office  or  residential;  the  landlord  may 
enter  and  paint  the  outside,  and,  in  case  of  non- 
payment of  rent  or  breach  of  any  of  the  covenants, 
the  landlord  may  re-enter  and  avoid  the  lease. 
This  appears  to  me  to  be  an  unheard-of  sort  of 
ownership  or  distinct  property,  where  persons  have 
none  of  tne  ordinary  rights  of  ownership ;  and  by 
the  memorandum  the  lessees  are  bound  by  further 
stringent  regulations  which  the  lessors,  and  as  I 
should  say,  the  owners,  reserve  to  themselves  the 
right  of  varpng.  It  is  quite  a  common  thing  in 
London  for  different  persons  to  be  the  owners  of 
the  different  stories  or  flats  of  one  house,  and  it  is 
to  that  state  of  things,  and  not  to  such  a  case  as 
the  present,  that  the  14th  rule  applies.  For  the 
above  reasons,  I  am  of  opinion  that  the  whole 
property  is  properly  assessed  as  seven  several 
dwelling  houses.  I  also  think  that  it  follows 
that  the  value  of  each  block  is  accurately 
represented  by  the  aggregate  values  which  appear 
in  the  valuation  list.  I  should  have  been  glad  to 
escape  from  this  conclusion  by  resorting  to  sect. 
76  of  the  32  4fe  33  Vict.  c.  67 ;  but  it  appeared, 
upon  the  argument,  that  this  was  impossible. 
This  inevitable  conclusion   causes   an  injustice 


which  ought  to  be  corrected.    I  think  that  our 
judgment  must  be  given  for  the  Grown. 

Bbamwell,  B. — ^T  am  of  opinion  that  our  judg- 
ment should  be  for  the  Grown  in  this  case.    The 
Act  of  48  Geo.  3,  a  55,  imposes  a  duty  on  in- 
habited houses.    Had  it  eiven  no  rules  on  the 
subject,  the  question  would  have  been  whether 
these  blocks,  constructed  and  used  as  they  are, 
were,  each,  one  or  many  **  houses"  within  the  Act. 
To  determine  this  it  would  be  perfectly  relevant  to 
inquire  what  the  law  had  held  to  be  a  "  house  "  in 
cases  of  burglary  and  others;  and  it  may  be,  I 
offer  no  opinion,  that  possibly  each  of  the  separate 
apartments  in  each  of  these  blocks  would  have 
been  held  to  be  a  separate  house.    But  the  statute 
has  given  its  own  arbitrary  definition  of  what 
shall  and  what  shall  not  be  a  "house,"  for  the 
purposes  of  charging  the  duty.    By  Bule  1  it 
enacts  that  the  charge  shall  be  on  the  occupier. 
By  Bule  6,  when  the  house  is  let  in  different 
stories,  tenements,  lodgings,  or  landings,  and  in- 
habited by  two  or  more,  the  landlord  shall  be 
deemed  the  occupier,  but  the  duties  may  be  levied 
on  any  occupier  where  the  landlord  is  not  in  the 
district.    I  think  that  this  includes  the  present 
case.  Mr.  Giffard  argued  that  it  applies  to  cases  of 
lodgers  only,  persons  who  have  not  possession  of 
the  rooms  as  against  the  landlord ;  mere  licencees, 
who  could  maintain  no  action  of  trespass  against 
him  if  he  came  into  their  room.  Very  unfortunate 
language  has  been  used,  as  he  admitted,  if  this  is 
so.    Bule  6  speaks  of  a  "  house"  or  "  tenement" 
"let."    I  think  that  it  does  not  apply  to  such 
cases  as  lodgers,  but  to  such  as  the  present.    I 
should  think  so  if  Bule  14  did  not  exist.    But 
that  rule,  I  think,  makes  the  matter  plain.    It 
says  that  where  there  is  one  house  divided  into 
different  tenements,  being  distinct  properties,  they 
shall  be  separately  assessed.    That  does  not  mean 
distinct  properties  in  the  occupier,  for  that  would 
be   true   of  lodgings.     I  am   not  sure  that  it 
means    distinct   owners;    it    may   or   may   not 
mean   being   distinct,   as    one   field   might    be 
from  another.    This  at  least  is   manifest,  that 
Bule  6  supposes  that  there  will   be  one  owner 
or  landlord,  and  rule  14  supposes  that  there  may 
be  several.      It  is  asked  wny  chambers  in  the 
Inns  of  Gourt  are  separately  assessable  if  these 
chambers  are  not  P    This  is  an  unfortunate  ques- 
tion, because,  if  rule  6  includes  this  case,  what 
need  was  there  of  rule  14  P    But  the  question  may 
be  answered.     The  Legislature  foresaw  trouble 
and  risk  to  the  revenue  if  each  occupier  of  part  of 
a  house  was,  as  a  rule,  to  be  separately  charged, 
and  accordingly  it  said  that,  m  that  case,  the 
owner  of  the  house  should  be.    It  made  an  ex- 
tjeption  in  favour  of  chambers  in  the  Inns  of  Gourt, 
because  it  foresaw  that  there  was  no  such  danger 
as  to  them,  and  that  they  might  be  safely  excepted, 
and  it  was  convenient  that  they  should  be.    It  is 
said  that  here  the  defendants  may  sell  part  of  the 
house.    I  really  do  not  see  the  bearing  of  that. 
They  have  not  so  sold.    When  they  do,  I  think  I 
can  tell  what  ought  to  be  done.    But  this  power 
to  sell  part  of  a  house  belongs  to  every  owner.    It 
is  said  that  to  hold  as  I  do  will  be  a  nardship  on 
the  defendants ;  that  one  set  of  chambers  may  be 
occupied,  the  rest  empty,  and  the  defendants  be 
liable  to  duty  on  the  whole  block.    No  doubt  this 
is  a  hardship,  but  it  may  well  be  an  intentional 
hardship  for  the  security  of  the  revenue.    It  may 
well   be  that  the  Legislature  determined  that 
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nnless  a  house  was  iminhabited  it  should  pay  on 
the  whole,  and  without  inquiring  how  much  was 
empty.  This  hardship  clearly  would  exist  in  the 
case  of  a  house  let  in  lodgings.  In  support  of  this 
opinion  is  that  of  Mr.  Justice  Keating  and  Mr. 
Justice  Hannen,  and  the  intimation  of  a  similar 
opinion  in  the  Court  of  Queen's  Bench.  As  to 
the  second  pointi  I  am  also  of  opinion  in  &your 
of  the  Grown.  The  statute  32  &•  83  Yict.  c.  67 
provides  that  a  general  assessment  should  be 
made  applicable  to  all  rates  and  taxes.  Such  an 
assessment  has  been  made,  and  mast  be  acted  on. 
For  the  purpose  of  the  poor  rate,  it  was  necessary 
to  assess  each  set  of  chambers  separately ;  for  the 
purpose  of  this  tax,  it  is  necessary  to  add  up  the 
sums  so  separately  assessed.  It  is  said  that  that 
is  hard,  for  that  a  less  value  will  be  charged  to 
poor  rate  than  to  the  house  tax.  That  is  the  same 
objection  of  hardship  that  I  have  htdore  disposed 
of.  Uninhabited  parts  of  a  house  are  included  in 
the  value  where  there  are  inhabited  parts.  The 
house  is  assessed  on  its  letting  value. 

Kellt,  G.  B. — The  real  and  substantial  question 
in  this  case  is  in  effect  whether  each  suite  of  rooms 
or  set  of  chambers  in  these  houses  or  buildings  is 
to  be  treated  as  a  separate  property,  and  to 
be  assessed  to  the  house  duty  in  respect  of  its 
annual  value,  that  is  to  say,  its  rateable  value 
as  distinguished  from  its  gross  annual  value,  or 
whether  the  whole  block  or  nouse  is  to  be  assessed 
as  one  tenement.  It  cannot  be  denied  that  the  case 
may  be  brought  within  the  words  of  either  the 
6th  rule  or  the  14th  in  the  48  Geo.  3,  c.  55,  but, 
when  we  look  carefully  and  critically  to  the  lan- 
guage of  these  two  rules,  and  consider  it  with  re- 
ference to  the  character  or  description  of  these 
tenements,  the  language  of  the  6th  rule  will  be 
found  to  be  applicable  rather  to  lodgings  than  to 
chambers,  while  the  language  of  the  14th  seems  to 
point  rather  to  chambers  than  to  lodgings.  The 
words  in  the  6th  rule  are,  "different  stories, 
tenements,  lodgings,  or  landings  ;**  in  the  14th  rule 
the  words  are, "  different  tenements  being  distinct 
properties,"  the  word  "tenements,"  therefore, 
being  common  to  both  rules.  What,  then,  is  the 
description  given  in  the  case  of  the  sets  of  rooms 
in  question  P  They  are  described  expressly  as 
"  different  tenements  or  sets  of  rooms,  which  are 
quite  distinct  from  each  other,  like  chambers  in 
the  Inns  of  Gourt,  and  they  are  let  and  are  oc- 
cupied, and  are,  in  every  instance,  capable  of 
being  let  and  occupied  separately  as  chambers, 
offices,  and  residences;  each  house  has  an  open 
door  opening  on  to  the  staircase,  common  to  all, 
and  also  a  private  hall  or  passage,  and  other  con- 
veniences. There  is  no  means  of  communication 
between  these  tenements  or  sets  of  rooms,  other- 
wise than  a  staircase  common  to  all ;  nearly  all  are 
let  and  used  as  offices  or  chambers  for  business 
purposes,  and  are  locked  and  unoccupied  during 
the  night.  A  few  only  are  used  as  residences. 
Now  every  word  of  this  description  from  begin- 
ning to  end  is  strictly  applicable  to  and  indeed 
identical  with  the  sets  of  chambers  in  the  Inns  of 
Gourt,  and  we  find  by  the  4th  rule  that  these 
chambers  in  the  Inns  of  Gourt  are  charged  as 
entire  houses  or  separate  properties.  Why,  then, 
should  the  Legislature  have  treated  the  chambers 
in  the  Inns  of  Gourt  as  separate  properties, 
and  not  have  dealt  in  the  same  way  with  the 
chambers  in  the  buildings  in  question,  which 
are  in  character  and  description  identioal  with 


those  of  the  Inns  of  Gourt  P  But  when  we 
find  that,  by  the  Westminster  Improvement 
Act  the  commissioners  may  not  only  demise 
but  actually  sell  any  of  these  sets  of  apartmentB 
separately  from  the  rest  of  the  house,  how  can  ifc 
be  said  that  they  are  not  in  every  respect  separate 
properties,  whether  they  happen  to  have  been  let 
or  to  remain  unlet,  or  to  have  been  sold  out  and 
out,  and  become  the  property  of  other  proprietors  ? 
The  nature  and  description  of  these  properties, 
and  whether  they  are  to  be  deemed  "  lodgings,"  or 
in  the  nature  of  lodgings  under  the  6th  rule,  or 
"  tenements  being  distinct  propertiss  "  under  the 
14th  rule,  surely  cannot  depend  upon  the  accident 
whether  they  are  let  or  unlet,  or  are  actually 
sold.  But  the  mode  in  which  the  assessment  in 
this  case  has  been  made  seems  to  me  conclusive 
that  the  Legislature  intended  them  to  be  deemed 
separate  properties,  and  that  the  greatest  possible 
injustice  would  be  done,  and  indeed  has  been  done» 
bv  the  assessment  in  question,  if  each  block,  with 
all  the  sets  of  chambers  within  it,  is  to  be  deemed 
for  the  purpose  of  the  assessment  a  single  pro- 
perty. For  it  appears,  when  we  look  to  the  as- 
sessment itself,  thAt  each  set  of  chambers  is  set 
down  separately  with  its  gpross  value  against  it  in 
another  column,  and  the  gross  annual  value  o£ 
those  which  are  unlet  is  apparently  the  same  as 
that  of  those  which  are  actually  let  and  occupied 
by  tenants;  and  the  association  or  company  is 
taxed  or  assessed,  not  in  respect  of  what  is  the 
real  value  to  them,  that  is  the  net  annual  value 
of  the  aggregate  of  all  those  sets  of  chambers 
which  are  actually  let,  and  yield  to  them  each  a 
substantial  rent,  but  in  respeci  of  the  aggregate 
of  the  whole  number  of  these  sets  of  chambers, 
those  which  are  unlet,  and  yield  no  rent  at  all,  at 
the  same  amount  or  ratio  as  those  which  are  let  to 
Hence,  supposing  that  one  of  these  blocks  contains 
twenty  sets  of  cmambers,  ten  of  which  are  let  for 
120Z.  a  year  each,  the  gross  rental  being  120L,  and 
rateable  or  net  rental  being  lOOZ.  a  year,  and  the 
the  ten  remaining  sets  of  chambers  are  unlet 
and  yi^d  during  the  whole  year  no  rental  at  all, 
the  association  are  taxed  in  respect  of  the  net  or 
rateable  annual  amount  of  20001.  a  year,  whereas 
the  real  or  actual  net  rental  amounts  to  but  lOOOL 
a  year.  In  other  words,  they  pay  •a  tax  upon 
20001.  for  property  from  which  they  derive  only 
10002.  per  annum.  We  have  only  to  suppose  the 
case  of  one  single  set  of  chambers,  and  no  more^ 
being  let  at  1202.  a  year,  and  nineteen  sets  of 
chambers  unlet,  and  so  yielding  no  rent  at  all,  and 
if  the  assessments  were  made  out  as  the  assess- 
ment is  in  the  present  case,  the  association  would 
be  taxed  in  respect  of  20002.  a  year,  whereas  thej 
would  derive  only  1202.  a  year  from  the  property. 
This  cannot,  I  think,  have  been  the  intention  of 
the  Legislature.  I  am,  therefore,  of  opinion  that 
these  sets  of  chambers  should  be  deemed  to  be 
"  distinct  properties "  within  the  14th  rule,  and 
that  the  defendant  association  should  be  assessed 
upon  the  real  or  actual  rent  or  rateable  value  of 
each  set  <ji  chambers,  as  well  as  for  the  apartments, 
whatever  they  may  be»  which  are  occupied  by 
their  servant  described  in  the  agreements  and 
memoranda  as  the  resident  porter.  The  Grown 
will  then  be  entitled  to  an  amount  of  duties  com- 
puted upon  the  real  and  actual  value  of  the  pro- 
perty taxed.  It  appears  to  me  also  that,  as  toeu 
sets  of  chambers,  whether  merely  let  or  actually 
sold,  are  oooopied  in  all  respects  a*  diatinot  pxo* 


MAGISTRATES'  OASES. 


581 


Abcbjbs.] 


JsNKiNs  V.  Cook. 


[Aechss. 


peiiies,  separate  firom  and  not  in  any  way  con- 
neoted  with  each  other,  exactly  as  the  chambers  in 
the  Inns  of  Goort,  it  woold  be  an  anomalous  and 
inconsistent  mode  of  taxation  to  impose  the  tax, 
which  is  nniversally  considered  a  tenant's  tax, 
not  npon  the  occapier  bat  the  owner.  I  do  not 
refer  to  the  decision  of  the  two  learned  jadges 
relied  npon  by  the  Grown,  because  they  are  un- 
acoompuiied  by  any  reasons  and  unexplained  by 
anything  to  be  found  in  the  repoit.  Nor  do  I 
rely  npon  the  case  in  the  Queen's  Bench,  because 
it  was  decided  upon  a  different  Act  of  Parliament, 
though  it  is  impossible  to  deny  that  there  is  much 
in  the  language  of  all  the  judges  tending  to  sup- 
port the  view  which  I  have  taken  of  the  present 
case.  I  think,  therefore,  that  the  judgment  of  the 
court  ought  to  be  for  the  defendants,  the  associa- 
tion ;  but  my  two  learned  brethren  having  come 
to  a  different  conclusion,  there  must  be  judgment 
for  the  Grown,  but  we  all  think  that  there  should 
be  no  costs. 

JiLdgment  for  the  Crown  without  costs. 

Solicitor  for  the  Grown,  Ths  Solicitor  of  Inland 
Eeveni$&. 
Solicitors  for  the  defendants,  Burchells. 
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June  22  cmd  24,  and  Jtdy  16, 1875. 

Jenkins  v.  Gook. 

Eccleeiastical  law — Refusal  to  administer  Commit 
nion — Order  and  direction  of  Ordinary — Exist* 
ence  of  a  DevU — Eternity  of  pu7iish7nent — **Eoil 
liver* 

The  defendant,  the  Vicar  of  C,  refused  to  admi' 
nister  the  Communion  to  the  •promoter,  who  was 
a  parishioner,  on  the  ground  that  he  had  reason 
to  believe  that  the  promoter  did  not  believe  in  the 
easistence  and  personality  of  the  Devil,  or  in  the 
eternity  of  punishment,  Ue  afterwards  commu* 
nioated  the  fact  of  his  refusal,  and  his  reasons 
for  it,  to  the  Bishop,  and  ashed  his  advice  on  the 
maUer: 

Held,  first,  that  having  primd  facie  ground  for 
hesitating  to  administer  the  Communion,  amd 
having  submitted  that  grouThd  to  his  Ordinary, 
and  obeyed  hie  order  and  direction,  the  defendant 
had  discharged  his  duty,  as  laid  down  in  tfie 
canons  and  rubric,  and  covJd  not  be  made  tlie 
eu^ect  of  a  criminal  prosectdion  : 

8econdl/y,  that  the  opinions  of  the  promoter  coneti* 
Uded  him  "a»  evU  liver"  and  **  a  depraver  of 
the  Book  of  Common  Prayer  and  Administration 
of  the  Sacraments,"  according  to  the  law  of  the 
Vh/urch,  as  expressed  in  the  canons  and  rubric, 
in  such  sense  as  to  warrant  the  defendant  in  re- 
fusing to  administer  the  Commtmion  to  hifn  until 
he  disavowed  or  withdrew  them. 

This  was  a  suit  under  the  Ghurch  Discipline  Act 
(3  &  4  Vict.  c.  86),  in  which  the  office  of  the  judge 
was  promoted  by  Mr.  Henry  Jenkins,  of  Clifton, 
against  the  Bev.  F.  S.  Cook,  Yicar  of  Christ 
Church,  Clifton,  for  an  offence  against  the  laws 
ecclesiastical,  in  having  illegally,  and  without  any 
just  cause  or  reason,  and  contrary  to  his  duty, 
refused  to  administer  to  him  the  Holy  Commu- 
nion. 

The  case  came  before  the  Court  of  Arches  by 


virtue  of  letters  of  request  from  the  Bishop  of 
Gloucester  and  Bristol. 
The  facts  are  fully  set  out  in  the  judgment. 
Dr.  Deane,  Q.G.,  JDr.  Tristram,  and  A.  Charles, 
appeared  for  the  promoter. 

A,  J,  Stephens,  Q.G.,  and  Jeune,  for  the  defen- 
dant. 

Owr.  adv.  vuU. 
July  16. — ^The  learned  Dean  of  Arches  (Sir  B. 
Phillimore)  eave  iudgment  as  follows  : 

Sir  B.  PhOiLIMOJBIb  said : — I  retain  the  opinion 
which  I  expressed  on  accepting  the  letters  of 
request  in  this  case  —  namel^r,  that  it  was   one 
especially  proper  for  the  cognisance  of  the  bishop 
of  the  diocese ;  and  I  regret  that,  in  his  Lordship^ 
opinion,  circumstances  had  rendered  it  unfit  that 
he  should  exercise  his  episcopal  jurisdiction  in 
this  matter.    It  is  my  duty,  however,  to  deal  with 
the  subject  thus  presented  to  me  according  to  the 
best  of  my  ability,  without  the  great  advantage  of 
the  bishop's  judgment  thereupon.    The  history  of 
the  proceedings  taken  in  the  case,  so  far  as  it  is 
necessary  to  state  them,  is  as  follows.    Upon  the 
18th  Nov.  1874,  the  Bishop  of  Gloucester  and 
Bristol  issued  a  commission,  under  3  &  4  Yict.  c. 
86,  to  inquire  into  and  report  upon  a  charge  pre- 
ferred by  Mr.  Henry  Jenkins,  a  parishioner  of  the 
farish  of  Christ  Church,  Clifton,  against  the  Bev. 
'lavol  Smith  Cook,  a  clerk  in  holy  orders,  in  the 
diocese  of  Gloucester  and  Bristol,  and  vicar  of  his 
parish,  for  illegally  and  without  any  just  cause  or 
reason,  and  contrary  to  his  duty  in  that  behalf, 
refusing,  when  he  was  officiating  minister,  to  admi- 
nister the  sacrament  of  the  Holy  Communion  to 
Mr.  Jenkins.    The  oommission  was  duly  holden, 
and  after  the  examination  of  a  witness,  and  after 
hearing  counsel  on  both  sides,  reported  that  the 
majority  of  them  considered  that  there  was  suffi- 
cient primd  facie  ground  for  instituting  further 
proceedings  against  Mr.  Cook.    Subsequently  Mr. 
Jenkins  obtained  the  permission  of  the  bishop  to 
promote  his  office  by  letters  of  requests  to  the  Court 
of  Arches.    On  the  9th  Feb.  1875,  articles  were 
filed  against  Mr.  Gook.    The  charge  that  the  pro- 
moter, being  a  parishioner   of   the    defendant's 
parish,  a  member  of  the  Church  of  England,  and 
having  during  the  last  six  years  regularly  attended 
divine  service  on  Sundays  at  his  parish  church, 
having  been  in  the  habit  of  receiving  the  Holy 
Communion  in  his  church  monthly,  having  always 
conducted  himself  reverently  in  church,  joining  in 
the  responses  in  accordance  with  the  directions 
of  the  rubric,  believing  in  the  inspiration  of  the 
canonical  books  of  the  Old  and  New  Testament, 
that  Scripture  contained  all  things  necessary  for 
salvation,  and  in  the  doctrine  of  the  atonement  of 
the  sins  of  mankind  by  the  death  of  our  Lord  on 
the  cross,  and  having  published  and  using  a  cer- 
tain volume  of  ti^mily  prayers,  which  is  annexed, 
was,  on  Sunday  the  4th  Oct.  1874,  after  having 
given  the  legal  notice,  and  having  duly  presented 
himself  to  receive  the  Holy  Communion,  refused 
the  communion  by  the  defendant.    The  defendant 
put  in  a  responsive  plea,  the  substance  of  which 
will  be  stated  hereafter,  and  there  was  an  ailega* 
tion  in  reply.   The  case  came  on  for  hearing  before 
me  on  the  22nd  and  24th  June,  and  I  took  time  to 
consider  the  judgment  which  I  am  now  about  to 
deliver.    The  contention  of  the  promoter  is  that, 
being  a  parishioner,  and  having  given  due  notice 
of  his  intention  to  be  a  communicant  on  the  follow- 
ing Sunday,  he  did  so  present  himself,  and  was 
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repelled  by  the  defendant.  I  thouf^bt  that  wben 
tbese  facts  were  proved  tbe  burden  of  proof  was 
shifted,  and  that  it  was  for  the  defendant  to  show 
that  he  had  adequate  reasons  for  this  repulsion. 
The  defendant  undertook  to  discharge  this  burden 
by  proving  that  the  promoter  had  puolished  a  work 
called  "  Selections  m>m  the  Old  and  New  Testa- 
ment/' and  had  written  letters  to  show  that  he  made 
these  selections  more  especially  because  he  did  not 
believe  in  the  eternity  of  punishment,  or,  indeed, 
as  it  would  appear  from  the  passages  omitted,  in 
the  punishment  of  sin  at  all,  or  in  the  existence  or 
personality  of  the  devil,  or  in  other  matters  of  im- 
portance. It  was  admitted,  properly  in  my 
opinion,  that  the  publishing  a  volume  of  extracts 
from  the  Old  and  New  Testament  without  preface 
or  comment,  and  with  asterisks  denoting  where 
passages  were  omitted,  was  not  par  se  an  offence, 
which  warranted  the  refusal  of  the  Holy  Commu- 
nion to  the  author  of  the  work.  The  letters,  how- 
ever, gave  a  different  colour  to  the  matter,  showing 
quo  cmimo  the  omissions  were  made,  and  being 
tantamount  to  a  denial  of  the  doctrine  and  the 
truth  of  the  facts  contained  in  the  omitted  pas- 
sages. The  correspondence  put  in  evidence  com- 
prises letters  between  the  defendant  and  tbe  pro- 
moter, between  the  defendant  and  the  bishop, 
between  the  promoter  and  the  bishop,  and  between 
the  solicitors  of  the  parties.  The  defendant  takes 
up  in  substance  two  grounds  of  defence.  First, 
that  whether  the  reasons  alleged  by  him  were  valid 
or  invalid,  he  is  not,  having  regard  to  his  conduct 
and  the  particular  law  on  the  subject,  a  criminous 
clerk  subject  to  the  provisions  of  the  Clergy  Dis- 
cipline Act.  Secondly,  that  his  reasons  for  refusal 
were  legally  and  morally  valid,  and  that,  therefore, 
he  has  committed  no  offence  against  the  law  eccle- 
siastical. The  two  lines  of  dcifence  perhaps  some- 
times cross  one  another ;  but,  on  the  whole,  they 
are  sufficiently  distinct.  I  proceed  to  consider  them 
in  their  order.  With  reference  to  the  first  line  of 
defence,  it  becomes  necessary  to  enter  a  little 
into  the  history  of  the  present  case.  It  appears 
that  in  the  year  1865  the  promoter  pulished  a 
volume  entitled  "  Selections  from  the  Old  and  New 
Testament."  This  volume  he  presented  to  the  de- 
fendant, who  seems  never  to  have  examined  it 
until  the  6th  July  1874.  On  the  Sunday  before 
that  dajjr  the  defendant  had  preached  a  sermon  in 
his  parish  church,  and  on  the  next  day  he  received 
the  following  letter  from  the  promoter : 

3,  Vyvyan-terrace,  Clifton,  6th  Jtdy  1874. 
^  My  dear  Sir— As  one  of  jonr  parishionerB  who  accepts 
his  conscience  aa  the  voice  of  Gk>d  speaking  within  him,  I 
beg  to  protest  most  emphatically  a^piinst  the  irreligions 
tendency  of  your  sermon  of  last  mght.  I  quite  believe 
that  yon  wonld  not  willingly  deceive  others,  but  it  is  my 
opinion  that  no  difficulties  as  to  language  or  books  should 
stifle  what  is  imprinted  in  every  man's  breast  by  his 
Makei^— that  is  to  say,  the  knowledge  of  right  and  wrong. 
—I  am,  my  dear  Sir,  yours  very  sincerely, 

Henbt  Jxmkins. 

I  learn  from  subsequent  correspondence  that  this 
letter  was  caused  by  the  defendant  having  main- 
tained the  doctrine  of  eternal  punishment,  which 
the  promoter  characterises  in  subsequent  letters 
addressed  to  the  bishop  as  an  ''  irreligious,"  "  dis- 
gusting," and  "impious"  doctrine.  It  appears 
that  the  defendant,  who  had  then  for  the  first  time 
examined  the  book  sent  by  the  promoter,  and 
discovered  that  many  important  parts  of  Holy 
Scripture  were  omitted  in  it,  called  upon  the  pro- 
moter with  the  object  of  enlightening  and  rebuk- 


ing him,  both  as  to  his  letter  and  book ;  bat  he 
refused  to  hear  any  communication  on  the  sub jeek 
His  wife,  however,  who  has  been  examined  as  a 
witness,  called  upon  the  defendant  and  endea- 
voured unsuccessfully  to  persuade  him  that  her 
husband  was  justified  in  his  conduct.  On  the  20th 
July  the  promoter  again  wrote  to  the  defendant 
The  letter  was  as  follows : 

8,  Yyvyan-terraoe,  Clifton,  20th  July  1874. 
Hy  dear  Sir — ^Mrs.  Jenkins  has  kindly  osUed  upon  yon 
in  order  to  arrange  matters,  with,  I  am  afraid,  very  poor 
success.  With  regard  to  my  book.  Selections  from  the 
Old  and  New  Testament,  the  parts  I  have  omitted,  and 
which  has  enabled  me  to  use  the  book  monmur  and 
evening  in  my  family,  are  in  their  present  generaUy  re- 
ceived sense  quite  incompatible  wiui  religion  or  deoenoy 
(in  my  opinion).  How  such  ideas  have  become  oon- 
nected  witn  a  book  containing  everything  that  is  neoea- 
saxy  for  a  man  to  know  I  really  cannot  say,  and  can  only 
sincerely  regret  it. — ^I  am,  my  dear  Sir,  yourt  very  sin- 
oerely,  Hxkbt  Jxkxins. 

The  Bev.  Flavel  Cook,  19,  Vyvyan-terraoe,  Clifton. 

It  is  very  important  to  observe  the  language  of 
this  letter,  because  it  contains  a  declaration  that 
the  passages  omitted  are  so  omitted  on  the  ground 
that,  as  generally  understood,  they  are  incompa- 
tible with  religion  or  decency.  During  the  hearing 
I  ur^ed  more  than  once  upon  the  counsel  for  both 
parties  the  propriety  of  the  following  arrangement, 
viz.,  that  the  promoter  should  withchraw  the  letter, 
and  the  defendant  thereupon  should  admit  him  to 
the  Lord's  table.  The  defendant  expressed  himself 
as  being  willing  and  ready  to  adopt  my  sug^^es- 
tion ;  but,  I  regret  to  say,  that  after  deliberation 
the  promoter  refused  to  withdraw  the  letter,  and 
hence  the  continuance  of  this  suit.  I  believe  that, 
of  the  Old  Testament,  215  chapters  are  omitted 
altogether,  and  twenty-five  of  the  New  Testament ; 
and  there  are  besides  numerous  omissions  of 
portions  of  chapters.  I  will  take,  for  example,  the 
Gospel  of  St.  Matthew.  In  that  Gospel  the  omis- 
sions are  as  follows  : — Whole  of  first  chapter,  in- 
cluding birth  of  our  Lord.  Chapter  HI.  Several 
verses  of  St.  John  the  Baptist's  pr^u^ing.  Chap- 
ter lY.  Fasting  and  temptation  of  our  LoitL 
Chapter  Y.  Fae sages  relating  to  the  crime  of 
killing  and  anger  towards  and  abuse  of  a  brother, 
and  commission  of  adultery.  Chapter  YIL  Fas- 
sages  relating  to  entering  in  at  the  strait  gate^ 
and  as  to  trees  not  bringing  forth  good  fruit  being 
hewn  down,  and  the  condemnation  of  those  who 
have  worked  iniquity,  though  they  have  prophe* 
sied  and  cast  out  devils.  In  Chapter  YlIL  are 
omitted  the  passages  relating  to  the  expulsion  of 
devils,  that  relating  to  those  who  are  to  be  and 
those  who  are  not  to  be  admitted  into  heaven,  and 
our  Lord's  refusal  to  allow  the  burial  of  a  father  to 
excuse  a  disciple  from  following  him.  Chapter  IX. 
The  passages  relating  to  the  expulsion  oi  devils. 
Chapter  A.  Fassages  exhorting  men  not  to  fear 
those  who  can  only  kill  the  body  but  not  the  soul, 
and  the  passage  in  which  our  Lord  says  that  he  is 
come  to  send  a  sword,  not  peace,  upon  earth.  In 
fact,  of  the  twenty- eight  chapters  lof  St.  Matthew, 
only  five,  I  think  (2,  6, 14,  27,  28),  have  escaped 
mutilation  by  the  ombsion  of  important  passages, 
besides  those  relating  to  the  eternity  of  punish- 
ment and  the  personality  of  the  Devil.  I  return 
to  the  correspondence.  The  next  letter  ia  as  fol- 
lows : — 

19,  Yyvyan-terraoe,  Clifton,  24th  July  1874. 
Bear  Sir — It  would  be  a  great  reliel  to  me  if  I  could 

Ifind  in  ^our  letter  of  the  20ui  inst.,  or  in  any  other  oom- 
municanon  written  or  spoken,  something  to  show  tiiat 
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I  hATo  misimdentood  your  opiziionB,  or  that  yoa  have 
dumged  them  for  the  better,  unh&ppilj,  the  conclnaion 
I  oumot  bnt  form  from  yonr  letters,  words,  and  printed 
Selections  from  the  Old  and  New  Testaments  is  that,  of 
set  purpose,  Toa  reject  very  many  portions  of  Holy 
Soripton.  That  yon  have,  for  instance,  cnt  oat  as 
you  iiave  from  the  Bible  what  is  therein  written  con. 
oeming  Satan  and  eril  spirits  is  to  me  terrible  evidence 
of  how  far  yoa  have  allowed  yoorself  to  go  in  mutilating 
the  Word  of  Gk>d.  Large  differences  of  opinion  con- 
oerning  Soriptiural  matters  no  pradent  or  charitable 
minister  of  the  Gk)spel  wonld  condemn,  bat  there  are 
perversions  and  denials  which  no  faithful  minister  will 
Bsnotion,  lest  he  aUow  anbelief  a  recognised  place  in  the 
Chnreh  of  Christ.    With  sooh  perrersions  and  denials  I 

S'eve  to  aay  I  am  driven  to  connect  yourself.  While 
QT  remain  not  retracted  or  disavowed,  you  cannot  be 
received  at  the  I^ord's  table  in  my  church.  I  hope  you 
will  feel  that  my  course  is  directed  by  conscience,  and  not 
by  resentment.  I  quite  forgive  vour  behaviour  when  I 
ouled,  and  although  yeu  would  then  listen  to  nothing,  if 
9on  will  converse  quietly  with  me  my  time  shall  willingly 
be  given  for  that  pur];)OBe.  May  the  Spirit  of  Truth 
daUver  you  from  the  errors  you  nave  adopted ;  and  in 
hope  of  seeing  this  my  prayer  answered, — I  remain,  dear 
Sir,  yours  faithfully,  Fli.ysli«  Cook. 

Henry  Jenldns,  Esq. 

^e  answer  to  this  is  as  follows : — 

8,  Yyvj;an.terrace,  Clifton,  25th  July  1874. 

My  dear  Sir, — ^Thinking  as  you  do,  I  do  not  see  what 
other  course  you  could  consistently  have  taken.    I  shall, 
neverthelees,  oome  to  the  Lord's  table  as  usual  at  **  your" 
church,  which  is  also  mine. — ^I  am,  my  dear  Sir,  yours 
very  sincerely,  Hknby  Jbnkinb. 

The  Bev.  Fkvel  Cook. 

The  next  letter  is   from    the    defendant  to  his 
bishop: — 

Edinburgh,  81st  July  1874. 

M;^  Lord, — Supposing  myself  bound  by  rubric  so  to  do, 
I  write  to  inform  your  Lordship  that  on  the  25th  inst.  I 
warned  one  of  my  parishioners,  Mr.  Henry  Jenkins,  that 
he  could  not  be  received  at  the  Lord's  table  in  my  church 
while  certain  opinions  held  by  him  remain  not  re- 
tracted or  disavowed.  By  word  and  in  writing,  also  in 
print,  he  had  committed  himself  to  ver^  serious  oppo- 
sition to  the  Word  of  Cod.  I  may  specify  the  rejection 
of  belief  in  the  existence  of  Satan  and  evil  spirits.  He 
acknowledged,  in  reply  to  my  warning  of  refusal  to 
a^nit  him  to  the  Lord's  table,  that  he  thought  I  could 
take  no  other  course,  yet  appears  to  signify  that  he  pur- 
poses to  disregard  mv  action,  and  present  himseli  as 
HMoal,  It  neoessary,  I  will  of  course  furnish  particulars 
of  the  matter.  I  have  the  honour  to  remain,  my  Lord, 
your  Lordship's  obedient  servant,  Flayxl  Cook. 

P.S. — Any  letter  addressed  to  my  residence,  Christ 
Church  Vicarage,  Clifton,  will  find  me. 

The  Bight  Rev.  the  Lord  Bishop  of 
Gloucester  and  Bristol. 

To  this  letter  the  answer  was  as  follows : — 

The  Palace,  Gloucester,  2nd  Aug.  1874. 

My  dear  Sir, — I  hasten  to  acknowledge  your  note,  dated 
Edinburgh,  July  81.  As  vou  notify  a  faust  rather  than  ask 
advice  about  a  contemplated  course,  I  cannot  obirude 
what  ia  not  asked ;  but  I  may  still  properly  intimate  to 
you  my  serious  doubt  whether,  under  the  circumstances 
specified,  repulsion  would  be  sustained  by  a  court  of  law. 
Feeling  the  great  importance  of  this  matter,  I  write  at 
once,  and  am,  faithfully  yours, 

Chablbs  Gloucbstbb  and  Bbistol. 

Bev.  F.  Cook. 

The  next  letter  in  order  is  from  the  promoter  to 
the  bishop,  which  I  presume  was  received  after 
the  bishop  had  sent  the  last  letter  to  the  defen- 
dant:— 

8,  Yyvyan-terrace,  Clifton,  2nd  Aug- 1874. 
^My  Lord, — ^At  morning  service  to-day  Mr.  Cook,  the 
vicar  of  Christ  Church,  Clifton,  has  refused  to  administer 
the  Holy  Communion  to  me  (through  the  medium  of  his 
<^nrate).  Kow  as  I  am  not  an  open  and  *'  notorious  evil 
liver,"  and  as  I  have  not  denied  any  Article  of  the  creed, 
perhaps  yon  may  think  it  desirable  to  ask  him  why  he 
commits  this  scandal  in  the  church,  to  say  nothing  of  the 
particular  outzage  upon  me?    Some  time  ago  ll&.  Cook 


preached  two  sermons,  with  the  apodal  object  of  sup- 
pNorting  the  doctrine  of  eternal  punishment.  As  a  pa- 
rishioner, I  wrote  to  protest  against  the  irreligious  ten- 
denej  of  these  sermons.  Li  the  course  of  the  controversy 
my  disbelief  in  the  Devil  was  discovered,  and  also  that^ 
in  my  book.  Selections  from  the  Old  and  New  Testa- 
ments, I  had  omitted  those  passages  which  seemed  to 
favour  those  remarkable  doofzines.  I  very  much  regrret 
the  necessity  for  omitting  those  passages,  and  should  be 
delighted  if  some  more  wholesome  meaiiing  oould  ba 
attached  to  them.  I  have  thought  it  my  duty  to  write 
this  letter,  but  from  what  I  have  said  your  Lordship  will 
perceive  tiiat  Mr.  Cook  very  probably  considers  that  in 
treating  me  thus  he  only  carries  out  ^le  principles  of  the 
Church  of  England  to  their  legitimate  conclusion ;  for  I 
believe  Mr.  Cook's  opinions,  however  extraordinary,  are 
perfectly  orttiodoz.— ^  am,  my  Ix>rd,  your  Lordship's 
obedient  servant,  Hsnbt  Jenkins. 

The  last  sentence  of  this  letter  contains,  I  may 
observe,  a  remarkable  admission.  The  bishop  sent 
the  following  answer : — 

Palace,  Gloucester,  8rd  Aug.  1874. 
M^  dear  Sir, — ^I  much  regret  the  occurrence  which  you 
specify.  The  Church  of  England  has  not,  I  believe,  anv- 
where  laid  down  rules  relative  to  refusal  to  the  Holy 
Communion  other  than  those  prefatory  to  the  service  and 
the  26th,  27th,  and  109th  canon.  These,  I  rather  from 
your  letter,  do  not  apply  to  your  case.  It  might,  I 
think,  justly  be  infefrea  from  the  service  itself,  that  a 
communicant  should  fully  beUeve  in  the  articles  of  the 
Nicene  Creed.  These,  I  conceive,  you  would  be  willing 
heartily  to  accept.  If  this  be  so,  I  think  you  have  a 
reasonable  cause  of  complaint ;  but  as  the  matter  may 
come  before  me  in  my  court,  I  do  not  feel  able  at  present 
to  say  more.  I  shall  feel  it  my  duty  to  attend  to  any 
further  communication  on  tiiis  matter  which  you  may 
desire  to  make. — ^Yery  faithfully  yours, 

C.  J.  Glougxstxb  and  Bbistol. 

In  this  letter  it  will  be  observed  no  reference  is 
made  to  the  letter  which  the  bishop  had  received 
from  the  defendant,  which  had  apprised  the  bishop 
of  the  distinct  grounds  of  his  refusal,  nor  to  the 
bishop's  opinion  opon  those  grounds,  nor  is  there 
any  comment  made  upon  the  avowal  of  the  pro- 
moter that  he  disbelieved  in  the  existence  of  the 
Devil  and  in  the  doctrine  of  eternal  punishment. 
The  reply  to  this  letter  has  not  been  produced 
before  me.  I  think  the  bishop  said  it  had  been 
lost.  But  it  is  clear  that  the  promoter  bad  not 
availed  himself  of  the  bishop's  suggestion  that  he 
should  express  his  belief  in  the  iNicene  Creed,  for 
the  next  letter  was  as  follows : — 

Palaoe,  Gloucester,  13th  Aug.  1874. 

My  dear  Sir, — After  careful  correspondence  and  inqniry 
I  find  that  Mr.  Thomas  [that  is,  the  curate  of  Mr.  CookJ 
refused  you  the  Holy  Communion,  partly,  because  notice 
was  not  given  aooordhig  to  the  rubric,  but  mainly,  be- 
cause he  regarded  you  to  be  a  common  and  notorious 
depraver  of  the  Book  of  Common  Prayer,  and  of  the 
Articles  in  certain  special  details,  which  he  was  prepared, 
if  need  be,  to  specif v  in  open  court  or  otherwise.  This 
being  alleged  to  be  the  case,  and  it  being  also  doubtftd 
from  your  letter  to  me  whether  you  aocept  the  creed  which 
forms  a  portion  of  the  service,  I  do  not  feel  Uiat  I  can 
personally  further  interpose  in  the  matter,  but  should 
you  desire  it  I  shall  be  quite  willing  to  entertain  the 
question,  if  brought  before  me  in  my  court. — ^Very  faith, 
fully  yours,  C.  J.  Gloucsstbb  and  Bbi8TOi#. 

H.  Jenkins,  Esq. 

This  letter  the  promoter  answers  as  follows : — 

18,  Manilla-orescent,  Weston-super-Mare, 
14th  Aug.  1874. 
My  Lord, — ^I  have  not  alluded  to  the  Nicene  Creed  ex- 
oept  to  say  that  I  did  not  allude  to  it.  The  Apostles' 
Creed  (the  one  placed  over  the  communion  table  in 
Christ  Church)  I  still  think  less  involved  and  more  in 
accordance,  on  the  whole,  with  what  we  are  told  on  the 
subject.  I  do  not  think  it  necessry  to  notice  Mr.  Thomas'  s 
objections,  but  the  reason  Mr.  Cook  refused  me  the  Sacra- 
ment is  ver^  intelligible.  In  speaking  to  my  wife,  he 
said,  "  Let  him  tell  me  that  he  believer  in  the  devil,  and 
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I  will  ffi^e  him  the  Sacrament.'*  In  his  opinion,  there- 
fore, uuB  is  the  passport  to  the  ordinance. — ^I  beg  to 
acknowledffe  the  receipt  of  your  letter,  and  am,  my  Lord, 
your  Lordship's  obedient  servant,      Henbt  JSnkinb. 

The  next  letter  is  from  the  bishop,  and  is  as 
follows : — 

Glonoester,  15th  Aug.  1874. 

My  dear  Sir, — To  prevent  any  mistake,  allow  me  to 
add  that  I  hare  on^  to  do  with  the  clergyman  who 
aotnally  refused  yon,  and  with  the  reasons  which  he 
assigned.  These  I  took  especial  care  to  obtain  in  an 
aoonxate  form,  and  they  are  as  stated  in  my  last  letter.^* 
Very  faithfully  yoQrs, 

C.  J.  Glottcxstxr  and  BBISTOIm 

H.  Jenkins,  Esq. 

The  information  to  which  the  bishop  refers  is  con* 
tained  in  two  letters  of  Mr.  Thomas,  the  ciii'ate, 
which  were  enclosed  in  a  later  letter,  dated  Sept. 
16,  sent  by  the  bishop  to  the  promoter.  The  two 
following  letters  continue  the  correspondence 
between  the  promoter  and  the  bishop  : — 

8,  Vyrvan-terrace,  Clifton,  6th  Sept.  1874. 
H^  Lord, — Mr.  Tnomas  has  this  morning  again  refnsed 
to  nye  me  the  Sacrament.  Now,  whatever  a  *'  common 
ana  notorious  depraver  of  the  Book  of  Common  Prayer" 
may  mean  as  applied  to  a  man  who  values  the  book  only 
second  to  the  Bible  itself,  the  reason  why  I  am  debarrea 
from  partaking  of  the  Holy  Communion  is  sufficiently 
**  notorious."  It  is  because,  forsooth,  I  ventured  to  pro> 
test  against  the  disgusting  and  impious  doctrines  set 
forth  by  Mr.  Cook  in  the  two  sermons  to  which  I  have 
referred.^  My  Lord,  it  is  a  grievous  misfortune  if  your 
power  will  not  indeed  allow  you  to  check  such  unjusti- 
fiable and  scandalous,  proceedings  on  the  part  of  your 
subordinates. — ^I  am,  my  Lord,  your  Lordship's  obedient 
servant,  Hbnbt  Jbneins. 

Gloucester,  14th  Sept.  1874. 

My  dear  Sir, — ^I  have  just  returned,  after  a  short 
absence  on  the  Continent ;  hence  the  delay  in  reply.  I 
have,  as  I  implied,  either  in  a  former  letter  or  through 
Canon  Mather,  this  grave  difficulty,  viz.,  that  I  do  not 
yet  clearly  understand  whether  you  do  or  do  not  heartily 
and  ex  animo  accept  the  Creed  which  forms  a  part  of 
the  Communion  Service.  While  that  doubt  remains  I 
cannot  conscientiously  take  any  action.  As  I  before  said, 
I  have  been  greatly  pained  by  the  whole  matter. — ^Very 
faithfully  yours, 

C.  J.  Gloucxstbb  Ain>  Bristol. 

There  then  appears  to  have  been  a  letter  from  the 
promoter  to  the  bishop,  which  was  not  produced 
before  me.  The  next  letter  I  have  is  from  the  bishop 
as  follows : — 

Gloucester,  16th  Sept.  1874. 
My  dear  Sir, — Excuse  my  saying  that  you  do  not 
realise  the  difficulties  of  the  case.  Let  me  state 
them : — First,  I  have  nothing  to  do  with  anyone  ex- 
cept the  minister  actually  repelling ;  secondly,  I  leam 
from  him,  after  careful  inquiry,  t^  grounds  on  which 
he  does  so,  viz.,  principally,  ''that  you  were  a  com- 
mon and  notorious  depraver  of  the  Book  of  Common 
Prayer,  and  of  the  Articles  in  certain  particulars 
which  he  was  prepared  to  specify.''  This  I  have 
already  mentioned  to  you.  Whether  these  statements 
can  be  legally  sustained  I  am  not  prepared  to  say.  Into 
this,  however,  I  had  resolved  not  to  enter,  but  was  pre- 
pared, if  I  found  that  jou  accepted  the  creed  that  forms 
a  part  of  the  Communion  Service,  to  direct,  under  the 
27th  canon,  that  you  should  no  longer  be  refused,  as  being 
of  honest  life  and  conversation,  and  holding  the  funda- 
mental articles  of  the  Christian  faith.  Unfortunately,  on 
the  subject  of  your  acceptance  or  nonacceptanoe  of  the 
creed  which  forms  a  part  of  the  service,  I  do  not  obtain, 
and  have  not  yet  obtained,  any  such  clear  answer  as 
would,  in  my  judgment,  warrant  me  in  personally  inter- 
posing and  overriding  the  judgment  of  the  clergyman ; 
still  I  now,  as  previously,  wish  to  do  ^ou  all  possible 
justice,  and  so  add,  as  before,  that  I  will  enter&in  the 
question  if  formally  brought  oef ore  me  in  my  comrt ;  the 
question  being  one  of  legal  difficulty,  whether  ^ou  can  be 
considered  to  come  unaer  the  fair  construction  of  the 
27th  canon.  As  I  wish,  in  so  painful  a  mattcor,  to  act  with 
the  fullest  consideration  of  your  feelings,  I  inclose  Mr. 


Thomas's  letter,  with  the  reasons  Ui  eaitnso.  This  please 
return  to  me.  I  am  also  quite  willingthat  yon  should  p:o 
to  my  friend  and  legal  adviser,  Mr.  Clarke,  show  to  him 
this  and  my  other  letters,  and  be  guided  by  his  friendly 
advice.  I  think  I  must  have  made  it  plam  throughout 
how  deeply  I  regret  the  whoie  matter.  StiQ,  I  cannofc 
and  must  not  set  aside  the  deliberate  and  reasoned  judg- 
ment of  one  of  my  dergy,  unless  it  be  made  more  dear 
than  it  now  is  to  me  that  I  am  morally  justified  in  doing 
so. — ^Veiy  respectfulk  yours. 

.   C.  JT.  Gloitcestxb  Ain>  Bbibtoi*. 

Mr.  Thomas's  letters,  which  are  part  of  the  evi- 
dence in  the  suit,  were  enclosed  in  the  last  letter. 
In  answer  to  the  letter  of  the  16th  Sept.  from  the 
bishop  to  the  promoter,  the  promoter  appears  to 
have  written  another  letter  which  was  not  pro- 
duced, and  then  I  have  the  following  letter  from 
the  bishop  to  the  promoter : — 

Gloucester,  18th  Sept.  1874. 

My  dear  Sir, — ^I  return  the  note  you  have  kindly  sent. 
I  venture  to  hope  that  my  last  note  may  have  put  mat- 
ters in  a  clear  light.  Mr.  Cook's  case  will  be  uiat  you, 
by  omissions,  the  design  of  which  you  have  admitted  orally 
and  in  writing,  have  come  under  the  27th  canon.  Per- 
sonally, I  doubt  much  whether  this  would  be  the  ruling 
of  any  competent  court;  but  in  my  official  capacity, 
especially  under  the  circumstances  I  have  already  meuo 
tioned  in  a  former  note,  I  ought  not  to  foreclose  a  fairly 
arguable  case. — ^Very  faithfully  yours, 

C.  J.  GliOUCEBTXS  AND  BaiffTOI^ 

It  appears  that  on  the  2nd  Oct.  1874,  the  defendant 
had  an  interview  with  the bishopupon  the  subject 
of  his  intended  refusal  of  the  Holy  Communion 
to  the  promoter  on  Sunday,  the  4th  Oct.,  notioe 
having  been  ^ven  on  the  28th  Sept.  by  the  pro- 
moter, according  to  the  rubric,  of  his  intention  to 
communicate  on  the  4th  Oct.  As  to  this  inter- 
view, the  bishop  himself  gave  evidence  in  court, 
and  connected  with  it  there  is  a  document  written 
in  pencil  by  him  to  which  I  will  presently  advert. 
His  Lordship  said  that  he  had  no  memoranda  of 
the  details  of  the  conversation,  which  had  faded 
from  his  memory,  and  which  he  had  completely 
forgotten.  He  said  that  to  the  best  of  his  remem- 
brance he  did  not  give  the  defendant  advice,  but 
assistance;  that  his  general  impression  was  that  the 
defendant  said  he  was  conscientiously  bound  to  con- 
tinue to  refuse  the  Holy  Communion  to  the  pro- 
moter, and  that  he  did  not  "  collect  categoricEdly 
that  Mr.  Cook  (the  defendant)  would  obey  his 
judgment."  But  upon  cross-examination  a  docu- 
ment in  pencil  was  shown  to  his  Lordship,  which 
he  admitted  both  to  be  in  his  handwriting,  and  to 
have  been  given  by  him  to  the  defendant  as  the 
answer  which  he  would  advise  him  to  send  to  the 
promoter.    The  document  is  as  follows : — 

I  have  received  your  note  giving  me,  &o.  I  fear  it  is 
my  solemn  duty  now  to  inform  you  that  I  cannot  receive 
you  as  a  communicant^  inasmuch  as  you  have  published 
a  book  omitting  certain  portions  of  GK>d'B  Holr  Word, 
and  have  given  me  in  writing  ypur  reasons  for  doing  so. 
This  I  solemnly  believe  to  constitute  the  offence  specified 
in  the  27th  canon,  and  believing  it,  I  am  oonsdentiousljj 
bound  to  obev  that  canon.  My  course,  therefore,  is 
dear,  and  I  shall  unhesitatingly  follow  it.  I  do,  how- 
ever, feel  how  grievous  the  scandal  mav  be  for  such  a 
case  to  come  on ;  it  must  come  before  the  courts  of  the 
country,  and  I  do  invite  you  to  consider  whether  it  may 
not  be  your  dul7  so  to  respect  the  consciences  of  ollieni 
and  the  general  peace  of  the  Church  as  volnntatily  to 
withdraw  from  my  oongr^ation,  and  not  to  put  me  to 
the  melanoholy  and  painful  necessity  ol  acting  aa  I  am 
resolved  to  act  if  you  present  yourBelf . 

This  memorandum,  the  bishop  said  in  his  evidence, 
was  written  by  him  to  assist  the  defendant  in  the 
expression  of  his  (the  defendant's)  opinion.  It  was 
adopted  by  the  defendant  as  his  own,  and  sent 


MAGrSTRATES'  CASES. 


585 


AftCBES.] 


Jbvkins  v.  Cook. 


[Abciibs. 


with  additional  remarkR  by  bim  to  tbe  promoter. 
Another  lotter,  which  I  thought  myself  bound  to 
admit,  though  marked  "private,"  is  as  follows. 
It  is  dated,  it  will  be  observed,  after  the  repelling 
of  the  promoter,  an  event  which  occurred  on  Sun- 
day, Oct.  4,  two  days  after  the  interview  of  the 
defendant  with  tbe  bishop,  and  which  repelling 
alone    is    made    the    subject    of  charge    in    the 

articles : — 

(Private.) 

Olonoester,  23rd  Nov.  1874. 
My  dear  Mr.  Cook,  —I  have  carefully  thonght  over  our 
short  conversation,  and  think  now  that  there  seems  to  be 
some  dayliflfht  for  us  all.  Bnt  we  must,  of  coarse,  be 
very  careful.  It  has  occurred  to  me,  therefore,  that  any 
part  I  may  have  had  in  drawing:  np  the  letter  which  yon 
wrote  to  Mr.  Jenkins,  or  even  any  approval  of  it^  shonld 
carefnlly  be  suppressed.  It  wUi  not  legally  sad  your 
case,  and  it  will  make  my  interposition  less  eiieotive.  So, 
as  much  as  yon  can,  keep  me  ont  of  it.  I  shall  be  more 
free,  and  more  able  to  bring  matters  to  a  peacefnl  solu- 
tion.— Very  ffldthfnlly  yonrs, 

C.  J.  Glouckstbb  and  Bristol. 

The  only  comment  which  I  think  it  necessary  to 
make  upon  these  letters  will  be  with  reference  to 
their  beietring  upon  the  point  of  law  relied  upon  by 
the  defendant,  to  which  I  will  presently  advert. 
Such  being  tbe  facts  of  the  case,  I  will  now  endea- 
yonr  to  discover  and  apply  the  law  which  is  appli- 
cable to  them.  I  think  it  unnecessary  to  enter 
upon  a  discussion  of  the  principles  of  the  general 
ecclesiastical  law  upon  this  particular  subject, 
inasmuch  as  specific  provisions  of  our  church  are 
to  be  found  in  the  Canons  of  1603  and  in  the  ru- 
brics to  the  present  Prayer  Book.  It  has  been 
argued,  indeed,  that  tbe  rubric  alone  is  applicable 
to  them.  But  I  am  not  of  that  opinion.  As  I  have 
always  been  taught  and  learnt,  the  rubric  is  to  be 
construed,  wherever  it  is  possible,  so  as  to  agree 
with  tbe  canons.  Many  authorities  might  be  cited 
for  this  proposition ;  but  it  really  seems  to  me  one 
of  an  elementary  character.  In  this  particular 
instance  the  rubric,  as  it  will  be  seen,  itself  refers  to 
the  canon.  And  with  respect  to  the  other  argu- 
ment, that  the  canons  are  not  binding  on  the  laity, 
after  the  decision  of  Lord  Hardwicke  in  MidcUeton 
T.  Crofts  (2  Atk.  669),  not  to  say  that  this  proposi- 
tion is  too  broadly  stated  and  requires  some 
qualification,  it  appears  to  me  quite  inapplicable  to 
the  present  case,  which  is  a  proceeding  against  a 
clergyman  in  an  ecclesiastical  court  for  an  ofience 
against  the  ecclesiastical  law.  In  i\tii8t.ln  v.  Escnti 
(4  Moore,  104),  which  was  referred  to,  but,  I  think, 
infeliciously,  by  the  counsel  for  the  promoter, 
the  layman  put  in  force  against  the  clergyman  the 
punishment  prescribed  by  the  canon  alone  for  the 
otTence ;  and  here  I  may  add  that  this  case  itself 
is  one  of  the  authorities  for  both  propositions  — 
namely,  that  the  canons  are  binding  upon  the 
clerg3',  and  that  the  rubric  is  to  be  construed  with 
reference  to  them.  The  canons  to  which  I  think 
it  necessary  to  refer  are  the  26th  and  27th. 

Canon  26.  No  minister  shall  in  any  wise  admit  to  the 
receiving  of  the  Holy  Commnnion  any  of  his  cnre  or  flock 
which  be  openly  known  to  live  in  sin  notorious,  without 
repentance ;  nor  any  who  have  maliciously  and  openly 
contended  with  their  neighbours,  nntil  they  shall  bNB 
reconciled :  nor  any  churchwarden  or  sidemen,  who  hav- 
ing  taken  their  oaths  to  present  to  their  Ordinaries  all 
snoh  public  offences  as  they  are  particularly  charged  to 
inquire  of  in  their  several  parishes,  shall  I  notwithstuiding 
tiieir  said  oaths,  and  their  faithful  discharging  of  them  is 
the  chief  means  whereby  public  sins  and  offences  may  be 
reformed  and  punished)  wittingly  and  willingly,  despe- 
rately and  irreligiouBl^,  incur  the  horrible  crime  of  per- 
jury, either  in  neglecting  or  refusing  to  present  such  of 
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the  said  enormities  and  public  offences  as  they  know 
themselves  to  be  committed  in  their  said  parishes,  or  are 
notoriously  offensive  to  tiie  congregation  there ;  although 
they  may  be  urged  by  some  of  their  neighbours,  or  by 
their  minister,  or  by  their  Ordinary  himseu,  to  discharge 
their  consciences  by  presenting  of  them,  and  not  to  incur 
so  desperately  the  said  horrible  crime  of  penury. 

Canon  27.  No  minister,  when  he  celebrateth  the  Com- 
munion, shall  wittingly  administer  the  same  to  any  but 
such  as  kneel,  under  pain  of  suspension ;  nor,  under  the 
like  pain,  to  any  that  refuse  to  be  present  at  public 
prayers  according  to  the  orders  of  the  Church  of  England ; 
nor  to  any  that  are  common  and  notorious  depravers  of 
the  Book  of  Common  Prayer  and  Administration  of  the 
Sacraments,  and  of  the  orders,  rites,  and  ceremonies 
therein  prescribed,  or  of  anything  that  is  contained  in  any 
of  the  Articles  agreed  upon  in  the  Convocation  1562,  or  of 
anything  contained  in  the  Book  of  Ordering  the  Priests 
and  Bishops ;  or  to  any  that  have  spoken  against  and 
depraved  ms  Majesty's  sovereign  authoritv  in  causes 
ecclesiastical,  except  everv  such  person  shall  ust  acknow- 
ledge to  the  minister,  before  the  churchwardens,  his 
repentance  for  the  same,  and  promise  by  worn  (if 
he  cannot  write)  that  he  will  do  so  no  more;  and 
except  (if  he  can  write)  he  shall  first  do  the  same 
under  his  handwriting  to  be  deUvered  to  the  minis- 
ter, and  by  him  to  the  Bishop  of  the  diocese  or  or- 
dinary of  the  place.  Provided  that  every  minister  so 
repelling  any,  as  is  specified  eitiier  in  this  or  in  the 
next  precedent  constitution,  shall  upon  complaint,  or 
being  required  by  the  Ordinary,  signify  the  cause  thereof 
unto  him,  and  therein  obey  his  order  and  direction. 

I  now  turn  to  the  rubrics  prefixed  to  the  Order 
of  the  Administration  of  the  Lord's  Supper  or 
Holy  Communion : 

So  many  as  intend  to  be  partakers  of  the  Holy  Com- 
munion shall  signify  their  names  to  the  curate  at  least 
some  time  the  day  before.  And  if  any  of  those  be  an 
open  and  notorious  evil  liver,  or  have  done  any  wrong  to 
his  neighbour  bv  word  or  deed,  so  that  the  congregation 
be  thereby  offended,  the  curate,  having  knowledge 
thereof,  shall  call  him  and  advertise  him,  that  in  any 
wise  he  presume  not  to  come  to  the  Lord's  table  until  he 
hath  openly  declared  himself  to  have  truly  repented  and 
amended  his  former  naughty  life,  that  the  contrregation 
may  thereby  be  satisfied,  which  before  were  offended ; 
and  that  he  hath  recompensed  the  parties  to  whom  he 
hath  done  wrong,  or  at  least  declare  himself  to  be  in  full 
purpose  BO  to  do  as  soon  as  he  conveniently  may.  The 
same  order  shall  the  curate  use  with  those  betvdxt  whom 
he  perceiveth  malice  and  hatred  to  reign  ;  not  suffering 
them  to  be  partakers  of  the  Lord's  table  until  he  know 
them  to  be  reconciled.  And  if  one  of  tht<  parties  so  at 
variance  be  content  to  forgive  from  the  bottom  of  his 
heart  all  that  the  other  hath  tre8pas83d  against  him,  and 
to  make  amends  for  that  he  himself  hath  offended,  and 
if  the  other  party  will  not  be  persuaded  to  a  godly  unity, 
but  remain  still  in  his  frowardness  and  malice,  the  minister 
in  that  case  ought  to  admit  the  penitent  person  to  the 
Holy  Communion,  and  not  him  that  is  obstinate.  Pro- 
vided that  every  minister  so  repelling  anv,  as  is  speui&ed 
in  this  or  the  next  precedent  paragraph  of  this  rubric, 
shall  be  obliged  to  give  an  account  of  the  same  to  the 
Ordinary  within  fourteen  days  at  the  farthest ;  and  the 
Ordinary  shill  proceed  agdinst  the  offending  person 
according  to  the  canon. 

The  rubric,  of  course,  receives  a  legitimate  con- 
struction from  the  service  to  which  it  is  prefixed. 
And  in  that  service  is  to  be  found  an  Exhortation, 
in  which  are  the  following  wonls  : — 

.  .  .  Therefore  if  any  of  you  be  a  blasphemer  of  God, 
an  hinderer  or  slanderer  of  His  Word,  an  adulterer,  or  be 
in  malice,  or  envy,  or  in  any  other  grievous  crimp,  repent 
you  of  your  sins,  or  else  come  not  to  that  holy  tabic  ;  lest 
after  the  taking  of  that  Holy  Sacrament  the  Devil  enter 
into  you  as  he  entered  into  Judas,  and  fill  you  full  of 
all  iniquities,  and  bring  you  to  destruction  both  of  body 
and  soul. 

I  think  that  hinderers  and  slanderers  of  God's 
Word  are  included  in  the  category  of  evil  livers 
specified  in  the  rubric.  It  was  admitted  that  these 
latter  words  could  not  be  confined  to  persons 
guilty  of  immoral  conduct.    Indeed,  from  tbe  con- 
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trary  position^  an  obvious  absurdity  would  follow ; 
for,  in  that  case  a  person  might  deny  the  funda- 
mental doctrines  of  Christianity,  and  nevertheless 
claim  his  right  to  the  reception  of  the  Holy  Com- 
munion. The  law  of  the  Church  of  England 
derived  from  these  sources  appears  to  have  been 
anxiously  framed  to  accomplish  two  objects — on 
the  one  nand,  to  impress  on  the  parishioners  the 
obligation  of  receiving  the  Sacrament  of  the  Lord^s 
Supper;  on  the  other,  to  guard  against  the  re- 
ception of  it  by  those  whose  lives  were  not  in 
conformity  with  the  precepts  of  Christianity.  It 
intended  to  secure  the  rignt  of  the  worthy  parish- 
ioner, and  to  protect  the  clergyman  in  the  execu- 
tion of  his  dtity  to  repel  the  unworthy  parishioner. 
In  what  this  unworthiness  consists  it  has  stated, 
partly  in  general,  partly  in  specific  terms.  But  in 
both  instances  it  has  thrown  upon  the  clergyman 
the  duty  of  deciding  whether  the  conduct  of  the 
parishioner  desirous  of  partaking  of  the  Sacrament 
did  or  did  not  incapacitate  him  from  availing 
himself  of  that  great  but  awful  privilege.  iR 
placed  the  exercise  of  the  discretion  according  to 
the  principles  of  ecclesiastical  law  under  the  con- 
trol and  supervision  of  the  ordinary,  and  upon  him 
it  cast  the  double  duty — first,  of  advising  the 
clergyman ;  and,  secondly,  if  he  agreed  with  his 
decision,  of  taking  proceedings  in  court  pro  salute 
animcB  against  the  parishioner,  in  order  that  he 
might  be  brought  into  a  state  of  penitence  quali- 
fying him  for  the  reception  of  the  Sacrament,  from 
which  in  his  present  condition  he  had  been  rightly 
repelled.  The  notion  that  a  criminous  layman  as 
well  as  a  criminous  clerk  is  subject  to  ecclesiastical 
discipline  has  fallen  into  such  comparative  desue- 
tude that  this  statement  of  the  law  may  create 
surprise ;  but  it  is  the  law  of  the  land.  It  is  clear 
in  any  event,  and  this  is  the  more  important  ob- 
servation, that  the  clergyman  is  legally  entitled  to 
the  advice  and  protection  of  his  bishop  in  the  ex- 
ercise of  this  great  responsibility.  I  think  the 
evidence,  fairly  considered,  shows  that  the  defen^ 
dant  sought  this  advice ;  and  surely,  as  the  bishop 
wrote  the  copy  of  the  letter  which  the  defendant 
was  to  send  to  the  promoter  justifying  and  adher- 
ing to  his  refusal,  it  cannot  be  successfully  con^^ 
tended  that  the  bishop  did  not  sanction  his  con- 
duct. It  does,  indeed,  appear  that  the  bishop, 
unfortunately,  I  venture  to  think,  corresponded 
with  both  parties  separately,  and,  in  his  anxiety  to 
make  peace,  wavered  somewhat,  perhaps,  in  the 
expression  of  his  opinion,  accordingly  as  he  ad- 
dressed the  defendant  or  the  promoter;  but, 
nevertheless,  the  substantial  result  is  that,  if  he 
did  not,  as  I  think  he  did,  actually  authorise  the 
action  of  the  defendant,  he  at  least  did  not  forbid 
it.  How,  then,  has  the  clergyman  ofiended  against 
the  ecclesiastical  law  as  expressed  either  m  the 
canons  or  the  rubric  P  He  had  primdfade  ground 
for  hesitating  to  administer  the  Holy  Communion. 
He  subibitted  that  ground  to  his  ordinary,  and 
either  received  no  "order  and  direction  from 
the  ordinary  at  all,  or  received  an  **  order  and 
direction  "  which  he  has  obeyed,  and  in  either  case 
has  discharged  his  duty,  and  ought  not  to  be  made 
the  subject  of  a  criminal  prosecution.  It  was 
contended  before  me  in  argument  that  he  had 
infringed  the  law  in  not,  within  fourteen  days 
after  his  refusal  to  administer  the  Sacrament  to 
the  promoter,  giving  an  account  of  his  refusal  to 
the  ordinary,  according  to  the  provisions  of  the 
rubric.  But,  in  the  first  place,  this  is  not  an  offence 


for  which  he  is  articled.  In  the  second  place,*! 
think  I  must  consider  the  rubric  as  being  on  this 
head  directory  only.  And,  in  the  third  place,  snch 
an  account  would  have  been  nothing  but  the  barest 
formality  in  this  case,  inasmuch  as  the  bishop  well 
knew,  having  been  so  apprised  by  the  defendant 
on  the  2nd  Oct.,  that  the  defendant  was  about  to 
refuse  the  Sacrament  to  the  promoter  on  Sunday, 
the  ^th,  and  that  he  had  been  previously  refuel 
on  two  occasions  by  the  curate  of  the  defendant, 
acting  under  his  directionl  Though  I  am  of  (pi- 
nion that  the  defendant  has  established  his  first 
defence,  for  the  reasons  which  I  have  stated,  at  the 
same  time  I  do  not  think  that  I  ou^ht  to  shrink 
from  the  examination  of  the  second  Ime  of  defence 
— namely,  that  the  conduct  of  the  promoter  fur- 
nished a  justification  of  the  action  of  the  defendant 
in  repelling  him  from  the  Holy  Communion,  as 
being  under  the  canons  and  rubric  disqualified 
from  partaking  thereof.  In  considering  for  this 
purpose  the  conduct  of  the  promoter,  I  must  bear 
m  mind  not  only  that  he  has,  in  terms,  denied  the 
eternity  of  punishment  and  the  existence  of  the 
Devil,  but  also  that  he  has  expunged  from  tiie 
Bible,  on  the  ground  of  their  indecent  and  irreli- 
gious tendencies,  large  portions,  many  of  which 
relate  to  other  grave  and  important  doctrines  of 
Christianity,  and  among  which  are  to  be  enume- 
rated several  passages  containing  our  Saviour's 
own  words  and  precepts.  With  respect  to  the 
absolute  denial  of  the  eternity  of  punishment — and 
here  I  must  observe  that  many  of  the  passages 
struck  out  relate  not  only  to  the  eterni^  of 
punishment,  but  to  any  punishment  for  sin — I  am 
of  opinion  that  such  a  position  is  at  variance  with 
the  plain  teaching  of  the  Church  of  England,  ex- 
pressed in  her  formularies,  and  especially  in  the 
Commination  Service  and  in  the  Athanasian  Creed. 
And  I  am  further  of  opinion  that  the  decision  of 
the  Privy  Council  in  FendaU  v.  WUson  (2  Moore^ 
F.  C,  N.  S.,  433),  cannot  be  carried  further  than 
the  passage  which  states  the  conclusion  of  their 
Lordships,  and  which  is  as  follows : — "  We  are  not 
required,  or  at  liberty,  to  express  any  opinion  upon 
the  mysterious  question  of  the  eternity  of  final 
punishment)  further  than  to  say  that  we  do  not  find 
m  the  formularies,  to  which  this  article  refers,  any 
such  distinct  declaration  of  our  Church  upon  the 
subject  as  to  require  us  to  condemn  as  penal  the 
expression  of  a  hope  by  a  clergyman,  that  even  the 
ultimate  pardon  of  the  wicked,  who  are  condemned 
in  the  Day  of  Judgment,  may  be  consistent  with 
the  will  of  Almighty  Gk>d.*'  The  expression  of 
sucn  a  hope  is  a  very  different  thing  from  that 
absolute  denial  of  the  eternity  of  punishment 
which  the  promoter  has  declared.  The  next  sub- 
ject for  consideration  is  the  denial  by  the  promoter 
of  the  existence  and  personality  of  the  Devil. 
What  is  the  teaching  of  the  Church  of  England  in 
her  formularies  on  this  subject  P  Has  she  spoken 
ambiguously  or  clearly  P  Professing  upon  tnis  as 
upon  other  points  to  be  guided  by  Holy  Scripture, 
has  she  treated  this  matter  as  one  of  importance, 
or  the  contrary.  The  Greek  word,  i  hm^»Xts,  whi^ 
occurs  in  the  New  Testament,  I  believe  at  least 
fifty-three  times  (Blunt's  Dictionary  of  Theoloffy,. 
tit.  "Satan"),  is  the  usual  renaerin|D[  of  Se' 
Hebrew  word  *'  Satan.*'  To  the  signification  "ad- 
versary "  or  "  enemy  "  which  Satan  implied,  the 
Greek  word  added  chat  of  "  slanderer,"  or,  literally, 
"  one  who  sets  at  variance  by  means  of  slander." 
The  Deyil  is  represented  in  Moly  Soriptare  as  the 
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Spiritual  enemy  who  slanders  God  to  man,  and 
man  to  Grod.  I  will  here  avail  myself  of,  and  adopt 
as  my  own  the  language  used  by  a  very  learned 
person  on  this  subject :  "  It  would  be  a  waste  of 
time  to  prove  that  in  various  degrees  of  clearness 
the  personal  existence  of  a  spirit  of  evil  is  revealed 
again  and  again  in  Scripture,  every  quality,  every 
action  which  can  indicate  personality,  is  attributed 
to  him  in  language  which  oannot  be  explained 
away  "  (Dictionary  of  the  Bible,  tit.  "  Satan.")  If 
this  be  a  correct  representation  of  the  account 
given  in  Holy  Scripture  of  the  existence  and  per- 
sonality of  tbe  Devil,  it  would  certainly  be  very 
strange  if  the  Church  of  England  had  considered 
the  belief  in  this  existence  and  personality  a  mat- 
ter of  indifference,  if  indeed  it  had  not  considered 
such  belief  a  necessary  part  of  Christian  teaching. 
'  I  turn  to  her  formularies,  and  especially  to  her 
Prayer  Book,  which  is  often  and  truly  said  to  be 
part  of  a  statute,  for  information  on  this  point.  I 
find  it  under  these  heads:  (1)  Prayer;  (2)  Selec- 
tions from  Scripture;  (3)  Services.  1.  In  the 
prayers  I  find  it  in  the  Litany,  the  Collect  after 
the  Litany,  and  the  Collect  for  the  18th  Sunday 
alter  Trinity.  II.  As  to  seleouons  from  Scripture, 
among  the  most  remarkable  is  the  Gospel  for  the 
ffith  Sunday  after  Epiphany  (Matt,  xiii.),  containing 
the  parable  of  the  sower  of  the  wheat  and  the 
tares ;  and  it  is  further  shown  in  the  following 
passages— the  Epistle  for  the  8th  Sunday  after 
Epiphany  (1  John  iii.  8) ;  the  I  st  Sunday  in  Lent 
(Matt.  iv.  1-12) ;  Wednesday  before  Easter  (Luke 
xxii.  3) ;  3rd  Sunday  after  Trinity  (1  Peter  v.  8) ; 
19th  Sunday  after  Trinity  (Ephes.  iv.  27) ;  21st 
Snndap  after  Trinity  (Ephes.  vi.  11) ;  St.  Michael 
and  all  Angrels  (B«v.  xii.  9-12).  III.  In  the  par- 
ticular services  I  find  it  in  the  following  places — 
in  tbe  Baptismal  Service,  in  the  Catechism,  in  the 
Consecration  of  an  Archbishop  or  Bishop.  Lastly, 
I  will  again  cite  what,  with  reference  to  this  par- 
ticular suit,  is  a  passage  of  some  importance,  and 
haa  been  already  referred  to  for  another  purpose. 
It  is  taken  from  the  exhortation  in  the  Communion 
Service:  "Therefore,  if  any  of  you  be  a  blasphemer 
of  God,  an  hinderer,  or  slanderer  of  His  Word,  an 
adulterer,  or  be  in  malice,  envy,  or  any  other 
grievous  crime,  repent  vou  of  your  sins,  or  else 
come  not  to  that  holy  table ;  lest  after  the  taking 
of  that  Holy  Sacrament  the  Devil  enter  you,  as  he 
entered  into  Judas,  and  fill  you  full  of  all  iniquities, 
and  bring  you  to  destruction,  both  of  body  and 
soul."  It  is  remarkable  that  this  striking  passage 
is  to  be  found  in  both  the  Prayer  Books  of  Edw.  YI. 
(1549  and  1552),  and  also  in  the  Order  of  Com- 
munion of  1548.  I  must  not  omit  reference  to  a 
very  important  formulary  of  the  Church.  In  the 
Thirty-nine  Articles  there  is  this  passage — it 
occurs  in  the  17th  Article:  "  For  curious  and  car- 
nal persons,  lacking  the  Spirit  of  Christ,  to  have 
continually  before  their  eyes  the  sentence  of  God's 
predestination  is  a  most  dangerous  downfall, 
whereby  the  Devil  doth  thrust  them  either  into 
desperation,  or  into  wretchlessness  of  most  unclean 
living,  no  less  perilous  than  desperation."  I  think 
it  unnecessary  to  travel  farther  into  a  statement  of 
the  other  passages  of  Scripture,  grave  and  im- 
portant as  some  of  them  are,  which  do  not  imme- 
diately relate  to  the  eternity  of  punishment,  or  the 
existence  of  the  Devil,  and  which  are  rejected  by 
the  promoter;  because  I  am  of  opinion  that  the 
avowed  and  persistent  denial  of  the  existence  and 
personality  of  the  Devil  did,  according  to  the  law 


of  the  Church,  as  expressed  in  her  canons  and 
rubric,  constitute  the  promoter  "  an  evil  liver " 
and  **  a  depraver  of  the  Book  of  Common  Prayer 
and  Administration  of  the  Sacraments,"  in  such 
sense  as  to  warrant  the  defendant  in  refusing  to 
administer  the  Holy  Communion  to  him,  until 
he  disavowed  or  withdrew  his  avowal  of  this 
heretical  opinion;  and  that  the  same  conside- 
ration applies  to  the  absolute  denial  by  the 
promoter  of  the  doctrine  of  the  eternity  of 
punishment,  and,  of  course,  still  more  to  the 
denial  of  all  punishment  for  sin  in  a  future 
state,  which  is  the  legitimate  consequence  of  his 
deliberate  exclusion  of  the  passages  of  Scripture 
referring  to  such  punishment.  This  disqualifica- 
tion of  the  promoter  to  receive  the  Holy  Com- 
munion is  not,  in  my  judgment,  removed  either  by 
the  fact  that  he  has  published  a  volume  of  prayers 
taken  from  our  Liturgy,  or  that  he  has  expressed 
his  belief  in  the  inspiration  of  Holy  Scripture ;  nor 
do  I  stop  to  consider  how  such  a  declaration  can 
be  reconciled  with  his  excision  of  those  passages  in 
Scripture  to  which  I  have  referred.  I  must  con- 
sider, therefore,  that  the  second  as  well  as  the 
first  defence  is  established,  and  I  must  dismiss  this 
suit  with  costs. 

Proctors  for  the  promoter,  Pritchard  and  Sons. 

Proctors  for  the  defendant,  Moore  and  Ourrey, 
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May  28,  Jime  3,  and  July  5, 1875. 

MiLLBTT  V.  COLEHAN ;    DaWSON  V.  COLBICAN. 

Master  and  setDant — Olaim  for  wages — Jurisdic- 

Hon  of  magistrate,  30  Sf  31  Vict.  c.  141. 
The   plaintiffs,    journeymen  'painters,   sued  their 
former  employer  in  a  County  Court  for  wages 
claimed  upon  a  concluded  contract  of  service. 
The  defendant  showed  thai  a  m^istrale  had  on 
the  merits  heard  and  dismissed  summonses  for 
the  same  wages  taken  ouJt  under  the  Master  and 
Servants*  Act  1867.     Tlie  County  Court  Judge 
refused  on  thai  ground  to  entertain  tihe  plaintiffs* 
claim. 
Held,  upon  appeal  (Field,  J.  dissenting),  that  the 
magistrate  had  jurisdiction  to  hear  such  a  claim 
under  that  Act,  and  that  the  decision  of  the  County 
Cou/rt  Judge  was  right. 
These  were  two    actions    broaght    in   the  Bow 
County  Court  uf  Middlesex,  and  there  agreed  to 
be  tried  together  to  recover  two  sums  of,  respec- 
tively, \l.  14«.  6d.  for  46i  hours  wages  at  94.  per 
hour,  and  \l.  15«.  3d.  for  47  hours  wages  at  9d.  per 
hour. 

The  plaintiffs  are  journeymen  painters.  Tbe 
plaintiff,  Thomas  Millett,  resides  at  No.  7,  Richard- 
street,  Leonard-road,  Bromley,  Middlesex;  and 
the  plaintiff,  John  Dawson,  resides  at  No.  68, 
Upper  North-street,  East  India-road,  Poplar,  Mid- 
dlesex. 

The  defendant  is  a  builder  carrying  on  business 
at  Poplar,  within  the  jurisdiction  of  the  said  court. 
The  said  actions  came  on  to  be  heard  on  the  9th 
Nov.  1874,  before  the  judge  of  the  said  court, 
when  counsel  for  the  plaintiffs  shortly  stated  the 
circumstances  under  which  the  said  plaints  came 
before  the  court,  but  the  attorney  who  appeared 
I  for  the  defendant  interposed  and  stated  that  the 
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tnatters  in  dispute  had  been  already  decided  by 
the  magistrate  of  the  Thames  Police  Court,  on  the 
4th  Aug,  last,  upon  certain  summonses  previously 
issued  by  the  said  ma^strate's  clerk  at  the  request 
of  the  said  plaintiffs  respectively,  and  the  judge  of 
the  said  County  Court  at  the  request  of  the  said 
deiendaut's  attorney  thereupon  allowed  the  clerk 
of  the  Thames  Police  Court  who  had  been  present 
during  the  hearing  of  the  said  summonses  there, 
and  who  was  then  in  court  with  the  book  contain- 
ing a  record  of  the  proceedings  at  the  said  police 
court,  to  be  sworn  and  examined,  and  the  said 
clerk  proved  that  certain  summonses  had  been 
issued  from  the  said  police  court  on  the  29th  July 
last  under  the  9th  section  of  the  Master  and  Ser- 
vants* Act  1867  (30  &  31  Vict.  c.  141 ),  on  complaint 
made  and  informaciQu  laid  by  the  said  plaintiffs  of 
non-payment  of  the  said  wages  respectively  now 
sued  for,  and  cl aiming  also  in  each  case  the  sum  of 
198.  as  compensation  for  loss  of  time  in  endeavour- 
ing to  obtain  payment  of  the  said  wages  from  the 
defendant,  and  that  the  said  police  magistrate 
having  heard  such  matters  of  complaint,  the  sub- 
ject oF  such  summonses  under  the  said  sect.  9  of 
the  said  30  &  31  Vict.  c.  141  (the  Master  and  Ser- 
vants' Act  1867),  and  having  taken  evidence  on 
both  sides,  determined  the  same  by  dismissing 
both  the  said  summonses,  and  refusmg  to  make 
any  order  thereunder. 

The  said  judge  of  the  said  County  Court  there- 
upon gave  judgment  in  each  case  for  the  defendant, 
statiufi:  that  he  so  decided  on  the  ground  that  the 
respective  claims  had  been  already  heard  and 
adjudicated  upon  by  the  said  police  magistrate 
under  the  said  30  &  31  Yict.  c.  141,  s.  9;  but  on 
the  application  of  counsel  for  the  plaintiffs  the 
said  judge  reserved  for  the  opinion  of  the  court 
the  following  question  : 

Whether  the  decisions  of  the  police  magistrate 
under  the  said  30  &  31  Yict.  c.  141,  s.  9,  given  by 
such  magistrate  upon  the  hearing  of  the  said  sum- 
monses so  taken  out  by  the  plaintiffs  respectively, 
were  or  were  not  a  bar  to  tne  summonses  taken 
out  by  the  said  plaintiffs  respectively  in  the  s  aid 
County  Court. 

If  the  Court  of  Queen's  Bench  shall  be  of 
opinion  that  the  said  decisions  of  the  said  police 
magistrate  were  a  bar  to  the  said  summonses 
taken  out  by  the  said  plaintiffs  respectively  in  the 
said  County  Court,  then  the  judgments  of  the 
court  are  to  stand. 

If  the  said  court  shall  be  of  opinion  that  the 
said  decisions  of  the  said  police  magistrate  were 
not  a  bar  to  the  summonses  taken  out  by  the  said 
plaintiffs  respectively  in  the  said  County  Court, 
then  the  court  shall  order  a  new  trial  in  each  of 
the  said  cases,  or  direct  the  said  judge  of  the  said 
County  Court  to  hear  the  said  two  plaints,  and  the 
evidence  that  may  be  adduced  by  the  said  respec- 
tive plaintiffs  in  support  thereof,  and  determine 
the  matters  in  question  between  the  parties  in  each 
of  the  said  actions. 

The  following  was  contained  in  the  second  and 
final  reports  of  the  Boyal  Commission  on  Labour 
Laws,  which  was  signed  by  the  commissioners,  the 
chairman  of  whom  was  Cockbum,  C.J.,  on  the 
17th  Feb.  1876. 

At  page  17  :  "  Filially  it  appeared  that  a  question  had 
been  raised  whether  wages  conld  be  recovered  under  the 
provisions  of  this  Act,  and  that  a  difference  of  practice 
on  this  point  existed  in  varions  courts  in  the  kingdom ; 
and  that  while  in  some  disizicts  masters  were  frequently 


summoned  under  the  provisiona  of  the  Act,  and  not 
qnestioxiing  the  jnrisdionon,  were  ordered  to  pav  and  did* 
pay  wages  due  to  their  workmen,  in  others  tne  magis- 
trates had  refused  to  grant  summonses  under  this  Aot. 
We  are  of  opinion  that  upon  the  proper  oonstmctioii  €< 
tiie  Act  wages  can  be  sued  for  under  its  provisions ;  but 
we  would  suggest  that  some  amendment  should  he  mads 
in  the  Act  in  order  that  this  part  of  the  law  may  be  freed 
from  any  possible  doubt." 

At  page  9  *'  It  appeared  from  this  witness  (Mr.  Davis) 
tiiat  upon  the  authority  of  the  text  writers  who  govern 
the  praotioe  c^  the  magistrates,  wages  had  never  been 
sued  for  at  Sheffield  under  this  Aot,  but  under  the  Aot  of 
20  Geo.  2." 

This  case  came  on  to  be  argued  before  Mellor 
and  Quain,  J  J.,  on  Friday,  the  28th  May.  It  was 
then  ordered  to  be  re-argued  before  the  fall 
court,  and  was  accordingly  heard  on  Thoraday 
the  3rd  June. 

Poynier,  for  plaintiffs,  the  appellants.  —  My 
proposition  is  that  the  Master  and  Servants' 
Act  1867,  was  intended  to  apply  only  to  sub- 
sisting contracLs  of  service.  As  soon  as  the 
relationship  of  master  and  servant  ceases,  the 
jurisdiction  of  the  magistrates  created  by  that  Aot 
ceases  too.  For  the  recovery  of  wages  after  the 
end  of  a  service,  the  Act  leaves  unaltered  the 
remedy  previously  existing,  viz.,  that  under  20 
Geo.  2,  c.  19.  The  case  finds  the  summonses  were 
taken  out  under  this  Act  of  IS67,  therefore,  unless 
that  Act  applies  to  these  cases,  the  magistrates 
had  no  jurisdiction,  and  the  plaintiff  s  claims  onght 
to  be  heard  by  the  County  Court  Judge.  By  the 
interpretation  clause  (sect.  2)  the  "  employer  "  and 
'*  employ^  "  are  both  defined  to  be  persons  who 
have  entered  into,  not  have  concluded,  contracts  of 
service.  Sect.  3  strictly  limits  the  application  of 
the  Act  to  a  contract  of  service  within  the  Act 
and  the  enactments  m  the  schedule.  The  cases  to 
which  the  Act  is  to  apply  and  the  procedure  are 
stated  in  sect.  4.  '*  Wherever  the  employer  or 
employed  shall  neglect  or  refuse  to  fulfil  any  con- 
tract of  service,  or  the  employed  shall  neglect  or 
refuse  to  enter  or  commence  his  service  according 
to  the  contract,  or  shall  absent  himself  from  his 
service,  or  wherever  any  question,  difference,  or 
dispute  shall  arise  as  to  the  rights  or  liabilities  of 
either  of  the  parties,  or  touching  any  misusage, 
misdemeanor,  misconduct,  illtreatment,  or  injnry 
to  the  person  or  property  of  either  of  the  parties 
under  any  contract  of  service,  the  party  feeling 
aggrieved  may  lay  an  information  or  complaint  in 
writing  before  a  justice,  magistrate,  or  sheriff^ 
setting  forth  the  grounds  of  complaint,  and  the 
amount  of  compensation,  damage,  or  other  remedy 
claimed  for  the  breach  or  non-performance  of  sach 
contract,  or  for  any  such  misusage,  misdemeanor, 
misconduct,  illtreatment,  or  injury  t-o  the  person 
or  property  of  the  party  so  complaining.'*  Under 
thid  4i  h  section  claims  of  this  kind  might  perhi^M 
be  included,  were  it  not  for  the  omission  of  anj 
remedy  for  non-payment  of  wages  in  section  9, 
which  provides  what  the  magistrates  may  do  at 
the  hearing.  '*  Upon  the  hearing  of  any  informa- 
tion or  complaint  under  the  provisions  of  this  Ajot» 
two  justices,  or  the  magistrate  or  sheriff,  after  dae 
examination,  and  upon  the  proof  and  establishmeat 
of  the  matter  of  such  information  or  complaint,  by 
an  order  in  writing  under  their  respective  hands,  in 
their  or  his  discretion  as  the  justice  of  the  oaaa 
requires,  either  shall  make  an  abatement  of  thm 
whole  or  part  of  any  wages  then  already  due  to  the 
employed,  or  else  shall  direct  the  Inlfilment  of  the 
contract  of  service,  with  a  direction  to  the  pertf 
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complained  against  to  find  forthwith  good  and  Buf- 
cient  secnritjr  by  recognisance  or  bond,  with  or 
withput  sureties,  to  the  satisfaction  of  a  justice, 
magistrate,  or  sherifif,  for  the  fulfilment  of  such 
contract,  or  else  shall  annul  the  contract,  discharging 
the  parties  from  the  same,  and  apportioning  the 
amount  of  wages  due  up  to  the  completed  period 
of  such  contract,  or  else  where  no  amount  of  com- 
pensation or  damage  can  be  assessed,  or  where 
pecuniary  compensation  will  not  in  the  opinion  of 
the  justices,  magistrate,  or  sheriff,  meet  the  cir- 
cumstances of  the  case,  shall  impose  a  fine  upon 
the  party  complained  against,  not  exceeding  in 
amount  the   sum  of    20!.,   or    else  shall  assess 
and  determine  the    amount  of'  compensation  or 
damage  together  with  the  costs,  to  be  made  to 
the  party  complaining,  inclusive  of  the  amount  of 
any  wages  abated,  and  direct  the  same  to  be  pai4 
accordingly ;  and  if  the  order  shall  direct  the  ful- 
filment of  the  contract,  and  direct  the  party  com- 
plained against  to  find  good  and  sufiBcient  security 
as   aforesaid,  and  the    party  complained  against 
neglect  or  refuse  to  comply  with  such  order,  a 
justice,  magistrate,  or  sheriff  may,   if  he  shall 
think  fit  by  warrant  under  his  hand,  commit  such 
party  to  the  common  gaol  or  house  of  correction 
withm  his  jurisdiction,  there  to  be  confined  and 
kept  until  he  shall  so  find  security,  but  neverthe- 
less so  that  the  term  of  imprisonment,  whether 
under  one  or  several  successive  committals,  shall 
not  exceed  in  the  whole  the  period  of  three  months : 
Provided  always  that  the  two  justices,  magistrate, 
or  sheriff  may,  if  they  or  he  think  fit,  assess 
and    determine  the  amount  of  Lompensation  or 
danaages  to  be  paid  to  the  party  complaining,  and 
direct  the  same  to  be  paid,  whether  the  contract  is 
ordered  by  them  or  him  to  be  annulled  or  not,  or 
in  addition  to  the  annulling  of  the  contract  of  ser- 
vice and  discharge  of  the  parties  from  the  same 
may,  if  they  or  he  think  fit,  impose  the  fine  as 
hereinbefore  authorised,  but  they  or  he  shall  not, 
under  the  powers  of  this  Act,  be  authorised  to 
annul,  nor  shall  any  provisions  of  this  Act  have 
the  effect  of  annulling  any  indenture  or  contract 
of  apprenticeship  that  they  or  he  might  not  have 
annulled,  or  that  would  not  have  been  annulled  if 
this  A?t  had  not  been  passed."  Sect.  11  directs  re- 
covery of  money  ordered  to  be  paid  by  distress, 
"  and  in  default  thereof  by  imprisonment  of  such 
party.,  according  and  subject  to  the  Acts  described 
in  the  second  schedule  of  this  Act ;  hot  no  such 
imprisonment  shall  be  for  more  than  three  months, 
or  be  with  hard  labour."  Amongst  the  enactments 
referred  to  in  the  first  schedule  is  20  Goo.  2,  c.  19, 
"An  Act  for  the  better  adjusting  and  more  easy 
recovery  of  the  wages  of  certain  servants,  and  for 
the  better  regulation  of  such  servants  and  of  certain 
apprentices."  That  is  a  simple  Act,  with  no  remedy 
but  distress,  and  for  the  purpose  of  such  a  case  as 
this  it  is  the  only  enactment  now  in  force.    The 
third  schedule,  which  gives  the  forms  to  be  used 
under  the  Act  of  1867,  contains  nothing  applicable 
to  the  recovery  of  wages  for  a  concluded  contract 
of  service. 

Qranthamf  for  the  defendant. — ^Although  there 
is  no  express  reference  in  section  9  to  wages,  the 
remedy  there  provided  must  be  taken  to  include 
everything  mentioned  in  section  4.  It  cannot  be 
that  the  Legislature  meant  to  allow  a  person  to 
be  summoned  for  an  offence  which  the  magistrate 
could  not  punish.  This  decision  of  the  magistrate 
being  within  his  jurisdiction,  the  County  Court 


'  judge  could  not  hear  the  matter  again :  (B<nUledge 
V.  Hialop,  2  E.  A;  E.  549.) 
Poynter  in  reply.  Cur,  adv.  vuU, 

JvXy  5. — Field,  J. — These  actions  are  brought 
in  the  Bow  County  Court  by  the  plaintiffs,  who 
are  journeymen  painters,  against  their  employer 
to  recover  two  sums  for  wages  claimed  to  be  due, 
and  the  defence  raised  was  that  the  plaintiffs  had 
previously  summoned   the   defendant  under   the 
4th  section  of  the  Master  and  Servants'  Act  1867, 
and  upon  the  hearing  of  that  summons  the  magis- 
trate having  dismissed  it  upon  the  merits,  the 
claim  had  become  re«  judicata,  and  the  reply  to 
this  defence  by  the  plaintiffs  was  that  the  magis- 
trate had  no  jurisdiction  to  entertain  the  matter 
under  the  statute;   and  that  question  has  been 
stated  by  the  County  Court  judge  for  our  decision. 
The  answer  to  it  depends  upon  the  construction 
of  the  Act  in  question,  which  has  given  rise  to  a 
very  great  conflict  of  decision  amongst  the  magis- 
trates who  have  been  called  upon  to  decide  upon 
it,  and  although  I  find  myself  able  to  arrive  at  a 
result,  I  express  it   with  great  diffidence,  for  it 
neither   agrees  with  the  opinion  of  the  eminent 
lawyers  and  statesmen  who  sat  under  the  recent 
commission  of  inquiry,  nor  with  that  formed  by 
my  learned  brethren  on  the  bench.  The  difficulty 
arises  from  the  circumstance  that  the  Act,  instead 
of  expressly  repealing  that  which  it  was  desired 
should  no  longer  be  law,  and  enacting  that  which 
was  to  be  law  in  future,  has  intended  to  carry  out 
its  object  by  reciting  and  scheduling  seventeen 
Acts  of   Parliament,  commencing    in  1720,  and 
then  enacting  in  general  terms  by  the  3rd  section, 
**  that  in  respect  lo  all  matters  to  which  this  Act 
applies"  the  "new  provisions  are  to  be  substi- 
tuted" for  *'  such  of  the  former  enactments  or  so 
much  and  such  part  of  the  same  "  as  would  have 
applied  thereto  "  if  the  Act  now  under  construc- 
tion had  not  been  passed."    In  order  therefore  to 
see  what  the  law  now  is  as  applied  to  the  present 
case,  it  is  necessary  to  ascertain  whether  the  new 
Act  applies  to  it  so  as  in  effect  to  repeal  the  pre- 
viously existing  provisions.  Now  the  "  employed  " 
in  the  present  case  claim  to  recover  a  sum  for 
wages  alleged  to  have  been  earned,  and  not  any 
sum    for   having    had    their    service    unlawfully 
determined,    and     before    the    pat^sing    of     this 
Act  their  remedy  was  clear.     By  the  20  Geo.  2, 
c.  19,  s.   1,   upon  any  "complaint"   by  an  "em- 
ployed," the  magistrate  had  power  to  order  the 
payment  of  so  much  wages  as  be  should  deem  just 
and  reasonable,  not  exceeding  \0l.  in  the  case  of 
a  "servant,"  and  bl.  in  a  case  like  the  present,  with 
a  speedy  remedy  by  distress  on  non-payment,  and 
the  only  delay  possible  was  by  appeal  to  sessions 
(sect.  5),  cei'tiorari  being  taken  away  (sect.  6),  and 
this  remedy  was  made  still  more  complete  by  the 
4  Geo.  4,  c.  34,  s.  3,  which  gave  the  magieitraie 
power  to  fix  the  period  at  which  the  waf^es  should 
be   paid,  and   more   summary   by  depriving  the 
master  of  the  right  of  appeal.     The  remedy  wan 
further  supplemented   by  Jervis's  Act  (11  &  12 
Vict.  c.  43),  which  is  applicable  to  all  orders  for  pay- 
ment of  money,  and  which  gave  impri^sonment  on 
default  of  distress.     Now  before   considering  in 
detail  the  grounds  upon  which  I  am  unable  to 
come  to  the  conclusion  that  it   was  intended  to 
alter  these  provisions  in  respect  of  the  cases  of 
wages  claimed  to  be  due  as  having  been  earned, 
the  service  being  still  existing,  as  distinguished 
from  the  claim  to  have  compensation  for  the  uii- 
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lawful  determioation  ot  the  employment,  it  will 
be  well  to  see  what  are  the  cases  to  which  the  Act 
of  1867  clearly  applies,  and  then  those  to  which 
its  provisions  do  not  apply.   Now  those  provisions 
clearly  apply  to  cases  of  non-fulfilment  of  the 
contract  on  either  side,  and  to  misusage,  miscon- 
duct, and  misbehaviour  of  either  party,  for  the 
duty  to  issue  the  summons  in  these  "  expressed  " 
oases  is  expressly  given  by  sect.  4.    And  appro- 
priate remedies  are  given  by  sect.  9,  supplemented 
DY  the  forms  set  out  by  way  of  example  in  the 
third  schedule,  and  this  court  quite  recently,  in 
the  unreported  case  of  Shaw  v.  Alderson,  so  ap- 
plied the  Act,  although  the  justice,  having  made 
an  order  for  the  whole  amount  of  wages  claimed, 
they  sent  the  case  back  to  him  to  "  determine  and 
assess  the  compensation ".  which   the  employed 
was  entitled  to  in  the  language  of  the  9th  section. 
I  think  it  seems  also  clear  that  there  are  certain 
cases  to  which  the  Act  of  1867  does  not  apply  e.g., 
for  I  find  no  sufficient  words  in  it    to  include 
criminal    cases    of    purloining    and    embezzling 
materials,  &c.,  which  are  expresslv  provided  for  in 
several  of  the  scheduled  Acts.    It  is,  I  think,  also 
clear  that  the  Act  does  apply  to  some  "questions, 
difierences,  and  disputes  "  between  employer  and 
employed,  for  I    not  only  find    those  words  in 
sect.  4,  but  I  find  appropriate  forms  in  the  schedule. 
I  can  well  understand  that  in  various  trades  and 
manufactures  questions   may  and  do  frequently 
arise  between  employer  and  employed   for  the 
settling    of    which    the     parties    might    gladly 
invite   the    decision    of    an    impartial    tribunal, 
without  either  of  them  wishing   to  proceed  to 
the  extremity  of  determining  the  contract;  and 
for  such  purpose  these  words  give  an  appropriate 
relief.    I  think,  therefore,  that  those  words  may 
have  sufficient  meaning  given  to   them  without 
extending  them  to  the  case  now  contended  for, 
and  that  the  employer  being  brought  before  the 
magistrate  for  such  a  purpose  may  be  dealc  with 
under  some  of  the  remedies  given  in  sect.  9.    But 
it  is  no  doubt  to  be  remarked  that  the  words  in 
sect.  4,  that  I  have  last  adverted  to,  are  in  sub- 
stance the  same  words  as  are  found  in  20  Greo.  2, 
c.  19,  s.  1,  under  which  the  justices  have  express 
authority  to  order  the  payment  of  wages,  and  I 
cannot,  therefore,  deny  the  capacity  of  the  lan- 
guage of  sect.  4  of  the  Act  of  1867  to  carry  that 
relief,  and  I  should  have  concluded  such  to  have 
been  the  intention  of  the  Legislature  if  I  could 
have  found  in  any  part  of  the  Act  any  adequate 
expression  of  such  intention ;  but  instead  of  finding 
any  "  order  to  pay  wages  "  (so  clearly  given  in  the 
former  Act),  although  I  do  find  wages  mentioned 
in  sect.  9  (showing  that  the  Legislature  was  not 
unmindful  of  them),  I  only  find  them  mentioned 
for  the  purpose  of  enabling  the  magistrate  to  deal 
with  them  by  way  of  abatement  as  compensation 
to  the  master  in  cases  of  complaint  by  nim ;  and 
the  only  words  which  have  any  capacity  of  con- 
struction consistent  with  the  intent  that  the  Act 
shall  apply  to  the   present  case  are  the  words 
"assess  and  determme  the  amount  of  compensa- 
tion and  damage."    But  these  words  seem  to  me 
not  appropriate    to    the    supposed  object.      To 
'*  assess  and  determine  compensation  or  damage  " 
are  well  known  and  appropriate  words  to  express 
very  different  remedies  from  an  order  to  pay  a 
sum  certain,  and  as  the  Legislature  knew  how  to 
enact  in  the  earlier  statutes,  the  consequences 
of  holding  the  new  statutes  to  apply  are  not  to  be 


lost  sight  of.  By  this  construction  the  master  is 
exposed  to  an  order  by  a  magistrate  to  any 
amount,  and  without  any  distinction  between 
different  classes  of  servants,  and  this  is  done  by 
mere  implication  and  without  any  express  words 
indicating  any  such  intention.  It  is  auite  true 
that  the  force  of  this  argument  is  weakened  by 
the  absence  of  any  limit  in  the  oase  of  "  compen- 
sation or  damage."  But  the  argument  derived 
from  that  circumstance,  although  entitled  to 
weight,  does  not  to  my  mind  outweigh  the  annihi- 
lation of  the  limit  and  distinction  between  classes  of 
employed  in  the  other  case,  and  I  look  upon  the 
absence  of  that  limit,  in  the  case  of  a  new  pro- 
vision, as  an  unintentional  omission.  To  think 
otherwise  would  be  to  suppose  that  the  Legislature 
intended  to  give  to  a  single  justice  a  power  of  thus 
deciding  without  any  appeal  or  any  power  to 
resort  to  any  superior  tribunal  (for  cerliorari  is 
taken  away  by  sect.  23)  except  by  a  case  under 
20  &  21  Yict.  to  an  amount  beyond  that  which  it 
has  given  to  a  County  Court  judge  with  careful 
provision  for  an  appeal.  I  do  not  say  that  any 
supposed  consequences  are  to  be  taken  into  ac- 
count in  construmg  an  Act  of  Parliament  in  cases 
where  the  intention  of  the  Legislature  is  clear,  but 
they  ought  to  weigh  in  a  case  like  the  present 
where  there  is  an  absence  of  clear  and  express 
enactments.  And  for  these  reasons  I  come — not 
without  doubt — ^to  the  conclusion  that  the  adjudi- 
cation by  the  magistrate  under  the  9th  section 
was  without  jurisdiction,  and  therefore  no  bar  to 
the  proceedings  in  the  County  Court,  and  thaii  the 
case  must  be  remitted  to  that  tnbunal  to  be  heard 
and  be  determined  by  its  merits 

Blackburn,  J.,  delivered  the  judgment  of  the 
majority  of  the  court  (Cockbum,  C.  J.,  Blackburn 
and  Mellor,  JJ.) — In  these  cases  the  plaintiffs, 
journeymen  painters,  sued  the  defendant,  their 
employer,  in  the  County  Court  for  wages.  The 
defence  set  up  was  that  the  plaintiffs  had  sum- 
moned the  defendant  before  a  police  magistrate 
under  the  Master  and  Servant  Act  1867,  for  the 
same  cause,  and  that  he  had,  after  hearing  the 
evidence,  determined  on  the  merits  against  them, 
and  so  the  matter  was  res  judicata.  The  County 
Court  Judge,  on  this  being  proved,  gave  judgment 
for  the  defendant.  And  on  appeal  the  question 
stated  for  the  opinion  of  this  court  is  whether  the 
decision  of  the  police  magistrate  under  the 
80  &  31  Yict.  c.  141,  s.  9,  upon  the  hearing  of  the 
summonses  so  taken  out  by  the  plaintiffs  respec- 
tively, were  or  were  not  a  bar  to  the  summonses 
in  the  County  Court.  It  was  not  contested  on 
the  argument  before  us  that  if  the  police  magi- 
strate had  jurisdiction  his  decision  on  the  merits 
was  a  bar ;  but  it  was  contended  that  the  plaintiffs 
had  made  a  mistake  in  going  before  him,  as  it  was 
alleged  that  justices  have  no  jurisdiction  under 
the  Master  and  Servant  Act  1867  (30  &  31  Vict. 
c.  141 )  against  an  employer  on  a  question  as  to 
wages.  I  now  proceed  to  give  my  reasons  for  the 
opinion  I  have  formed.  The  statute  20  Geo.  2, 
c.  19,  enacted  that  alter  the  25th  March  1747, 
"  all  complaints,  differences,  and  disputes  that 
shall  happen  or  arise "  between  masters  and 
mistresses  and  (inter  alias)  **  arti^cers  and  handi- 
craftsmen '*  (words  which  include  journeymen 
painters)  "  shall  be  heard  and  determined  by  one 
or  more  justice  or  justices  of  the  peace."  It  then 
gives  the  justices  power  to  examine  witnesses  on 
oath,  *'  and  to  make  order  for  payment  of  so  maoh 
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Wages  to  such  Bervant,"  as  to  the  justices  seem 
just,  so  that  the  sum  in  question  does  not  exceed 
lOL  to  a  servant  in  husbandry,  or  bl.  to  an  arti- 
ficer, &o.     And  against  this  order  there  is   an 
appCHftl  giyen  to  the  Quarter  Sessions ;  but  by  a 
subsequent  Act,  4  (reo.  4,  o.  34,  s.  5,  the  appeal  to 
Quarter  Sessions  is  taken  away.    This  Act  is  ex- 
tended by  10  Gheo.  4,  c.  53,  to  all  persons  engaged 
in  the  several  manufactures,  &c.  mentioned  in 
17  Geo.  3,  c.  56,  that  is,  almost  if  not  quite  every 
manufacture  carried  on  in  England.    It  is  clear 
from  the  provision  that  the  justice  might  make 
an  order  for  the  payment  of  wages  (not  exceeding 
lOL  or  51.)  that  the  Legislature  meant  to  include 
disputes  as  to  wages  in  the  general  words  "  com- 
plaints, differences,  and  disputes  that  shall  happen 
or  arise."    The  order  made  by  the  justices  to  pay 
money  is  made  by  Jervis's  Act  (11  &  12  Vict. 
c.  43),  enforceable  by  distress,  or  in  defaalt  of  dis- 
tress by  imprisonment  as  a  debtor.     Such  having 
been  the  state  of  the  statute  law,  as  to  the  power 
of  justices  to  decide  summarily  complaints  as  to 
wa^es,  when  the  30  &  31  Yict.  c.  141  came  before 
the  Legislature,  we  have  to  see  how  it  was  altered. 
The  Legislature  inserted  in  a  schedule  seventeen 
different  statutes,  amongst  which  we  fir.d  20  Geo. 
2,  c.  19 ;  14  Geo.  4,  c.  34 ;  and  10  Geo.  4,  c.  52. 
It  then  by  sect.  3  enacts  that  ''nothing  in  this 
Act  shall  apply  to  any  contract  ol  service  other 
than  a  contract  within  the  meaning  of  the  enact- 
ments in  the  first  schedule,  or  some  or  one  of 
them,"  ''  or  to  anything  arising  between  employer 
or  employed  other  than  things  to  which  the  said 
enactments  re8i)ectively  apply."    These  words,  it 
may  be  observed,  are  negative  only,  and  though 
it  may  be  conjectured  that  it  was  intended  that 
the  new  legislation   should  extend  to  all  things 
mentioned  in  the  enumerated  Acts,  that  intention 
is  not  expressed.    It  seems,  however,  clear  that 
the  case  of  an  artificer  or  handicraftsman,  suing 
his  employer  for  wages,  is  within  20  Geo.  2,  c.  19, 
and  therefore  that  case  is  not  excluded  by  the  nega- 
tive part  of  sect.  3.    Sect.  3  then  proceeds  "  and  in 
respect  of  all  things  to  which  this  Act  applies  the 
respective  provisions  of  this  Act  are  herebv  sub- 
stituted for  such  of  the  enactments  as  woiil(l  have 
applied  if  this  Act  had  not  been  passed."    This 
leaves  open  the  question  whether  this  Act  applies 
to  a  suit  for  wages  ;  but,  if  it  does  apply,  it  makes 
an  important  change  in  the  remedy.     For  under 
20  Geo.  2,  c.  19  the  remedy  for  an  artificer  was  to 
obtain  an  order  for  the  payment  of  a  sum  not 
exceeding  52.,  enforceable  under  Jcrvis's  Act.     If 
this  Act  applies,  the  artificer  may  obtain  an  order 
for  the  payment  of  the  amount  of  compensation, 
together  with  costs,  without  any  limit  as  to  the 
amount.    And  this  absence  of  any  limit,  I  think, 
is  the  only  difference  in  the  jurisdiction  of  the 
justice  under  the  one  Act  or  the  other.  For  there  is 
no  appeal  under  the  present  Act  (see  sect.  22),  and 
any  order  under  it  is  expressly  enforceable  under 
Jervis's  Act.    I  do  not  think  that  this  change  is  at 
all  unreasonable,  for  5Z.  is  now  a  mach  lower  limit 
than  it  was  in  20  Geo.  2  (1747).    And,  though  it  is 
argued  that  the  effect  is  to  give  the  justice  juris- 
diction exceeding  that  of  the  County  Court,  I 
think  the  possibility  of  a  dispute  arising  as  to 
wages  involving  502.  is  too  remote  to  have  been 
in  the  contemplation  of  the  Legislature.    In  ea 
qwB  fre^uentvua  accidunt   preueniant  jura.    The 
change  is  evidently  in  favour  of  the  artificer,  who 
has  the  election  whether  he  will  sue  in  the  County 


Court  or  in  the  Superior  Court,  or  take  the  cheap 
summary  proceeding,  which  is  final ;  but  it  is  a 
change  such  as  employers  cannot  reasonably  object 
to,  as  it  only  puts  the  employed  on  the  same  foot- 
ing as  the  employer,  who  may  apply  for  an  order 
for  compensation  without  limit  as  to  amount.     I 
now  proceed  to  consider  the  question  whether  this 
Act  does  apply  to  a  complaint  that  wages  are  un- 
paid, to  which  under  his  contract  the  artificer  alleges 
he  has  a  right,  the  master  alleging  that  he  is  not 
liable  to  pay  them.    That  depends  on  the  true 
construction  of  sects.  4  and  9.     Section  4  enacts 
that  wherever  the  **  employer  or  employed  "  shall 
neglect  to  fulfil  any  contract  of  service,  or  "  when- 
ever any  question,  difference,  or  dispute  shall  arise 
as  to  the   rights  or  liabilities  of  either   of   the 
parties,"  the  party  aggrieved  may  lay  a  complaint, 
and  obtain  a  summons    returnable    before    two 
justices  or  a  magistrate.    The  words  here  used  of 
"  question,  difference,  or  dispute  which  shall  arise" 
are  almost  identical  with  those  used  in  20  Geo 
2  c.  19,  viz.,  **  complaints,  differences,  and  dis- 
putes which  shall  happen  or  arise ;"  and  as  the 
words  of  20  Geo.  2  c.  19  clearly  embrace  a  dispute 
as  to  wages,  I  think  in  this  Act  similar  words 
should  be  construed  in  a  similar  wav.    Besides,  it 
seems  to  me  that  in  their  natural  grammatical 
sense    the    words    are    applicable  to  a    question 
whether  the  servant  had  a  right  to  receive  pay- 
ment of  a  sum  alleged  to  be  earned  under  the 
contract,  and  whether  the  employer  was  liable  to 
pay  the  same.    And  I  have  not  been  able  to  dis- 
cover any  reason  why  disputes  as  to  wages  should 
be  excluded  from  the  summary  operation  of  this 
Act.     So  far  the  Act,  though  certainly  ill  drawn, 
is,  I  think,  not  worse  than  usual.    It  requires  a 
person  seeking  to  understand  it  to  peruse  and 
understand  seventeen  Acts  of   Parliament,  and 
when  this   troublesome    task  is   performed  the 
meaning  of  the  Legislature  in  this  Act  .is  not  so 
clear  as  it  might  easily  have  been  made.    But  the 
Act  so  far  is  intelligible,  and  uses  language  which, 
I  think,  shows  an  intention  to  embrace  this  case. 
But  now  comes  sect.  9,  which  is  so  penned  as  to 
raise  the  doubt  in  this  case.  It  would  be  obviously 
perfectly  nugatory  to  bring  an  employer  before  the 
magistrate  on  a  complaint  by  the  artificer,  unless 
the  magistrate  has   power  given  to  him  to  make 
and  enforce  a  decision  against  the  employer.   Now, 
sect.  9  enacts  what  different  things  the  magistrate 
may  do,  and  it  is  contended  that  no  one  of  those 
things  will  apply  to  such  a  complaint  as  this.     It 
is  argued  (I  think  quite  correctly)  that,  however 
clearly  the  earlier  part  of  the  Act  may  seem  to 
indicate  an  intention  to  enable  the  magistrate  to 
bring  the  employer  before  him  on  such  a  complaint, 
it  must  be  disregarded  if  it  appears  cloarly  that 
the  magistrate  can  do  nothing  with  him  when  he 
appears.  But,  on  the  other  hand,  if  the  Legislature 
have  (as  I  think  they  have)  expressed  an  inten- 
tion to  bring  the  employer  before  the  magistrate, 
the  clause  which  enacts  what  the  magistrate  is  to 
do  ought  to  be  understood  (if  the  words  will  bear 
it)  in  such  a  sense  as  to  enable  the  magistrate  to  do 
something  with  the  employer  when  brought  before 
him.     I   do  not  say   that   the   words  are  to  be 
strained,  but  only  that  they  are  to  be  so  construed 
if  they  will  bear  that  meaning.    Now,  sect.  9  says 
the  magistrate  "  either  shall  make  an  abatement 
of  the  whole  or  part  of  the  wages  then  already 
due  to  the  employed,"  "  or  else  shall  direct  the 
fulfilment  of  the  contract,"  "  or  else  shall  annul 
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the  contract,  discharging  the  parties  fVom  the  same, 
and  apportioning  the  amount  of  wages  due  up  to 
the  completed  period  of  such  contract,"  *'  or  else, 
where  no  amount  of  compensation  or  damage  can 
be  assessed,  or  where  pecuniary  compensation  will 
not,  in  the  opinion  of  the  magistrate,  meet  the  cir- 
cumstances of  the  case,  impose  a  fine  not  to  ex- 
ceed 20Z."  So  far  the  provisions  (though  some  of 
them  are  such  as  might  be  applicable  against  an 
employer)  are  such  as  to  show  that  the  person 
framing  them  had  in  his  mind  that  which  is  no 
doubt  the  common  case,  where  the  employer  is 
complainant,  and  the  employed  defendant ;  but 
then  it  goes  on  **  or  else  shall  assess  and  determine 
the  amount  of  compensation  or  damage,  together 
with  the  costs  to  be  made  to  the  party  complaining, 
inclusive  of  the  amount  of  any  wages  abated,  and 
direct  the  same  to  be  paid  accordingly."  This  in 
terms  is  applicable  to  the  party  complaining, 
whether  that  party  be  the  employer  or  the  em- 
ployed ;  it  contemplates  that  the  employer  may  be 
the  party  complaining,  in  which  case  the  benefit 
he  may  receive  from  the  abatement  of  wages,  if 
any,  is  to  be  taken  into  account ;  but  it  is  not  con- 
fined to  such  cases ;  and  it  certainly  seems  to  me 
that  the  language  in  its  ordinary  sense  expresses 
what  would  be  a  proper  judgment  on  a  question 
raised  as  to  whether  the  complainant,  being  an 
artificer,  had  a  right  under  the  contract  of  service 
to  wages,  the  liability  to  pay  which  was  denied  by 
the  employer.  It  was  objected  on  the  argument 
that  the  apt  and  proper  words  in  such  a  case  would 
be  to  authorise  a  ms^istrate  to  order  the  payment 
of  the  wages,  instead  of  authorising  him  to  assess 
the  damages  sustained  in  consequence  of  the  non- 
payment. I  am  not  sure  that  the  suggested  words 
would  be  more  appropriate  than  those  used.  In 
the  courts  of  common  law  the  party  who  had 
earned  wages  might  either  sue  for  the  wages  as  a 
debt  and  recover  the  amount,  or  bring  an  action 
of  assumpsit,  and  recover  the  same  sum,  as  dam- 
ages for  the  breach  of  contract  in  not  paying 
them.  But  I  think  it  enough  that  the  form  of 
words  used  is  sufiicient  to  embrace  the  case,  which, 
for  the  reasonsjl  have  given  I  think  the  Legislature 
had  in  contemplation.  I  think  the  judgment  in 
the  County  Court  was  right,  ana  should  be 
afiirmed. 

Judgment  for  defendant 

Attorney  for  plaintifi*,  E,  J.  Anning, 

Attorney  s  for  defendant.  Wood  and  Hare, 
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S«ported  bj  F.  Gould  and  H.  L.  Fbabxk,  Eaqn., 
Banister»-at-Lmw. 

June  8,  9,  and  10, 1875. 

The  Attorney- General  v.  The  Hackney  Local 

Board. 

Nuisatice — Wafercourse,  pollution  of— Sewer — In" 
junction—  The  Metropolis  Local  Management 
Amendmpnt  Act  1862  (26  ^  26  Vict  c.  102), 
8.  106 — Notice — Goale. 

The  fact  that  a  wafercourse  is  the  natural  drain  of  a 
district  and  is  polluted  to  some  extent — biU  not 
so  as  to  he  a  nuisance  or  to  prevent  a  qualified 
enjoyment  of  if — by  the  seum^e  of  some  of  the  houses 
on  its  hanks  fUyuoing  or  draining  into  it^  dttes  not 
entitle  a  local  hoard  of  health  to  treat  it  as  a 


common  sewer,  and  io  conned  other  sewers  wiih 
it  so  that  it  becomes  a  public  nuisance. 
It  is  wnneeessary,  before  instituting  proceedings  in 
the  Court  of  Chancery  for  an  injunction  to  restrain 
a  local  board  of  health  from  continui/ng  a  nui- 
sance, to  serve  the  rMtice  required  5^  25  ^  26  Viet. 
c.  102,  6.  106 ;  such  notice  refers  only  to 
proceedings  ai  law. 
In  answer  to  a  bill  filed  against  a  local  hoard,  io 
restrain  them  from  polluting  a  watercourse^  they 
contended — which  contention  failed — that  the 
waiercourse  was  a  sewer,  and,  as  such,  was  vetted 
in  them  under  certain  statutes,  and  claimed  the 
right  to  treat  it  as  a  common  sewer.  They  aJeo 
pleaded  that  the  biU  teas  filed  toithout  any  notice 
or  complaint  to  them,  and  that  before  biUfUed,  they 
had  commenced  and  were  constructing  a  scheme  of 
drainage  which  would  entirely  remove  the  nui- 
sance,  and  that  the  plaintiff,  although  informsd  of 
these  facts,  and  qfferedeveryfa^lity  for  inspecting 
the  works,  persisted  in  bringing  the  suit  on  to  a 
hearing. 
Held,  that  the  defendants  must  nevertheless  pay  the 

costs  of  the  suit. 
This  was  an  information  at  the  relation  of  J.  M. 
Yetts  to  restrain  the  Hackney  Local  Board  from 
polluting  a  watercourse,  which  bordered  his  pro- 
perty, by  discharging  sewage  into  it. 

The  bill  stated  that  Joseph  Yetts  was  and  had 
been  for  many  years  the  occupier  of  a  messuage, 
called  Marsh  House,  and  eight  acres  of  land,  and 
also  the  proprietor  of  several,  freehold  properties 
in  Homerton  of  which  the  occupiers  had  cattle 
rights  on  Hackney-marsh.  That  the  plaintifTs 
eight  acres  of  land  were  bounded  on  the  east  and 
south  by  a  natural  watercourse  or  brook  called  the 
Marsh  firook. 

That  the  Marsh  Brook  in  1855  took  its  beginning 
near  Leas'  Dock  on  the  Biver  Lea,  and  was  also  sup- 
plied with  water  from  the  natural  drainage  of  the 
land  through  which  it  flowed.  It  ran  through 
Hackney -marsh,  passed  the  premises  of  the  plain- 
tifif,  and,  in  1855,  emptied  itself  into  the  River 
Thames. 

That  by  the  Metropolis  Local  Management  Act 
1855,  the  sewers  situate  within  the  Hackney 
District,  which  in  1855  were  vested  in  the  Metro- 
politan Commissioners  of  Sewers  with  thn  rights 
and  incidents  connected  therewith  under  sect.  68 
of  the  same  Act,  became  vested  in  the  Hackney 
Local  Board  of  Works. 

That  no  right  or  interest  in  the  Marsh  Brook 
was  vested  in  the  Metropolitan  Commissioners  of 
Sewers,  and  therefore  the  defendants  never 
acquired  any  right  or  power  over  it. 

That  the  Marsh  Brook  in  1855  contained  clean 
wholesome  water  in    which    there   was  a  great 

Suantity  of  small  fish,  and  that  the  cattle  on 
[ackney- marsh  would  drink  the  water,  and  that 
the  plaintiff  by  virtue  of  his  occupation  of  Marsh* 
house  and  otherwise  was  entitled  to  a  cattle  right 
or  right  of  turning  cattle  into  the  Hackney-marsh, 
which  abuts  west  on  the  Marsh  Brook  and  also  the 
use  of  the  water  of  the  brook  for  the  cattle. 

That  since  1870  the  water  in  the  brook  became 
less  clear,  and  had  gradually  become  dark  and 
thick,  the  fish  deserted  it,  and  the  cattle  were 
unable  to  drink  the  water,  and  that  latterly  the 
water  had  become  a  black  fluid  loaded  with  sewage 
matter  and  human  excrement  emitting  a  mmit 
offensive  smell  so  that  the  plaintiff  and  his  family, 
and  other  residents  in  the  ueighboorhood,  hid 
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I 

BnfTered  eztremelj  from  th^  bad  smells  proceeding 
from  the  brook  which  were  a  nuisance  and  inju- 
rious to  public  health. 

That  the  first  connection  of  any  of  the  defen- 
dants' sewers  with  the  Marsh  Brook  was  in  1870, 
when  they  turned  a  sewer  from  Buccleugh-terrace, 
Upper  Clapton,  into  the  Marsh  Brook,  and  that 
since  that  time  they  had  made  or  permitted  the 
connection  or  drainage  of  other  new  drains  and 
sewers  under  their  control  into  the  Marsh  Brook. 

That  the  defendants  by  their  acts  had  rendered 
the  contents  of  the  Marsh  Brook  as  bad  as  those 
of  any  common  sewer,  and  the  plaintiff  prayed  for 
an  injunction  to  restrain  the  defendants  from 
turning  or  caiTying  any  sewage  matter  into  the 
Marsh  Brook,  or  permitting  any  new  sewer  or 
drain  to  communicate  with  any  existing  sewer 
which  had  its  outfall  into  the  Marsh  Brook ;  from 
treating  the  Marsh  Brook  as  a  sewer  under  the 
powers  of  any  Act  of  Parliament,  and  from  cover- 
ing it  over  or  preventing  the  access  of  the  plamtiff 
and  other  persons  having  a  right  to  turn  cattle  on 
Hackney-marsh  to  it;  and  from  continuing  the 
connection  of  any  sewers  under  their  control  with 
the  Marsh  Brook  to  be  fouled  by  any  sewage 
matter. 

The  defendants,  by  their  answer,  admitted  that 
the  plaintiff's  property  was  bounded  by  a  natural 
watercourse,  but  alleged  that  such  watercourse 
was  not  a  brook,  but  a  sewer,  and  was  then  and  had 
been  for  more  than  twenty- six  years  past,  called 
the  Marsh  Sewer,  and  was  never  known  as  the 
Marsh  Brook ;  and  that  the  sewer  never  emptied 
itttelf  directly  into  the  Biver  Thames,  but  in  1855 
emptied   itself    into    the    Hackney  Brook   sewer 
which  emptied  itself  into  the  Biver  Lea,  and  the 
Biver  Lea  emptied  itself  into  the  Biver  Thames. 
They  asserted  that  the  Marsh  Sewer  had  always 
from  a  long  time  previous  to  the  year  1843  been 
and  been  treated  as  a  common  sewer,  and  that 
under  the  11  &  12  Vict.  c.  112  it  was  a  sewer  vested 
in  and  under  the  management  and  control  of  the 
Metropolitan  Commissioners  of  Sewers,  who  had 
acquired  and  exercised  rights  and  interests  in  and 
over  it  accordingly.    That  in  the  year  1843  the 
then  Commissioners  of  Sewers  made  a  survey  of 
their  district  the  result  of  which  was  embodied  in 
a  map,  and  that  in  such  map  the  Marsh  Sewer 
along  its  whole  course  was  marKed  as  a  sewer  under 
their  jurisdiction ;  and  that  under  and  by  virtue  of 
the  Metropolis  Local  Management  Act  1855,  s.  68 
the  Marsh  Sewer  became  vested  in  them  and  they 
acquired  right  and  power  over  the  same  as  being 
a  sewer  at  the  date  of  the  Act.    They  also  alleged 
that  the  Marsh  Sewer  was,  in  fact,  the  proper  outfall 
sewer  of  the  district  through  which  it  flowed, 
and  admitted  that  they  hadconstructed  or  permitted 
other  drains  to  be  connected  with  it,  and  insisted 
that  they  had  a  right  to  drain  any  sewer  under 
their  control  into  it.     They   admitted    that    the 
sewer  was  at  times  a  nuisance,  but  denied  that 
it  was  injurious  to  health,  and  claimed  the  right 
under  the  powers  vested  in  them  by  the  Act  of 
Parliament  to  treat  it  as  a  sewer  within  their 
jurisdiction  by  covering  it  over,  or  to  prevent  the 
access  to  it  by  the  plaintiff  and  his  cattle.    They 
submitted  that  notice  under  sect.  106  of  the  Metro- 
polis Local  Management  Act  1862  ought  to  have 
been  served  on  them  previous  to  any  proceedings 
being  instituted  against  them.      They  asserted 
they  had  lately  adopted  and  were  carrying  out 
with  all  reasonable  dispatch  a  scheme  for  the  con- 
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struction  of  a  sewer  by  which  the  nuisance  com- 
plained of  would  be  completely  removed,  and 
which  would  not  involve  the  covering  of  the  Marsh 
Sewer  or  the  prevention  of  the  access  to  it  of  the 
plaintiff  or  of  his  or  other  persons'  cattle ;  that 
such  scheme  had  been  adopted  and  commenced 
before  the  tiling  of  the  bill,  and  that  the  suit  had 
been  instituted  without  any  previous  notice  or 
complaint  to  them;  that  as  soon  as  they  were 
served  with  the  bill  their  solicitor  wrote  and 
informed  the  plaintiff  of  the  scheme  which  they 
were  carrying  oat,  and  offered  him  all  reasonable 
opportunities  of  inspecting  the  works,  and  satisfy- 
ing himself  of  the  progress  they  were  making,  and 
suggested,  in  order  to  prevent  any  further  litiga- 
tion, that  some  arrangement  should  be  come  to, 
but  that  the  plaintiff,  however,  insisted  on  con- 
tinuing his  proceedings. 

Kay,  Q.C.  and  E,  C,' Batten,  for  the  plaintiff,  the 
relator,  referred  to  28  &  29  Vict.  c.  75,  ss.  10, 11, 
and  contended  that  the  defendants  were  bound  not 
only  not  to  pollute  the  Marsh  Brook,  which  the  evi- 
dence clearly  proved  to  have  been  a  stream  of 
natural  draina|);e,  but  to  protect  it.  The  acts  of 
the  defendants  amounted  to  an  injurious  nuisance, 
and  the  plaintiff  was  entitled  to  an  injunction. 
They  cited 

Reg.  V.  Chdmcmehester  Local  Boa/rd,  L.  Bep.  1  Q.  B. 

228; 

Rex  V.  White,  1  Bnrrowa  838  ; 
The  Attorney. General  v.  The  Corporation  ofLeeds^ 
L.  Bep.  5  Ch.  App.  688 ;  22  L.  T.  Bep.  N.  S.  380. 

Eddis,  Q.C.  and  /.  M.  Solamon,  for  the  defen- 
dants, contended:  First,  that  the  Marsh  Brook 
was  and  always  had  been  a  sewer,  and  had  as  su'  h 
become  vested  in  the  defendants  under  11  &  12 
Vict.  c.  65  and  18  &  19  Vict.  c.  120 ;  secondly,  that 
before  instituting  any  "  proceedings  "  the  plaintiff 
was  bound  under  25  &  26  Vict.  c.  102,  s.  106  to  give 
the  defendants  a  month's  notice,  PouUotn  v. 
Thirsk,  L.  Bep.  2  C.  P.  449  ;  (a)  thirdly,  that  the 
bill  was  filed  without  any  such  nolfice,  and  after 
steps  had  been  taken  to  make  works,  now  nearly 

(a)  The  Metropolis  Managemeot  Amendment  Act  1862 
(25  &  26  Yiot.  c.  102),  s.  106  providc^B  :  That  no  writ  or 
prooeBB  shall  be  issoed  oat,  ag^ainst,  or  served  upon,  and  no 
proceeding  shall  be  inatitnted  against,  the  Metropolitan 
Board  of  Works,  or  any  vestry  or  district  board  or  their 
clerk,  or  any  clerk,  aorrey or,  contractor,  officer,  or  person 
whomsoever  acting  under  their  or  any  of  their  directiona, 
for  anything  done  or  intended  to  be  done  nnder  the 
powers  of  snch  board  or  vestry  nnder  the  Acts  in  the  said 
Act  now  in  statement  referred  to,  or  the  said  Act  now  in 
statement,  until  the  expiration  of  one  calendar  month 
next  after  notice  in  writing  shall  have  been  served  upon 
snch  hpard  or  vestry,  or,  where  the  action  or  proceeding 
shall  be  affainBt  snch  officer  or  other  person  acting  nnder 
their  or  any  of  their  directions,  shall  hare  been  delivered 
to  him  or  left  at  his  office  or  place  of  abode,  stating  the 
cause  of  action  or  grounds  of  the  proceeding  or  demand 
and  the  name  and  place  of  abode  of  the  intended  plaintiff 
or  claimant  or  of  his  attorney  or  agent  in  the  canse  or 
proceeding,  and  upon  the  trial  of  any  action  the  plaintiff 
shall  not  be  permitted  to  go  into  evidence  of  any  canse  of 
action  except  such  as  ia  stated  in  the  notice  so  served  or 
delivered,  and  unless  snch  notice  be  proved  the  jory  shall 
find  for  the  defendant,  and  every  snch  action  and 
proceeding  ahall  be  brought  or  commenced  within  six 
montha  next  after  the  acornal  of  the  cause  of  action  or 
ground  of  claim  or  demand,  and  not  afterwards,  and  every 
snch  action  shall  be  laid  and  tried  in  the  county  or  place 
where  the  canse  of  action  aoomed,  and  not  elsewhere. 
And  the  defendant  ehall,  in  any  such  action,  be  at  liberty 
to  plead  the  seneral  issne,  and  give  the  said  Acta  referred 
to  in  the  said  Act  now  in  atatoment,  and  the  said  Act 
now  in  atatement,  aud  all  apedal  matter  in  evidence 
thereunder. 
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oompleted,  which  woald  entirely  remove  the 
nuisance  complained  of,  and  that  the  plaintiff,  by 
persisting  in  his  snit  after  the  offer  contained 
in  the  answer,  was  not  entitled  to  any  costs. 

1^0  reply  was  called  for. 

The  Vicb-Chancbllor. — I  think  that  the  plain- 
tiff has  established  his  title  in  this  case,  and  I 
think  that  the  Attorney-General  has  shown  his 
right  to  institute  this  sail).  I  am  disposed  to 
mention,  in  the  first  instance,  the  objection  that 
the  notice  required  by  the  Act  of  Parliament  in 
the  cases  there  mentioned,  and  for  the  purposes 
for  which  that  clause  was  introduced  into  the  Act 
of  Parliament,  has  no  application  whatever  to  the 
case  before  me.  The  policy  of  the  law  is  that  if 
these  public  bodies,  entrusted  with  powers  for 
public  purposes,  in  the  course  of  exercising  those 
powers,  commit  any  inadvertence  or  irregularity 
or  wrong,  before  anybody  has  a  right  to  require 
payment  from  them  in  respect  of  that  wrong, 
they  shall  have  an  opportunity  of  setting  them- 
selves right,  they  shall  have  the  period  of  a  month 
for  the  purpose  of  making  amends,  or  for 
restoring,  if  they  have  taken  away  anything,  and 
of  paying  for,  if  they  have  done,  any  damage.  That 
is  the  meaning  of  the  clause.  But  what  is  there 
in  it  which  excludes  the  authority  of  the  Court 
of  Ohanqcry  P  Giving  to  any  proceedings  contem- 
plated by  the  clause  or  giving  to  any  proceeding 
the  widest  signification  which  anybody  desires, 
what  has  that  to  do  with  the  speedy  remedy 
which  the  law  gives  to  a  man  who  complains  of 
an  injury  which  can  best  be  redressed  by  an 
injunction  P  If  he  were  to  wait  for  a  month,  the 
wrong  of  which  he  complains  might  become 
irreparable.  The  use  of  an  injunction  is  to  restrain 
a  wrong  which  is  in  progress,  something  which  is 
threatened,  and,  although  in  this  case,  there  has 
been  no  application  for  an  interlocutoi'y  iiyunction, 
that  is  because  of  the  nature  of  the  defence  which 
is  set  up  by  the  defendants'  answer,  because  they 
plead  that  they  have  a  certain  right.  The  common 
law  case  to  which  Mr.  Eddis  referred  is  a  plain 
illustration  of  what  I  am  saying.  There  an  action 
was  brought  against  a  contractor  of  the  Metro- 
politan Board  of  Works,  for  damages  sustained  by 
reason  of  his  negligence  in  executing  certain 
works.  He  had  mistakenlv  constructed  the 
works,  the  consequence  of  which  was  that  water 
fiowed  in  to  the  injury  of  the  plaintiff.  There 
was  no  ground  for  an  injunction — the  thing 
was  done.  It  would  be  the  first  time  that 
any  such  objection  has  succeeded,  not  the  first 
time  it  has  been  raised,  if  I  held  that  where  a 
man  has  an  equitable  title  to  the  interposition  of 
this  court  by  way  of  injunction,  the  speedy  present 
remedy  thai  is  provided  here,  he  is  prevented  from 
asserting  that  right  because  the  Act  of  Parliament 
says  "  that  before  an  action,  or  any  other  proceed- 
ing," and  the  other  words  contained  in  that  Act, 
''A  month's  notice  shall  be  given"  before  the 
plaintiff  is  allowed  to  open  his  mouth  or  to  utter 
anything  aloud.  I  think  that  contention  cannot 
be  sustained.  Then,  as  to  the  main  part  of  the 
case,  it  seems  t€  me  to  be  a  very  reasonably  plain 
one.  This  is  unquestionably  a  watercourse.  I 
call  it  bv  that  name  not  to  insist  upon  it — it  may 
be  called  a  sewer,  if  anybody  likes  to  give  it  the 
name  of  a  sewer ;  that  would  not  alter  the  nature  of 
the  thing — issuing  from  the  Biver  Lea,  and 
proceeding  in  the  course  described  upon  the  plan, 
passing  by,  and  surrounding  a  field  belong^g  to 


the  plaintiff,  and  for  years  it  is  proved  by  nnques* 
tioned  evidence  that  the  watercourse  contained 
pure  water — not  the  most  pure  water  that  could  be 
got,  there  may  have  been  some  drains  from  houses 
mto  it,  and  probably  there  were — ^but  for  years  it 
continued  in  such  a  state  of  purity  that  it  was 
nothing  like  a  public  nuisance.    It  was  useful  for 
the  cattle,  who  had  a  right  to  drink  of  it ;  and  it 
was  enjoyed  by  the  persons  whose  lands  bounded 
either    side  of  it.      Of  late  years   its  character 
has    been    totally    changed.     About   five   years 
ago    the    whole    of    the    sewage    of    a    place 
called    Buccleuch-terrace    was    turned    into  this 
water,  turned  into  it  with  the  sanction  and  by 
the  authority  of  the  Commissioners  of  Sewers  by 
the  present}  local  board  of  health.    The  effect  of 
that  is  described  by  the  reports  which  were  made 
to  the  local  board  of  health  by  their  officers.     One 
of  them  calls  it  an  elongated  cesspool,  I  believe,  and 
another  says  that  it  is  foul  and  filthy  to  the  last 
degree.      Those    are    their  own  words,  not  the 
plaintiff's.    That  is  the  state  in  which  the  plaintiff 
found  it,  when,  years  having  passed,  and  every  day, 
perhaps  every  hour,  adding  to  the  inconvenience, 
at  last  it  becomes  insufferable.    Then  he  files  his 
bill,  not  before ;  and  it  is  said  because  the  Act  of 
Parliament  gives  to  the  local  board  of  health  all 
authority  over  all  sewers,  as  it  does  unquestion- 
ably,  the  local    board    of    health    would    have 
power     to     say    how    the    drainage     shall     be 
effected.     But    what    power    have    they    under 
the  Act   of    Parliament    or    in   common    sense 
or    common  justice   to    say  that,  because  more 
houses  have  been  built  in  the  district,  th^y  will 
add  to  the  nuisance  and  injury  already  experienced 
and  permit  anybody  who  builds  houses  upon  the 
bank  to  drain  the  drains  into  the  watercourse.  That 
is  not  the  meaning  of  the  Act  of  Parliament.   That 
is  not  an  exercise  of  the  powers  which  the  Com- 
missioners of  Sewers  have.     I  am  not  desirous  to 
limit   their   powers    in   the  slightest  degree,  for 
the  Legislature  has  decided  that  they  shall  have 
very  extensive  powers,  yet  the    Legislature   has 
not    decided,  and  the    law  will  not  countenance, 
the  proposition  which  indeed  has  not  been  argued 
on   the  part  of  the    defendants,  that    whatever 
their   power  may  be  it  may  authorise  them  to 
commit  a  nuisance.      I  have  it  from  the   defen- 
dants themselves  that  by  the  conduct  which  they 
have  thought  fit  to  pursue,  possessing  all  these 
powers,  they  have   made   an  elongated  cesspool 
above  the  plaintiff's  premises,  and  have  reduced 
it  to  a  condition  of   foulness   and   filthiness.    Is 
the  law  of  this  country  such  as  to  compel  a  man 
to   submit  to  that,  and  is  he  to  be  deprived  of 
the  right  to  the  enjoyment  of  the  water  more  or 
less  pure  in  the  stream  P    It  is   said  that   the 
commissioners  have  such  powers   (and  they  are 
made  judges  upon  the  subject  no  doubt)  thac  if 
they  find   that   the   sewers  are   in   any  case  a 
nuisance  they   can   cover   them   up.     That  is  a 
remedy  which  does  not  apply  to  the  present  ease, 
for  whether  this  be  called  a  sewer,  as  the  defen- 
dants call  it,  or  whether  it  be  called  a  brook,  as 
the    plaintiff  calls    it,    you    cannot    sever    ite 
character   of  watercourse  from  its  character  of 
sewer.      You    cannot,    by    calling   it   a    sewer, 
deprive   people    of  rights    they     have    already 
acquired.    That  is  what  the  defendants  have  done 
in  this  case ;  and,  on  that  point,  it  is  not  the  lesM 
emarkable  that   the  defendants'  witnesses,  who 
insist  on  calling  it  a  sewer,  put  in  evidence  a  map 
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which  describes  it  as  thafc  which  is  a  sort  of  con* 
tinnation  of,  or  which  falls  into,  the  Hackney 
Brook.  That  is  called  the  Hackney  Brook,  bnt 
for  the  purposes  only  of  their  present  contention 
IB  called  the  Marsh  Sewer.  Whether  it  is  called 
the  Marsh  Sewer  or  not,  in  my  opinion,  is  of  no 
kind  of  consequence.  I  think  that  the  plain- 
tiff is  entitled  to  the  relief  which  he  asks  to 
prevent  the  defendants,  who  have  the  powers  of 
dealing  with  the  sewage  in  any  way  they  think 
fit  according  to  law,  provided  they  do  not  commit 
a  nuisance,  from  continuing  that  which  they  them- 
selves say  and  prove  is  a  very  foul  nuisance.  .  I 
think  the  plaintiff  has  also  a  clear  right  to  prevent 
them  draining  from  any  houses  which  may  here- 
after be  built.  That  is  the  relief  which  he  asks  for 
by  the  bill.  The  defendants  have  put  in  an  answer 
in  which  they  insist  on  their  legal  rights.  They  say 
that  they  have  done  nothing  that  the  court  ought 
to  restrain  them  from   doing,  or  for  which  the 

glaintiff  can  have  any  ground  of  complaint.  If 
e  chose  to  brin^  the  cause  to  a  hearing  in  that 
state,  in  my  opinion,  their  complaint  that  they  had 
not  notice  of  the  intention  to  file  his  bill  loses  all 
its  point  and  force.  I  think,  therefore,  upon  the 
whole,  that  the  injunction  must  go  as  it  is  asked. 
Considering  what  is  in  evidence  before  me  as 
to  the  state  of  the  works,  by  which  I  under- 
stand the  nuisance  has  been  entirely  cured.  I  am 
inclined  to  let  the  operation  of  this  injunction  be 
suspended  for  any  time  that  seems  to  be  reason- 
able, excepting  only  the  injunction  which  prevents 
them  from  making  any  new  communication. 
As  to  the  costs  of  the  suit  it  seems  to  me 
only  reasonable  that  the  defendants  should  pay 
those  costs.  It  would  be  highly  unjust  that  the 
plaintiff  with  such  a  cause  of  complaint  as  he 
alleges  and  proves,  met  by  such  a  defence  as  has 
been  set  up  against  him,  should  have  to  bear  the 
burthen  of  that  litigation  out  of  his  own  pocket. 
Solicitor  for  the  plaintiff,  /.  M,  Yetts, 
Solicitor  for  the  defendant,  JB.  EUis. 


COUBT  OF  QXrSSN'S   BBKCH. 

Kt)port«d  by  J.  Sho&tt  and  M.  W.  McKsllak,  Eiiqrs., 

Barristen-at-Law. 


April  26  and  May  26, 1875. 

K£6.  V.  Chaktrell. 

Prevention  of  Cruelty  to  Animals  Act  1849  (12  ^  13 

Vict.  c.  92),  8.  26 — Certiorari. 
A  writ  of  certiorari  cannot  issue  to  bring  up  and 
qtMsh  an  order  of  sessions  affirming  a  conviction, 
subject  to  a  case  for  the  opinion  of  a  Superior 
Court,  where  the  certiorari  is  taken  away  by  tlis 
Act  under  which  the  conviction  proceeded. 
The  appellant  was  convicted  before  justices  under 
the  Prevention  of  Cruelty  to  Animals  Act  1849 
(12  &  13  Vict.  c.  92),  and  the  conviction  had  been 
affirmed  by  the  quarter  sessions,  subject  to  a  case 
for  the  opinion  of  this  court,  and  a  writ  of  cer- 
Horari  had  been  issued  for  the  purpose  of  bringing 
the  case  before  the  court.    A  rule  hud  been  ob- 
tained to  supersede  the  writ,  on  the  ground  that 
sect.   26    of  the    Act  absolutely    prohibited    its 
issuing. 

12  A  13  Vict.  c.  92.  s.  26,  provides :  "That  no 
conviction  made  under  the  authority  of  this  Act, 
nor  any  order,  judgment,  or  proceeding  relative 
thereto,  shall  be  quashed  for  want  of  form,  or  be 


removed  by  certiorari  or  otherwise,  into  any  of  her 
Majesty's  Superior  Courts  of  Record." 

Lord  showed  cause. 

Waddy,  Q.C.  supported  the  rule.  The  follow- 
ing cases  were  referred  to : 

Reg  V.  The  Justixxs  of  Middlesex,  8  D.  &  B.  117 ; 
Beg.  V.  Boulthee,  4  A.  &  E.  498 ; 
Reg  V.  Thomas,  7  E.  &  B.  S99 ; 
Beg,  V.  Dicktnsim,  7  E.  &  B.  831 ;  26  L.  J.  204,  M.  C. 

Cur,  adv,  vult. 

May  26. — ^The  judgment  of  the  court  (Black- 
bum  and  Field,  JJ.)  was  now  delivered  as  follows 
by 

Field,  J. — ^The  rule  obtained  in  this  case  was  to 
supersede  a  writ    of  certiorari,    quia   improvide 
emanavit.    The  certiorari  was  for  the  purpose  of 
bringing  up  to  quash  an  order  of  the  Justices  of 
Sussex  in  Quarter  Sessions,  whereby  they  condi- 
tionally confirmed  a  conviction  of  the  appellant 
under  the  Prevention  of  Cruelty  to  Animals  Act 
(12  &  13  Vict.  c.  92),  subject  to  a  case  for  the 
opinion  of  this  court.    The  writ  of  certiorari  was 
issued  for  tbe  purpose  of  bringing  the  case  before 
the  court.    The  objection  to  it  was,  that  such  a 
writ  was  absolutely  nrohibited  by  the  26th  section 
of  the  Act,  and  coula  not  issue  even  for  this  pur- 
pose, and  we  feel  ourselves  bound  to  yield  to  the 
objection.    The  form  of  the  commission  of  the 
peace,  which  gives  the  justices  jurisdiction,  ap- 
pears never  to  have  been  altered  from  the  first. 
It  is  found  in  Latin,  as  it  originally   issued  in 
Dalton's  Justices  of  the  Peace,  p.  17,  and  in  Eng- 
lish, as  it  is  now  issued  in  Dickinson's  Quarter 
Sessions,  p.  59,  and  it  contains  the  following  nro- 
viso : — "  Provided  always  that,  if  a  case  of  diffi- 
culty, upon  the  determination  of  any  of  the  pre- 
mises before  you,  or  any  two  or  more  of  you,  snail 
happen  to  arise,  then  let  judgment  in  no  wise  be 
given  thereupon  before  you,  or  any  two  or  more  of 
you,  unless  in  the  presence  of  one  of  our  justices 
of    either    bench,    or    of    one    of    our    justices 
appx)inted  to  hold  the  assizes  in  the    aforesaid 
county."    This  not  merely  empowers, but  requires 
the  justices,  in  any  case  of  difficulty,  to  obtain  the 
opinion  of  a  judge,  and  by  implication  requires  the 
judge  to  give  his  opinion.     We  can  find  no  traces 
of  the  msmner  in  which  the  presence  of  a  justice  of 
either  bench  at  the  sessions  was  ever  obtained. 
The  justices  of  the  peace  are  required  to  attend  at 
the  assizes',  which,  in  early  times,  was  not,  as  it 
now  is,  a  mere  form ;  and  there  could  be  no  prac- 
tical difficulty  in  obtaining  the  presence  of  a  justice 
of  the  bench  so  long  as  the  pressure  of  business 
was  not  so  great  as  to  prevent  his  having  time  to 
attend  to  the  sessions  business.    A  practice,  bow- 
ever,  seems  to  have  arisen,  by  which,  instead  of 
adjourning  the  sessions  to  the  assizes,  and  then 
deciding  the  case  which  the  justices  thought  of 
difficulty,  in  the  presence  of  the  judge  of  assize, 
the    sessions    stated    the    case    on    which    they 
found  difficulty,  in  writing,  and  decided  it  accord- 
ing to  the  opinion  of  the  judge  of  assize  given 
upon  that  case,  and  we  find  traces  of  this  practice 
being  resorted  to  as  late  as  the  year  1734,  but 
it    was  probably    attended    by    inconveniences, 
which   led  finally  to  its  disuse  in  favour  of  the 
practice  with  which  we  are  now  familiar,  of  decid- 
ing the  appeal  conditionally,  and  subject  to  the 
opinion  of  this  court,  upon  any  question  of  law 
stated  by  the  justices  upon  a  case  reserved  by  them. 
We  cannot  discover  the  time  when  this  modern 
practice  became  established.    It  appears  from  an 
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Anonymous  case  (2  Salk.   486),  that,  as  early  as 
Hilary  Term  11  Will.  3,  an  attempt  was  made  to 
reserve  a  case  for  the  opioion  of  the  Court  of 
King's  Benoh,  but  that  court  refused  to  enbertaiii 
it,  aud  remitted  it  to  the  judge  of  assize.  This  was 
in  the  time  of  Lord  Holt.    It  appears  from  the 
discussion  in  Beg.  v.  Tedford  (Burr.  S.  C  57),  that 
in  the  time  of  Lord  Hurdwicke  the  modern  prac- 
tice existed,  but  had  not  completely  superseded 
the  old  practice.    In  Nolan's  Poor  Laws  (the  first 
edition  of  which  was  published  in  1807),  the  prac- 
tice of  statiing  a  case  for  the  Kins's  Bench  is  men- 
tioned as  having  completely  superseded  the  old 
practice  of  obtaining  the  opinion  of  a  judge  of 
assize.    The  question  whether  a  case  was  one  of 
difficulty  or  not,  fit  to  be  reserved  for  the  court,  was 
to  be  determined  by  the  sessions,  and  not  by  the 
parties ;  but  if  they  found  it  one  of  difficulty,  and 
stated  a  case  for  the  opinion  of  the  court,  then  it 
became  necessary  that  a  cerUorcuri  should  issue  to 
bring  that  case  before  the  court,  that  being  the 
only  mode  by  which  the  order  could  be  brought 
into  the  court  haying  jurisdiction  to  quash  or  con- 
firm it.    But  there  can  be  no  doubt  that  a  great 
many  orders,  good  and  valid,  and  worthy  to  nave 
been  upheld  on  the  merits,  were  often  quashed  for 
some  technical  defect  in  an  age  in  which  technical 
and  formal  objections  prevailed  more  than  they, 
happily,  do  now,  and  hence  it  became  common  to 
insert  in  statutes  and  provisions  that  orders  or 
convictions    under    these   Acts    should    not    be 
gnashed  for  error  in  form,  or  removed  by  certiorari. 
We  think  it  could  hardly  be  the  intention  of  the 
Legislature  that  a  provision  so  directed,  and  pro- 
peny  directed,  against  objections  of  a  technical 
and  formal  character,  should  extend  to  exclude  the 
jurisdiction  of  the  oourt  to  entertain  any  substan- 
tial question  of  law  which  the  justices  themselves 
are  desirous  of  raising,  this  result  being  arrived  at 
solely  in  consequence  of  an  enactment  prohibiting 
the  putting  in  force  of  the  formal  machinery  neces- 
sary for  the  purpose  of  bringing  up  the  order  from 
the  court  below;  and  if  it  were  res  vntegra^  we 
should  be  much  inclined  to  hold  that  writs  of 
certiorari,  issued  for  the  purpose  of  bringing  up  a 
case  stated  by  the  sessions,  were  impliemy  ex- 
cepted from  such  enactmente.    But  as  far  back  as 
1770,  when  the  practice  upon  questions  of  bringing 
up  cases  was  more  recently  established,  the  Oourt 
of  Qunen's  Bench  (Lord  IkUmsfield  being  present) 
held  that  their  jurisdiction  was  excluded  by  a 
similar  provision  in  a  Turnpike  Boad  Act :  (Heg. 
V.  Mickleth/wayte,  4  Burr.  2522.)     Again,  in  the 
more  recent  case  (cited  during  the  argument)  of 
Jiey.  V.  The  Justices  of  Middlesex  (ubi  sup.),  the 
same  result  was  arrived  at,  and  the  rule  was  for- 
mally recognised  in  the  subsequent  case  of  Beg.  v. 
Dickenson  (ubi  sup.),  although  the  jadgment  was 
given  upon  another  ground.    We  are,  therefore, 
clearly  bound  by  this  lon^-stauding  judicial  con- 
struction of  the  provision  in  question  to  hold  that 
we  had  no  power  to  issue  the  writ  in  this  case. 
It  is,  however,  right  to  remark  that  Lord  Kenyon 
in  his  day  expressed  an  opinion  that  the  practice 
of  taking  away  the  certiorari  by  statute  had  then 
become  too  frequent ;  and  it  does  appear  to  us  that 
the  attention  of  the  Legislature  should  be  specifi- 
cally directed  to  the  cjuestion  whether  it  is  desirable 
to  give  this  extensive  effect  to  the  clause  prohi- 
biting the  certiorari,  or  whether  the  legislation 
adopted  in  sub-sects.  107  &  108  of  the  General 
Highway  Act  (6  &  6  Will.  4,  c.  50),  might  not  be 


extended  to  all  Acts  in  which  the  cerHorari  is 
taken  away,  so  as  to  provide  a  convenient  mode  of 
having  any  substantial  question  of  law  upon  which 
the  justices  haye  doubts  settled  by  the  hiffhest 
authority.  In  the  language  of  Erie,  J.,  in  the  last 
cited  case,  we  think  that  the  restoration  of  this 
use  of  the  certiorari  would  be  a  "  salutary  addition 
to  the  laws."  Upon  the  argument  of  the  role,  it 
was  contended  on  behalf  of  the  defendant  that 
whatever  might  be  the  efinct  of  the  26th  section  in 
excluding  the  jurisdiction  under  this  Act,  the  writ  of 
certiorari  in  question  haying  been  issued  with  the 
consent  of  the  counsel  for  the  informant  could  not 
now  be  quashed.  Even,  howeyer,  had  there  been 
express  consent  of  the  parties,  we  are  at  a  loss  to 
understand  how  such  consent  oould  operate  to 
give  this  court  a  jurisdiction  which  the  Legisla- 
ture has  in  express  terms  prohibited  ite  having.  It 
is  true  that  in  the  case  of  Beg,  v.  Dickenson  (ubi 
sup.),  the  court  did  express  an  opinion  in  a  sinular 
case,  in  compliance  with  the  consent  and  wish  of 
the  parties,  but  this,  if  it  can  be  justified  at  all,  can 
only  be  so  on  the  ground  that  the  party  there  was 
precluded  from  raising  the  objection  alter  haying 
procured  the  case  to  be  stated.  In  the  present 
case  the  informant  cannot  be  so  estopped,  as  it 
appears  that  his  counsel,  at  the  hearing  of  the 
appeal,  objected  to  any  case  being  stated,  relying 
expressly  on  the  26th  section,  and  cannot,  there- 
fore, in  any  yiew  be  said  to  have  procured  it  to  be 
stated.  It  is  very  unfortunate  that  the  sessions 
should  haye  disposed  of  this  appeal,  subject  to  the 
opinion  of  this  court,  on  a  case  which  cannot  be 
brought  before  it.  What  the  effect  of  this  is  must 
be  considered  by  the  parties.  It  is  not  the  ques- 
tion now  before  us.  We  can  only  say  that  the  rule 
to  quash  the  certiorari  must  be  made  absolute. 

Bute  absolute. 

Attorney  for  the  prosecution.  A,  Leslie. 
Attorney  for  defendant,  H,  J.  Lynch, 
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Buildir^  society — Assignee  of  shares — Befusal  of 
trustees  to  admit  assianee  as  msmber  —  Action 
by  assignee — Plea  ofarbitraiion  davses — WhMer 
jurisdiction  of  court  ousted — 10  Oeo.  4,  c.  66  s,  27 
—6^7  WiU.  4,  c.  32,  ss.  1,  4. 

Where  a/n  assignee  of  shares  in  a  building  societyt 
established  under  6  4*  7  WiU,  4,  c.  32,  daims  to 
be  admitted  as  member  on  ths  ground  of  the 
assignment,  and  the  trustees  of  the  society  refuse 
to  admit  him,  the  question  of  his  right  to  adniie' 
sion  may  not  be  referred  to  arbitration  so  as  to 
oust  the  jurisdiction  of  the  cov/rts. 

The  defendants  were  the  truatees  of  a  huUdMQ 
society,  established  under  6^7  WUl,  9,  c  32,  tofctdk 
incorporated  10  Oeo.  4,  c.  5<5,  so  far  as  aoplieable 
to  building  societies.  By  sect,  27  of  thi  latt^ 
Act  it  is  provided  that  "  provision  shaU  he  made 
by  cne  or  more  oj  the  rules  "  of  s%t>ck  sodetiss 
"  specifyvnq  whether  a  reference  of  every  matter 
in  dispute  oetween  any  such  society  and  any  indi^ 
vidual  member  thereof,  or  verson  claiming  <m 
account  of  any  member,"  shall  be  made  to  justices 
of  the  peace  or  to  arbitrators  to  be  appointed  in 
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maamer  thereinafter  directed"  and    one  of  the 
rules  of  the  defendants*  society  provided  that 
"  shovJd  any  dispute  arise  respecting  the  construe' 
tion  of  either  these  rules,  or  any    alterations 
thereof"  or  on  any  grotmd  whatever  which  would 
affect  the  interests  of  the  society  "  hetw&m  any  of 
the  trustees  and  any  member  of  the  society,  and 
which  could  not  he  satisfactonVy  settled  by  the 
board  of  management,"    su^h  dispute  shM  be 
referred  to  arbitration  vn  manner  thereinafter 
mentioned. 
F.,  being  secretary  of  the  defendants*  society,  bor- 
rowed £002.  of  the  plaintiff,  and  having  transferred 
to  hi/m  certain  shares  in  the  society  by  woAf  of 
secwrityfor  the  loam,,  afterwards  decamped  owing 
a  sum  of  4^1,  to  the  society,  whereupon  the  society 
(which  hctd  had  no  notice  of  the  transfer)  declared 
the  transferred  shares  cancelled,  and  refused  to 
admit  the  plaintiff  as  member.     The  plaintiff 
then  sued  the  defendants  a«  trustees  for  refusing 
to  admit  him,  and  the  defendarUs  set  up  the  de- 
fence that   the    dispute  between    them  and   the 
plaintiff  mas  such  a  dispute  as  ought  to  have  been 
referred  under  10  Qeo,  i,  c,  56,  s.  27,  and  the  rule 
made  pursuant  thereto. 
Held,  tJiMt  such  section  had  no  application,   and 
the  plaintiff  having  been  nonsuited  at  the  trial,  a 
rule  to  enter  a  verdict  for  the  amount  borrowed 
by  F,  made  absolute. 
Declaration  against  the  defendants  as  trustees  of 
a  benefit  building  society  called  the  Albion  Mutual 
Benefit  Society  that  before  the  happening  of  the 
grievances  thereinafter  mentioned  one  A.  0.  !f  oote 
was  a  member  of  the  society  aforesaid,  and  pos- 
sessed of  certain  shares  therein,  which  shares  he 
was  entitled  to  assign  and  transfer  according  to 
the  regulations  of  the  said  society,  and  that  while 
be  was  so  possessed  thereof,  and  before  he  had 
done  anything  to  disentitle  himself  therefrom,  he 
had  transferred  the  same  to  the  plaintifi*  for  value 
to  hold  the  same,  subject  to  the  payments  and 
regulations    prescribed  by  the  said  society,  and 
the  plaintiff  agreed  to  accept  and  did  accept  the 
same  subject  to  the  said  payments  and  regula- 
tions. 

Averment  of  performance  of  conditions  pre- 
cedent. 

Breach  that  the  defenaants  did  not  nor  would 
pay  certain  large  sums  of  money  to  the  plaintiff, 
and  did  not  nor  would  admit  the  plaintiff  to  the 
benefit  and  advantages  to  which  he  was  entitled  as 
a  member  of  the  said  society  and  as  the  holder  of 
the  said  shares. 

There  was  also  a  count  for  conversion  of  the 
shares,  and  a  common  money  count  in  respect  of 
shares  bargained  and  sold. 

There  were  ten  pleas,  the  material  ones  being 
the  sixth  and  tenth.  The  sixth  was  to  the 
effect  that  the  defendants'  society  was  a  building 
society  established  under  6  <&  7  Will.  4,  c.  82  (a), 

(a)  The  followiiig  enaotments  and  rales  of  the  society 
•ze  material,  10  Geo.  4,  o.  55,  b.  27.  "  ProTidon  ehall  be 
■ade  by  one  or  more  of  the  rolee  of  every  saoh  aoeiety 
.  .  .  speoifying  whether  a  refeitmoe  of  every  matter  in 
dispnte  between  any  Boeh  society,  or  any  person  aotiog 
nnaer  them,  and  any  individnai  member  thereof,  or 
person  claimiDg  on  account  of  such  member,  sball  be 
made  ...  to  justices  of  the  peace  ...  or  to  arbitrators 
.  .  .  and  whatever  award  shall  be  made  by  the  said 
arbitrator  .  .  .  shall  be  binding  and  oonolnRive  on  all 
parties,  and  shall  be  final  to  all  intents  and  porposes 
without  appeal  or  being  subject  to  the  control  of  one  or 
man  jostioea  of  the  peace,  and  shiJl  not  be  removed  or 


and  that  by  the  rules  of  the  said  society  duly 
framed,  certified,  and  enrolled  according  to  law, 
and  according  to  the  statutes  in  such  case  made 
and  provided,  it  was  amongst  other  things  provided 
that  should  any  dispute  arise  respecting  the  con- 
struction of  the  said  rules  or  any  of  the  clauses, 
matters,  or  things  therein  contained,  or  which  on 
any  ground  whatever,  would  affect  the  interest  of 
the  baid  society  between  any  of  the  trustees  or 
officers,  and  any  one  or  more  of  the  members  of 
the  society,  or  any  person  or  persons  claiming  on 
account  of  any  member  or  members  which  could 
not  be  satisfactorily  settled  by  the  board  of 
management  or  a  majorioy  of  members  present 
at  a  special  or  general  meeting  such  dispute 
or  disputes  should  be  referred  to  arbitrators  to 
be  elected  at  the  first  meeting  afler  the  said  rules 
were  certified,  none  of  them  being  beneficially 
interested,  directly  or  indirectly  in  the  funds  of 
the  said  society,  and  that  in  each  case  of  dispute 
the  names  of  the  arbitrators  should  be  written  on 
pieces  of  paper  and  placed  in  a  box  or  glass,  and  three 
whose  names  were  first  drawn  by  the  complaining 
party  should  decide  the  matter  in  dispute ;  that 
the  said  rules  were  in  fall  force  acd  effect  upon 
and  at  the  time  of  the  accruing  of  the  supposed 
causes  of  action  and  disputes  in  the  said  first  count 
mentioned,  and  that  the  same  were  a  dispute 
between  the  defendants  as  trustees  as  aforesaid, 
and  the  said  Adam  Clark  Foote  as  a  member  of 
the  said  society,  and  plaintiff  as  a  person  claiming 
on  account  of  a  member  of  the  said  society,  and 
was  a  dispute  which,  according  to  the  said  rules 

removable  into  any  conrt  of  law,  or  restrained  or  re- 
Btrainable  by  the  Injanotion  of  any  court  of  eqaity  ..." 

By  6  &  7  Will.  4,  c.  32,  s.  1  *'it  shall  be  lawfnl  for 
any  number  of  persons"  to  establish  building  societies 
of  the  character  therein  mentioned,  "  and  to  and  for  the 
members  of  each  society  from  time  to  time  to  assemble 
together,  and  to  make,  ordain,  and  oonstitnte  such 
proper  and  wholesome  roles  and  regulations  for  the 
government  and  guidance  of  the  same  as  to  the  maior 
part  of  the  members  shall  seem  meet,  so  as  such  rules 
shall  not  be  repugnant  to  the  express  prbvisiona  of  the 
Act,  and  to  tiie  general  law  of  ttte  realm."  By  sect.  4 
all  the  provisions  of  10  Qeo.  4,  c.  56,  '*  so  far  as  the  ^me 
or  any  part  thereof  may  be  applicable  to  the  purpose  of 
anv  benefit  building  society,  and  to  the  framing  of  any 
rules  thereof  shall  extend  to  such  beaedt  boiiding  uocic./ 
in  the  same  manner  as  if  the  provisions  of  the  said  A:t 
had  been  therein  expressly  re-enacted. 

Bale  6  of  the  defendants'  society  was  as  follows :  "Any 
shareholder  desirous  of  using  .his  shares  in  the  society 
for  the  purpose  of  security  or  otherwise  may,  on  formal 
application,  obtain  a  certificate  signed  jointly  by  the 
secretary  and  himself,  stating  the  amount  standing  u> 
the  credit  of  his  shares,  and  such  shares  cannot  be  widi- 
drawn  or  otherwise  dealt  with  until  the  return  of  the 
share  certificate  for  cancellation."  Bnle  7  provided  that 
the  signatures  to  every  transfer  shonld  be  attested  by  the 
secretary  as  witness,  and  gave  a  **form  of  transfer," 
whereby  the  transferee  agr^d  to  accept  the  trani*ferred 
shares  subject  to  the  payments,  rules,  and  regalatioiis 
of  the  society."  Eule  30  was  as  follows  :  *'  Should  any 
dispute  or  disputes  arise  respecting  the  construction  of 
either  these  rules,  any  of  the  clauses,  matters,  or  things 
herein  contained,  or  any  additions,  alterationst  or 
amendments  hereof,  or  on  any  ground  whatever  which 
would  a£fect  the  interests  of  the  society,  between  any  uf 
the  trustees  or  officers  and  any  one  or  more  of  the  mem- 
bers of  the  society,  or  any  person  or  persons  claiming  on 
account  of  sjiy  member  or  members,  and  which  cannot 
be  satisfaotoiily  settled  by  the  board  of  management  or 
a  majority  of  members  present  at  a  special  or  general 
meeting,  such  dispute  or  disputes  shall  be  let'erred  to 
arbitration  in  manner  hereinafter  mentioned."  [The  rule 
then  set  out  the  manner  of  arbitration  as  in  the  fifth, 
plea.] 
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of  the  said  society  in  the  plea  above  set  forth,  and 
the  statutes  in  such  case  made  and  provided, 
ought  to  be  settled  by  arbitration  as  aforesaid,  as 
provided  by  the  said  rules,  and  that  all  conditions 
nave  been  performed  and  all  thinp^  happened  and 
all  times  elapsed  necessary  to  entitle  the  defen- 
dants or  trustees  as  aforesaid  and  the  said  society, 
and  to  oblige  the  plaintiff  to  have  the  said  dispute 
80  settled,  and  nothing  happ)ened  or  was  done  to 
prevent  the  defendant  being  so  entitled,  and  the 
plaintiff  being  so  obliged  as  aforesaid. 

The  10th  plea  was,  to  the  money  counts,  and 
repeating  the  allegations  of  the  6th  plea,  was  to  the 
effect  that  the  causes  of  action  in  the  said  money 
counts  were  disputes  between  the  plaintiff  as  a 
member  of  the  society,  or  a  person  claiming  on 
account  of  a  member  and  the  defendants  as  trus- 
tees, and  ought,  therefore,  to  have  been  referred  to 
arbitration. 

The  plaintiff,  taking  issue  on  the  other  pleas,  re* 
plied  to  the  6th  and  10th  pleas  that  the  rule  in 
the  said  pleas  mentioned  became  and  was  in  op)era- 
tion  as  against  the  plaintiff  by  reason  of  the  non- 

Serformance  by  the  defendants  of  certain  con- 
itions  precedent  to  the  operation  and  validity 
thereof,  to  wit,  that  five  arbitrators  should  bie 
elected,  &c.,  which  conditions  precedent  had  not 
been  performed ;  and  further,  that  the  causes  of 
action  in  the  first  and  third  counts  mentioned 
were  not  disputes  between  the  defendants  as 
trustees,  and  the  said  Foote  as  a  member  and  the 
plaintiff  as  claiming  on  account  of  a  member ;  and 
that  the  said  causes  of  action  were  not  nor  was 
any  of  them  disputes  or  a  dispute  which,  according 
to  the  said  rules  and  the  statutes,  ought  to  be 
settled  by  arbitration  as  provided  by  the  said  rales, 
and  by  reason  of  the  premises  the  aefendants  were 
disentitled  to  have  the  said  causes  of  action  so 
settled. 

There  was  also  a  demurrer  to  the  6th  and  10th 
pleas  on  the  ground  that  the  rule  there  relied  on 
^  was  not  authorised  by  statute.  The  defendant, 
Longhurst,  pleaded  separately,  but  so  far  as  is 
material  to  this  report  his  defence  did  not  differ 
from  that  of  the  other  defendants. 

The  cause  came  on  to  be  tried  before  Denman,  J. 
and  a  common  jury,  at  the  London  Sittings  after 
Trinitv  Term  1874,  when  the  following  facts  ap- 
peared: 

The  plaintiff  was  an  accountant  in  the  city  of 
London,  and  Mr.  A.  C.  Foote,  when  secretary  of 
the  society  of  which  the  defendants,  London  and 
Longhurst,  with  three  others,  were  trustees,  had 
borrowed  moneys  amounting  in  the  whole  to  2002. 
of  the  plaintiff,  to  whom  he  had  transferred  four- 
teen shares.  Foote  not  long  afterwards  got  into 
greater  difficulties,  and  finally  absconded,  owing 
the  society  about  400^  In  part  satisfaction  of  this 
debt,  the  shares  which  Foote  had  transferred  to 
the  plaintiff  wore  declared  cancelled  (after  the 
transfer),  the  amount  standing  to  the  credit  of 
Foote  in  the  books  of  the  society  being  200L  9».  6i. 
at  the  date  of  such  cancellation.  The  society  had 
never  had  any  notice  of  the  assignment  by  Foote 
to  the  plaintiff.  The  amount  actually  advanced 
by  Prentice  to  Foote  was  200i.,  but  there  was  a 
memorandum  by  way  of  equitable  mortgage  in 
respect  of  1002.  only. 

Upon  these  facts  the  learned  judge  directed  a 
nonsuit  frith  leave  to  move  to  enter  a  verdict  for 
the  plaintiff  for  2002.  or  100{.  as  the  court  should 
think  right,    and  a   rule  having  been  obtained 


aocordingly  on  the  ground  that  the  joriBdiofcion 
of  the  courts  of  law  was  not  ousted. 

Prentice,  Q.C.,  and  LumUy  i9mt<A,  for  the  defen- 
dants, except  the  defendant  Longhurst^  now  showed 
cause.  It  18  well  established  law  that  the  effect  of 
the  enactments  under  which  the  defendants'  society 
was  incorporated,  and  of  similar  enactments,  is  to 
exclude  the  jurisdiction  of  the  superior  ooorta : 

Crisp  V.  Buriburyy  8  Binff.  394  ; 

Hiompson  v.  Planet  Bunding  Satiety,  28  L.  T.  Bep. 

N.S.  549;  L.  Sep.  15  Eq.  333 ;  42  L.  J.  964  Oh. ; 
Armitage  v.  WcMcer,  26  L.  T.  Bep.  OB.  182  ;  2  Kay 

A  J.  211 ; 
Ex  parte  Payne,  5  D.  &  L.  679 ; 
Reg.  V.  Mildenhall  Savings  Bank,  6  A.  &  S.  952 ; 
Reeves  v.  White,  17  Q.B.  995 ; 
Trott  V.  Hughes,  16  L.  T.  Bep.  O.S.  260; 
Pratt  on  Friendly  Societies,  7ih  ed.  p.  47;  Stfaed. 

▲.D.  1873,  p.  46. 

"  The  Legislature,"  said  Wood,  Y.C,  in  Armitage 
y.  Walker  (uhi  9up,),  "  intended  carefully  toproviae 
that  these  societies  should  not  be  dragged  before 
courts  of  law  or  equity,  if  it  could  possibly  be 
avoided,  and  has  taken  care  to  enact  that  the 
whole  discussion  of  their  affairs  shall  be  disposed 
of  in  a  cheap  and  summary  manner  by  the  decision 
of  any  arbitrator  or  justice  as  the  parties  shall 
choose,  and  when  they  have  once  made  their  elec- 
tion, the  power  of  the  justice  or  arbitrator,  acting 
always  within  the  rules  of  the  society,  is  complete, 
and  IS  not  subject  to  revision  by  any  court  of  law 
or  equity."  The  principle  established  by  the 
authorities  clearly  applies  to  the  plaintiff,  who, 
unless  he  is  a  member,  has  no  claim  upon  the 
society  at  all.  He  is  therefore  in  this  dilemma : 
Either  he  is  a  member,  in  which  case  his  claim 
must  be  referred,  or  he  is  not  a  member,  in  which 
case  his  claim  fails.  [Brett,  J. — The  case  of  the 
plaintiff  is  not  that  he  is  a  member,  it  is  rather 
that  the  defendants  will  not  admit  him  to  be  a  mem- 
ber.] At  all  events,  he  claims  *'  on  account  of"  a 
member  within  the  meaning  of  rule  30.  If  the 
plaintiff's  claim  be  allowed,  the  arbitration  danses 
may  be  evaded  by  any  member  assigning  his  shares 
to  a  stranger,  and  then  suing  in  respect  of  them. 
[Brett,  J.,  referred  to  Morieon  v.  Olover  (4  Ex. 
430),  the  effect  of  which  will  be  found  stated  in 
the  judgment  of  the  Lord  Chief  Justice.]  The 
intention  of  the  Legislature  as  to  assignment  clearly 
appears  from  the  analogous  statute  18  &  19  Vict. 
0.  63,  by  s.  40  of  which  "  every  dispute  between 
a  member  of  a  fHendly  society  established  under 
that  Act,  or  any  person  claiming  through  or  under 
a  member  or  under  the  rules  of  such  society,  and 
the  trustees,  shall  be  decided  in  manner  directed 
by  the  rules  of  such  society,  and  the  decision  so 
made  shall  be  binding  and  conclusive  on  all  parties 
without  appeal."  The  operation  of  this  section  is 
by  20  &  21  Vict.  c.  101,  s.  6,  extended  expressly  to 
disputes  between  **  the  executors,  administrators, 
nominee,  or  assigns  of  a  member  "  and  the  trus- 
tees of  the  society.  [Lord  Coleridox,  C JT. — ^Tha 
word  **  assigns "  must,  I  should  imagine,  be 
confined  to  cases  where  the  suit  is  for  the  bene6t 
of  the  assignor.  However,  that  may  be,  the  word 
does  not  appear  in  the  Act  under  which  the  defen- 
dants' society  was  established.]  The  insertion  of 
the  word  in  an  analogous  enactment  is  evidence  of 
the  general  policy  of  the  Legislature  which  was  to 
prevent  the  expense  of  litigation  by  the  establish- 
ment of  a  domestic  tribunal.  The  form  of  trans- 
fer had  to  be  witnessed  by  the  secretary,  who,  in 
this  case,  was  himself  the  transferor,    oy  giving 
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no  notice  to  the  society  of  the  transfer,  the  plain- 
tiff oondnoed  to  the  fraud  of  the  secretary,  whose 
signature  was  intended  to  act  as  a  check  upon  im- 
proper transfers. 

Darling,  for  the  defendant  Longhurst,  referred 
to  the  latter  portion  of  rule  4  of  the  society  which 
was  as  follows :  ''  Any  member,  not  having  executed 
a  mortgage  to  the  society  who  may  continae  to 
neglect  the  payment  of  his  subscriptions,  until 
the  fines  and  charges  incurred  thereon  equal  the 
amount  of  subscriptions  already  paid  by  him,  shall 
thereupon  cease  to  be  a  member,  and  forfeit  all  the 
moneys  paid  in  respect  of  the  shares  on  which  such 
fines  and  charges  haye  been  incurred  .  .  ."  Clearly 
this  is  a  rule,  the  application  of  which  might  give 
rise  to  a  dispute  which  would  have  to  be  referred 
to  arbitration  under  rule  30,  and  vet  the  applica- 
tion of  it  is  to  determine  membership.  Conversely 
it  is  equally  reasonable  that  the  commencement  of 
membership  should  be  referred  to  arbitration,  for 
in  both  cases  the  question  of  member  or  no  mem- 
ber is  the  one  at  issue. 

McIfUyre,  Q.C.,  and  F.  Turner,  for  the  plaintiff, 
were  not  called  upon  to  support  the  rule. 

Lord  CoLB&n>0£,  C.  J. — I  am  of  opinion  thskt  the 
rale  must  be  absolute  to  set  aside  the  nonsuit,  and 
to  enter  a  verdict  for  the  plaintiff  for  2002.  without 
interest.  The  ground  of  defence  which  has  taken 
is  shortly  this,  that  the  defendants  are  the  trustees 
of  a  society  under  the  Buildiqg  Societies  Acts,  and 
that  under  those  Acts  certain  disputes  are  refer- 
able to  a  domestic  arbitration  which  ousts  the  jaris- 
diction  of  this  court,  and  that  this  is  one  of 
those  disputes.  Now  there  is  no  doubt  that  in  a 
great  number  of  cases,  against  the  correctness  of 
the  decisions  in  which  I  have  not  a  word  to  say, 
actions  brought  against  t  ae  trustees  of  societies 
of  this  kind  by  individuals  admitted  to  be  mem- 
bers have  been  eithei  restrained  in  equity  or 
defeated  at  law.  Crisp  v.  Bunhury  (8  Bing.  394>) 
is  an  authority  very  strong  to  show  tha  even 
where  an  arbitration  has  been  demanded  on  the 
pait  of  the  member,  and  refused  on  the  part  of 
the  society,  the  trustees  can  set  up  the  arbitration 
clause  in  defence  to  an  action  springing  out  of  the 
very  same  dispute.  We  do  not  in  the  least  in- 
fringe upon  the  principles  established  in  that  case, 
but  to  this  case  those  principles  are  not  applicable.  • 
Here  we  have  an  action  upon  a  bond  fide  transfer 
of  his  shares  from  a  member  of  the  society  to  the 
plaintiff.  After  that  transfer  it  appears  that  the 
society  cancels  the  shares  transferred  and  ret  uses 
to  admit  the  plaintiff  as  a  member,  or  to  give  him 
any  of  his  rights  under  the  transfer.  The  plain- 
tiff daiois  those  rights,  and  this  is  the  dispute 
between  the  parties.  That  such  a  dispute  as  this 
should  be  referable  under  the  arbitration  clauses 
is  a  proposition  which  the  mere  statement  of  it 
shows  at  once  to  be  untenable.  Morison  v.  Glover 
(4  Ex.  430)  is  not,  to  be  sure,  an  authority  directly 
in  point.  It  is,  however,  a  case  a  fortiori  to  this. 
The  action  was  by  the  plaintiffs  as  trustees  of  a 
building  society  against  one  of  their  members 
whose  membership  was  never  in  dispute.  It  was 
admitted  that  among  the  matters  which  gave  rise 
to  the  action  there  were  matters  in  dispute  be- 
tween the  society  and  the  defendant  as  member. 
But  one  of  the  matters  out  of  which  the  action 
arose  was  of  a  different  character,  and  in  respect 
of  that  matter  the  defendant  was  not  sued  as 
member.  The  court  took  time  to  consider  their 
judgment,  and  Pollock,  C.B.  in  delivering  it  said : 


'*  It  was  contended  on  behalf  of  the  defendant 
that  whatever  question  arose  between  the  society 
and  its  members  must  be  referred  to  arbitration, 
and  that  therefore  the  plea  was  good.  No  doubt 
some  of  the  grounds  of  action  \were  matters  in 
dispute  between  the  society  and  the  defendant  in 
the,character  of  a  member,  and  there  may  be  strong 
reason  for  saying  that  if  the  claim  had  been  en- 
tirely confined  to  matters  of  that  description,  the 
case  of  Criep  v.  Bunhury  {uhi.  aup.)  would  have 
applied.  On  consideration  we  are  of  opinion  that 
if  any  other  rule  be  established  than  this,  that 
matters  in  difference  between  the  society  and  its 
members  in  the  character  of  members  can  alone 
be  referred  to  arbitration — ^if  we  go  one  step 
beyond  that,  then  extraneous  matters  of  any  kind, 
which  may  happen  to  be  in  dispute  between  the 
society  and  its  members,  ought  to  be  the  subject 
of  a  reference.  It  appears  to  us,  therefore,  that 
the  words  'matters  in  dispute'  must  be  real 
matters  in  dispute  between  the  society  and  its 
members  as  memhers  " — this  the  court  italicises — 
"and  not  in  any  other  capacity."  The  dispute 
here  being  whether  a  particular  person  be  a  mem- 
ber or  not,  I  cannot  out  think  that  Morison  v. 
Olover  is  an  a  fortiori  case  to  this.  Then  Mr. 
Darling  refers  us  to  rule  4,  and  suggests  that  the 
effect  of  that  rule  and  of  rule  30  is  to  bring  the 
determination  of  the  c^uestion  of  membership  or 
non-membership  within  the  arbitration  clauses. 
If  that  be  the  construction  of  rule  4,  I  should 
doubt  whether  the  rule  would  not  be  uUra  vires. 
It  appears,  however,  that  rule  4  may  be  construed 
as  applying  only  to  cases  where  the  party  within 
its  meaning  has  been  once  a  member,  so  that  the 
arbitration  clauses  would  only  operate  upon  the 
question  whether  the  rules  under  which  members 
are  liable  to  expulsion  have  been  properly  applied 
in  a  particular  case.  The  concession  on  both  sides 
that  the  party  was  once  a  member  would  be  a  con- 
dition precedent  to  the  arbitration  clauses  taking 
effect,  if  the  Legislature  had  intended  that  these 
arbitration  clauses  should  operate  in  cases  like  the 
present,  where  the  very  claim  to  membership  is 
repudiated  in  its  inception,  we  should  have  had  in 
sect.  27  of  10  Geo.  4,  c.  26  the  words  *'  claiming 
to  be  members "  instead  of  the  words  "  claiming 
on  account  of."  The  nonsuit,  therefore,  was  wrong. 
No  case  has  been  cited  where  the  arbitration 
clauses  have  been  held  to  extend  so  far  as  we  are 
asked  to  extend  them,  and  the  cases  which  have 
been  cited  have  no  application.  We  should  be 
extending  those  authorities  far  too  widely  if  we 
were  to  hold  that  thej  applied  to  khe  ordinary 
case  of  a  plaintiff  suing  a  building  society  in  his 
own  right. 

Brett,  J. — The  two  questions  here  are,  first, 
what  was  the  dispute  between  the  plaintiff  and 
the  defendants  ?  and,  secondly,  whether  the  Act 
10  Geo.  4,  c.  56  could  prevent  the  phiintiff  from 

Srosecuting  his  claim  in  the  ordinary  manner. 
Tow,  as  to  the  first  question,  it  seems  that  the 
plaintiff  claimed  as  the  legal  transferee  of  the 
shares  formerly  held  by  Foobe,  aud  that  his  cause 
of  action  was  that  the  transferred  shares  were 
cancelled.  The  defendants'  answer  is  that  the 
plaintiff  is  not  the  legal  transferee,  inasmuch  as 
although  Foote  had  assumed  to  transfer  the 
shares,  so  far  as  he  could,  yet  that  he  could  not 
transfer  them,  and  the  defendant  had  naucelled 
them  on  account  of  certain  debts  owing  to 
them  by  Foote.    Such,  then,  was  the  dispute  be- 
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tween  the  parties — was  the  plaintiff  legal  trans- 
feree, or  was  he  not  ?  Now  in  one  sense  this  is  a 
dispute  between  the  society  and  one  of  its  mem- 
bers, bat  in  the  sense  which  is  material  to  the 
present  case  it  is  not.  For  Morison  t.  Olover 
{uhi,  8up,)  decides  that  the  trae  constriction  of 
these  sections  is  that  the  sabject-matters  of  dis- 
putes, in  order  to  bring  them  within  the  arbitra- 
tion clauses,  must  be  questions  between  the 
society  as  such  and  the  member  as  such.  It  is 
impossible  to  twist  the  words  of  the  sections  into 
any  other  meaning.  The  case,  therefore,  is  not 
within  the  section,  and  rule  30  has  no  operation 
to  oust  the  jurisdiction  of  the  court.  It  is  then 
said  that  tho  plea  was  proved.  I  should  be  iuclined 
to  say  that  the  plea  was  bad  on  demurrer,  inasmuch 
as  it  does  not  allege  that  the  plaintiff  was  a  mem- 
ber. However,  it  is  enough  to  sav  that  the  plea 
was  not  proved,  inasmuch  as  the  plaintiff  was  not 
claiming  on  account  of  Foote  but  on  his  own  ac- 
count. Lastly,  Mr.  Darling  points  to  rule  4,  and 
argues  that  as  that  rule  authorises  an  arbitration 
as  to  whether  a  member  is  or  is  not  to  cease  to  be 
such,  it  is  inconsistent  to  hold  that  arbitration 
may  not  also  settle  the  question  whether  a  person 
is  to  be  admitted  to  membership.  Now  whether 
cases  under  rule  4  would  come  under  rule  30  is  at 
least  doubtful,  but  assuming  that  they  do,  the 
only  right  given  is  to  cancel  the  shares  of  persons 
already  members,  and  to  determine  the  propriety 
of  the  cancellation  may,  within  the  statute,  be  a 
matter  to  be  referred,  so  that  this  last  suggestion, 
however  ingenious,  does  not  assist  the  defen- 
dants. 

Grove,  J. — I  am  of  the  same  opinion.  The  ar- 
bitration clauses  give  a  particular  mode  of  ar- 
ranging internal  disputes.  The  plaintiff  comes 
forward  and  says  that  he  has  a  right  to  have  the 
benefit  of  these  clauses.  This  benefit  he  would 
have  if  be  could  obtain  what  the  defendants  de- 
cline to  grant  by  cancelling  the  shares  transferred 
lo  him.  Thus,  by  the  very  act  which  leads  to  the 
present  action,  the  defendants  deprive  him  of  the 
benefit  of  the  arbitration,  and  in  another  breath  set 
up  those  very  arbitration  clauses  against  him. 
This  is  a  course  which  is  absolutely  inconsistent. 
As  to  whether  the  plea  is  proved,  mv  brother 
Brett  rightly  points  out  that  the  plaintiff  is 
claiming  not  "  on  account  *'  of  Foote  but  on  his 
own  account. 

LiNDLEY,  J. — I  am  of  the  same  opinion.  The 
object  of  these  clauses  is  to  settle  internal  dis- 
putes, and  they  assume  that  these  disputes  are  be- 
tween the  body  and  the  persons  withm  that  body, 
where  a  dispute  arises  with  a  person  without  that 
body,  these  clauses  have  no  application. 

Attorneys  for  the  plaintiff,  Pateraons,  Sons,  and 
Oatifier. 

Attorneys  for  the  defendant  Longhurst,  /.  A. 
Bedhead,  for  B,  Langdale  Barrows,  Matlock. 

Attorney  for  the  other  defendants,  H.  B, 
Silvester, 
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Jwie  14, 15,  and  26, 1875. 

London  and  Nobth  Westbbjt  Railway  Coxpant 

v.  buckmastbr. 

Bating — License  to  use  stables — Demise — Exdusive 

occupation, 

A  raHufay  company  granted  to  coal  owners  ihs  iim 
of  certain  stables  [sUuaie  within  the  yremises  of 
the    railway  station,    and    approachable     onUf 
through  the  gaies  between  the  station  and  the 
public  roads)  under  agreements  containing  the 
foUoroing    terms:      "In    consideraiion    of    the 
London  ami  North  Western  BaUway  CompoMy 
permitting  us  to  occupy  arid  use  a  stahle  for  the 
accommodaiion  of  fowr  horses  at  or  near  the  0. 
station  of  the    said    company,    we    do    hereby 
undertake  and  agree  that  we  vnll  pay  the  said 
railway  company  the  clear  m,onihly  rent  or  sum 
of  12.  bs.,  without  any  deduction,  ^<%     And  toe 
undertake  and  agree,  so  long  as  we  shaU  occupy  or 
use  the  said  stahle  to  observe,  perform,  and  be  bound 
by  the  byelaws,  rules,  and  regulations  which  shaU, 
for  the  tims  being,  be  issued  or  prescribed  by  the 
said  railway  company  for  the  government  and  use 
of   their  railway    station,  premises,    and    eon- 
veniences.    And  we  further  undertake  and  agree 
to  give  and  deliver  up  possession  of  the  said  stable 
ai  the  expiration  of  one  month  after  a  notice  in 
writing  for  that  purpose"     The  railway  company 
did  not,  in  fad,  exercise  any  control  over  or  use 
any  of  the  stables  during  the  currency  of  these 
agreements;   and  none  of  the  byelaws,  Ades,  or 
regulations  of   the  company    had    referenee  to 
them, 
Heldf  by  the  Exchequer  Chamber,  affirming  the 
Queen*s  Bench,  that  under    the    circumetancis 
(although  Cleasby,  B.,  Grove,  and  Denman,  J  J. 
dissented  as  to  the  effect  of  this  agreement  taken  by 
itself),  the  railway  company  was  properly  rated 
for  these  stables. 
This  was  an  appeal  by  the  plaintiffs  against  a 
decision  b^  the  Court  of    Queen's  Bench  (Black- 
bum,  Quam,  and  Archibald,  JJ.),  in  favour  of  the 
defendfiuits  upon  a  special  case  stated  in  an  action 
of  replevin. 

The  special  case,  with  the  plaintiffs  and  defen- 
dants' points,  the  ar^ments  of  counsel,  and  the 
iudgments  of  the  court  below  are  fully  reported 
31  L.  T.  Bep.  835 ;  also  L.  Eep.  10  Q.  B. 

LitUer,  Q.O.,  with  him  Webster,  argued  for 
plaintiffs,  the  appellants. 

Herschell,  Q.G.,  with  him  Olen,  in  support  of  the 
decision  of  the  Queen's  Bench. 

The  arguments  were  similar  to  those  before 
reported,  and  may  be  gathered  from  the  judgments 
of  the  court.  Cur.  adv.  vuiL 

June  26. — Cleasbt,  B.,  delivered  the  judgment 
of  himself.  Grove  and  Denman,  J  J. — It  must  be 
taken  as  admitted  that  if  the  rate  was  bad  as  to 
the  stable,  the  plaintiffs  in  this  action  of  replevin 
are  entitled  to  succeed.  As  I  understand,  at  least 
three  of  my  learned  brothers  are  in  favour  of 
affirming  the  judgment,  and  as  this  is  not  a  case 
which,  it  is  to  be  hoped,  will  be  carried  further,  it 
might  seem  superfluous  for  me  to  give  my  reat^onB, 
and  my  only  ground  for  doing  so  is  to  prevent  the 
judgment  of  a  court  of  error  from  having  the 
effect,  which  in  one  view  it  might  have,  of 
materially  unsettling  the  law  of  rating.     If  it 


MAGISTRATES'  OASfiS. 


601 


Ex.  Gh.] 


London  and  Nokth-Wistean  Bailwat  Gomfant  v.  Buckmastek. 


[Ex.  Ch. 


was  a  correct  conclusioo  from  the  facts  stated  in  ' 
this  case  that  the  whole  of  the  station  within  the 
boandaries  marked  was  to  he  regarded  as  one 
tenement,  and  occupied  as  such  by  the  railway 
company,  in  the  same  manner  as  a  dwelling  house, 
though  let  off  in  parts  to  various  tenants,  is  all  in 
the  occupation  or  the  landlord,  the  rate  would  be 
right.  The  oyerseers  have  treated  it  so,  but  I 
fear  their  doing  so  cannot  be  treated  as  evidence  of 
the  fact,  since  it  is  the  matter  now  in  dispute,  and 
it  is  their  interest  to  treat  it  so,  because  if  the 
whole  is  one  occupation  the  stables  would  be  part 
of  the  subject  of  rating  whether  used  or  not,  like 
simply  lodgings  in  a  house.  I  must  say  the 
materials  are  very  slight  for  regarding  it  all  as 
one  occupation.  It  does  not  appear  that  there  is 
any  gate  in  the  opening  into  the  public  street, 
still  less  that  it  is  ever  closed,  much  less  locked. 
Indeed  it  seems  clear  from  paragraph  9  that 
there  is  only  a  gateway  and  no  gate  where  the 
tenants  of  the  stables  have  access;  though  there 
is  a  gate  at  the  other  end,  near  Lavender  Hill. 
The  only  outer  door,  therefore,  is  that  of  the 
stable  itself,  and  the  consequence  of  holding  it 
all  to  be  one  occupation  would  be  that)  if  the 
stable  was  broken  into,  and  a  horse  stolen,  the 
stable  must  be  described  in  the  indictment  as 
the  stable  of  the  railway  company.  And  if  the 
only  outer  door  is  that  of  the  stable,  the  case  of 
the  stable  can  hardly  be  distinguished  in  any 
particular  from  that  of  the  offices,  and  the  idea 
of  a  curtilage  seems  to  be  inapplicable.  The 
existence  of  an  outer  door,  with  a  servant  ap- 
pointed and  removable  by  the  railway  company 
to  take  charge  of  it,  if  there  was  one,  would  be 
by  no  means  conclusive,  as  appears  by  the  case 
of  Beg.  y.  St.  George*8  Union.  It  is  stated  in 
paragraph  20  that  unless  the  facts  establish  an 
occupation  by  the  railway  company  they  are  not 
occupiers.  It  is  not  to  be  inferred  because  it 
would  seem  convenient ;  still,  if  upon  the  materials 
before  them,  and  in  the  absence  of  any  such  facts 
as  I  have  adverted  to,  my  learned  brothers  feel 
justified  in  concluding  that  the  facts  which  do 
appear  are  such  that  the  stables,  if  not  used,  could 
not  be  returned  to  the  overseers  as  empty,  but 
roust  be  rated  as  part  of  the  occupation  of  the 
railway  company  (like  the  case  of  a  house  with 
lodgers),  upon  this,  which  is,  I  think,  only  a  con- 
clusion of  fact,  I  would  rather  acquiesce  in  their 
conclusion  than  rely  upon  my  own  view.  But  if 
the  case  is  to  be  regarded  as  depending  upon  the 
effect  of  the  agreement  between  the  railway  com- 
pany and  the  gentleman  who  it  was  said  formed 
the  Clay  Gross  Company  (and  it  was  mainly,  if 
not  entirely,  upon  this  that  the  case  was  argued), 
I  could  only  come  to  the  conclusion  that  the  effect 
of  the  agreement  was  to  hand  over  the  occupation 
and  possession  of  the  stable  to  the  tenant  in  the 
same  way  as  it  does  with  the  offices.  Upon  this 
it  must  be  noticed  that  the  question  is  not  what 
the  title  of  the  Clay  Cross  Company  to  the  posses- 
sion was,  but  what  their  possession  in  point  of  fact 
was.  And,  therefore,  it  is  wholly  immaterial  that 
the  agreement  of  the  railway  company  was  only  by 
pEurol  and  not  under  seal.  The  rent  paid  by  the 
Clay  Cross  Company  was  still  rent  paid  for  the 
stable,  and  could  not  be  recovered  back  upon  the 
ground  that  the  agreement  was  imperfect.  Treat- 
ing, therefore,  the  stable  as  a  separate  tenement, 
and  the  subject  of  separate  occupation,  the  follow- 
ing reasons  satisfy  me  that  the  subject  of  the  ^ 
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agreement  was  the  occupation  and  possession  of 
the  stable  itself^,  and  not  the  mere  easement  and 
right  to  put  horses  in  it.  First,  the  language 
''  use  and  occupation  of  a  stable  by  the  permission 
of  the  landlord,"  is  the  usual  and  regular  language 
when  the  thin^  itself  is  let.  Although  the  words 
are  "  a  stable,  and  not  **  the  stable,  as  soon  as 
the  subject  matter  of  the  agreement  was  made 
certain  by  one  particular  stable  being  used,  the 
two  descriptions  would  mean  the  same  thing.  I 
should  myself  read  the  words  "  a  stable  for  the 
accommodation  of  four  horses,"  as  indicating  a 
particular  stable,  but  this  would  be  immateriaJ  as 
soon  as  it  was  certain  what  stable  formed  the  sub- 
ject which  the  agreement  was  to  apply  to.  It  is 
worthy  of  notice  that  the  same  words  "  permitting 
to  use  and  occupy,"  are  used  as  regards  the  offices, 
and  as  to  them,  the  possession  was  no  doubt  given 
up.  Secondly,  by  the  terms  of  the  agreement 
"  rent  is  to  be  paid."  The  word  "  rent "  generally 
means  what  is  paid  by  a  tenant  to  his  landlord  for 
the  occupation  of  the  property  of  the  latter,  and 
carries  with  it  the  right  of  distress  upon  what  is 
let.  Thirdly,  the  tenant  is  to  deduct  property  tax 
from  the  rent.  But  he  can  only  deduct  property 
tax  because  he  pays  it,  and  he  only  pays  it  because 
he  is  assessed  to  it,  and  he  is  only  assessed  to  it 
because  he  is  the  occupier.  Fourthly,  the  tenant 
is  not  to  make  any  other  deductions  from  the  rent. 
This  must  refer,  amongst  other  things,  to  the  poor 
rate;  the  clause  is  almost  an  invariable  one  in 
leases  and  agreements,  and  that  is  its  recognised 
meaning.  The  tenant  thus  is  not  to  deduct  poor 
rate,  that  is,  he  is  to  pay  it  himself,  bpt  this  is 
because  he  is  rated  to  it,  and  he  is  rated  to  it  be- 
cause he  is  the  occupier.  Thus  the  agreement  of 
the  parties,  so  far  as  I  can  collect  it,  is  that  the 
tenant  is  to  pay  poor  rate,  but  the  present  decision 
is  that  the  landlord  is  to  pay  poor  rate.  Lastly, 
the  tenant  is  to  give  up  "  possession  of  the  said 
stable  "  at  a  month's  notice.  But  unless  he  has 
possession  of  the  stable,  how  is  he  to  give  it  up  to 
the  railway  company  ?  The  railway  company  are 
always  in  possession  of  it.  And  the  clause  in  the 
agreement  on  this  subject  is  very  precise,  for  pro- 
vision is  made  for  a  payment  of  a  proportional  part 
of  the  rent  if  the  notice  did  not  agree  with  the  rent 
day,  and  for  the  notice  being  served  upon  the  exe- 
cutors and  administrators  of  the  tenant  (I  before 
mentioned  that  the  Clay  Cross  Company  was  said 
to  consist  of  one  person),  or  might  be  given  by 
affixing  it  upon  a  conspicuous  part  of  the  stables. 
This  last  clause  is  an  usual  one  in  leases  and 
agreements,  and  is  of  great  service  when 
premises  are  left  empty  and  the  tenant  cannot  be 
found  or  there  is  at  the  time  no  personal  represen- 
tative, and  it  shows  almost  conclusively  that  the 
railway  company  could  not  lawfully  take  possession 
of  the  empty  stables,  and  would  be  trespassers  if 
they  did  so,  without  this  notice,  and  yet  they  are 
said  to  be  always  in  possession.  Treating,  there- 
fore, the  stables  as  a  separate  tenement  and  cap- 
able of  separate  occupation,  I  think  to  hold  that 
the  agreement  set  out  does  not  make  the  Clay 
Cross  Company  the  occupiers  would  introduce 
great  uncertainty  into  the  law  of  rating,  and  on 
that  account  I  have  added  the  above  remarks.  I 
do  not  think  that  the  case  of  Beg.  v.  Trent  and 
Mersey  Navigation  Compary,  a  lime  quarry, 
(4  B.  &  0.  67),  and  Bex  y.  Marquis  of  Salishwry, 
tolls,  (8  A.  &  E.,  716),  govern  the  present  caae. 
Indeed  they  have  little  or  no  bearing  upon  tbe 
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question  of  who  is  in  the  actual  possession  of  such 
a  tenement  as  a  stable.  It  is  found  as  a  fact 
(Par.  20)  that  none  of  the  byelaws  are  material  to 
the  question  of  occupation.  And  it  seems  hardly 
reasonable  to  suppose  the  byelaws  could  be  made 
for  such  an  object  as  would  affect  the  possession 
of  a  particular  stable  under  an  agreement.  It  is  also 
to  be  noticed  that  the  words  of  the  agreement  as 
to  byelaws  are  that  the  tenant  will  observe  the 
byelaws,  rules,  and  regulations  to  be  made  for  the 
government  and  use  of  the  railway  station  premises 
and  conveniences.  This  can  hardly  mean  for  the 
government  and  use  of  the  stable  let;  it  may  well 
mean  use  of  platforms,  open  spaces,  gates,  &c., 
which  may  interfere  with  the  convenience  of  the 
occupier  of  the  stable,  but  not  give  a  right  to  the 
railway  company  to  interfere  with  the  occupation 
and  possession  of  the  stable  itself  without  due 
notice.  If  the  rest  of  the  agreement  gives  an 
independent  possession  to  the  tenant,  such  a  clause 
ought  to  have  a  meaning  not  inconsistent,  if  it 
can  have  a  consistent  meaning. 

AuFHLETT,  B.  delivered  the  judgment  of  Lord 
Coleridge,  C.J .,  Pollock,  B.,  and  himself. — This  is 
an  appeal  from  a  decision  of  the  Court  of  Queen's 
Bench  that  the  plaintiffs  were  properly  rated  as 
occupiers  in  law  in  respect  of  certain  lines  of  rail- 
way, and  a  stable,  all  within  the  ambit  or  curtilage 
of  their  station  at  Clapham  Junction,  and  that 
consequently  a  distress  levy  for  the  rates  was 
good.  This  court  was  unanimously  of  opinion,  on 
hearing  the  appellants'  counsel  only,  that  so  far  as 
related  co  the  lines  of  railway  the  plaintiffs  were 
liable  to  be  rated,  and  accordingly  the  only  point 
left  for  decision  is  as  to  the  stable,  which  was  de 
facto  in  the  occupation  of  the  Clay  Cross  Company, 
under  the  agreement  dated  5th  Feb.  1870,  set  out 
in  the  case.  If  the  effect  of  that  agreement  was 
to  create  an  actual  demise  of  the  stable  in  favour 
of  the  Clay  Cross  Company  it  was  not,  and  in  my 
opinion  could  not,  be  successfully  disputed  that  the 
latter  company  and  not  the  plaintiffs  were  the 
proper  parties  to  be  rated,  and  that  consequently 
the  decision  of  the  court  below  was  wrong.  It 
was,  however,  contended  on  the  part  of  the  defen- 
dants that  the  agreement  did  not  create  any 
estate  but  merely  operated  as  a  licence  to  the  Clay 
Cross  Company  to  occupy  and  use  the  stable  as  an 
easement;  and  if  that  is  the  true  construction  I 
am  of  opinion  that  the  Clay  Cross  Company  had 
not  a  rateable  occupation,  and  that  the  decision  of 
the  court  below  was  therefore  correct.  For  it 
appears  to  be  settled  that  a  mere  licensee  is  not 
liable  to  be  rated  unless  he  has  the  sole  and  exclu- 
sive occupation,  and  in  my  opinion  the  clause  of 
the  agreement  whereby  the  Clay  Cross  Company 
were  to  be  bound  by  the  bye-laws,  &c.,  from  time 
to  time  made  by  the  plaintiffs,  is  sufficient  when 
taken  in  connection  with  the  other  circumstances 
stated  in  the  case  to  show  that  the  plaintiffs  were 
to  retain  a  control  over  the  stable  as  part  of  their 
station.  It  is  true  that  the  company  have  not  in 
point  of  fact  exercised  any  control  over  the  stable 
during  the  currency  of  the  agreement,  but  that  I 
think  is  quite  immaterial;  the  power  to  exercise 
such  control  is  sufficient  to  prevent  a  mere  licensee 
from  acquiring  a  rateable  occupation.  Thus  in 
Ui'(j.  V.  2Ven^  and  Merseif  Navigation  Company 
(4  B.  &  C.  57),  where  the  company  under  a  power 
from  the  proprietors  of  certain  limestone  quarries 
entered  and  continued  exclusively  for  more  than 
twenty  years  to  work  the  quarries,  paying  2d.  per 


ton,  it  was  nevertheless  held  that  because  the 
proprietors  might  if  they  pleaded  have  granted 
(although  they  in  fact  never  did)  a  similar  privi- 
lege to  other  persons,  the  company  had  not  an 
exclusive  occupation  so  as  to  make  them  liable  to 
be  rated.    The  only  question  then  which  remains, 
is  whether  the  agreement  did  in  fact  operate  as  an 
actual  demise,  and  I  have  come  to  the  conclasion 
that  it  did  not.    For  first  it  may  be  observed  that 
it  contains  no  express  obligation  on  the  plaintifTs 
to  do  anything,  and  it  is  consequently  not  signed 
by  any  person  on  their  behalf,  but  it  imposes  many 
obligations  upon  the  Clay  Cross  Company  in  con- 
sideration of  the  plaintiffs    permitting  them   to 
occuny  and  use  a  stable  for  the  accommodation  of 
four  horses.    This  is  certainly  remarkable  if  it  was 
the  intention  of  the  parties  that  an  actual  tenancy 
should  be  created,  but  might  be  expected  if  there 
was  to  be  a  mere  permissive  occupation.     I  think, 
however,  that  if  the  plaintiffs  had  been  individuals 
and  not  a  company,  as  to  which  I  shall  say  more 
presently,  it  would  be  inferred  that  there  was  a 
contemporaneous  parol  agreement  on  the  part  of 
the  plaintiffs  to  give  effect  to  the  consideration 
mentioned  in  the  agreement,  that  is  to  say  to 
permit  the  Clay  Cross  Company  *'  to  occupy  and 
use"    a  stable   for  the   accommodation  of   four 
horses.    But  what  is  the  meaning  of  these  words 
"  occupy  and  use  "  P   They  are  no  doubt  not  incon- 
sistent with  and  might  well  operate  and  create  a 
demise  if  the  rest  of  the  agreement  or  the  sur- 
rounding circumstances  afford  reasonable   proof 
that  such  was  the  intention  of  the  parties,  but 
taken  by  themselves  they  do   in   my  iudgment 
more  properly  denote  a  mere  permissive  occupa- 
tion  or  easement  resembling  that  of    a  lodger. 
The  only  passage  I  can  find  in  the  rest  of  the 
agreement  that  appears  to  countenance  a  more 
extensive  meaning  to  those  words  is  that  which 
stipulates  that  the  rent  is  to  be  paid  "  without  any 
deduction  whatever,  property  tax  only  excepted," 
from    which  it  is  sought    to    be    inferred,    not 
without    some  plausibility,  that  the  rates   were 
to  be  paid  by  the  Clay  Cross  Company.    I  think, 
however,  that  the  inference  cannot  be  properly 
made    in    this    case.      I    should    have    expected 
(if    that    was    the  intention)  to  find  rates  and 
taxes  specifically  mentioned,  and  as  to  the  words 
"  without    any    deduction    whatever,"    they   are 
merely  common  form,  and  may  have  been  used 
here  to  introduce  the  exception  of  the  property 
tax    which    might,    I    suppose,     be    paid    by   a 
mere  lodger  when  a  periodical  rent  is  reserved. 
And  it  may  be  further  observed  that  the  property 
tax  generally,  and  not  merely  the  landlord's  pro- 
perty tax,  is  excepted,  whereas  if  a  tenancy  were 
created,   there  would  be  a  tenant's  property  tax 
as  well,  which  could  not  of  course  have  been  in- 
tended to  be  excepted.      This  may  be  thonght 
rather  to  look  as  if  the  parties  were  aware  that 
there  was  to  be  no  tenancy,  and  therefore   no 
tenant's  property  tax  to  be  paid.    The  provision 
as  to  quitting  and  delivering  up  possession  of  the 
stable  at  the  expiration  of  one  month  after  notice 
to  the  Clay  Cross  Company,  or  their  executors  or 
administrators,  does  not  appear  to  me  to  afford 
any  inference  that  an  actual  demise  was  intended, 
inasmuch  as  it  would  be  as  suitable  to  a  lodger  for 
instance  as  to  a  tenant.    Any  licence  of  that  kind 
being  accompanied  by  an  interest  might  as  well 
here  bo  extended  to  executors.     But  if  there  was 
(as  contended)  not  a  mere  licence,  but  a  demise,  it 
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would  be  assignable,  and  it  is  difficult  to  account 
for  assigns  not  being  mentioned  in  the  clause  re- 
specting notice.  It  must  be  admitted,  however, 
that  inferences  drawn  from  an  accurate  criticism 
of  the  particular  expressions  of  an  agreement  of 
this  kind  taken  by  themselves  are  vague  and  am- 
biguous, and  I  do  not  rest  much  upon  them.  The 
broad  fact  remains  that,  considering  that  the  stable 
was  within  the  curtilage  or  ambit  of  the  station, 
and  evidently  intended  for  the  accommodation  of 
the  coal  dealers  who  occupied  offices  provided  for 
them  by  the  plaintiffs,  and  carried  on  their  busi- 
ness in  connection  with  the  plaintiff's  railway,  it 
is  in  a  great  degree  improbable  that  the  plaintiffs 
should  have  intended  to  grant  a  demise  with  no  pro- 
viso against  alienation,  and  no  poiver  of  re-entry 
incase  the  stables  should  housed  for  other  pur- 
poses than  the  accommodation  of  horses,  it  is 
possible  that  considerable  annoyance  and  incon- 
venience might  arise  in  this  way  before  the  plain- 
tiffs could  eject  a  disac^reeable  tenant  by  notice  in 
due  course  of  law,  all  danger  of  which  would  be 
avoided  if  the  agreement  operated  as  a  licence 
only.  As,  therefore,  the  language  is  at  least  as 
applicable  to  a  licence  as  to  a  demise,  I  think  that 
justice  and  convenience  alike  require  that  it  should 
be  so  construed.  And  further,  I  think  there  is 
force  in  the  observation  of  my  brother  Qaain  in 
his  judgment  in  the  court  below,  respecting  the 
use  of  the  indefinite  article  before  stable, 
in  the  agreement,  and  in  the  reasons  which 
he  gives,  and  which  therefore  I  will  not  repeat, 
that  it  was  only  intended  to  give  the  Clay  Cross 
Company  and  the  other  coal  dealers  accommoda- 
tion for  four  horses  in  some  stable  on  the  pre- 
mises, lit  the  selection  of  the  plaintiffs,  and  wnich 
might  be  possibly  part  of  a  larger  stable  if  con- 
venience required  it.  There  was  another  point 
raised  by  Mr.  Herschell  which  1  think  is  deserving 
of  consideration.  The  plaintiffs  are  a  corporation, 
and  cannot  therefore  create  any  estate,  not  even  a 
tenancy  at  will,  except  by  an  instrument  under 
their  corporate  seal ;  how  then  can  the^  be  bound 
by  a  parol  agreement  for  a  demise,  if  in  fact  any 
was  entered  into  by  aTiy  person  on  their  behalf, 
when  the  Clay  Cross  Company  was  let  into 
possession  P  The  plaintiffs'  agents  might  of 
course  give  to  that  company  the  physical  pos- 
session of  the  stable,  but  I  see  nothing  to  prevent 
the  plaintiffs  from  terminating  that  possession  at 
any  time  without  giving  the  month's  notice  re- 
quired by  the  agreement,  and  it  may  be  that  it 
was  the  knowledge  of  that  circumstance  which 
occasioned  the  agreement  to  be  drawn  up  without 
any  stipulation  on  the  part  of  the  plaintiffs.  In 
Beg.  V.  The  Marquis  of  Salisbury  (8  A.  &  E. 
716),  it  was  held  the  Marquis  was  rateable  for 
tolls  of  which  he  was  the  owner,  and  not  his 
tenants,  who  had  actually  received  and  paid  rent 
for  the  same  under  a  parol  agreement,  and  the 
decision  was  based  on  the  ground  that  the  tolls 
from  their  nature  could  only  pass  by  deed,  and  no 
interest  at  law  therefore  had  passed  out  of  the 
Marquis.  This  authority  was  applicable  to  the 
case,  if  no  interest  passed  out  of  the  plaintiffs 
lor  want  of  an  instrument  under  their  corporate 
seal.  I  do  not  wish,  however,  to  rest  my  judgment 
upon  this  somewhat  technical  point,  but  upon  the 
substantial  merits  of  the  case  I  think  that  the  judg- 
ment of  the  court  below  was  r*ght,  and  that  the 
appeal  ought  to  dismissed.  Judgment  affirmed. 

Attorneys :  U.  F,  Roberts ;  /.  C.  F,  W.  Uogers, 
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Watkins  (app.)  v.  Major  (resp.) 

Game — 1  ^  2  Will,  4,  c.  32,  s.  30 — Jurisdiction  of 
justices — Claim  of  an  impossible  and  absurd 
right — Mens  rea. 

Under  1^2  Will.  4,  c.  32,  s,  30,  a  person  may  be 
convicted,  although  lie  had  no  mens  rea  at  the 
time  of  committing  the  trespass  ;  and  therefore  a 
claim  of  right  impossible  in  point  of  law,  and 
unsupported  by  any  evidence  sliowing  any  ground 
for  its  assertion,  wiU  not  oust  the  jurisdiction  of 
the  m^igistrates  to  convict,  even  though  the  claim 
be  set  up  bona  fide. 

The  appellants  father  claimed  as  a  commoner  a 
right  to  shoot  ovei'  a  common,  part  of  a  manor, 
and  gave  notice  to  the  lord  of  the  majior  that  his 
son  would  shoot  tliere,  in  pwrsuance  of  the  right 
so  claimed.  The  a/ppdlant  was  summoned  before 
the  magistrates  upon  an  information  laid  under 
1^2  WUl.  4,  c.  32,  s.  30,  charging  him  with 
having  shot  a  rabbit  on  the  common,  when  it  was 
objected  that  the  magistrates  had  no  jurisdiction, 
there  having  been  a  bond  fide  claim  of  right 
set  u/p. 

No  evidence  could  be  produced  in  support  of  the 
alleged  right,  which  was  indeed  an  impossible  one 
in  point  of  law,  but  the  claim  was  not  set  up  as  a 
frivolous  pretext  to  escape  a  conviction,  but  was 
bond  fide  in  the  sense  of  being  believed  in  by  the 
appellant  and  his  father. 

The  magistrates  overruled  the  objection,  and  con- 
victed the  appellant. 

Held  {affirmina  the  conviction),  that  the  magistrates 
were  entitled  to  disi'egard  the  claim  of  right  alto- 
gether,  and  that  their  jurisdiction  was  not  thereby 
ousted,  because,  as  the  ahsence  of  inens  rea  is  not 
necessarily  a  defence  under  this  statute,  a  person 
setting  up  an  absurd  and  unreasonable  claim  of 
right  must  show  some  ground  for  its  assei'tion. 

Case  stated  by   magistrates  of    the   county   of 
Somerset,  under  20  &  21  Vict.  c.  43  : 

At  a  petty  sessions  holden  at  Dunster,  in  the 
said  county,  on  the  2^th  Sept.  1874,  an  informa- 
tion was  preferred  by  the  said  Thomas  Major, 
hereinafter  called  the  respondent  (on  behalf  of  the 
Bev.  William  Sweet  Escott,  against  the  said 
Maurice  Mahon  Watkins,  hereinafter  called  the 
appellant),  under  sect.  30  of  the  statute  1  &  2 
Will.  4,  0.  32,  charging  for  that  he  the  said  appel- 
lant, on  the  9th  Sept.  1874,  at  the  parish  of 
Danster,  in  the  daytime  of  the  said  day,  to  wit, 
about  the  hour  of  six  o^clock  in  the  afternoon, 
unlawfully  and  wilfully  did  commit  a  trespass  on  a 
certain  piece  of  land  situate  in  the  said  parish  of 
Dunster,  called  Alm*s  Hill,  part  of  Alcombe 
Common,  within  the  manor  of  Alcombe,  and  then 
and  there  being  in  the  tenure  of  the  said  William 
Sweet  Escott  (therein  called  William  Escott),  as 
lord  of  the  said  manor,  by  then  and  there  wilfully 
entering  and  being  in  the  daytime  as  aforesaid  on 
the  said  land  in  search  and  pursuit  of  conies  with- 
out the  licence  and  consent  of  the  said  William 
Escott  or  of  any  person  havmg  the  right  of  killing 
the  conies  upon  such  land,  contrary  to  the  form  of 
the  said  statute.  And  the  said  information  was 
heard  and  determined  by  us,  the  said  parties 
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respectively  being  then  present,  and  upon  such 
hearing  the  app)ellant  was  convicted  before  us  of 
the  said  offence,  and  we  adjudged  him  to  pay  a 
penalty  of  1{. 

And,  whereas,  the  said  appellant  being  dissatis- 
fied with  our  determination  upon  the  hearing  of 
the  said  information,  as  being  erroneous  in  point 
of  law,  hath,  pursuant  to  the  said  statute  (20  &  21 
Vict.  c.  43),  duly  applied  to  us  in  writing  to  state 
and  sign  a  case,  setting  forth  the  facts  and  the 
grounds  of  such  our  determination  as  aforesaid  for 
the  opinion  of  this  court,  and  on  his  behalf  a  re- 
cognisance has  been  entered  ihto  as  required  by 
the  said  last-mentioned  statute. 

Now,  therefore,  we  the  said  justices,  in  com- 
pliance with  the  said  application,  do  hereby  state 
and  find  the  following  case : 

Upon  such  hearing  it  was  proved  in  evidence 
on  the  part  of  the  informant  in  that  behalf,  and 
was  admitted  by  the  appellant,  that  on  the  9th 
Sept.  1874,  in  the  daytime,  the  defendant  Maurice 
Mahon  Watkins  did  shoot  at  and  kill  a  rabbit  or 
cony  at  Aim's  Hill,  on  Alcombe  Common  afore- 
said, and  that  the  said  appellant  shot  the  rabbit 
in  the  presence  of  one  Charles  Smith,  a  person 
appointed  by  James  Hole  to  watch  for  trespassers, 
and  stated  to  him  that  he  had  a  right  to  come 
up  there  and  shoot ;  and  it  was  stated  and  deposed 
on  oath  by  James  Hole,  Esq.,  a  landowner  of  pro- 
perty in  Alcombe  aforesaid,  that  he  had  known 
Alcombe  Common  for  forty  years,  and  had  always 
believed  it  to  be  part  of  the  manor  of  Alcombe, 
and  that  the  manor  belonged  to  the  Escott  family ; 
first  to  Mr.  Bickham  Escott,  then  to  his  daughter 
Miss  Escott,  and  now  to  the  Eev.  William  Escott ; 
that  the  deponent  had  known  his,  the  deponent's 
late  uncle,  William  Hole,  shoot  there  and  had  shot 
there  with  him  on  the  common,  and  also  with  his 
uncle,  Thomas  Hole,  between  thirty  and  forty  years 
ago ;  that  his  uncle  did  not  claim  to  shoot  there  in 
his  own  right ;  that  he,  the  deponent,  had  continued 
to  shoot  there  at  intervals  ever  since  his  uncle, 
William  Hole ,  died,  which  was  about  ten  years 
ago;  that  after  the  death  of  his  uncle,  William 
Hole,  his  (deponent's)  aunt,  Lucy  Hole,  succeeded 
to  his  (deceased's)  property,  and  the  deponent  con- 
tinued to  shoot  there  for  her ;  that  his  uncle  and 
aunt  made  an  exchange  with  Miss  Escott,  through 
her  agent,  Mr.  Langworthy,  to  have  the  shooting 
on  Alcombe  Common  in  exchange  for  shooting 
elsewheie ;  that  the  deponent  had  had  a  communi- 
cation on  the  subject  with  Mr.  Langworthy,  the 
agent  of  Miss  Escott,  proposing  he  should  consent 
to  the  continuation  of  the  exchange,  and  that 
Mr.  Langworthy  did  so  consent ;  that  the  Rev. 
William  Sweet  Escott  (in  tbe  information  called 
William  Escott)  succeeded  to  the  property  of  Miss 
Escott,  and  had  consented  to  the  same  arrange- 
ment; that  the  deponent  had  no  recollection  of 
seeing  anyone  else  shooting  or  sporting  on  the 
saia  com  raon,  nor  had  he  heard  of  any  other  per- 
son claiming  a  right  of  sporting  thereon,  except  in 
the  present  case ;  that  he  was  requested  by  Mr. 
Escott  to  prosecute  any  trespasser  on  the  com- 
mon ;  that  his  uncles  and  aunt  were  owners  of 
land  in  Alcombe;  that  the  deponent  is  now  an 
ownerof  land  in  Alcombe;  that  he  did  not  shoot 
on  the  common  in  ri^ht  of  his  own  land;  that  he 
knew  that  persons  had  rights  of  turbary  and  stock- 
age  on  Alcombe  Common ;  that  he  had  heard  of 
people  tracing  for  rabbits  on  the  common  in  the 
winter;    that  he  had  heard  that  the  appellant's 


father  claimed  a  rieht  of  shooting  there  by  a  letter 
received  from  him  oy  the  deponent  of  the  9th  July 
last.  And  in  further  support  of  the  case  on  behalf 
of  the  respondent,  a  deputation  was  produced 
under  the  hand  and  seal  of  Mary  Escott,  now  de- 
ceased, dated  the  5ih  Sept.  1803,  and  which  ap- 
peared to  have  been  duly  enrolled  by  the  Clerk  of 
the  Peace  for  the  County  of  Somerset  on  the  26th 
Sept.  1803,  whereby  she  appointed  Thomas  Sweet, 
of  Brompton  Ralph,  her  gamekeeper  for  and  within 
the  manor  of  Alcombe. 

On  the  part  of  the  appellant  (who  is  a  youth  of 
about  thirteen  years  old),  his  father,  Mr.  William 
Theodore  Pitt  Watkins,  a  solicitor,  appeared,  and 
contended  that  there  was  no  evidence  of  the  exist- 
ence of  the  manor  of  Alcombe,  or  that  the  Rev. 
William  Escott  was  lord  of  the  manor  of  Alcombe. 
And  he  further  stated  that  he  ( W,  T.  P.  Watkins) 
claimed  rights  of  common  and  also  a  right  of 
sporting  there,  and  he  produced  a  lease  to  him 
dated  the  14th  Sept.  1871,  from  Thomas  Abraham, 
Esq.,  for  a  long  term  of  years  of  a  close  of  land  at 
Alcombe,  adjoining  or  near  to  the  common,  on 
which  close  he  has  lately  built  a  house,  and  in 
respect  of  which  close  he  claimed  as  one  of  the 
commoners  rights  of  common  and  also  a  right  of 
sporting  and  killing  rabbits  on  Alcombe  Common. 
The  lease  does  not  specify  any  such  rights.  Mr. 
W.  T.  P.  Watkins  further  contended  that  the  claim 
of  right  so  set  up  by  him  was  bond  fide,  and  was 
sufficient  to  oust  the  jurisdiction  of  the  justices. 
No  evidence  was  offered  that  any  of  the  commoners 
or  any  other  persons  except  the  Escott  family, 
or  persons  authorised  by  them,  had  ever  claimed 
or  exercised  a  right  and  of  killing  game  or  rabbits, 
or  of  sporting  on  the  common.  At  the  instance 
of  Mr.  W.  T.  P.  Watkins,  -there  were  put  in  and 
read  the  said  letter  from  him  to  James  Hole,  Esq., 
dated  the  9  th  July  1874,  claiming  a  right  of  shoot- 
ing over  Alcombe  Common,  and  also  a  correspon- 
dence between  Mr.  W.  T.  P.  Watkins  and  Mr. 
Charles  Edward  Rowcliffe,  solicitor  of  Mr.  Escott, 
in  which  Mr.  Watkins  claimed  a  right  to  sport  over 
Alcombe  Common,  and  stated  that  his  sons  did  so 
in  support  of  that  right,  and  Mr.  Eowcliffe  denied 
that  Mr.  Watkins  had  any  such  right,  and  main- 
tained that  the  exclusive  right  of  sporting  belonged 
to  Mr.  Escott,  as  lord  of  the  manor. 

Copies  of  the  said  letter  and  correspondence, 
and  also  copies  of  the  information  and  of  the  depo- 
sitions taken  at  the  hearing,  accompany  this  case, 
and  by  consent  of  the  parties  are  to  be  taken  as 
forming  part  of  this  case. 

We,  however,  being  of  opinion  that  for  the  pur- 
pose of  supporting  the  said  information  there  was 
sufficient  evidence  of  the  existence  of  the  manor 
or  reputed  manor  of  Alcombe,  that  Alcombe  Com- 
mon was  parcel  of  that  manor,  and  that  the  Rev. 
William  Escott  was  lord  of  the  said  manor ;  that 
there  was  no  evidence  of  the  existence  of  the  rieht 
claimed  by  Mr.  W.  T.  P.  Watkins,  and  that  his  . 
setting  up  such  a  right  did  not  take  the  case  out 
of  the  jurisdiction  of  ns  the  said  justices,  gave 
our  determination  against  the  appeUant  in  the 
manner  before  stated. 

The  questions  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore,  are : 
First,  were  the  magistrates  justified  in  coming  to 
the  conclusion  that,  for  the  purpose  of  supporting 
the  information;  there  was  suffioient  evidence 
of  the  existence  of  Alcombe  as  a  manor  or  reputed 
I  manor  P  that  the  Rev.  Mr.  Bsoott  was  lord  of  the 
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said  manor,  and  that  Alcombe  Common  was  within 
the  said  manor  P  and,  secondly,  was  the  claim  of 
right  set  up  by  the  father  of  the  appellant  suffi- 
cient to  oust  the  jurisdiction  of  the  magistrates  ? 
If  the  court  should  be  of  opinion  that  the  said  con- 
viction was  legal,  and  properly  made,  then  the 
said  conviction  is  to  stand ;  but  if  the  court  should 
be  of  opinion  otherwise,  then  the  said  information 
is  to  be  dismissed. 

(Signed)  Chaeles  Lethbkidob. 

Jan.  12, 1875.  John  Hallidat. 

The  letter  referred  to  in  the  case,  dated  the  9th 
July  1874,  was  as  follows : 

]>im8ter  Lodge,  Aloombe,  9th  July  1874. 
^  Dear  Sir, — ^WUl  you  infonn  me  if  you  claim  theexoln- 
mye  right  to  shoot  oyer  Aloombe  Common  lands,  as  I  am 
informed  you  do  P  I  claim  to  be  entitled  to  do  the  same 
thing,  but  of  course  would  not  infringe  on  the  rights  of 
others,  provided  it  is  clear  they  possess  them. 

Your  faithful  servant, 

W.  T.  Watkins. 
T.  Hole,  Esq.,  Knowle  House,  Timbersoombe. 

To  this  Mr.  Escott's  solicitor  replied,  asserting 
the  exclusive  right  to  be  in  him,  when  Mr. 
Watkins  wrote,  saying : 

I  do  not  claim  the  exclusive  right  of  shooting  over 
Aloombe  Common,  neither,  as  I  understand  the  law  and 
the  facts,  can  anyone  else,  but  of  this  I  will  write  you 
shortly.  I  chum  a  right,  as  one  of  the  commoners,  to 
sport  over  Aloombe  Common.  My  sons  do  so  in  pur- 
suance of  that  right;  but  should  it  appear  the  claim 
to  do  so  is  not  in  strict  accordance  with  mv  legal  right 
as  the  owner  and  occupier  of  huids  in  the  parish  of 
Ihinster,  I  should  certainly  at  once  desist. 

The  correspondence  was  continued  up  to  the 
29th  Aug.  1874,  Mr.  Watkins  throughout  assert- 
ing his  right. 

Sawyer,  for  the  appellant. — The  justices  have 
here  found  that  the  appellant  made  a  claim  of 
right,  and  have  not  found  that  it  was  not  made 
bond  fide;  their  jurisdiction  is  therefore  ousted. 
On  the  second  question  stated  for  the  opinion  of 
the  court,  the  fact  that  the  appellant  s  father 
claimed  the  right  in  July,  and  stated  that  his  pons 
would  shoot  in  assertion  of  the  right,  shows  that 
the  claim  was  not  a  pretence,  but  a  genuine  and 
bond  fide  one,  of  which  full  notice  was  given : 
(Lovesy  v.  StdOard,  30  L.  T.  Rep.  N.  S.  792.)  The 
impossibility  of  the  claim  being  in  fact  sustained 
does  not  mike  any  difference  :  {Beg*  v.  Justices  of 
Derbyshire,  11  W.  R.  780.)  It  is  also  plain  that 
here  there  was  no  m&iis  tea,  and  in  the  absence  of 
that  the  claim  must  be  one  which  deprives  the 
justices  of  their  jurisdiction  to  try  a  question  of 
right.  On  the  first  question,  the  only  evidence 
given  was  the  deputation  of  a  gamekeeper.  This, 
indeed,  mentions  the  manor,  but  no  mention  is 
made  in  it  of  the  common. 

A.  Charles,  for  the  respondent. — If  the  claim 
made  be  a  claim  of  a  ri^ht  unknown  to  the  law,  it 
cannot  be  bond  fide.  It  is  found  here  by  implication 
that  the  claim  was  not  bond  fide,  because  it  is 
foand  that  it  was  not  reasonable.  In  GomweU  v. 
Saunders  (7  L.  T.  Rep.  N.  S.  356  ;  13  B.  &  S.  206) 
a  similar  claim  was  made,  and  it  was  held  that  the 
jurisdiction  was  not  ousted,  "  there  being  no  colour 
for  such  a  claim."  The  only  distinction  is,  that 
the  justices  there  expressly  found  that  the  appel- 
lant had  no  ground  for  believing  he  had  such  a 
right.  The  test  is  seen  in  Leath  v.  Vine  (8  L.  T. 
Rep.  IN.  S.  581;  30  L.  J.  207,  M.  C),  where  it  is 
saia  that  the  assertion  of  a  right  without  showing 
any  snoh  claim  as  would  be  a  defence  to  an  action 


of  trespass  did  not  oust  the  jurisdiction  of  the 
magistrates  to  convict  under  this  statute :  (Jtfor- 
den  V.  Porter,  1  L.  T.  Rep.  N.S.  403 ;  7  C.  B.,  KS., 
641.)  Bond  fide  belief  even  is  not  enough,  for 
mens  rea  is  not  an  iugi'edient  in  the  offence. 
Hudson  V.  MacBae  (9  L.  T.  Rep.  N.  S.  678 ;  4 
B.  &  S.  585),  where  sect.  24  of  24  &  25  Vict.  c.  96, 
was  held  not  to  be  criminal :  (See  also  Taylor  v. 
Newman  (8  L.  T.  Rep.  N.  S.  424 ;  32  L.  J.  106, 
M.  C.)  The  24th  section  of  the  Criminal  Law 
Consolidation  Act  1861,  and  the  30th  section  of 
I  <&  2  Will.  4,  c.  32,  were  intended  to  protect  pro- 
perty, not  to  create  a  crime. 

JPaley  on  Convictions,  5th  edit.  p.  150. 

Sawyer,  in  reply. — This  is  within  the  rule  laid 
down  in  Beg.  v.  Gridland  (7  E.  &  B.  853.)  [Brett, 
J. — It  is  said  here  that  the  right  was  not  merely 
illegal  but  impossible,  and  If  the  claim  be  bond  fide 
but  absurd,  does  not  Leait  v.  Vine  (iM  sup.) 
apply  P]  The  23rd  section  of  1  &  2  Will.  4,  c.  32, 
which  is  similar  in  its  terms  to  sect.  30,  was  held  to 
be  a  criminal  section  in  Caitell  v.  Ineson  (27  L.  J. 
167,  M.  C). 

Cur.  adv.  vult 

July  9. — The  judgment  of  the  court  (Brett  and 
Lindley,  JJ.)  was  delivered  by 

LiNDLET,  J. — This  is  an  appeal  from  a  conviction 
by  the  justices  of  Dunster,  in  Somersetshire,  for 
an  offence  against  1  &  2  Will.  4,  c.  32,  s.  30.    It 
appears  that  the  appellant,- who  is  a  lad  of  about 
thirteen,  went,  by  the  direction  of  his  father,  on  to 
Alcombe  Common,  within  the  manor  of  Alcombe, 
and  shot  a  rabbit  in  the  presence  of  the  game- 
keeper of  the  lord  of  the  manor ;  and  that  the  lad 
stated  at  the  time  that  he  had  a  right  to  come  up 
there  and  shoot.  -    It  further  appears   that  the 
father,  who  is  a  solicitor,  had  previously  acquired 
the  lease  of  some  land  near  the  common,  and  had 
built  a  house  on  that  land,  and  had,  in  correspon- 
dence with  the  lord's  solicitors,  claimed  in  respect 
of  such  land,  as  one  of  the  commoners,  rights  of 
common,  and  also  a  right  of  sporting  and  killing 
rabbits  on  the  common.    The  lease,  however,  did 
not  specify  any  such  rights,  nor  was  any  evidence 
adduced  to  show  that  any  of  the  commoners  had 
ever  claimed  or  exercised  a  right  of  killing  game 
or  rabbits  or  of  sporting  on  the  common.     It  was 
objected,  on  the  part  of  the  appellant,  that  there 
was  no  sufficient  evidence  of  any  manor,  or  that 
Alcombe  Common  was  within  it,  or  that  the  pro- 
secutor was  the  lord ;  but  tbe  justices  overruled 
this  objection,  and,  we  think,  rightly,  as  was  stated 
in  the  course  of  the  argument.    It  was  further 
objected  tnat  what  was  done  was  done  in  the  ex- 
ercise of  a  bond  fide  claim  of  right,  and  that  the 
justices  had,  therefore,  no  jurisdiction  to  convict 
tbe    appellant.     This    objection    was  also    over- 
ruled, upon  the  ground  that  there  was  no  evi- 
dence   of   the    existence    of  the    right  clamied, 
and  the  setting  up  of  such  right  did  not  oust 
the  jurisdiction  of    the    magistrates.     Tbe  sub- 
stantial question  we  have  to  determine  is,  whe- 
ther the  justices  were  right   in  so  holding.     It 
is  not  found  in  express  terms  whether  the  appel- 
lant or  his  lather  claimed  the  right  alleged,  bond 
fide  or  not.    We  are  lett  to  draw  our  own  inference 
as  to  this  point,  and  we  are  of  opinion  that  boih 
father  and  son  did  assert  that  claim  bond  fide  in  a 
certain  sense.    We  think  that  the  claim  of  right 
was  not  set  up  as  a  frivolous  pretext  to  escape  a 
conviction,  and  that,  whatever  the  father  may  navo 
believed  as  to  his  alleged  rights,  his  son  bond  fide 
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believed  that  the  father  had  them.  This,  under 
ordinary  circumstances,  would  suffice  to  render  a 
conviction  for  any  criminal  ofience  improper ;  for 
it  is  well  established  that  justices  cannot  try  the 
existence  of  a  right  bond  fide  set  up  in  answer  to 
a  criminal  charge  brought  before  them  :  (see  Paley 
on  Convictions,  47  and  137,  &c,)  But  it  has  been 
decided  more  than  once  that  a  person  may  be 
convicted  under  the  statute  with  which  we  have 
now  to  deal,  and  other  game  statutes,  although  he 
had  no  mens  rea,  and  believed  that  he  was  not  a 
trespasser :  (Morden  v.  Porter ;  Leait  v.  Fme  ; 
Comwell  V.  Saunders  (uhi  9up.).)  These  game 
statu tes,  it  ib  said,  are  not  mere  criminal  statutes, 
but  are  statutes  passed  for  the  purpose  of  pro- 
tecting the  peculiar  rights  of  those  entitled  to 
shoot  game.  The  statutes  Ihemselves,  it  has  been 
held,  either  expressly  or  by  necessary  implication, 
enact  that  the  person  charged  with  the  trespass 
cannot  defend  himself  by  showing  merely  that  he 
believed  he  was  not  a  trespasser ;  he  must  show 
that  he  had  a  reasonable  ground  for  such  belief. 
And  it  has  been  further  hela  that,  where  the  person 
chai^ged  with  such  a  trespass  only  sets  up  a  right 
of  a  third  person,  or  a  right  in  himself  which  is 
impossible  in  point  of  law,  the  magistrates  are 
justified  in  disregarding  such  a  claim  of  right  as 
wholly  unreasonable.  Although,  therefore,  where 
there  must  be  a  mena  rea  to  constitute  an  offence, 
an  honest  claim  of  right,  however  absurd,  would 
frustrate  a  summarv  conviction,  yet  where,  as 
here,  the  absence  of  the  meTis  rea  is  not  neces- 
sarily a  defence,  the  person  who  sets  up  a  claim  of 
right  must  show  some  ground  for  its  assertion. 
This,  in  fact,  was  decided  in  the  cases  last  referred 
to.  In  all  of  them  rights  were  claimed,  but  they 
were  such  as  could  not  by  law  exist:  (see  also 
Hudson  V.  MacOrea  {ubi  aup.)  We  are  of  opinion 
that  these  principles  and  decisions  are  applicable 
to  the  present  case,  and  the  magistrates  might  not 
improperly  have  found  that  the  claim  set  up, 
although  m  one  sense  bond  fide,  was  not  a  fair  and 
reasonable  claim  of  right,  and  therefore  that  they 
were  not  bound  to  stop.  E^en  if  such  a  right  as 
that  set  up  could  by  law  exist,  the  claim  made  was 
so  va^ue  and  improbable  that,  in  the  absence  of 
all  evidence  to  support  either  that  or  some  other 
right  on  the  part  of  the  appellant  to  shoot  rabbits 
on  the  common,  the  justices  were  entitled  to  dis- 
regard the  claim  of  right  altogether,  and  to  con- 
vict the  appellant. 

Oonviciion  affirmed. 
Attorneys  for  appellant.  Bridges,  Sawtell,  and 
Oo.,  for  Wafkins,  Bristol. 

Attorneys  for  respondent,   Gregory  and  Bow- 
el^es. 


Friday,  June  3, 1875. 
EGonffTON  (app.)  v.  Pjsabl  (resp.). 

32  ^  33  Vict.  c.  101,  «.  72-33  4"  34  Viet,  c.  78,  s.  46 
— Trainwau---Panfment  of  fares— Authority  of 
by-laws— Time  when  fares  legaUy  denMrndable— 
Jurisdiction  of  m,agistrate  to  hear  a  charge 
different  from  the  one  on  which  a  defendant  had 
been  summoned. 

A  man  was  brought  before  a  maaistrate  upon  one 
charge  which  the  evidence  whoUy  failed  io  sup- 
port, whereupon  another  and  a  different  charge 
was  preferred  against  him,  no  fresh  summons 
being  taken  out.    He  defended  himself  against 


the  second  charge  at  first,  but  after  being  re- 
manded took  objection  to  the  magistrate's  juris- ' 
diction,  tluU  he  was  not  legally  in  custody  after 
the  dismissal  of  the  charge  on  which  he  had  been 
-summoned. 
Held,  that  his  objection  was  too  late  ;  he  having  9ub- 
mitied  to  tlie  second  charge  being  entered  upon, 
the  want  of  any  summons  or  warrarU  to  bring 
him  legally  before  the  magistrate  was  cured  by 
his  voluntary  submission. 
P.  was  charged  by  the  conductor  of  a  tramway 
company  undera  bye-law,  which  says,   **  Every 
passenger  shall  upon  demand  pay  the  fare  legally 
demandable  for  the  journey, '   with  not  paying 
upon  demand  made.     The  fare  was  demanded 
during  the  journey,  and  P.  objected  that  it  was 
not  legally  demandahle  until  the  completion  of  the 
journey.     The  company  were  authorised  by  Act  of 
Parliament  to  *'  make  regulations  for  regtilcUing 
the  travelling  in  or  upon  any  carriage  belonging 
io  them,"  and  their  Act  also  provided  that  "  the 
tolls,  Sfc,  shall  be  paid  to  such  persons  and  at 
such  places  upon  or  near  to  the  tramways,  and  in 
such  manner  and  under  such  regulaiions  as  the 
company  shall  by  notice  appoint." 
Held,  thai  the  bye-taw  was  authorised  by  the  Act, 
thai  it  was  reasonable,  and  that,  as  P.  had  become 
a  passenger  and  was  travelling  upon  the  tramway, 
he  was  Uahle  to  pay  the  fare  wJienever  it  was 
demanded  of  him  by  the  conductor. 
This  was  an  appeal  from  the  decision  of  a  metro- 
politan magistrate  who  had  refused  to  convict  the 
respondent  under  the  circumstances  set  out  below, 
ana  had  stated  a  case  for  the  opinion  of  the  court 
at  the  request  of  the  appellant,  who  was  a  con- 
ductor of    the    North    Metropolitan   Tramways 
Company. 

The  respondent,  in  Aug.  1873,  entered  a  car  be- 
longing to  the  company  in  Moorgate*  street,  and 
when  asked  by  the  conductor  for  his  fare  as  the 
car  was  proceeding  along  Kingsland-road,  he  re- 
fused to  pay  then,  saying  that  he  was  going  as  far 
ab  Dalston  Junction ;  and  when  asked  again  sub- 
sequently he  still  refused,  saying  that  he  wa9 
going  to  Stamford  Hill ;  and  upon  the  conductor 
still  demanding  the  fare,  and  requiring  his  name 
and  address  upon  refusal  to  pay,  the  respondent 
then  objected  that  he  could  not  be  compelled  to 
pay  until  he  had  arrived  at  the  end  of  his  journey, 
and  stated  that  he  should  try  the  right  of  the  com- 
pany to  demand  it  before  then,  bis  mother  having 
on  the  previous  day  been  made  to  pay  her  fare 
twice  over  because  of  her  ticket  having  been  blown 
away  and  lost.  On  his  refusal  either  to  pay  or 
give  his  name  and  address,  or  to  leave  the  car,  a 
policeman  was  called,  but  as  he  would  not  inter- 
fere, the  respondent  was  removed  by  the  com- 
pany's servants  from  the  car,  and  taken  to  the 
police  station,  and  charged  by  the  conductor  with 
an  offence  under  the  73rd  section  of  32  &  33  Vict, 
c.  101  (The  North  Metropolitan  Tramways  Act 
1869),  which  enacts  as  follows :  "  If  any  person 
travelling  or  having  travelled  in  any  carriage  of 
the  company  avoid  or  attempt  to  avoid  payment 
of  his  fare  ...  or  if  any  person  knowingly  and 
wilfully  refuse  or  negleot  on  arriving  at  the  point 
to  which  he  has  paid  his  fare  to  quit  such  carriage, 
every  such  person  shall  for  every  such  offence  for- 
feit to  the  company  a  sum  not  exceeding  forty 
shillings."  He  was  locked  up  for  the  night,  and 
next  morning  brought  before  a  magistrate  on  that 
charge.     The  case  was  remanded  several  times,  the 
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respondent  being  in  the  intervals  liberated  apon  his 
own  recognisances,  and  on  the  occasion  of  one  of 
these  remands  a  charge  in  a  different  form  was 
preferred,  vii:.,  that  he  had  broken  the  9th  bye- 
law,  which  is  in  these  terms :  *'  Each  passenger 
shall,  upon  demand,  pay  to  the  condactor,  or  other 
daly  authorised  officer  of  the  company,  the  fare 
legallj  demandable  for  the  joarney. 

This  charge,  embodying  as  it  did  the  question, 
the  answer  to  which  the  respondent  originally  pro- 
fessed to  be  desirous  of  testing,  he  defended  him- 
self against  before  the  magistrate,  urging  that  the 
fare  was  not  legally  demandable  before  the  com- 
pletion of  the  journey.  He  was  again  remanded 
after  this  question  had  been  discussed,  until  on 
the  last  occasion  his  attorney  raised  the  objection 
that  there  was  no  evidenoe  on  the  first  charge, 
and  that  the  magistrate  had  no  jurisdiction  to 
hear  the  second,  the  respondent  not  being  legally 
in  custody  upon  it,  the  first  being  abandoned. 

The  magistrate  on  this  last  occasion,  2nd  Oct. 
1873,  decided  that  the  respondent  was  not  guilty 
under  sect.  3  of  32  <&  33  Yict.  c.  101,  of  avoiding 
or    attempting    to  avoid    payment  of   his    fare, 
but  that  it  the  fare  was  legally  demandable  before 
the  completion  of  the  jgurney  he  had  undoubtedly 
failed  to  pay  upon .  demand,  and  so  had  contra- 
vened the  9th  bye-law.     But  as  the  magistrate 
doubted  whether  the  Acts  of  Parliament  under 
which  the  bye-laws  were   framed  authorised  the 
company  to  require  prepayment  of  the  faros,  or 
justified  such  a  construction  being  put  upon  the 
words  of  the  9th  bve-law  as  was  contended  for  on 
the  part  of  the  company,  and  having  regard  also 
to    the    objection  which  had  been  raised  to  his 
jurisdiction  over  the  second  charge  founded  upon 
that  bye- law,  he  dismissed  the  summons  and  dis- 
charged the  respondent.     The  appellant,  however, 
being  dissatisfied  with  the  decision  of  the  magis- 
trate, applied  to  him  to  state  a  case  for  the  opinion 
of  the  court,  in  which  two  questions  were  raised — 
First,  whether  the  magistrate  was  bound  to  dis- 
charge the  respondent  on  the  first  charge  pre- 
ferred, and,  being  so  bound,  bad  no  jurisdiction  to 
hear  the  second  charge;  and,  secondly,  whether 
the  conductor  was  justified  in  demanding  the  fare 
from  the  respondent  at  the  time  he  did,  or  whe- 
ther the  respondent  might  lawfully  refuse  to  pay 
until  the  journey  was  completed.   The  Act  32  &  33 
Vict.  c.  101,  s.  /2  (North  Metropolitan  Tramways 
Act  1869)  enacts  "  The  tolls  and  charges  by  this 
Act  authorised  shall  be  paid  to  such  persons  and 
at  such  places  upon  or  near  to  the  tramways  and 
in  such  manner  and  under  such  regulations  as  the 
company  shall  by  notice  to  be  annexed  to  the  list 
of  tolls  appoint  ;**  and  by  sect.  67  "  the  company 
may  demand  and  take  from'  every  passenger  tra- 
velling upon  any  of  the  tramways"  certain  tolls 
specified;  and  by  sect.  76  the  company  may  make 
bye-laws    "for  regulating  the  travelling  upon  or 
using  or  working  of  the  tramways."    Then  sect. 
46  of  33  &  34  Vict.  c.  78  (The  Tramways  Act  1870) 
says,  "The  promoters  of  any  tramway  and  their 
lessees  may  from  time  to  time  make  regulations 
for  regulatinpr  the  travelling  in  or  upon  any  car- 
riage belon^mg  to  them  .  .  ."     Sect.  51  of  this 
Act  is  identical  in  terms  with  sect.  73  of  the  32  &  33 
Vict.  c.  101  set  out  above.     Bye-laws  were  accord- 
ingly made  under  the  powers  contained  in  these 
Acts,  and  were  allowed  and  approved  by  the  Board 
of  Trade  on  16th  June  1873,  and  came  into  opera- 
tion on  Ist  July  1873. 


The  23rd  bye-law  referred  to  in  the  judgment  is 
as  follows :  "  Any  person  offending  against  or 
committing  a  breach  of  any  of  these  bye-laws  and 
regulations  shall  be  liable  to  a  penalty  not  exceed- 
ing 40«." 

Kemp,  for  the  appellant,  contended  that  the 
magistrate  had  junsdiction  to  hear  any  charge 
when  the  respondent  was  before  him  and  did  not 

object ;  and  cited 

Turner  ▼.  The  Posimasier-Oeneral^  5  B.  &  S.  82  ; 
Reg.  V.  Smith,  L.  Bep.  1,  C.  C.  B.  110. 

Next  that  the  fare  was  payable  on  demand,  and 
the  company  were  entitled  under  32  &  33  Vict.  c. 
101,  s.  72,  to  require  payment  at  any  time  and 
place  of  which  they  gave  notice. 

Metcalfe,  Q.O.,  contra,  urged  that  the  only  juris- 
diction the  magistrate  could  have  was  under 
11  &  12  Vict.  c.  43.  That  here  he  found  that 
there  was  no  ground  for  the  charge  against  the 
respondent  of  attempting  to  evade  payment  of 
his  fare.  That  he  was  therefore  bound  to  dismiss 
that  charge,*  and  that  being  so,  the  respondent 
did  not  legally  remain  in  custody,  and  there  was 
no  jurisdiction  to  hear  another  charge,  there  being 
no  information  or  summons.  On  the  second 
point  he  relied  on  the  words  of  the  bye-law,  which 
limited  the  payment  of  the  fare  by  the  words 
"  legally  demandable,"  and  contended  that  in  the 
absence  of  a  special  statutory  provision  the  payment 
could  not  be  required  till  the  work  was  done. 
There  was  nothing  in  sect.  72  of  32  &  33  Vict.  c. 
101  as  to  the  time  at  which  fares  were  to  be  paid, 
though  the  persons  and  places  were  mentioned, 
and  as  the  bye-law  had  not  specified  the  time,  but 
merely  said  when  "legally  demandable,"  tha 
ordinary  rule  would  apply,  and  the  respondent 
was  not  in  strict  law  liable  to  be  asked  for  payment 
till  the  end  of  his  journey  was  reached. 

Brett,  J. — In  this  case  it  seems  to  me  necessary 
that  we  should  state  how  we  understand  the  facts 
to  be.  We  understand  that  the  respondent  was 
a  passenger  in  the  tramway  car  belonging  to  the 
appellant's  company,  and  while  he  was  such  pas- 
senger the  conductor  asked  him  for  payment  of  a 
fare,  which  it  is  iidmitted  was  &  proper  fare  for  the 
journey,  and  not  excessive,  but*  which  he  refused  to 
pay  on  the  grouna  that  it  was  not  the  proper  time 
for  it  to  be  demanded  of  him.  He  did  not  wish  to 
evade  payment,  but  merely;  desired  to  pay  at 
another  time.  That  being  so,  the  conductor  gave 
him  into  custody  erroneously,  that,  is,  on  the 
charge  of  trying  to  avoid  payment  of  his  fare, 
which  he  was  not  in  fact  attempting.  The  respon- 
dent was,  when  so  given  into  cn»toHy,  taken  before 
the  magistrato  on  that  charge  ;  and  if  that  had 
been  the  only  charge  agam.st  him,  the  magistrate 
ought  to  have  discharged  him,  there  being  no  evi- 
dence of  any  attempt  to  evade  payment  of  the  fare 
altogether.  There  were,  however,  several. remands 
granted,  and  at  one  of  the  later  hearings  an  ad- 
ditional charge  was  brought  forward  against  him, 
viz.,  a  charge  of  breaking  the  ninth  bye-law  of  the 
company  by  not  paying  his  faro  when  it  was 
demanded.  On  this  being  preferred  the  respondent 
had  an.  opportunity  of  answering  it,  and  did  so  as 
far  as  he  could ;  but  at  the  last  hearing,  and  not 
till  then,  the  respondent's  attorney  took  the  objec- 
tion that  the  magistraiie  was  bound  to  dismiss  the 
case  on  the  first  charge,  and  that  he  could  not  hear 
the  second  charge  at  all,  becuuse  the  respoudeui 
was  not  legally  before  him.  The  magistrate,  up:n 
the  evidence,  was  prepared  to  find  that  he  had. 
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broken  the  bye-law,  and  was  liable  to  a  penalty  under 
the  23rd  bye-law  for  so  doing,  but  the  objection 
having  been  taken,  he  reserved  the  point  raised 
by  it  TOT  us.  On  the  first  question  put  to  us,  as  to 
whether  he  was  bound  to  discharge  the  respondent 
from  custody  on  the  original  charge,  we  answer 
Yes ;  but  if  it  means  that  he  ought  to  have  dis- 
charged him  as  to  breaking  the  bye-law,  we  think 
that  he  ought  not  to  have  done  so.  Now,  it  is 
said  that  the  magistrate  had  no  jurisdiction 
to  hear  the  second  charge,  because  there 
was  no  summons  in  writing  issued  to  bring 
the  respondenc  before  him.  It  is,  however, 
admitted  that  he  might  have  ordered  a  summons 
to  be  issued  and  served  then  and  there.  Yet  it  is 
contended  that,  not  having  done  so,  he  had  no  juris- 
diction. But  it  is  to  be  noticed  that  the  respondent 
did  not  object  at  first  to  the  charge  being  enter- 
tained, and  if  so,  the  want  of  a  summons  in 
writing  is  cured  by  his  voluntary  submission. 
The  authority  for  this  is  the  passage  at  p.  89  of 
Paley  on  Convictions :  "  If  the  defendant  appears 
any  irregularity  in  the  summons,  or  even  the  want 
of  a  summons  altogether,  becomes  immaterial, 
except  it  be  in  a  case  where  a  special  form  of  sum- 
mons is  required  by  the  Act  which  has  not  been 
complied  with."  Beg.  v.  Aiken  (3  Burr,  1786), 
quoted  also  at  p.  50,  in  Paley  on  Convictions,  as 
showing  that  the  presence  of  the  defendant  and 
his  hearing  of  the  evidence  was  the  essential  matter 
in  a  question  as  to  the  regularity  of  the  magis- 
trate's proceedings.  Then  there  is  Turner  v.  The 
Foatmaster-Gen&i'al  (uhi  «up.),  in  which  case  two 
men  were  brought  up  wrongly  in  custody,  but 
when  before  the  magistrates  a  new  charge  was  pre- 
ferred and  they  did  not  object,  and  it  was  held  that 
they  had  waived  the  want  of  an  information  and 
summons.  Then  it  is  said,  further,  here,  that  the 
respondent  was  bound  by  recognizance  to  appear 
up  to  the  time  of  the  last  hearing,  and  so  did  not 
voluntarily  submit ;  but  the  case  last  cited  shows 
that  if  he  were  present,  heard  the  charge,  and  did 
not  object,  the  court  had  jurisdiction.  If  that  be 
so  here,  Uie  magistrate  nad  a  right  to  entertain 
the  charge.  Next  comes  the  more  important  con- 
sideration, Was  the  conductor  justified  in  de- 
manding the  fare  from  the  respondent  at 
the  time  he  didP  This  depends  on  the 
construction  of  the  bye  -  laws  made  under 
32  &  33  Vict.  c.  101,  s.  72,  and  33  <fe  34  Vict.  c.  78, 
8.  46.  Now  the  9th  bye-law  is,  "  Each  passenger 
shall  upon  demand  pay  to  the  conductor,  or  the 
duly  authorised  officer  of  the  company,  the  fare 
legally  demandable  for  the  journey."  It  seemi 
to  me  that  this  bye-law  is  within  the  words  of 
sect.  46  of  the  Act  *'  for  regulating  the  travelling 
in  or  upon  any  carriage  belon^ng  to  them,"  and 
it  also  comes  within  sect.  72  of  32  &  33  Vict.  o.  101, 
which  says,  "  The  tolls  and  charges  by  this  Act 
authorised  shall  be  paid  to  such  persons  and  at 
such  places  upon  or  near  to  the  tramways,  and  in 
such  manner  and  under  such  regulations  as  the 
company  shall  by  notice  to  be  annexed  to  the  list 
of  tolls  appoint.  Therefore,  idthough  it  does  not 
fix  a  place  for  the  demanding  of  the  &re,  it  does 
say  that  demand  is  to  be  made  on  a  passenger.  A 
person  need  not  get  into  the  car,  but  when  he 
does  so  he  is  a  passenger  ;  and  so  the  regulation 
does  fix  the  place  where  the  fare  is  demandable 
as  being  somewhere  between  where  the  person 
began  to  be  and  where  he  ceased  to  be  a  passenger. 
Otnerwise,  if  the  fare  may  not  be  demanded  in 


the  carriage  and  during  the  journey,  the  tramway 
company  must  have  fixed  places  for  payment,  and 
must  compel  the  passengers  to  pay  before  or  at 
the  end  of  the  journey,  and  at  no  other  time  or 
place.  So  I  think  that  the  bye-law  is  authorised 
Dy  the  statute,  and  that  there  was  a  breach  of  it 
here.  There  was,  therefore,  sufficient  evidenoe 
before  the  magistrate  of  a  breach  of  the  bye-laws, 
and  he  would  be  justified  in  convicting  the  respon- 
dent in  a  penalty. 

Denhan,  J. — I  am  of  the  sttme  opinion.  With 
regard  to  the  point  first  stated  by  the  magistrate, 
whether  he  ought  to  have  discharged  the  respon- 
dent on  the  first  charge,  I  think  that  this  depends 
upon  the  answer  to  the  farther  question  whether 
the  respondent  was  there  present  before  him  with 
notice  of  the  charge  preferred  against  him.  As  to 
this,  for  the  reasons  given  by  my  brother  Brett,  I 
agree  in  thinking  that  he  was  so  present.  A  man 
ought  to  do  something  by  way  of  protest  if  he 
wishes  to  object  that  he  is  not  legally  brought 
before  a  court,  but  here  the  respondent  did  nothing, 
and  so  far  from  originally  objecting,  he  professed 
that  he  wished  to  test  the  alleged  right  of  the 
conductor  to  demand  the  fares  before  the  end  of 
the  journey.  The  second  question  is  oonoemed 
with  his  liability  to  a  penalty,  although  he  did  not 
intend  to  avoid  payment,  and  on  this  and  the  other 
questions,  taking  them  together,  I  am  of  opinion 
that  he  was  liable  to  a  penalty  under  the  9th  and 
23rd  bye-laws,  or  by  the  joint  effect  of  the  bye- laws 
and  the  sections  of  the  Acts  set  out  in  the  case. 
The  words  are  that  the  fares  shall  be  paid  to  such 
persons  at  such  places  as  shall  be  determined  by 
the  company,  ana  they  are  authorised  to  make  bye- 
laws  for  this  purpose.  Taking,  then,  an  obvious  view 
of  the  bye-laws,  and  having  regard  to  one's  common 
knowledge,  I  think  that  a  person  who  becomes  a 
traveller  must  pay  the  fare  to  the  conductor  on 
the  journey  when  demanded,  such  fare  being  that 
for  the  journey  which  he  is  proposing  to  go ;  and 
I  feel  that  it  would  involve  great  delay  and  incon- 
venience if  it  were  compulsoxy  that  all  the  fares 
should  be  taken  at  the  end  only  of  the  journeys. 
These,  then,  in  my  opinion,  are  reasonable  bye- 
laws,  and  they  are  put  up  in  places  where  they 
give  notice  to  people  of  their  provisions,  so  they 
were  binding  on  the  respondent,  and  he  has  com- 
mitted a  breach  of  them,  which  has  rendered  him 
subject  to  a  penalty. 

LiNDLET,  J. — I  am  of  the  came  opinion.  The 
offence  charged  is  a  breach  of  the  9th  bye- law,  and 
the  question  is,  whether  the  company  can  demand 
the  fare  before  the  transit  is  ended.  It  is  well  to 
see  under  what  authority  the  bye-laws  are  made, 
and  what  was  the  object  of  them.  They  are 
derived  from  the  46th  section  of  33  &  34  Vict.  c. 
78,  and  the  powers  to  levy  tolls  under  the  private 
Act  of  the  company,  set  out  in  the  case.  This 
bye-law  speaks  of  a  passenger  while  travelling, 
not  of  one  whose  journey  is  complete.  It  is  thus, 
I  think,  equivalent  to  saying  every  passenger 
shall,  whenever  it  may  be  demanded  of  nim,  pay 
any  toll  which  the  company  are  entitled  by  law  to 
demand. 

Judgmewtfor  ihAapppJJIaML 

Attorney  for  appellant,  E,^Vann. 

Attorneys  for  respondent,  TFbtUndrs. 


MAGISTRATES'  OASES. 


609 


O.P.] 


TuBsrxii  V.  Thi  GBaui  Eastbun  Bailwat  Goicpaht. 


[0.  P. 


Thursday,  June  10, 1875. 
TuBNEA  V.  The  G&eai  Eastern  Bailwat 

OOMPANT. 


Negligence — Master  and  servant — Common  employ- 
ment— Test  of  lidbiliUf  of  master — Contractor  s 
servant — BaUwa/y  company. 
The  defendants,  a  railway  company,  employed  a 
contractor  to  unload  their  coal  trucks  at  shoots  on 
sidings  constructed  for  the  purpose.     The  con- 
tractor  employed  his  oion  labourers,  among  whom 
was  the  plaintiff,  whom  he  engaged  and  paid,  and 
over  whom  he  had  entire  control.     The  plaintiff, 
while  engaged  in  the  work,  was  injured  by  the 
negligent  shunting  of  an  engine  managed  by  the 
servants  of  the  defendants,  which  was  bringing 
coal  trucks  on  to  the  sidings  to  the  shoots. 
Held,  that  there  was  no  ffucA  common  emiployment 
between  the  plaintiff  and  the  shunter  as  would 
disentitle  the  former  from  bringing   an   action 
against  the  defendants  for  the  negligence  of  their 
servants. 
The  plaintiff  in  this  action  sued  the  railway  com- 
pany for  compensation  for  injury  received  by  him 
owing  to  the  alleged  negligence  of  their  servants. 
It  appeared  that  the  defendants,  having  made  some 
sidings  for  the  reception  of  their  loaded  coal  wag- 
gons, and  shoots  by  means  of  which  the  waggons 
ooald  be  discharged  for  the  varioas  dealers  and 
consignees,  contracted  with  a  man  called  Lanes- 
borough  to  do  the  work  of  so  discharging  the 
"waggons.    Lanesborough  employed  men  to  enable 
him  to  carry  out  his  contract,  among  whom  was 
the  plaintiff ;  he  paid  them  their  wages,  and  the 
company  had  no  control  over  the  men  so  as  to  be 
able  either  to  enc^age  or  dismiss  them.    It  was 
proved  at  the  trial  that  Lanesborough  could  en- 
^^Sjge  and  pay  his  own  servants. 

Vniile  the  plaintiff  was  so  employed  under 
Lanesborough,  and  an  engine  of  the  defendants  was 
engaged  in  shunting  trucks  so  as  to  brin^  them 
to  the  coal  shoots,  the  plaintiff  was  knocked  down 
and  injured  by  reason  of  some  trucks  being 
shunted  into  a  wrong  siding,  and  this  occurred 
throQgh  the  mistake  and  negligence  of  the  defen- 
dants servants  who  were  in  charge  of  the  engine. 

At  the  trial  at  Guildford  in  Aug.  1874,  before 
Bramwell,  B.,  the  plaintiff  had  a  verdict,  but  a 
rule  nisi  to  set  it  aside  was  afterwards  obtained, 
pursuant  to  leave  reserved,  on  the  ground  that  ths 
plaintiff  was  a  servant  of  the  defendants,  and  that 
the  injury  was  one  of  the  risks  of  the  common 
employment,  which  he  must  be  taken  to  have 
jcomtemplated  at  the  time  that  he  entered  the 
Bervioe. 

Willouglhy,  Ctore^sakd.  Boddam,  showed  causa. 
— ^The  plaintoff  here  was  not  a  servant  of  the  de- 
fondants,  bat  was  employed  by  Lanesborough. 
The  latter  had  a  oontmot  for  work  with  the  defen- 
•daats,  and  emplo|ied  and  had  oontrol  over  his 
own  men.  Wiggett  v.  Fox  (25  L.  J,  188,  Ex.)  is 
distixigiiishable  from  the  present  case,  because  the 
oontrol  over  the  plaintiff  there  remained  in  the 
priAoipal  oontractor,  Fx>k,  who  not  only  paid  him 
iMt  had  the  right  to  dismiss  hifn.  This  is  more 
like  Abraham  y.  Bsyndds  (&  H.  d^  N.  143),  where 
tiie  question  of  control  is  alladed  to  as  a  principal 
teet  in  determining  whether  the  relation  of  master 
and  servant  exists.  60,  too,  Sadler  ▼•  Reidoek 
<4  B.  4e  B.  B7%  wbore  Grompton,  J.,  eajs,  ''the 
tsBt  is  whether  the  deCeiulant  retained  the  power 
fif  oontroUing  the  work."    L:i  PrtMiby  t.  Js^owkr 
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(3  M.  &  W.  1),  the  rights  and  relations  between 
masters  and  servants  are  discussed,  and  the  prin- 
ciple laid  down  that  the  servant  has  a  choice  as 
to  the  risks  he  incurs,  and  must  be  taken  to  incur 
Toluntarily  the  ordinary  risks  of  the  service. 
Here  the  plaintiff  was  in  no  such  relation  to  the 
company.  In  Murray  v.  Owrrie  (23  L.  T.  Bep. 
N.  S.  557;  L.  Bep.  6  G.  P.  24)  the  judgment  of 
Willes,  J.,  is  in  the  plaintiff's  favour,  on  the  prin- 
ciple of  his  contention  here:  (see  also  Smith  v. 
Steel  32  L.  T.  Bep.  N.  S.  195 ;  L.  Bep.  10  Q.  B. 
125).  It  may  also  be  tested  by  considering  that  if 
the  plaintiff  had  by  his  negligence  caused  an  in- 
jury to  some  third  person,  the  action  would  have 
been  brought  not  against  the  Great  Eastern  Bail- 
way  Company,  but  against  Lanesborough. 

Porrv,  Ser]t.,  and  Marriott,  in  support  of  the 
rule. — ^The  employment  here  was  a  common  one 
to  the  plaintiff  and  the  company's  servants  who 
were  the  caase  of  the  injury.  The  engine  driver 
and  shunter  were  engaged  on  the  yery  same  work 
as  the  plaintiff,  viz.,  m  unloading  the  coal  trucks 
and  taking  them  to  the  shoot  for  the  purpose. 
Then  the  payment  of  the  plaintiff  was  really  by 
the  company,  although  it  was  not  direct,  but  passed 
through  the  contractor's  hands,  so  the  case  comes 
within  Wiggett  v.  Fo»  {ubi  sup.)  See  Hutchinson 
y.  The  York,  Newcastle,  and  Berwick  Baikoay 
Compam/y  (5  Ex.  343),  where  the  man  who  was 
killed  was  not  at  the  time  engaged  on  any  woric 
which  was  common  to  the  other  servants  whose 
negligence  caused  ,the  accident,  yet  the  company 
were  held  not  responsible,  because  the  deceased 
was  employed  by  tne  company,  and  must  be  taken 
to  know  the  rislcs.  The  test,  therefore,  is,  whether 
the  person  who  enters  into  an  employment  doM 
so  with  a  full  knowledge  of  all  the  risks.  Here  the 

Elaintifi  knew  that  his  particular  business  exposed 
im  to  risks  arising  from  negligence  on  the  part 
of  the  other  servants  of  the  company  who  were 
^Dg&g^  ^^  the  yery  same  work  tnat  he  was.  In 
Abra^ami  v.  Reynolds  (ubi  suv,)  there  was  only  a 
single  act,  and  it  might  well  be  held  that  there 
was  no  common  service  and  no  control.  But  here 
we  say  that  the  company  had  control  over  the 
plaintiff,  and  upon  the  lacts  it  is  an  inference  which 
the  court  might  and  would  draw.  And  if  in  doing 
his  work  the  plaintiff  injured  sayone,  the  company 
would  be  liable : 

8<mthcoU  V.  Stonl&y,  1  H.  A  K.  247 ; 
Priestley  v.  Fowler  {ubi  sup,) 
They  cited  also 

Indermwur  v.  Dames,  14  L.  T.  Bep.  N.  S.  4B4 ;  L.  Bep. 

1  C.  P.  274 ; 
Morgem,  ▼.  Vale  of  Jfeath  Baikoay  XJomvpamy,  18  L.  T. 
Bep.  N.  S.  £64;  L.  Bob.  1  Q.  B.  149. 
Lord  GoLBRiDGf,  C.J.— lam  of  opinion  that  this 
rule  ought  to  be  discharged.  These  oases  are 
cases  of  difficulty,  and  I  say  so  with  the  less  hesi- 
tation because  a  very  eminent  jadge,  Mr.  Jnstioo 
Grompton,  has  said  so  before  me  in  Sadler  y.  Hen^ 
look  {uhi  sup.\  This  case  is  one  that  is  exoeed- 
iingly  near  the  line.  The  oircamstaaioes,  as  I  under- 
stand them,  are  these.  The  (S^reat  Eastern  Bailway 
having  a  very  large  coal  traffic,  and  having  made 
a  place  where  the  ooal  they  bring  on  their  railway 
is  shot  foom  the  tmcks  for  the  varione  contractors 
aad  dealers,  appointed  a  man  called  Lanesborough 
to  undertake  the  ^uty  of  shooting  the  coal,  as 
between  himself  and  the  company,  and  the  plam- 
feiff  in  this  action  was  one  of  Lanesboroni^h's  ser- 
vants. He  might  also,  no  doubt,  be  a  servant  of 
4he  oompany ;  that  will  remain  for  ooosideFation 
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whether  he  was  or  no,  but  at  first  he  was  certainly 
and  primarily  Lanesboroagh's  servant.  While  so 
discharging  his  duty  under  Lanesborongh's  direc- 
tion, the  Bunnting  engine  of  the  Greac  Eastern 
Railway,  under  some  admittedly  negligent  mistake 
of  the  companj^*s  servants,  shunted  some  trucks 
into  a  wrong  siding  and  injured  him  severely.  The 
question,  then,  is,  whether  the  employment  was  so 
common  between  the  plaintiff  and  the  shunter  who 
directed  the  engine,  as  to  bring  the  case  within 
Priestley  y.  Fowler  (ubi  sup,),  and  establish  that 
the  action  is  not  maintainable.  The  case  is  a  diffi- 
cult one,  as  I  have  said,  because  it  is  so  near  the 
line ;  and  the  line  to  be  drawn  is  one  which  it  is 
not  easy  to  stAte  in  language,  and  I  will  not  at- 
tempt to  give  a  definition  calculated  to  meet  all 
cases.  Each  case  must  depend  upon  its  particular 
circumstances,  and  no  single  circumstance  can  be 
stated  as  being  a  certain  and  single  test  of  general 
application;  but  several  circumstances  may,  at 
any  rate,  be  remarked  upon,  all  or  some  of  which 
when  they  occur  may  show  what  is  on  one  side  or 
the  other  of  the  line  which  is  not  itself  easy  to  be 
drawn.  The  case  by  which  we  were  here  most 
pressed  was  WiggeU  y.  Fox  {ubi  sup.),  where  the 
defendants,  Fox  and  Henderson,  were  contractors 
for  the  building  of  the  Crystal  Palace,  and  em- 
ployed Moss  to  do  part  of  the  work  by  the  ]j>ieGe 
for  a  certain  sum,  payable  by  monthly  instalments, 
according  to  the  work  done.  Moss  employed  the 
plaintiff,  who  was  killed  by  the  neglijp^ence  of  the 
defendants'  servants.  The  Court  of  Exchequer 
held,  and  the  decision  was  not  questioned,  that  the 
plaintiff  could  not  recover  against  Fox,  because 
Fox  and  Henderson  were  general  contractors  for 
the  whole  work,  and  the  sub-contractor  was  so  far 
under  Fox  and  Henderson's  control  as  to  make  his 
workmen  in  a  common  employment  with  those  of 
the  general  contractor.  That  case  came  under  consi- 
deration in  Abraham  v.  Reynolds,  in  1860.  There, 
however,  the  question  of  common  employment  did 
not  arise,  so  fit  at  least  as  a  common  employer  is 
ooDcemed,  because  there  a  servant  going  to  get 
bales  from  a  warehouse  not  belonging  to  his  master 
was  injured  by  the  negligence  of  the  warehouse- 
man's servant,  and  on  the  ciaestion  beins  raised, 
could  he  recover  for  the  injury  so  caused,  it  was 
held  that  he  could.  It  was  held  that  the  facts  did 
not  render  the  employment  of  the  two  servants  a 
common  one,  or  give  any  control  to  the  master  of 
either  over  both.  This  was  the  express  ground  of 
Martin,  B.'s  judgment,  and  of  bis  assent  to  WiggeU 
V.  Fox.  So,  too,  Watson,  B.  and  Channelf,  B., 
the  latter  of  whom,  commenting  on  WiggeU  v. 
Fox,  says :  "  But  it  was  proved  that  the  deceased 
was  paid  by  the  defendants,  and  it  further  ap- 
peared by  the  printed  rules  which  were  given  m 
evidence,  and  by  the  evidence  of  Moss,  that  the 
defendants  had  a  control  over  and  power  to  dismiss 
Wiggett,  though  eneaged  by  the  contractors.  The 
ground  on  which  the  judgment  proceeded  was 
therefore  the  payment  of  the  plaintiff  by  the  defen- 
dant, and  the  control  exercised  by  the  latter  over 
him,  so  that  he  could  dismiss  him,  as  put  by 
Ghannell,  B.  Now  both  those  grounds  are  want- 
ing here.  The  defendants  did  not  pay  the  plain- 
tiif,  and  had  no  control  over  him  so  as  to  be  able 
to  engage  or  dismiss  him.  80  on  these  two  |rronnds 
it  seems  to  me  that  this  case  is  clearly  distinguish- 
able from  Wiggett  y.  Fom,  Then  in  aadLer  y.  Hen- 
lock  (4  S.  A  B.  570),  which  wtfS  an  action  for  an 
obstruction  and  nuisaiioe  on  a  highway  caoaed  by 


a  man  whom  the  defendant  had  employed  to  clean 
out  a  drain,  taking  up  and  improperly  replacing 
part  of  the  highway  adjacent  to  the  defendant*s 
land,  in  which  the  drain  was.  The  question 
whether  the  defendant  was  answerable  to  the 
plaintiff,  whose  horse  was  injured  by  falling  into 
the  hole  made  in  the  highway,  depended  on 
whether  Pearson,  the  man  employed  by  the  defen- 
dant, was  a  contractor  or  a  servant.  Crompton,  J. 
says  in  the  argument :  "  Is  not  this  rather  a  case 
where  the  employer  maintains  a  control  over  the 
person  whom  he  employs,"  and  in  his  judgment ; 
*'  the  real  question  is,  whether  the  defendant  and 
Pearson  stand  to  each  ocher  in  the  relation  of 
master  and  servant.  I  decide  not  on  the  ground 
that  Pearson  did  not  employ  the  hands  of  another, 
for  if  he  was  the  defendant's  servant  the  defen- 
dant would  be  liable  for  the  wrong-doing  of  the 
person  whom  the  servant  employed ;  though  it  is 
true  that  such  employment  may  sometimes  be  a 
test  as  to  whether  the  employer  was  a  servant  or 
an  independent  contractor.  The  test  here  is, 
whether  the  defendant  retained  the  power  of  con- 
trolling the  work."  Now  I  will  not  say  that  this 
is  the  only  test,  but  it  is  put  there  as  the  test  by 
which  to  distinguish  wnether  a  man  is  a  con- 
tractor or  a  servant ;  and  so  here  it  would  be  the 
test  to  discover  whether  Lanesborough  was  a 
contractor  or  a  servant,  and  on  this  point  the  re- 
port of  the  judge  says  that  he  could  engage  and 
pay  his  own  servants.  Then,  to  take  it  in  another 
way:  suppose  the  situations  reversed,  and  that 
the  plaintiff  had  negligently  caused  injury  to  some- 
one else.  It  seems  to  me  extravagant  to  say  that 
such  a  person  could  sue  the  now  defendants  for 
such  ii:\]iiry.  They  would  say  in  defence,  and  as  I 
think  say  unanswerably,  we  had  no  control  over 
the  man,  we  did  not  engage  him  and  could  not 
dismiss  him,  we  are  therefore  not  liable  for  his 
negligence.  If,  then,  in  such  case  an  action  would 
not  lie  against  the  railway  company,  it  follows 
that  the  same  ground  which  would  saye  them 
there,  would  make  them  liable  here.  It  is  not 
necessary,  in  my  opinion,  to  discuss  Murray  v. 
Ourrie  (tUti  sup.),  there  was  clearly  an  independent 
employment  in  that  case,  and  the  peculiar  circum- 
stances do  not  make  it  applicable  here.  On  the 
whole,  therefore,  though  the  cases  are  cases  of  diffi- 
culty, I  think  that  this  is  not  within  the  authority 
of  Wiggett  v.  Fox  {ubi  sup.),  and  if  it  is  not,  the 
action  is  maintainable,  and  the  plainttfif  entitled 
to  his  verdict,  and  the  rule  must  be  discharged. 

Gbovb,  J. — I  am  ot  the  same  opinion.  I  wiU  not 
go  through  the  many  cases  bearing  on  the  quea- 
tion,  and  which  have  been  fully  discussed.  No 
doubt  the  cases  do  not  depend  necessarily  on  the 
term  contractor,  because  the  man  may  stand  in 
different  relations  to  the  person  .with  whom  he 
contracts  and  those  whom  ne  employs.  If  it  did 
depend  on  that  word,  then  Wiggett  y.  Fo»  {ubi 
sup.)  would  be  an  authority  for  the  defendante. 
Here  the  so-called  contractor  paid  and  directed 
the  plaintiff;  he  was  called  a  contractor  simply 
without  any  qualification,  and  app^urs  to  have 
been  the  person  who  engaged  ana  dismissed  the 
plaintiff  and  his  other  workmen,  and  did  so,  as  I 
gather  irom  the  report  of  the  judge,  independently 
of  the  Great  Eastern  Railway  Company  altogether. 
The  Great  Eastern  BAiiway  Company  would  have 
no  power  exoept  through  Lanesborongh  over  the 
plaintiff,  unless  they  had  some  perhaps  on  some 
,  ground  quite  independent  cf  any  relation  of  master 
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and  servaDt.    In  Wiggeti  T.  Fox  {uhi  sup,),  not 
only  were  there  these  two  distinctions,  bnt  Martin, 
B.,  says  expressly,  '*  The  relation  o!  master  and 
servant  existed  between  the  defendants  and  Wig- 
gett."    That  is  jnst  the  distinction  to  my  mind 
Between  that  case  and  this.    And  thus  it  is  not 
only  that  control  must  exist  and  be  retained,  but 
also  that  there  must  be  the  correlative  submission 
on  the  part  of  the  servant  to  the  control  of  the 
master.    He  submits  himself  to  the  risks  which  in 
the  service  of  his  master  the  latter  may  reason- 
ably ioipose  upon  him.    I  see  nothing  here  from 
which  I  can  derive  an  inference  that  the  plaintiff 
not  only  submitted  to  the  control  of  Lanesborongh, 
and  undertook  the  risks  of  his  service,  but  uso 
asreed  to  exempt  from  liability  all  other  persons 
who  might  injure  him  by  their  negligence,  and 
who  were  not  m  any  relation  to  him  as  master  or 
as  servants  of  a  common  master.    Another  ele- 
ment may  be  noticed  which  has  a  bearing  on  the 
matter.     Where  a  person  undertakes  a  service  he 
has  the  power  of  remonstrating  in  reference  to 
anything    which    he  does  not    like  or  considers 
dangerous,  or  he  may  by  giving  notice  give  up 
the  service.     But  here  the    plaintiff  would  nov 
have  been  in  a  position  to  do  either  of  these  things 
as  regards  the  defendants,  though  he  clearly  could 
*  as  regardb  Lanesborough.    This  is  one  of  the  tests 
on  which  the  cases  cited  depend ;  PrieaUey  v.  Fuwlsr 
{fibi  9up.)  was  decided  on  it,  and  Alderson,  B.,  in 
Wiggett  v.  Fox,  draws  attention  to  that  fact.    No 
doubt  the  cases  do  run  into  fine  distinctions,  but 
there  is  sufficient  breadth  of  distinction  here,  in 
my  opinion,  to  entitle  the  plaintiff  to  our  judg- 
ment. 
LiKDLBT,  J.,  concurred. 

Eide  dUckwrged 

Attorney  for  the  plaintiff,  John  Long,  Victoria 
Park. 

Attorney  for  the  d  efendants,  W,  H.  Shaw. 


CBOWH'  CASES  ASSfiSVSB. 

Beported  bj  Johv  Tmompsom,  Eaq,,  Banister-a^Law. 

Saturday,  Nov,  13,  1875. 

(Before  Lord   Coleridoi,    O.J.,    Bramwkll,    B., 

Mellob,  J.,  Grove,  J.,  and  Pollock,  B. 

Beo.  v.  Dowhss. 

Manslaughter— Infant — Neglect  of  parent  to  supply 
medical  aidfroith  conscientious  religious  belief — 
31  ^  32  Vict.  c.  122,  s.  37. 

Binre  the  SI  4r  ^  Vict.  c.  122,  s.,  87  tohich  makes  U 
an  offencepunishahle  summa/rily for  any  parent  wil- 
fully to  neglect  to  provide  medical  aid  for  his  chUd 
being  in  his  cut/tody  and  under  the  age  of  fourteen 
years,  whereby  the  health  of  such  child  shaU  have 
been  or  is  Ukely  to  be  seriously  injured,  it  is  man- 
slaughter  if  the  child  die  from  su^  neglect,  and  it 
is  no  answer  to  the  charge  of  manslaughter  thai 
tliat  the  parent  so  neglected  from  a  conscientious 
rtiliqious  belitf  tJiat  it  was  wrong  to  eaU  in  meaicaX 
aid,  and  thai  ^nedical  aid  was  not  required,  and  not 
from,  any  intentutn  to  disobey  the  law. 

Case  reservcnl  for  the  opinion  of  this  Court  by 
Bfackbnrn,  J. 

1.  The  prisoner  was  indicted  at  the  Central 
Criminal  Court  for  the  manslaughter  of  Charles 
Downes. 


2.  It  appeared  on  the  trial  before  me  by  the 
evidence  that  Charles  Downes  was  an  infant  who, 
at  the  time  of  his  death,  was  a  little  more  than  two 
years  old.  The  child  had  been  ill  and  wasting 
away  for  eight  or  nine  months  before  its  death. 
The  prisoner,  who  resided  at  Woolwich,  was  the 
.father  of  the  deceased,  and  had  during  the  whole 
of  this  time  the  custody  of  the  child. 

3.  The  prisoner  was  one  of  a  sect  who  call  them- 
selves **  The  Peculiar  People." 

4.  During  the  whole  period  of  the  child's  illness 
be  did  not  procure  any  skilled  advice  as  to  the 
treatment  of  the  child,  but  left  it  to  the  charge  of 
women  who  belonged  to  his  sect,  and  called  m  at 
intervals  George  Hurry,  an  engine  driver,  who 
prayed  over  the  child,  and  anointed  it  with  oil. 

5.  The  reason  of  this  course  of  conduct  was 
explained  by  George  Hurry  who  was  called  as  a 
witness. 

6.  He  stated  that  the  Peculiar  People  never  call 
in  medical  advice  or  give  medicines  in  case  of 
sickness.  They  had  retigions  objections  to  doing 
so  They  called  in  the  elders  o/t  the  church,  who 
prated  over  the  sick  person,  anointing  him  with 
oil  in  the  name  of  the  Ijord  This  he  said  they  did 
in  literal  compliance  with  the  directions  in  the 
14th  and  15th  verses  of  the  fifth  chapter  of  the 
Epistle  of  St.  James,  and  in  hope  that  the  cure 
would  follow. 

7.  This  course  was  pursued  with  regard  to  the 
deceased  infant  during  its  illness.  The  prisoner 
consulted  the  witness  Hurry  as  to  what  was  the 
matter  with  the  child,  and  as  to  what  should  be 
given  to  it.  They  thought  it  was  suffering  from 
teething ;  and  he  advised  the  parents  to  give  it 
port  wine,  eggs,  arrowroot,  ana  other  articles  of 
diet  which  he  thought  suitable  for  a  child  suffering 
from  such  a  complaint,  all  of  which  were  supplied 
accordingly.  Tnere  was  no  evidence  that  this 
treatment  was  mischievous,  and  though  this  was 
probably  not  logically  consistent  with  the  doctrines 
of  his  sect  as  described  by  him,  I  saw  no  reason  to 
doubt  that  it  was  all  done  in  perfect  sincerity. 

8.  He  was  asked  by  the  counsel  for  the  proee<ni- 
tion  whether  if  one  of  their  sect  met  with  an 
accident,  such  as  a  broken  bone,  their  principles 
would  prevent  their  calling  in  a  surgeon  to  set  it, 
and  he  answered  that  he  thought  they  probably 
would  call  in  a  surgeon  in  such  a  case,  but  it  had 
never  yet  arisen.  He  was  asked  whether  they 
trusted  to  nature  in  cases  of  childbirth.  He  said 
they  did  not  call  in  mid  wives,  which  would  be 
against  their  principles,  but  that  several  sisters  of 
their  persuasion  were  as  skilful  as  any  midwives, 
and  that  they  assisted  the  women  in  labour. 

9.  He  was  further  asked  whether  he  had  not 
himself  on  the  trial  of  Hurry  before  Mr.  Justice 
Byles  promised  that  in  future  medical  advice 
should  be  called  in  when  necessary.  He  explained 
that  in  that  case  the  disease  was  infectious,  and 
that  he  understood  the  judge  to  say  that  the  law 
forbid  them  to  endanger  the  lives  of  others,  and  as 
it  was  one  of  their  principles  to  obey  the  law,  he 
had  given  a  pledge  that  they  would  call  in  medical 
advice  where  the  disease  w&a  infectious,  which 
pledge  they  had  kept. 

[1  here  interposed  and  asked  him  whether  he 
would  now  give  a  similar  pledge  in  oases  where 
the  sick  person  was  a  helpless  infant,  taking  the 
law  from  me  to  be  that  though  an  adult  who  could 
judge  for  himself  might  refrain  from  calling  in 
skilled  advice   without   transgressing  any    law, 
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those  who  had  the  charge  of  a  helpless  infant  were 
boand  to  procure  it  where  it  was  necessary.  If  he 
woald  give  sach  a  pledge  I  said  I  had  no  doubt 
the  prosecntors  would  be  perfectly  satisfied  and 
give  no  further  evidence.  He  would  not,  however, 
do  more  than  promise  that  he  would  bring  the 
point  before  the  next  assembly  of  his  church.  The . 
prosecution,  therefore,  proceeded  I  should  add 
that  though  all  this  might  show  that  these 
Peculiar  People  were  not  logically  consistent  in 
their  tenets  and  practice  I  saw  no  reason  to  doubt 
that  they  were  sincere.] 

10.  It  was  admitted  on  the  part  of  the  prosecu- 
tion that  the  child  was  kindly  treated,  kept  clean, 
and  furnished  with  sufficient  food,  and  nursed 
kindly  by  the  mother  and  the  women  of  the  sect. 

11.  Bvidenw  was  then  given  that  the  prisoner 
had  sufficient  means  to  procure  skilled  advice, 
which  was  easily  to  be  obtained  at  Woolwich. 
That  neither  he  nor  the  elder  had  any  competent 
skill.  The  disease  of  which  the  child  died  having 
nothing  whatever  to  do  with  teething,  but  being 
chronic  inflammation  of  the  lungs  and  pleura, 
which  was  of  long  standing,  and  was  a  disease 
which  might  have  been  cured  at  any  time  if  com- 
petent advice  had  been  obtained,  probably  though 
not  certainly,  would  have  been  so  cured,  if  the 
advice  had  been  called  in  in  the  early  stages  of  the 
complaint. 

12.  The  prisoner  in  his  own  defence  said  that 
he  sincerely  believed  that  by  abstaining  from 
calling  in  medical  aid  he  gave  the  child  the 
best  chance  of  recovery  as  if  he  showed  a  want  of 
faith  he  thought  he  could  not  rely  on  the  promise 
which  he  thought  was  given. 

13.  The  prisoner  had  no  counsel. 

14.  My  attention  being  called  to  the  decisions  of 
Byles,  J.  in  Beg.  v.  Htirry  (a)  in  tha  Central 
Criminal  Court  Sessions  Paper  for  May  1872, 
and  Piggot,  B.  in  Reg.  v.  Hines  in  the  sessions 
paper  of  August  1874,  p.  300,  which  seemed 
to  mo  contradictory — I  expressed  my  intention 
to  raise  the  question  for  the  opinion  of  this 
court.  I  did  not  reserve  any  question  on  the 
sufficiency  of  the  evidence  to  prove  the  cause  of 
the  death  of  the  child,  or  any  other  of  the  questions 
of  fact,  that  being  a  matter  which  1  thought  I  was 
bound  to  decide  on  my  own  responsibility.  And 
accordingly  I  have  only  stated  the  evidence  in  so 
far  as  it  is  nqcessary  to  make  my  direction  to  the 
jury  and  the  questions  which  I  put  to  them  intelli- 
gible. But  taking  it  that  there  was  sufficient 
evidence  to  warrant  the  findings  in  fact  of  the  jury 
I  reserved  everything  else. 

15.  I  told  the  jury  that  the  law  casts  on  the 
father  who  has  the  custody  of  a  helpless  infant  a 
duty  to  provide  according  to  his  ability  all  that  is 
reasonably  necessary  for  the  child,  including,  if  the 

{a)  George  Hnrry  and  Cecilia  his  wife  were  indicted  for 
miiawfaUj  negleotiDg  to  provide  medical  aid  to  Cecilia 
Hnrry,  whereby  her  life  was  endangered,  Cecilia  was  dis- 
charged  as  she  acted  under  her  hnsband*s  advice,  and 
George  Harry  was  fonnd  gnilty.  The  prisoner  stated 
that  ne  and  his  people  had  never  bo<>n  fatisfled  as  to 
what  the  law  on  the  snbject  wap,  but  now  that  they  know 
it,  they  would  submit  to  it,  as  they,  were  tbe  last  people 
who  would  break  the  laws  of  their  country.  To  enter 
into  his  own  recognisance  in  j£50  to  come  up  for  judgment 
if  called  apon. 

The  prisoner  George  Burry  was  also  indicted  for 
feloniously  killing  and  slaying  Cecilia  Hnrry,  but  no 
evidence  was  offered,  and  the  prisoner  was  found  not 
guilty. 


child  is  80  ill  as  to  reqaire  it,  the  advice  of  penons 
reasonably  believed  to  have  oompetent  medicftl 
skill,  and  that  if  death  ensues  f^m  the  negleol  of 
of  this  duty  it  is  maztslaiighter  in  the  fiither 
nefflecting  the  duty. 

I  told  tneni  that  I  did  not  as  at  present  wMaed 
think.it  any  defence  that  the  prisoner  sincerely 
believed  that  he  ought  not  to  provide  snob  advice, 
nor  that  he  believed  that  he  was  doing  the  beet  for 
the  child  if  he  had  not  in  fact,  competent  skill 
and  knowledge  himself.  After  explaining  this 
more  fnlly  I  asked  the  jory  foar  oaestions  which, 
to  prevent  any  risk  of  mistake,  I  redaced  to  writing 
and  handed  to  them.  They  answered  all  in  the 
affirmative. 

16.  The  following  is  a  copy  of  the  writing  I 
handed  to  the  jary  and  theur  answers. 

Did  the  prisoner  neglect  to  procure  medical  aid 
for  the  helpless  infant  when  it  was,  in  fact,  reason 
able  so  to  do  and  he  had  the  ability  P — Yes. 

Was  the  death  caused  by  that  neglect  P — Yes. 

Unless  both  of  these  are  proved  he  is  not 
guilty.  If  both  proved  find  him  guilty  but  then 
say  further. 

Did  the  prisoner  hond  fide  thoogh  erroneously 
believe  that  medical  advice  was  not  required  for 
the  child  ? — Yes. 

Or  hond  fide  believe  that  it  was  wrong  to  call  in 
medical  aid  P — Yes. 

I  thereupon  directed  the  verdict  of  guilty  to  be 
entered  and  admitted  the  prisoner  to  bail. 

The  question  for  the  opinion  of  this  Court  is 
whether  the  conviction  so  obtained  on  this  direction 
and  those  findings  should  stand  or  be  set  aside. 

Colin  BLACKBUur. 

No  counsel  was  instructed  to  argue  for  the 
prisoner. 

D.  fif/rai^ftf,  for  the  prosecution. — ^The  conviction 
was  right.  In  Reg,  v.  Hurry  {aup.)  at  the  May 
Sessions  1872  of  the  Central  Criminal  Court 
a  parent  was  indicted  for  neglecting  to  call  in 
medical  aid  for  a  young  child.  The  80  A  31  Vict, 
c.  122,  s.  37  makes  it  an  ofience  for  a  parent  wil- 
fully to  neglect)  to  provide  adequate  food,  clothing, 
medical  aid  or  lodging  for  a  child  under  fourteen 
years  of  age  in  his  custody  whereby  the  health  of 
the  child  is,  or  has  been  or  is  likely  to  be  seriously 
injured.  [Mellor,  J. — The  words  of  the  section 
"wilfully  neglect"  mean  intentionally  or  purposely 
omit  to  call  in  medical  aid.  Lord  Colbridgb,  C.J. — 
In  Reg.  v.  Wagstaffe  (10  Cox  C.  C.  530)  an 
indictment  for  manslaughter  o^j^ainst  parents  of 
the  name  religious  sect  as  the  prisoner  in  this  case 
for  neglecting  to  provide  medical  aid  for  the  child, 
who  died  in  consequently  of  such  neglect  Willes,  J. 
upon  similar  facts,  seems  to  have  been  of  opinion 
that  the  indictment  could  not  be  sustained,  bot 
that  was  before  the  31  &  32  Vict.  c.  122,  s.  37 
passed.    And  in  the  case  of  Reg.  v.  Hines  (a) 

(a)  Beg.  v.  fltn<*s  was  an  indictment  against  EUnea 
for  unlawfully  endangering  the  life  of  his  child  aged 
two  years,  by  omitting  to  provide  proper  and  snfBoient 
medicine.  At  the  opening  of  the  case  Pigott,  B. 
expressed  a  very  strong  opinion  that  it  oonld  not  be  aiia- 
tained.  Mr.  Poland  referred  to  Baseell  on  Cnmee, 
p.  80,  to  the  case  of  Reg.  v.  Smith  (8  C.  St  P.),  and  toB^. 
V.  Hurry  (Central  Criminal  Conrt  Reports,  vol.  1% 
p.  63).  After  hearing  the  evidenoe  in  the  ease,  and  Mr. 
Poland  in  support  of  it,  Pigott,  B.  said  :  **  I  am  of 
opinion  that  there  is  no  ease  to  go  to  tbe  jury  of  aay 
erime  ;  I  think  it  is  one  of  those  oases  in  which  a  parent, 
instead  of  being  gaiity  of  anything  like  oolpable  aegfi- 
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before  Pigott,  B.  tbat  statute  was  not  brought  to 
his  attention.} 

GoLERiDGB,  G.J. — ^I  think  that  this  conviction 
should  be  affirmed.  For  my  own  part  but  for  the 
statute  31  &  32  Vict.  c.  122,  s  37,  I  should  have 
much  doubt  about  this  case,  and  should  have 
desired  it  to  be  further  argued  and  considered. 
Perhaps  it  is  enough  to  say  that  the  opinions  of 
Willes,  J.  and  Pigott,  B.  are  deserving  of  grave 
consideration.  The  statute  31  &  32  Yict.  c.  122, 
8.  37,  however,  is  a  strong  argument  in  favour  of  the 
conviction.  By  that  enactment  it  is  made  an 
offence  punishable  summarily  if  any  parent  wil- 
fully neglects  to  provide  (inter  alia)  medical  aid 
for  his  child  being  in  his  custody  under  the  age  of 
fourteen  years,  whereby  the  health  of  such  child 
shall  have  been  or  shall  be  likely  to  be  seriously 
injured.  That  enactment  I  understand  to  mean 
that  if  any  parent  intentionally,  t.e.  with  the  know- 
ledge that  medical  aid  is  to  be  obtained  and  with 
a  deliberate  intention  abstains  from  providing  it,  he 
is  guilty  of  an  offence.  Under  that  enactment 
upon  the  facts  the  prisoner  would  clearly  have  been 
guilty  of  the  offence  created  by  it.  If  the  death  of 
a  person  results  from  the  culpable  omission  of  a 
breach  of  duty  created  by  the  law,  the  death  so 
caused  is  the  subject  of  manslaughter.  In  this 
case  there  was  a  duty  imposed  by  the  statute  on 
the  prisoner  to  provide  medical  aid  for  his  infant 
child,  and  there  was  the  deliberate  intention  not  to 
obey  the  law — Whether  proceeding  from  a  good  or 
bad  motive  is  not  material.  The  necessary  ingre- 
diert)  to  constitute  the  crime  of  manslaughter 
existed,  therefore,  in  this  case,  and  for  that  reason 
this  conviction  ought  to  be  affirmed. 

Bramwell,  B. — I  am  of  the  same  opinion.  The 
31  &  32  Yict.  0. 122,  s.  37,  has  imposed  a  positive 

genoe.  baa  done  everytliinflr  that  he  believed  to  be  neoes- 
iary  for  the  good  of  his  child ;  that  he  may  be  one  of 
thoee  persons  who  have  very  perverted  views  and  very 
Buperstitioas  views,  and  may  be  altogether  mistaking 
that  dootrlne  of  scriptaze  from  which  he  has  taken  his 
course  of  prooeeding  in  this  case,  may  be  perfectly  trae  ; 
but  that  there  ia  anything  in  the  nature  of  a  duty 
neglected,  that  is,  a  duty  which  he  believed  or  knew  to 
be  snch,  in  this  instance  I  am  clearly  of  opinion  the 
evidence  does  not  show ;  on  the  contrary  he  believed  his 
dnt^r  to  be  in  the  direetion  in  which  he  acted,  and  he 
carried  ont  that  duty  to  the  ntmost  of  his  ability.  He 
may  altogether  have  mistaken  what  his  duty  was ;  still 
I  believe  it  was  an  honest  mistake.  It  may  be  an  ignor- 
ant mistake,  in  all  probability  it  is  the  result  of  ignorance 
and  snperstition,  but  certainly  there  is  not  a  trace  of  any- 
thing like  an  intentional  omission  of  dntj  or  a  culpable 
omission  of  duty  within  the  meaning  of  tbat  expression  as 
used  in  the  criminal  law.  I  am  clearly/ of  opinion  that  it  is 
not  a  case  for  an  indictment,  nor  a  case  for  a  judge  to  deal 
with  in  a  Criminal  Court.  If  the  Legislature  (as  they  have 
done  in  dealing  with  the  case  of  the  prevention  of  small 
pox),  are  minded  to  pass  a  law  on  the  subject,  that  is  a  dif- 
ferent matter,  and  it  would  be  quite  right  then  that  persons 
should  be  compelled  to  conform  to  it  although  they  them. 
selves  may  personally  object  to  it,  because  it  is  the  law  of 
the  sooie^  in  which  they  live,  and  tiiey  are  bound  by  that 
law  if  sooie^  chooses  to  enact  it.  Bat  I  am  clearly  of 
opinion  that  no  judge  sitting  in  a  Criminal  Court,  without 
any  direction  or  enactment  of  the  Legislature,  would  be 
justified  in  saj^ing  that  a  parent  who  exercised  his  best 
judgment  though  a  perverted  one,  in  dealing  with  his 
child  by  nursing  and  care  instead  of  calling  in  a  doctor  to 
appl^  blisters,  leeches,  and  calomel  waa  guilty  of  criminal 
negbgenoe.  I  may  a»y  that  I  had  an  opportunity  before 
coming  into  court,  knowing  tbat  this  case  was  coming  on 
of  speaking  of  it  to  Mr.  Justice  Quain,  and  the  learned 
Becorder,  and  they  quite  concur  in  the  view  I  have  pro- 
pevnded  and  upon  which  I  am  acting. 


and  absolute  duty  on  parents,  vrhatever  their  con- 
scientious or  superstitious  opinions  may  be,  to  pro- 
vide medical  aid  for  their  infant  children  in  tneir 
custody.  The  facts  show  that  the  prisoner  thought 
it  was  irreligious  to  call  in  medical  aid,  but  that  is 
no  excuse  for  not  obeying  the  law. 

Mellor,  J. — I  am  of  the  same  opinion.  The 
31  &  32  Yict.  c.  122,  s.  37  does  not  seem  to  have 
been  called  to  the  attention  of  Pigott,  B.  in 
Beg,  V.  nines,  or  of  my  brother  Blackburn  upon 
the  trial  of  the  present  case.  Otherwise  it  may  be 
that  Pigott,  B.  would  have  summed  up  differently 
to  the  jury. 

Grove,  J.  and  Pollock,  B.  concurred. 

Conviction  ctgvrmed. 

Solicitor  for  the  prosecution,  W.  Famfield, 


Saturday,  Nov,  13, 1875. 

(Before    Lord    Coleridge,    G.J.,    Bramwell,  B., 
Mellor,  J.,  Grove,  J.,  and  Pollock,  B.) 

Reg.  v.  Saunders  akd  Hitchcock. 

Indecency — Exhibition  in  a  booth  on  a  race  cottres — 

Misdemea/nor. 
A  booth  on  a  race  course,  into  which  persons  are 
admitted  by  payment  only,  is  a  public  place  so  cls 
to  support  an  indictment  for  an  indecent  ex- 
hibition  thereiii  at  common  lavf.  The  indict' 
ment  charged  in  one  count  the  keeping  a  booth  in 
a  public  place  for  tJie  purpose  of  showing  an 
indecent  exhibit  ion  to  any  persons  willing  and 
drsirous  of  paying  for  admission. 
Held  that  the  indictment    sufficiently    stcUed    an 

indictable  offence. 
Case  stated  for  the  opinion  of  this  Court  by  the 
Chairman  of  the  Surrey  Quarter  Sessions. 

At  the  General  Quarter  Session  of  the  Peace 
holden  at  St.  Mary  Newington,  in  and  for  the 
county  of  Surrey  on  Tuesday  the  29th  June  1875, 
John  Saunders  and  George  Hitchcock  were  tried 
on  an  indictment  of  which  the  following  is  a  copy. 

Surrey  to  wit. — The  jurors  for  our  Lady  the  Queen  upon 
their  oath  present  that  John  Saunders  and  George  Hitch- 
cock being  scandaloas  and  evil  disposed  persons,  and 
devising,  contriving,  and  intending  the  morals  as  well  of 
youth  as  of  divers  other  liege  subjects  of  our  said  Lady 
the  Queen  to  debaaoh  and  corrupt  and  to  raise  and 
create  in  their  miuda  iDordinate  and  Inctful  desires,  on 
the  23rd  May  in  the  year  of  our  Lord  1875,  at  the  parish 
of  Epsom,  in  the  county  of  Surrey,  unlawfully,  wickedly, 
and  scandalously  did  keep  and  maintain  a  certain  booth, 
tent,  and  shed  for  the  purpose  of  exhibiting  and  showing 
to  the  sight  and  view  of  any  person  or  persons  willing 
and  desirous  of  seeing  the  same,  and  paying  for  their 
admission  into  the  said  booth,  tent,  and  shed,  divers, 
lewd,  wicked,  Bcandalous  infamous,  bawdy,  and  obscene 
performances,  representations,  praofcioes,  and  figures,  and 
in  the  paid  booth,  tent,  and  shed  on  the  said  23rd  May  in 
the  year  a'oresaid,  at  the  parish  aforesaid,  irf  the  county 
aforesaid,  uiilawfuliy,  wickedly ,  and  scandaiou<^ly  for  lucre 
and  gain  did  exhibit  and  show  the  said  performances, 
practit;es,  representations,  and  figures,  and  cause  and 
permit  the  same  to  be  exhibited  and  shown  to  the  sight 
and  view  of  divers  and  very  many  liege  subjects  of  our 
said  Lady  the  Queen  to  the  manifest  corruption  of  the 
morals  as  well  of  youth  as  of  other  liege  subjects  of  our  said 
Lady  the  Queen  in  contempt  of  our  said  Lady  the  Queen 
and  her  laws  to  the  evil  example  of  all  others  in  like  case 
offending,  and  against  the  peace  of  our  Lady  the  Queen 
her  Crown  and  dignity. 

Second  connt. — After  oommenoing  with  a  simQair 

indacement  as  in  the  first  count  proceeded* 

On  the  said  28rd  May  in  the  year  aforesaid,  at  &• 
parish  aforesaid,  in  the  eoan-ty  tfocesald,  1b  m  oerlain 
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booth  tentp  rad  shed  there  litnate  did  unlawfoUj, 
wiokedly,  end  soezidaloiiBly  exhibit,  thow,  luid  oaaee  to 
be  exhibited  and  shown  for  Inore  and  nin  to  and  in  the 
▼iew  of  dirers  and  yerr  many  liege  ■objeote  of  onr  Lady 
the  Queen,  divers  lewd,  wicked,  eoandaloiie,  bawdy,  and 
obeoene  performanoea,  repreeentatione,  praotioee,  and 
fignxee  (oonolnding  as  the  first  oonnt). 

Third  count. — After  oommencing  as  in  the  first 
count  proceeded : 

On  the  23rd  Ma]^  in  the  year  of  Lord  1875,  in  a  oertain 
pnblio  plaoe,  to  wit  E|>som  Downs,  situate  in  the  parish 
of  Epeom  aforesaid,  in  the  ooonly  of  Surrey  aforesaid, 
nnlawfnlly,  wickedly,  and  Boandaloosly  did  exhibit  and 
show  and  oaose  and  permit  to  be  exhibited  and  shown 
for  Inore  and  gain  to  tiie  sight  and  yiew  of  divers  liege 
subjects  of  our  Lady  the  Queen  in  the  said  public  place  as 
aforesaid  then  being  divers  indecent,  lewd .  filthy,  oawdy, 
and  obeoene  representations,  practices,  end  performances. 
(Here  foDowea  a  more  specific  description,  and  then  the 
count  concluded  as  the  first  count.) 

Fourth  count. — After  commencing  as  the  first 
count  proceeded : 

On  the  28rd  May  in  the  year  of  our  Lord  1875 
in  the  presence  and  hearing  of  divers  liege  subjects  of 
our  said  Lady  the  Quoen  there  assembled  together,  to  wit 
on  Epsom  Downs,  in  the  parish  of  Epsom,  in  the  county 
of  Surrey,  unlawfully,  wickedly,  end  scandalously  did 
publiah,  utter,  pronounce,  and  dedare  and  cause  and 
procure  to  be  published,  uttered,  pronounced,  and 
dedaied  the  wicked,  obscene,  filtidy,  and  bawdy  words 
and  matter  following  that  is  to  say.  (The  words  uttered 
were  then  set  out  and  the  count  coiusluded  aa  the  first 
count.) 

Fifth,  sixth,  and  seventh  cannte  were  similiar  to 
the  first  count  only  alleging  the  offence  to  have  been 
committed  on  the  26th  May  ▲.  d.  1875. 

Eighth  count — 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  John  Saunders  and  George 
Hitchcock  on  the  23rd  May  in  the  year  of  onr  Lord  1875, 
and  on  divers  other  davs  and  times  between  that  day 
and  the  day  of  tvkinff  tuis  inquisition,  at  the  parish  of 
Epsom  aforesaid,  in  the  oountv  of  Surrev  aforesaid,  near 
unto  the  Queen's  common  highways,  unlawfully  did  keep 
and  maintain  in  a  certain  public  place,  to  wit  on  Epsom 
Downs,  in  the  parish  aforesaid,  in  the  county  aforesaid,  a 
certain  booth,  tent,  and  shed  for  the  purpose  of  exhibiting 
and  showing  indecent,  lewd,  wiolnid,  and  obscene  per- 
formances, exhibitions,  representations,  and  figures  to 
the  sight  and  view  of  any  person  or  persons  willing  and 
desirous  of  seeing  the  same,  and  of  paying  for  their 
admission,  and  that  the  said  John  Saunders  and  G^rge 
Hitchcock  on  the  day  and  year  aforeaaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  dav  of 
the  taking  of  this  inouisition  at  the  parish  aforesaid,  in 
the  county  aforesaid,  unlawfully  dia  exhibit  and  show 
and  cause  to  be  exhibited  and  shown  in  the  said  booth,  tent, 
and  shed,  there  situate  as  aforesaid  to  the  sight  and  view 
of  divers  and  vei^  many  liege  subjects  of  our  Lady  the 
Queen,  divers  indecent,  lewd,  wicked,  and  obscene  per- 
formancee,  exhibitions,  representations,  and  figures,  to  the 
great  damage  and  common  nuisance  of  all  the  liege 
subjects  of  our  said  Lady  the  Queen  there  inhabiting, 
being  residing^  and  passing,  to  the  evil  example  of  all 
others  in  the  like  case  offending  and  against  the  peace  of 
our  Lady  the  Queen  her  Crown  and  dignity. 

It  appeared  from  the  evidence  that  the  prisoners 
were  travelling  showmen  pursuing  their  calling 
on  the  Epsom  Downs  on  the  23rd  and  26th  May 
1875  during  the  Epsom  Summer  Races,  and  were 
the  owners  and  keepers  of  a  booth. 

On  the  28rd,  the  defendant  Saunders  sat  in 
front  of  and  at  the  junction  of  two  booths  which 
were  close  together.  On  one  booth  was  a  painting 
of  two  fat  women  and  on  the  other  a  picture  of 
some  negroes.  Saunders  kept  calling  out  '*  Now 
undressmg  *'  and  on  being  asked  "  Who  are 
undressing  P "  he  replied  "  The  fat  ladies " 
pointing  to  the  picture.  Being  further  asked 
''Will  they  be  exhibited  naked P"    He  repHed 


"  Quite  naked.  Sir."  Thereupon  two  of  the  wit- 
nesses were  induced  to  pay  two  pence  and  go  in, 
but  seeing  nothing  indecent  they  told  Saunders 
when  they  came  out  that  they  thought  it  *'  a  selL" 
He  replied  "  Well,  never  mind  there's  something 
genuine  in  the  next  tent,  a  nigger  and  his  wire 
will  appear  both  naked.''  Hitchcock  came  up  and 
said  "Whatever  he  (Saunders)  says  is  true  and 
you  will  see  it."  The  witnesses  then  went  in. 
There  were  about  twenty-five  people  present. 
Hitchcock  acted  as  showman,  closing  the  door  of 
the  tent,  and  pulling  aside  a  screen  from  behind 
which  a  large  negro  stepped  out.  (The  case  then 
stated  the  indecent  acts.) 

Between  the  23rd  and  the  26th  May,  information 
was  giyen  to  the  police.  And  on  the  26th  two 
detectives  were  sent  to  visit  the  booth.  They  paid 
threepence  each,  and  there  were  fourteen  or  fifteen 
persons  present.  On  the  occasion  of  their  visit 
HitchcocK  again  acted  as  showman.  (The  indecent 
acts  on  this  occasion  were  then  set  out.) 

Counsel  on  behalf  of  the  prisoners  objected  that 
they  could  not  be  legally  convicted. 

First,  upon  the  first,  second,  fourth,  fifth,  and 
sixth  counts  of  the  above  indictment  on  the  ground 
that  those  counts  do  not  disclose  an  incuctable 
offence  at  common  law ;  secondly,  upon  the  third 
and  seventh  counts  of  the  above  indictment  on  the 
ground  that  there  was  no  evidence  of  an  indictable 
offence  at  common  law  by  indecency  in  a  public 
place  the  said  *'  booth,  tent,  and  shed  "  not  beine 
a  public  place  as  alleged  in  those  counts;  ana, 
thirdly,  upon  the  eighth  count  of  the  above  indict- 
ment on  tne  ground  that  there  was  no  evidence  of 
indecency  on  any  days  except  the  23id  and  26th 
May. 

The  Chairman  withdrew  the  eighth  count  from 
the  jury,  but  overruled  the  objections  taken  to  the 
other  counts,  and  both  the  prisoners  were  con- 
victed on  the  first  seven  counts  of  the  indictment, 
but  judgment  was  respited  for  the  purpose  of 
taking  the  opinion  of  the  court  on  these  objections. 

If  the  court  should  be  of  opinion  that  these 
objections  are  valid  the  conviction  will  be  quashed, 
if  not  the  conviction  will  be  affirmed. 

The  prisoner  Saunders  was  admitted  to  bail,  but 
the  prisoner  Hitchcock  was  unable  to  find  bail  and 
remains  in  custody. 

WiLUAM  Habdxaii  ,  chairman. 

E»  Clarke,  for  the  prisoners. — The  first,  second, 
fifth,  and  sixth  counts  are  bad  as  they  do  not  allege 
that  the  indecency  therein  charged  was  committed 
in  a  public  place.  The  third  and  seventh  counts 
whicn  aver  that  the  indecency  was  committed  in  a 
public  place  were  not  proved.  The  first  count  alleges 
that  the  indecency  was  committed  for  lucre  in  a 
booth  in  the  si^ht  of  divers  persons.  A  booth  into 
which  the  public  have  no  right  to  enter  except  on 
payment  is  not  a  public  plaoe,  and  the  indeoenoj 
was  before  persons  therein  who  paid  for  and  were 
desirous  to  witness  it.  In  Beg,  v.  Wehh  (1  Den. 
C.  C.  338 ;  8  Cox  C.  C.  183)  it  was  held  that  an 
indecent  exposure  to  one  person  only  was  not 
an  offence  at  common  law.  [Mbllor,  J — It  is  not 
necessary  to  prove  any  public  indecency  out- 
side on  an  indictment  for  keeping  a  bawdy  house.] 
That  is  an  offence  an  against  the  public  peace 
causing  the  coming  together  of  disorderly  persons. 
[Grove,  J.— In  Reg.  v.  HoUneM  (22  L.  J.  122,  M.  C; 
21  L.  T.  Bep.  N.  S.  160)  it  was  held  that  an 
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omnibus  was  a  sufficiently  publio  place  to  sustain 
an  indictment  for  an  inaeoent  exposure  therein.] 
The  public  have  a  right  to  trayel  in  an  omnibus. 
[Pollock,  B. — In  Beg.  ▼.  ThdUmanf  (L.  &  0.  325 ; 
9  Cos  G.  G.  388)  where  the  exposure  was  on  the 
roof  of  a  house  and  could  not  be  seen  by  persons 
passing  along  the  street,  but  could  be  seen  by 
persons  at  the  back  windows  of  the  opposite 
houses,  Erie,  C.J.  said  "Public  place  does  not 
necessarily  mean  public  highway.'*]  Here  the 
spectators  were  not  only  willing,  but  paid  to  see  the 
exposure  in  a  booth  into  which  the  general  publio 
had  no  right  to  enter. 

BaapaUay,  for  the  prosecution. — Similar  forms 
of  indictment  to  the  present  are  to  be  found  in 
2  Chit  Grim.  Law,  48.  Whatever  openly  outrages 
decency  and  is  injurious  to  public  morality  is  a 
misdemeanor.  (1  Bus.  on  Gr.  449).  In  Bex  t. 
Carl  (2  Stra.  789).  the  Attorney- General  in  his 
argument  said  that  acts  destructive  of  morality  in 
ffeneral  constituted  an  offence  of  a  publio  nature  and 
tnat  upon  this  foundation  bawdy  houses  were  indict- 


able, and  that  there  had  been  many  prosecutions 
against  the  players  of  obscene  plays,  citing  2Vd- 
manyns*  case,  Ent  209,  213,  214,  215,  and  3 
State  Trials  Lord  Qrey's  c(ue. 

Lord  GoLBKiDOB,  G.J. — ^We  are  of  opinion  that 
the  conviction  should  be  affirmed.  In  this  case 
it  appears  that  the  two  prisoners  kept  a  booth  on 
Epsom  Downs  for  the  purpose  of  a  disgusting  and 
indecent  exhibition,  and  that  tbey  invited  all 
{>ersons  within  reach  of  their  voices  to  come  into 
the  booth,  and  see  the  exhibition,  and  the  persons 
who  paid  and  went  in  did  see  a  grossly  indecent 
exhibition.  We  think  that  these  facts  are  abun- 
dant to  prove  a  common  law  misdemeanor,  and 
that  the  indictment  is  sufficient  as  to  the  state- 
ment thereof. 

The  rest  of  the  court  concurred. 

Conviction  affirmed. 

Solicitor  for  the  prosecution,  SolicUor  to  the 
Treasury, 

Solicitor  lor  the  prisoners,  FuUa^ar, 
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